Hendrickson v. Social Security Administration Doc. 30

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
MARIA HENDRICKSON,
Plaintiff,
V. 2:17cv-00502LF

ANDREW M. SAUL,* Commissioner
of the Social Security Administration,

Defendant.

ORDER GRANTING MOTION FOR ATTORNEY FEES
PURSUANT TO 42 U.S.C. 8 406(b)

THIS MATTER comes before the Court on plaintiff Maria Hendrickson’s Motion for
Order Authorizing Attorney Fees Pursuant to 42 U.S.C. § 406(b) and Supporting Memorandum,
filed onDecember 102019. Doc. 27. The Commissioner respondeDerember 172019 and
takes no position on Ms. Hendricksenequest for $,071.75 in attorney’s fees under 42 U.S.C.
406(b). Doc. 28 Having reviewed thériefing, the record, and the applicable case,land
being otherwise fully advised in the premises, | finel motionwell taken and will GRANT it.

l. Procedural History

Ms. Hendricksorfiled an application for Bability InsurancdBenefits on December 2,
2013. AR 165. The Social Security Administration (“SSA”) denied her claim initially on
November 27, 2013. AR 93-98. The SSA denied her claims on reconsideration on August 28,

2014. AR 100-06. Ms. Hendrickson requested a hearing before an ALJ. AR 107-08. On

1 Andrew M. Saul became the Commissioner of the Social Security Administ{:3®A”) on
June 17, 2019, and is automatically substituted as the defendant in this aetboR. Giv. P.
25(d).
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December 10, 2015, ALJ Eric Weiss held a hearing. AR 35-64. ALJ Weiss issued his
unfavorable decision on January 21, 2016. AR 18-34.

Ms. Hendrickson requested review by the Appeals Council and submitted additional
evidence. AR 2,5, 15-16. The Appeals Council denied Ms. Hendrickson’s request for review
on March 3, 2017. AR 1-6. Ms. Hendrickson timely filed her appeal to this Court on April 28,
2017. Doc. 1.

Ms. Hendricksorfiled her Motion to Reverse and Remand &iRehearing with
SupportingMemorandum on November 9, 2017. Doc. Onh SeptembeR8, 2018, tis Court
granted lermotion, remandedhe caseand entered a final judgmentfavor of Ms.

Hendrickson, finding that the Appeals Council erroneously rejected additional evidence
submitted by Ms. Hendrickson. Docs. 23, Z3n Decembed 8, 2018, Ms. Hendricksdried a
stipulated motion requesting $5,000.00 in attorney’s fees under the EAJA, which the Court
granted. Docs. 25, 26.

On remand, the ALJ issued a final administrative decision which was fully tdedoa
Ms. Hendrickson.Doc. 2Z7-1at 1-19. The SSAawarded M. Hendrickson $52,287.6th back
benefits Id. at17. The Commissioner withheldl8,071.75rom her pastdue benefits to pay
for attorney’sfees. |d. Maria Hendrickson’s attorney, Micha&tmstrong requestd $6,000.00
from the SSA for the work he performed at the administrative level. Doc. 2/Mit 5.
Armstrongnow requests that he be award@$1.75as attornes fees for legal services

rendered before this Courtd. at 1.

2 Documents submitted by Ms. Hendrickson shibat the SSA withhel@5% of ter total past
due benefits, or $13,071.75. Doc. 2@t17. The amourof back benefits is calculated from
thesefigures (#3,071.75 x 4 = $52,287.00



. Standard

Sectiond06(a) title 42, United States Code, governs fees for representation at
administrative proceedings, and 8§ 406(b) governs fees for representation inbc@raw v.
Barnhart, 450 F.3d 493, 498 (10th Cir. 2006). “[E]ach authority sets fees for the work done
before it thus, the court does not make fee awards for work at the agency level, and the
Commissioner does not make fee awards for work done before thé dourAttorneys
representing Social Security claimants in court may seek fees for their workbartlolre
EAJA and under § 406). Id. at 4973 If, however, the Court awards both EAJA fees and
8 40Qb) fees,counsel must refund the smaller amount to the claimant.

Under 42 U.S.C. § 406(b)(1),

Whenever a court renders a judgmi@vbrable to a claimant under this

subchapter who was represented before the court by an attorney, the court may

determine and allow as part of its judgment a reasonable fee for such

representation, not in excess of 25 percent of the total of the paséleis to
which the claimant is enled by reason of such judgment.

3 The Tenth Circuihas explained

There are several differences between the two types of Feeexample, EAJA
fees are awarded based on a statutory maximum haaelywhile SSA fees are
based on reasonableness, with a maximum of twiergypercent bclaimant’s
pastdue benefits.See [Frazier v. Apfel, 240 F.3d 1284, 1286 (10th Cir. 2001)];
28 U.S.C. § 2412(d)(2)(A); 42 U.S.C. § 406(b)(A)so, “[fleesunder § 406(b)
satisfy a clients obligation to counsel and, therefore, are paid out of thetifi’es
social security benefits, while fees under the EAJA penalize the [Commigsioner
for assuming an unjustified legal position and, accordingly, are paid outtyag
funds.” Orner v. Shalala, 30 F.3d 1307, 1309 (10th Cir. 1994). In that vein, an
EAJA award is to the claimant, while counsel receives an SSA aBee®8
U.S.C. § 2412(d)(1)(A) (making award to “a prevailing party”); 42 U.S.C.

8§ 46(b)(1) (providng for attorney’s payment of approved fee out of plast-
benefits). Finally, EAJA fee awards amlowed only if the governmerst’

position was not “substantially justified” or there are no special circumstance
that “make an award unjust.” 28 U.S.C.4L2(d)(1)(A). SSA funds are not so
conditioned. 42 U.S.C. § 406(b)(1).

McGraw, 450 F.3d at 497.



The 25% cap on fees applies only to fees for representation before this Court and is not an
aggregate cap aall courtstage fees and agensiagefees. Culbertson v. Berryhill, 139 S. Ct.
517, 518-19 (2019).

“The tenor of 406(b) is permissive rather than mandattiryays thathe court may
make such an award, not that such an award shall be matieehead v. Richardson, 446 F.2d
126, 128 (6th Cir. 1971)Traditonally, an award of attorn&yfees is a matter withithe sound
discretion of the courtld. “[T]he Social Security Act (SSA), 42 U.S.C. § 406(b)(1), allows the
district court to award attorney’s fees to claimartbunsel when the court remands a Title Il
Social Security disability case for further proceedings and the Commissitnetely
determines that the claimant is entitled to an award ofcassbenefits.”"McGraw, 450 F.3d at
495-96.

In Gisbrecht v. Barnhart, the Supreme Courgjected the lodestar methoticalculating
attorneys fees for Social Security caséander which the number of hours reasonably devoted
to each case was multipl by the reasonable hourly feeb35 U.S. 789, 798-99 (2002) h&
Supreme Courinsteadconcluded that Congress designed § 406(b) “to control, not displace, fee
agreements between Social Security benefit claimants and their counlsak793. Courts
should review fee arrangements “as an independent check, te tssithey yield reasonable
results in particular casesld. at 807. The statute imposes the 25%adtduebenefits
limitation on fees as ading, rather than as a standémdsubstantiate reasonableneks.

The reasonableness determination is “based on the character of the represamdatien
results the representative achieve@isbrecht, 535 U.S. at 808. Factors relevant to the
reasonableness of the fee request include: (i) whether the attorney’smégities was

substandard; (ii) whether the attorney was responsible for any delay in the resoluimoadd;



and (iii) whether the contingency fee is disproportionately large in comparison todbeataoh
time spent on the cas&eeid. at 808. Ultimately, plairiiff's attorneyhasthe burden of showing
that the fee sought is reasonall@. at 807 (“Within the 25 percent boundary, . . . the attorney
for the successful claimant must show that the fee sought is reasonable fovites se
rendered.”). A court may require the plaintiff's attorney to submit a record of the hours spent
representing thplaintiff and a statement of the lawyer’'s normal hourly billing rate for non-
contingency fees casehd. at 808. The statute does not specify a deadline for requipties.
See 42 U.S.C. 8§ 406(b)The Tenth Circuit has held, however, that a request “should be filed
within a reasonable time of the Commissioner’s decision awarding bendfic&taw, 450 F.3d
at 505.

I1l.  Analysis

First,the Court finds that KM Armstrongrequeste@ 406(b) feesvithin a reasonable
time. TheALJ issued his favorable decision on August 7, 2@b@the SSAmailed Ms.
Hendricksora “Notice of Award” onSeptember 92019. Docs. 27-at 1-19. Mr. Armstrong
filed hisfee motion on December 10, 2019. The Court finds this to be a reasonable time.

Secondthe Court must determinehetherthefeeagreement meets tf406(b)(1)
guideline of not exceeding 25% of the past-due benefits. The Court finds thes.itMk.
Hendrickson signed fee agreement okpril 17, 2017, which states in part:

If | am awarded benefits in federal court or if | am awarded benefits by th&l Soci

Security Administration following a remand ordered by federal court in my case

in which my attorney represented me, | agree to pay my attorney tvixamnty-

percent (25%) of my and my family’s past-due benefits. . . .

| understand that the federal courtynmader the Social Security Administration to

pay all or part of the attorney’s faad expenses, under a law named the Equal

Access to Justice Act (‘EAJA"). If an attorney’s fee is awarded under the EAJA,
this may lower the amount that | have to pay from my past-due benefits. In no



event will the attorney’s fee that | am obligategh&y out of past-due benefits be
greater than 25% of the patite benefits awarded.

Doc. 27-1at 23

Third, having reviewed the particular facts of this case in light oGilslerecht factors,
the Court findsvir. Armstrong’srequestedttorney’sfees reasnable. Mr. Armstrongobtained a
fully favorable outcome for plaintiff, and he was not responsible for any apprecijardie
resolution of the caseMr. Armstronds fee request db7,071.75 is not disproportionately large
in comparison to the amount of time spent on the case (26.9 hours, or $262.89 x=eelin,
27 at 4, 20-22), and in linewith other awards in this district under § 406(b). Thus, the Court’s
independent check finds the requested award to be both appropriate andoteasona

IT ISTHEREFORE ORDERED thatthe Motion for Order Authorizing Attorney Fees
Pursuant to 42 U.S.C. § 406(b) (Doc. 27) is GRANTED. Counsel is awarded $7,071.75 in
attorney’s fees pursuant to 42 U.S.C. § 406(b)(1) for representing plaintiff before this Cour

IT ISFURTHER ORDERED that counselill refundto plaintiff the$5,000.00n

attorneys fees awarded undéhe EAJA. See Doc. 26.

%m A,
ura FaSh”Ey
nlted States’Magistrate}Judge

Presiding by Consent
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