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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

TERRY L. YOUNG, as Personal
Representative of the Estate of
Maxine Young,
Plaintiff,
V. No. 2:1¢v-00692GBW-KRS
GREATCALL, INC.,

Defendant.

ORDER GRANTING IN PART AND DENYING IN PART
PLAINTIFF'S SECOND MOTION TO COMPEL

THIS MATTER comes before the Court on Plaintiff's second motion to compel
discovery responses (Doc. 78). Plaintiff contends that Defendant refused to prodame
print ads targeting Walmart; identify purchasers of$slash” devicen New Mexico; and turn
overthepersonnel file of Renan Quiambao, Defendant’s Rule 30(b)(6) designee. Defendant
asserts these requests are not relevant to thends®w improperly seek private information.
The Court has considered the parties’ submissions and the applicable law. Having dane so, t
CourtGRANTS Plaintiff's motion in part.

BACKGROUND

Maxine Young died on April 26, 2016 after she pressed the button on her “Splash”
emergencyalert device sold by Defendant along with its “5star” urgesponse services for a
monthly subscription fee. Ms. Young reported to Defendant that she was on fire aril neede
help. Defendamdid not call 911, butiltimatelydid contactMs. Young’'s daughter who
discovered Ms. Young at home, unresponsive. Ms. Young’'s daughter summoned first

responders, but Ms. Young had passed away by the time they arrived. Defendamsthaita
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Ms. Young was smoking while on oxygenke cause of thire—and its agents understood Ms.
Young to sayshe was fine, andtherwise followed protocol in respondingthe distress signal
Following Ms. Young's death, a personal representative was appointed and suedcioustate
(Doc. 1). Defendant removed the matter to this Court on June 30, B}l An(her two-count
complaint, Plaintiff alleges Defendant’s negligence was the cause of Ms. ¥ ewoggful

death (Count I); and Defendant violated New Mexico’s Unfair Practicef'MBtUPA”] , N.M.
Stat. Ann. 8 57-12(A) (Count II). (d.).

On March 5, 2018, Plaintiff propounded a second round of disco¥erys pertinent to
this motion Plaintiff asked Defendant in Request for Production No. 33GoedCall's TV
advertisements and print ads used in 20i6uding tagging Walmart as a retail location, as
discussedn the Deposition of Renan Quiambao}.]Defendant objected on relevance grounds,
and did not provide the materials sought. In Request for Production NelaB&iff wantedthat
Defendant identify “all customers in New Mexico who purchaSeshatCall's Splash device
between January 1, 2016 though the date of [Defendant’s Response to this Refsdxstjore,
Defendant withheld production anthjected on relevan@nd customeprivacygrounds.

Finally, in Request for Production No. 41, Plaintiff souggheé personnel file for Renan
Quiambao, [Rule 30(b)(6) designee] in both hardcopy and electronic formats, inchathinggt
logs and trainingpreadsheets[.]” Defendant dechin® produce the file on relevance grounds.

This motion to compel followed.

! The Court reminds the parties that when filing motions to compel, theyattach “a copy of: (a) the
interrogatory, request for production or inspection, relevant portidedsition transcript, or request for
admission, and (b) the response or olipecthereto.” D.N.M. LRCiv. 37.1(a)(b). Plaintiff has not done so here,
but replicates the challenged requests for production and objectitnsuffitient specificity as to permit review.
Defendant appears to agree with the Plaintiff's recitatiatsaesponses.
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LEGAL STANDARD

Federal Rule of Civil Procedure 26(b)(1) allows discovery of any non-privilegédrma
provided such discoverys‘relevant to any party’s claim or defense anaportional to the
needs of the case An aggrieved party maylé a motion to compelnter alia, where a party
fails to produce documents in response to a properly propounded régaésd. R. Civ. P.
37(a)3). A court may limita request for produion if it is not ‘proportional to the needs of the
case, considering the importance of the issues at stake in the action, tim¢ iancontroversy,
the partiestelative access tolevant information, the partieseésources, the importance of the
discovery in resolving the issues, and whether the burden or expense of the proposed discovery
outweighs its likely benefit.” Fed. R. Civ. P. 26(b)(1). The movant bears the initialnbofde
showing that the information sought is relevémtzger v. Am. Fid. Assurance Co., 245 F.R.D.
727 (W.D. Okla. 2007).

DISCUSSION

Request for ProductionNo. 33

According to Plaintiff, TV and print advertisaents are relevant to her claimderthe
NMUPA. The NMUPAmakes unlawful any [u]nfair or deceptive trade practices [or]
unconscionable trade practices in the conduct of any trade or commirdé. Stat. Ann. 8 57-
12-3. Four elements comprise the cause of action: (1ptaatiff must show the defendant
made arforal or written stateménvisual description or other representatitimgt was either
false or misleading2) the false or misleadingepresentation must have been “knowingly made
in connection with the sale . . . of goods or services”; (3) the prohibited conduct must have
ocaurred in the regular course thie defendant’'s commerce; and (4) the defendant’s

representatiomust have been of the type that “may, tends to or deegjve or mislead any
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person.”Sevenson v. Louis Dreyfus Corp., 811 P.2d 1308, 1311 (N.M. 1991). “The ‘knowingly
made’requirement is met if a party was actually aware that the statement was falskeadinmgs
when made, or in the exercise of reasonable diligence should have been aware titahtkeatst
was false or misleadingld.

The Court agreesith Plaintiff that TV and pnt advertisements are representations that
could prove a claim under the NMUPA. Thus, as a broad proposition, Plaintiff has estiablishe
relevance’ At the same time, the Court is not able to discern how print or TV addteun
Maxine Young’s device was purchasaed matter how misleading or false, could have any
tendency to make a fact of consequence more or less like Court will therefore limit the
timeframe of Request for Production 33 to the year precédengurchase d¥laxine Young's
device SeeFed. R. Civ. P. 26(b)(1) & (b)(2)(C)(ii)). Additionally, to the extent there are
differentadvertisements in markets other than New Mexligong the relevant period, the Court
will not require to Defendant togufuce them. Subject to these parameters, Defendant shall
produce tha'V and print advertisement mater@h or before July 2, 2018.

Request for ProductionNo. 39

Plaintiff contendshe is entitled t&know who purchased Defendant’s Splash device in
New Mexicobecause the purchasarg potential witnesses to Defendamiggligentservice and

training.Defendantefuses to produce purchaser lists on privacy grounds and explains that

2 Defendant argues that it is all but admitted Ms. Young did not see any mdiedon any ads in purchasing its
device; Plaintiff's expert admits that GreatCall has not made any exgtaésments that he considers to be a
misrepresentn; and Plaintiff only pleaded “eline” ads as misleading . With respect to the first contention,
Defendant acknowledges the NMUPA does not require actual reliance. As to tlassertion, even if Plaintiff's
expert were the only source capable @vjing a claim under the NMUPA, Defendant has not produced its ads for
the expert to review and the expert's opinion is necessarily incomgietelly, the Court is not convinced that
simply because Plaintiff identified online ads in connection with MURA count, Plaintiff is precluded from
discovering other representations Defendant may have made in othar Defendant has not cited to any
authority requiring the Court to deny the motion to compel on that bas&nylevent, Plaintiff would not
necessarily be precluded from amending her complaint if information werewdired that suggested other media
were used to transmit misrepresentations.
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purchasers may not actually be the end u3érs.Courtagreeghat purchaersmay possess
evidence germane to Plaintiff's claims of negligence and unfair practices.ifEvepurchasers
are not the actual end users, these individuals still may have firsthand knowledgéabout
device or be able taentify the actual end usefThe Court, however, does not see how
purchasers of Defendant’s products and senaftes Maxine’s Young's death would help
establishDefendant’snegligencen this suit The Court will therefore adjust the timeframe to
New Mexico purchasers foné year before April 26, 2016.

The Court is also mindful of privgic Although Defendant has not offered any authority
supporting an absolute privilege under the circumstances, thesballdafeguard personal
purchaser information as much as possible. To that end, the Court will enter a proteletive
preventing disclosure of purchaser informatiomnyone person or entity, not involved in the
litigation of this caseWhile Plaintiff would still be able to contact purchaséngs modest
intrusion is not much beyond what typically mightexgected from unsolicited calls or
correspondence resulting from information published in public domkimtiff’'s attorney and
agents are bound by ethical rules that prohibit harassing corfslugject to the limitation on
timeframe, Defendant must produce the customer list with ten days from thes@uuiry of a
protective order.

Request for Production No. 41

The purpose of obtaining Renan @uba’s personnel file, Plaintiff contends,to
ascertain whether has Defendant’s corporate designee on the issue of traininghwee|f
trained properly. Theelevance of Mr. Quiambaotgainingis apparent to the CourRlaintiff's
negligence @dimsare premised, in part, on breach of a duty to “ensur[e] the emergency call

personnel were properly trained to handle emergency situations.” (Doc. 1, at 15, 13).
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Conceptually, howeveg “personnel filé could encompass information that has no bearing on
this matter such adr. Quiambao’s persondlealth and financial recordsiNeither party has
delineated the exacbntents of a personnel file, and the Court is unaware of a common
definition of the terrmology. Thus, The Court is unable to conduct the relevance or
proportionality inquiry required by Rulg anddeclines to compel Defendant to produce the
file, whatever its contents may be. Instead, Plaintiff should propound a new fequest
productionthat either seeks spedfitems that might be found in the file that would bear bera
claims or otherwise define preciselyhat she meansy a personnel file.

CONCLUSION

For the reasons state above, Defendant shall produce advertisements andityhefiden
purchasers of the Splash device as set forth below.

IT IS, THEREFORE, ORDERED that Plaintiff's second motion to compel is
GRANTED in part andDENIED in part. The motion is granted in part as to Requests for
Production Nos. 33 and 39 and as further limited by the CourDIBMED as to Request for
Production No. 41.

IT IS FURTHER ORDERED that on or beforduly 2, 2018 Defendant produce TV
and pmt advertisementbut only for the year preceding the purchase of Maxine Y cuthgvice
and only fo the New Mexico market.

IT IS FURTHER ORDERED thaton or beforeJuly 10, 2018 Defendant produce list
of individuals that purchased its Splash device in New Mexico in the year prgdéaxine
Young’s death. Before producing the list and on or befahg 2, 2018 Defendant shall draft
and present to Plaintiff a form of protectiveler that willkeep confidentiahs between the

litigants in thiscase and their representatities personallydentifying informationfor
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purchasers disclosed. If Plaintiff agrees to the terms of the protecter Defendant shall
submit the order to the Court for entry on or befiuly 10, 2018 If Plaintiff does not agree to
the form of protective order, Defendant shall file an opposed motion for a protective@ormie
beforeJuly 16, 2018 In the event Defendant files an opposed motion for a protective order,
then Plaintiff shall fileherproposed form of proposed protective order as an attachment to
Plaintiff's response to the opposed motion for protective ordiethe event that Defendant files
an opposed motion for a protective order,@airt will stay the production of the purchaser

information until ruling on the opposed motion.

KEVIN SWEAZEA
UNITED STATES MAGISTRATE JUDGE
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