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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MANUEL G. TORRES,

Plaintiff,
V. No. 2:17€v-00765KRS-GBW

DET. CHRISTINE MURILLO,

DET. MELINDA HOBBS, CORP.

JAIMIE SERRANO a/k/a Officer Seaino,
CHIEF OF POLICE ECREYNOLDS,

CHIEF DEPUTY DISTRICT ATTORNEY

G. GEORGE ZSOKA, SILVER CITY POLICE
DEPARTMENT and TOWN OF SILVER CITY,

Defendants.

ORDER GRANTING IN PART DEFENDANTS ED REYNOLDS, CHRISTINE
MURILLO AND MELINDA HOBBS’ MOTION TO DISMISS AND/OR SUMMARY
JUDGMENT ON THE BASIS OF QUALIFIED IMMUNITY

THIS MATTER comes before the Court on Defendant Chief of Police Ed Reynolds and
Detectives Christine Murillo and Melinda Hobbs’ motion for summary judgment on $ie dfa
qualified immunity! Plaintiff Manuel Torres himself alaw enforcement officer, sued these
individuals for Fourth Amendment violatioasisingfrom DefendanOfficer JaimeSerranos
entry intoTorres’shome on June 21, 2055 well asTorres’ssubsequent prosecution for
shooting at a motor Wécle contrary to New Mexico laveeN.M. Stat. Ann. 8 30-B(B). The
Chief and Detectives assert that Torres cannot overcome their immunitgdrobecause

Torresconsented to the entry of his home and voluntarily handed over the gun. Additidreally,

! The motion is actually one to dismiss or, in the alternative, summagynjernt. Because the Court does consult
matters outside the plead#in resolving the motion, the Court constrtresmotion as one for summary judgment.
Defendants make an arguable point that the Court can view the videdmgaapturing some of the events as
inherently part of the pleadings without converting théiomo This “grey area” is easily avoided by resolving the
matter under summadydgment standards as it applies to qualified immunity, especially Befndants followed
the Local Rulespplicable to such maotions.
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Chief and Detectivesontendthat Torres’scriminal prosecution was supported by probable
cause. Torres claims genuine issoematerial fact precludsummary judgment artte need
discovery to properly oppose the Chief and Detectives’ motion. With ttsecbaf the parties
to conduct dispositive proceedingee28 U.S.C. 8636(c), the Court has considered the parties’
submissions and applicable law as well as reviewed the record on summary judgeanang
done so, the Court concludes the Chief and Digescare entitled to qualified immunity and
grants theimotion in part.
BACKGROUND

On dune 21, 2015, Torres, then a law enforcenodiinter with the Village ofSanta Clara,
was off duty hosting a Father’s Day barbeque at his home on Swan StreeeirC8j, New
Mexico. (UMF? 2; Doc. 33-1, Supp. Police Report). Torres was outside and observed a black
truck at a nearby interseati as well as a crowd of peopl&l.J. Torres heard arguing, a fight,
and ultimately gunshots(ld; UMF 3, Doc. 33-1).After securing his family inside the horaed
retrievinghis personal weapon, a Glock .40, Torres sindds yard anahoticedthe black truck
begin to drive off. (Doc. 33)1 When Torres sawhevehicle’s passenger shodprres fired the

Glock .40seveal times (Id.).*

2UMF” or “undisputed material fact” refers to the separately numbered factseabbgrthe moving party as
required by the Local Ruteon summaryudgment practice

*Torres disputes UMF 3 because the record support for it, a supplemeitlrppbrt, states that Torres heard a
fight “outside” and there was a “crowd of people gathering,” and not “outside his yardfasdants claimed. The
Court is unsure, and Torres does not explain, why these diffexitg dre material. Nonetheless, the Court must
accept Torres’s version as true andsise by referencing the actual underlying exhibit as opposed to the parties’
respective glosses on the document. The Court is also cognizant that palit® megy be inadmissible hearsay and
incapable of supporting or controverting a fact on summaignaht.See Gross v. Burggraf Const..C63 F3d

1531, 1541 (10th Cir. 1995)("is well settled in this circuit that we can consider only admissible eédanc
reviewing an order granting summary judgment. Hearsay testimongtche considered becausé third party's
description of [a witness'] supposed testimony is not suitablefgrigte summary judgment mil).” That concern

is alleviated here because Torres is a party opponent and otherwise does nat tiggoolice report.

* Torres furher disputes Defendant UMF 3 because, in his view, Reynolds, Muriliddabbs do not clarify that

the passenger of the vehicle began to shoot first before Torres refuenefls above, Torres does not explain why
the dispute is material but for purgssof the motion, the Court has adopted the police report’s recitafimrres’s
statements to Capitan Hernandez of the Silver City Police Department.
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Detectives Murillo and Hobbs and Chief Reynolds were dispatch&dvém Street in
response ta“shotsfired call.” (UMF 1; Doc. 33-1). Once there, they askafficer Serrano
also of the Santa Clara Police Department, to séanmes’sgun.(UMF 4).> Officer Serrano
obliged. (d). As Officer Serrano reached Torres’s residence, Officer Serrano called for yfann
through a screen door. (Doc. 33-2, Lapel Camera Video; 0:0:35- #i6jres responded, “yo,”
andOfficer Serrandacked up opening the screen door without entering the hacheg01{0:47-
48). Almost immediatelyas Officer Serrano held the scresor ajar,Torres appeareih the
entryway.Officer Serrano asked Torréshere’s your weapon?(d.). In response, Torres
moationed with his handbr Officer Serrano to follow Torres inside the house; Officer Serrano
enteredand trailedTorres several feet to the livimgom. (d.).

Once insideTorres asked Oifer Serrano, “do you need itid., 0:0:58-0:1:01).
Officer Serrano explainelde did need the gun, and cautioned Torres not to touchltit)” (
Nonetheless, Torres took a pistol from the couch and handed it to Officer Seidgnaftéer
doing so, Torres inquired whether Officer Serrano would unload the gun, and Offi@rdSer
explained that he would give the weapon to “them” adds. (Torresalso asked Officer
Serrano, “arg/ou going to take it?"l€., 0:1:01-0:1:15).Officer Serrano confirmed he was
taking the weapon and asked if Torres had “unloaded any othen?"T{hereafter Torres

handed Officer Serrano a magazi(id.).

® Torres suggests that who exactly directed Serrano to secure the weapnfithencase’s biggestysteries. In

their motion, the Chief and Detectives concede they collectively orddfieer Serrano to secure the weapon.

Even if there is confusion as to who specificailgde the request to Officer Serrano, it is immaterial to the analysis.
In fact,as explained in the analysis, Torres needs the concefsiovithout it he has no arguable basis to impute
Officer Serrano’s conduct to the Chief and Detectives.

® Torres lodges several complaints as to the Chief and Detectives’ desaip@iiicer Serrano’s video footage of

the events. To ensure it reviews the footage in the light most favacabteres, the Court has examined the video
and recites the facts as observed directly from that footage without gttiiers’ gloss on the events.

"The parties and papers refer at times to two magazines. There are two magazieest,mve was inside the gun
when Torres turned it over to Officer Serrano.
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After about forty seconds inside the house, Officer Serrano began to leaVeyssl
asked Officer Serrano to “hold up.1d(, 0:0:50 — 0:1:50). The purpose for tleguest is
unclear, but Officer Serrano remained for a moment before exiting the HdheCOfficer
Serrano then returned to his squad car and placed Torres’s gun and magazines on thehood. (
A minute or so later, Torres joined Officer Serrano at the police lohit0(3:450:5:00).

Officer Serrandold Torres that “one of the officers” asked him to secure Torres gun. The
two briefly discussed the incident: Officer Serrano indicated that Tordelsitine dark-colored
truck a number of times; Torres did not provide an explanation for why he shot at thataick;
Torres denied he had been drinking.); The exchange ended in a fist bump and Officer
Serrano informing Torres that “they’re probably going to go talk to you” andftfatnes
“needed anything” to let Officer Serrano “know.Id j.

At some point that evening or the following mornimgetective Murdio sought, obtained,
and executed aearch warrant for Torres*sandgunl[,] handgun case[,] handgammunition
and/or cases[,]J[and] DNA evidence, such items containing blood, to include DNA swabbing,
articles of clothing/materials(UMF 7, Doc. 333).% According to Detective Miito’s
supportingaffidavit, Torres told Detective Hobbs that he “cameadutis residence when he
heard gushots” and “did shoot several times at the blue truck as it was passing in front of his
residence.(ld.). Police officeraultimatelylocated seven bullet holes in the driver’s side of the
vehicle at whichiTorreshadshot. (UMF 6, Doc. 33-1).

Detective Hobbsubsequently filed a singtmunt criminal complaint in the Grant
County, New Mexico magistrate court charging Torres with a fedetiree felony for

“intentionally and unlawfully shoot[ing] a motor vehicle with reckless disregardriother

8 Torres takes issue with the timing of the search warrant and its execTkierCourt does ri@scribe any specific
time tothe obtaining and execution of therrant.
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person” in violation of N.M. Stat. Ann. 8 30-3-8. (Doc. 33-3, Crim. CompChief Deputy
District Attorney George Zsoka, “approved” the docunmritultimately refiled the matter in
state district court after thgartiesagreed to aolle prosequi The criminal informatiomitiated
in district courtwas laterdismissed after a preliminary hearing.

Torres commenced this lawsintfederal courbn July 25, 2017. (Doc. 1, ComplAs is
relevant tathis motion, Count &lleges thathe Chief and Detectives, part of the collective
term“Defendants’ violated Torres’sFoutth and FourteeAmendment rights twen they(1)
“entered his property and home without warrant and without authority”; (2) “witheatt@nt
and without authority, demanded and removed profenty Plaintiff's home”; (3) left the
property on the hood of a police car unattended; (4) made reckless misrepreseantdtions
deliberate falsehoods to secure a search warrant; (5) fabricated an affiggupart of criminal
charges that excluded known exculpatory information and was premised upon reckless or
deliberate falsehoods; (6) spoiled evidence and otherwise failed to perfompatent
investigationand collect eviden¢cend(7) failedto corroborag or investigatenformation
included the affidavit suppting the criminal complaintChief Reynolds and Detectig Murillo
and Hobbs now assert entitlement to qualified immun8geDoc. 33).

STANDARD

Qualified immunity entitles a law enforcementioér to avoid trial and the other burdens
of litigation arising from theperformance of his or her discretionary functioBge Quinn v.
Young 780 F.3d 998 (10th Cir. 2015). To give effect to the doctrine, the Court views the
parties’ respective burdews summary judgment differentl\see Clark v. Edmunds13 F.3d
1219, 1222 (10th Cir. 2008price-Cornelison v. Brooks524 F.3d 1103, 1108 (10th Cir. 2008).

To defeat qualified immunity on summary judgment, the plaintiff must satisfy “a stogbaw

Page5 of 22



test” by establishing with record evidence (1) “the defendant’s actioteged a constitutional . .

. right” and (2)that right was clearly established at the time of the conduct at isstiark, 513

F.3d at 1222 (internal quotation marks and citation omitted). The Court has discretioryze anal
the two prongs in whatever order it chooses “in light of the circumssandhe particular case

at hand.”Pearson v. Callaharb55 U.S. 223, 236 (2009)f a plaintiff satisfies the twqpart test,
then—and only then-does the law enforcement officer beardriser traditional burden under
Federal Rulef Civil Procedure 560 show the absence of a triable issue of faeeClark, 513

F.3d at 1222.

ANALYSIS

From what the Court can discer@punt lagainst theChief and [tective comprisesvb
distinct theories: their alleged (1) illegal entry ifitorres’shome and seure of Torres’gun;
and (2) maliciousriminal prosecutiorof Torresin the state courf The Chief and Detectives
contend Torres has not and cannot meet his burden to show that they deprived him of a
constitutional right that was cleamgtablished asf June 21, 2015Torresdisagrees and
additionally assertdiscovery is needefr him to properly respond on summary judgment.

Warrantless Entry and Seizure

The Fourth Amendment protects “the right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizuresist), &an@endy.

It also commands that “no warrants shall issue, but upon probable cause, supported by oath or

° As identified aboveCount | allegegpotentially seven different theoried his response, dfres clarifies that his
claimsagainst the Chief and Detectives relate to the aitfyorres’shome and the prosecution initiated against
him. The Court takes Torres at his @wand construes the complaint in thatmar. Even if there were other,
conceivable constitutional claims lurking in Count I's imprecise lagg, the burden &how a violation of a
clearly established constitutional right is on Torres. Since Torres dbasldress any oth€&ourth Amendment
rightsor cite law showing they are clearly established, he necessarily failsydteaburden assigned to him by
law, and summary judgment is appropriate on that basis asSeelGutierrez v. Cobqs841 F.3d 895, 901 (10th
Cir. 2016).
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affirmation, and particularly describing the place to be searched, and the perddngs to be
seized.”ld. (internal capitalization omitted):[T]he Fourth Amendment protects people, not
places.”Katz v. United State889 U.S. 347, 351 (1967). The inquiry, therefore, turns not on
whether a particular place is worthy of constitutional protection, but whétbandividual has

an expectation of privacy in the place searched and whether that expectation wasbbject
reasonableSee id-There is no doubt, however, that a citizen has a reasonable expectation of
privacy, and a particularly strong one, in his own ho®eeKyllo v. United State$33 U.S. 27,
31 (2001) (“At the very core of the Fourth Amendment stands the rightnan to retreat into

his own home and there be free from unreasonable governmental intrusion.”) (Quotation
omitted).

The Fourth Amendment’s protection is not absolt@ne of the specifically established
exceptions to the requirements of both a warrant and probable cause is a searcortiatisd
pursuant to consent.United States v. Pena-Sarab97 F.3d 983, 985 (10 Cir. 2002).
Consent must be given knowingly and voluntarily, but need not be verbally gpamnPatel v.
Hall, 849 F.3d 970, 981 (10th Cir. 2017). As above, the determination focuses on
reasonableness, and the Court asks whether, under the totality of the circesystanasonable
officer would have understood from the exchange between the officer and the suspket tha
suspectonsented to the warrantless search and seiRaeklnited States v. Floreg8 F.3d 467,
468-69 (10th Cir. 1995). Thus, “[t]he focus is not whether one subjectively consented, but
rather, whether a reasonable offiegyuld believe consent wagven’ as inferred from words,
gesturs, or other conduct.’United States v. Lope2arillo, 536 F. App’x 762, 768 (10th Cir.

2013) (quotindJnited States v. Perl@ence 588 F.3d 579, 584 (8th Cir. 2009)).
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In this case,lte parties agree that the Chietldetectives themselvesd notenter
Torres’shome or seizanything. Instead Torresassers thee Defendants violated the Fourth
Amendment because they asked Officer Serrano to secure the gun used in the intide
Chief and Detectives do not challenge the legal foundatidiowés’stheory, concede Torres
has a legitimate expectation of privacy, and admit Office Serrano did not haveaatwa enter
the premises or seize personal property at the time Officer Serrano araeesdishome. As
the partiedrame it, thetwo questions the Court must ans\aegwhetherTorres consented to
Officer Serrano’s warrantless entry into the home and warrantless sdituesgan and
magazines.

Constitutional-violation prong of the qualified-immunity analysis

Officer Serrano’s lapel camera recorded the exchange between Officer Serrano and
Torres® The footagelemonstrates that Officer Serrano approadfwdes’sresidence and
called for “Manny” througha screerdoor. After Torres responded, “yo,” Officer Serrano
opened the screen door without entering the hoftehat pont, Torres appearednd Officer
Serram asked “where’s your wgan? In response, Torres motionémt Officer Serrano to
follow Torresinside the house, ar@ifficer Serranpwho was a few feet from the threshold
holding the screen door open, enterédrres asked Officer Serrano, “do you need it?” Officer
Serrano answered that he did need the gun, and indicated that Torres should not tduea “it.”
the entryway, in what appeared to be the living robames took a pistol from the couch and
handed it to Officer Serrand.orrestheninquired whetheOfficer Serrano wouldinload the

gun, and Officer Serrano explained that he would give the weapon to “them Tagrigsalso

%1 his response, Torres seems to suggest the Court should not considetate because it had not been
authenticated. To extent there are any authenticity concerns, the Chief aotivBgthave submitted an affida
authenticating the video.
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asked, “argyou going to take " Officer Serrano confirmed he waaking the weapon and
probed whetheforres had “unloaded any otherPérreshanded Officer Serrano a magazine.

After about forty seconds inside, Officer Serrano began to leave when Tdweds as
Officer Serrano to “hold up.” Officer Serrano remained for@anent before exiting the home
and returning to his squad carhere he placedlorres’sgunand magazines on the hoo#.
minute or sdater, Torregoined Officer Serrano at the police unithere Officer Serrano told
Torres“one ofthe officers” asked Officer Serrano to secureghe After some discussion
about the incident-why Torres shot for which he gave no answer and whether Torres had been
drinking, which he had not—Torres parted company witiic€ Serrano after a fist bump

Entry into the home

After viewing the recording, the Court is persuaded @féicer Serranalid not violate
the Fourth Amendment by opening the screen door of the house and following Torre&'inside.
Although Torres did noterballyinvite Officer Serrano into the house, Torrels&nd gesture
coupled withthe totalty of the circumstances and lack of objectioi®f@icer Serrants conduct

provided Officer Serran@an objectively reasonable basis to beli€eeres invied Officer

1 Anotherargumenthat Torres might hayéut didnot, makeis that Officer Serraris opening the screen door was
itself an unlawful entry. The Ninth Circuit, for example, has suggésteédtathat, in the summertime, a screen
door, serves the same purpaseome’s main door anghen an officer opens it without a warrant, the privacy
barrier to the home is violated as is the Fourth AmendréeatJnited States v. Arellan@chog 461 F.3d 1142

(9th Cir. 2006).The Tenth Circuit has expressed doubt as to such a broad proposition aettithat an officer
who opens a storm door to knock on a partial ajar front door does not violate theAfnarttimentSeeUnited
States v. Walke#74 F.3d 1249, 1253 (10th Cir. 20q7RRegardless of the merits dfiellano-Ochods] proposition
in some circumstances, we see no violation of Mr. Walker's reasonable arpesftativacy in Deputy Parker's
knock on his inner door”). The Court declines to make the partiesramps for them, but notes that in this case
that Cfficer Serrano first called through the screen door, which is a least thekeqiof a knocksee e.gBrigham
City v. Stuart547 U.S398, 406(2006) the door opened outwards from Torres’s house, and Officer Serrano backed
up from the residence nunber of feetholding the door open as Torres appeadewbst immediately and motioned
Officer Serrano inside the home before Officer Serrano actually physicatiyedrthe home. It is unclear that the
Tenth Circuit would hold this conduct to be a violation of the Fourth Amemd. At the very least, evefrtihe
conduct technically violated the Fourth Amendment, Officer Serrano aaegtégsion the Chief and Detectives,
would enjoy qualified immunity on the cleamstablished prong of thenalysis As explained below, Torres has
not carried his legal burdeo identify decisional law predating June 21, 2015 placing Officer Seommmnotice that
his entry into the house where there was objective indicia of conséated the Fourth Amendment.
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Serrandn the houseSeeUnited States v. Guerreyd72 F.3d 784, 789-90 (10th Cir. 2007)
(explaining that consent need not be verbal and “may instead be granted througs gestur
other indications of acquiescence, so long as they are sufficiently compbidhémsi reasonable
office.”). In fact, as Officer Serraratempted to lave, Torre askedhim to “hold up,” a request
that is antithetical tdorres’s claim of unlawful entry. The voluntariness of the arstances is
further underscoreby lack of anycoercive or overbearing behavior and exemplified by the
manner in which thexchangeended—with a fist bumpand Officer Serrano asking Torres to let
Officer Serrano know if Torres needed anything. The video is uncontroverted andsdppear
capture the entirety of the interactionhe Chief and Detectives ateereforeentitled to

summay judgment on the basis of qualified immunity because Torres has not establisbed O
Serranaunlawfully entered Torres home.

Seizure othe gun

Officer Serrano’s retrieval of the weapon and magazines presents a clasé@iheall
scope of consent is typically “limited by the breadth of the consent gientéd States v.
McRae 81 F.3d 1528, 1537 (10th Cir. 1996)Vhile the Court has little difficulty finding that
Torres’s hand gsture invited Officer Serrano into the house, it does not satlgsollow that
Torres’s noaverbal communicatiomeantthat Torres had consented to Hegaure ofthe gun
and magazine without a warrant as wét.fact,while Torres seemed willing teandover the
gun to Officer Serrandiedid not necessarily understand Offi@arrano’antention to remove it
as evidenced by his question to that effatthe same timeQfficer Serrano’s stated purpose for
contacting Torres was to find the pistahd Torresdid notobjectto handinghe itemgo Officer
SerranoIndeed Torreshandedver a magazinafter Torres knew Offter Serrano was

confiscating the firearm
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A strong argumergxiststhat Torres voluntarily relinquished his Glock .40 and
magazinesAcquiescence generally supports consent as does handing over items of personal
property without objectiorSee Guerrerp4d72 F.3d at 789-9Q)nited States v. Pattet83 F.3d
1190, 1192-95 (10th Cir. 1999) (upholding consent whefarer repeatedlyasked the
defendant to open his suitcase and in response the defendant did so gradiugtig)States v.
AmadorBeltran 655 F. App’x 666, 668 (10th Cir. 201@xplaining that § handingpersonal
property to an officer without limitation, the defendant “sufficiently mastéd” her permission
to search). Moreovefrom the Courts review of the recordingnone of theelements of coercion
that the case law articulates are pressaéUnited States v. Joneg01 F.3d 1300, 1318 (10th
Cir. 2012) (identifying “physical mistreatment, use of violence, threatmipes, inducements,
deception, trickery, or an aggressive tone, the physical and mental condition anty cdplei
defendant, the number of officers on the scene, and the display of police weapons” as non-
exhaustive factors to consider in assessing voluntarin€bg) Court recognizes that “mere
submission to lawful authority” is insufficient for consent and an officer in amithdil’'s home
that makes demands to take property canezessarily@ne coetive force.SeeUnited States
v. Rodriguez525 F.2d 1313, 1316 (10th Cir. 1975

Even construng Officer's conduct as a directive turn over the gun and magazines, the
Court is not convinced consent was absémtlones the Tenth Circuit upheld a consent finding
onarguablyegregious condudty law enforcemen01 F.3d at 1318There Missouri police
officers entered Kansas@engaged the defendant in conversation outside of his home. One
officer took the defendant’s driver’s license and another implied that the defeodéhbe on
his way ifhelet the officers search his hommn fact, after seizing his license, one officer said to

the defendant “I'm here for your marijuana plants” and “let’s clear up whdtave here today
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and make sure that there are no marijuana plants hgoearatouse’ Id. at 1320 (internal

alterations omitted)l'he defendant did not verbalize consent; nor did he “openly refuse consent
to a search of his residencéd’ at 1307. Insteadhh mid-conversation, the defendant turned

back toward the home and began walking. The officers followed, smelt a strong odor of
marijuana, and entered a screeimregorch area. When the defendant entered into the living
room of the home after unlocking a door, the defendeméda gunat one of the officergiside

the home. Another officer shot the defendant five or six times, wounding him. The officers
retreate and obtained warrants.

The defendant was ultimately indicted on federal drug charges and moved to stigpress
marijuana seizecalaiming he did not consent to the officer entry into his horfiee district
court denied the motion, and the defendaneajgml. Among other things, the defendant argued
that the commerthat the officers were there for his marijuana plantsthei demand to clear
up that he had no plants “rendered involuntary any consent [the defendant] may havddjiven.”
at 1319. The Tenth Circuit disagreed. Although the court of appeals explaai¢de statement
“was accusatory and may well have been jolting to a reasonable,pérsarourt could not
“conclude that a reasonable person would have felt so threatened or cowedthtetnent that
he or she would have involtarily complied with an offices requests or directioridd.

In this case, likdones the Court cannot say that that a reasonable person would have felt
from Officer's Serrano’s statements that he had no choice but to produce the guagazces.
Even after Torres confirmed Officer Serrano’s intent was to seize the gtunsée over an
additional magazine. Nonetheless, even thabhghemay becompeting inferences to draw from
Officer Serrano’s comments Twrres, the Court is permitted to and does resolve the qualified

immunity issueon more narrow groungthat Torres has nghown Officer Serrane-and by
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extension the Chief and Detectivedeprived Torres of anglearly established constitutional
right as aalyzed below in the section devoted to the second prong.

Unconstitutional rusand the Chief and Detectivgdersonal involement

Torresimplies his relationshigvith Officer Serrano aa “colleague and acquaintarice
renders consent involuntary and argues that a triable issue of fact alsostosighather the
Silver City Police Department order@lficer Serrano to obtain the gun and magazines. As to
the first point, Torres does not cite to record evidence &blkst that Officer Serrano gained
access tdorres’shome and took the gun on that basis. Even if such a theory is cognizable
under the Fourth Amendment, Officer Serrano was dressed in full uniform aseefie the
video. Officer Serrano called out to “Manny,” asked after Torres’s gu followed Torres into
the residence only after Torres waived him in. Objectively, although it appeadvsotiere
familiar, Officer Serrano did not invoke their relationship as a basis foingaagcess and was
there is his capacity as a law enforcement agent.

Even if Torres could offer record support for a ruse, the only concept that might square
with Torres’sfriendship theoryseeUnited States v. HarrisqQr639 F.3d 1273, 1280 (10€ir.
2011) (explaining thawhere “the effect of the ruse is to convince the resident that.Hes.no
choice but to invite the undercover officer in, the ruse may not pass constitutional’ inuster
(citation omitted)any suckclaim would be “blatantly contradicted” by the video footage and not
capable of creatingenuineissue of fact for trial See Scott v. Harri$50 U.S. 372, 380 (2007)
(“When opposing parties tell two different stories, one of which is blatantly conéedig the
record, so that no reasonable jury could believe it, a court should not adopt that version of the
facts for purposes of ruling on a motion for summary judgrf)enthe recoding does not

evidence any conduct that reasonably could be seen as presenting Torrestiaimselin the
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law, as no choice but to allow Officer Serrano inside. Notwithstanding their statosvarkers
and perhaps even friendbe Court concludeBorres’sand Officer Serrano’s service on the
same police force does not provide a basis for overcoming qualified immunity.

As to the second point-an alleged existence of genuine issue of material fact as to
“whether SCPD acted to direct Defendant Serrano to search and seize Plamopisyp
without a warrant, making SPCD/City of Silver City liable for Wi®ngful actions”™—Torres’s
argument is not well takerirhe liability of these Defendants not at issue in thisiotionfor
summary judgment’ To the extent Torres suggests there is a triable issue because it is unclear
whether(and who specifically among) the Chief abetectives directed Officer Serrano to
secure Torrés gun, the point amounts to a distinction without a difference. The Chief and
Detectives concede they asked Officer Serrano to secure the gamgehdo that a
constitutional violation could be iputed to them. As a result, it is immaterial who specifically
directed Officer Serrano, and Torres’s arguments do not provide a basis for ongrqomified
immunity. *3

Clearly-established prong of the qualified-immunity analysis

Even if Torres coul@stablishtat Officer Serrano’s warrantlesatry and seizure
violated the Fourth Amendment, Torres must satisfy his legal btwddantify, cite, and apply
case law that existed as of June 21, 2015 and serpedhibit Officer Serrano’s actions under

similar circumstancesSeeGutierrez v. Cobqs341 F.3d 895, 901 (10th Cir. 2016). “To qualify

2At other points in Torresresponse, he discusses statedtaims and other parties. The Court, however, has only
considered the relief requested in the motion for summary judgnrtismissal of Count | against the Chief and
Detectives on the basis of qualified immunity. The Court’s ruling relatéy to that gecific Count and

Defendants

13 Contrary to Torres’s implication, the Chief and Detectives’ concessisists Torres. Torres has the burden to
establish that these individuadersonallyparticipated in a constitutional violation as part of satisfyirsgoirden to
overcome qualified immunity.SeeFoote v. Spiegell18 F.3d 1416, 14234 (10th Cir. 1997fholding that

individual liability § 1983 must be based on personal involvement in the alleged constitutionabm)ol&fithout

the concession, Torres would have no factual basis in the record to impuatieged unconstitutional conduct to

the Chief and Detectives.
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as clearly established, a constitutional right must be sufficiently cleavtingtreasonable
official would have understood that what he is doing violates that rigketdimond v. Crowther
882 F.3d 927, 935 (10th Cir. 201@)ternal quotation marks omitte(@mphasis added). Thus,
to overcome qalified immunity on the clearhgstablished prong, the plaintiff must identify “
Supreme Court or Tenth Circuit case that is sufficiently on pantgite a Wweightof authority
from other court$,id., in which the officer “was held to have violated the Fourth Amendment.”
White v. Pauly137 S. Ct. 548, 552 (2017).h&@ decisional lameed not be completely on all
fours, but “existing precedent must have placed the statutory or constitutionambesond
debate.ld. As the Supreme Court has translated this mandatiaintiff maynotrely on cases
that frame Fourth Amendment pibhions in the abstraetsuch as the right to be free from
unreasonable searches and seizwia@sd instead requires a judicial decision “particularized to
the facts of the case” that is capable of giving an officer “fair and clear warnatdiithconduct
is unconstitutional.ld (citations and internal quotation marks omitted).

Here Torres does not cite authority in analyzing whether the Fourth Amendment forbade
Officer Serrano’s warrantless seaanid seizure, much less effr case in which an officer was
held to have violated the Constitution under circumstances where there are ohjeatiaeoi
consent. Without such a case, the Court canndDffager Serrano actednreasonably in
entering Torres residence and receiviriige gun and magazineborres waived Officer Serrano
into the home and handed over the personal property without objeSgaGutierrez 841 F.3d
at 901 (upholding summary judgement on qualified immunity where “Plaintiffs did notasite ¢
law or make a legal argument to shbew any infringement of their constitutional rights
violated clearly established law”5ince Officer Serrano did not deprive Torres of any clearly

established constitutional righhe Chief and Detectives’ directive to Officer Serrémobtain
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the gunlikewise cannot servaspredicate for liability The Court therefore concludes that
qgualified immunty is appropriate at the second step of the analysis.

Prosecution for Shooting at a Motor Vehicle

Torres contends that Detective Hobbs violated the Fourth-Amendmemllmyoudy
prosecuting Torres in the state court on the charge of shooting at a motor vehialationvof
N.M. Stat. Ann. 8 30-3(B). A Fourth-Amendmentlaim for malicious prosmitionrequires
the plaintiff to prove “(1) the defendant caused the plaintiff's continued confinement or
prosecution; (2) the original action terminated in favor of the plaintiff; (3) tlvaseno probable
cause to support the original arrest, continued confinement, or prosecution; (4) the defendant
acted with malice; and (5) the plaintiff sustained damadésvitsky v. City of Aurora491 F.3d
1244, 1258 (10th Cir. 200.7)The Chief and Detectivdéscus primarily orthe lackof-probable-
cause elemen

Constitutional-violation prong of the qualified-immunity analysis
Detective Hobbs filed the criminal complaint at issue in this case along with a

supporting affidavit.It is beyond debate that an officentist have probable cause to initiate . . .
prosecution under the Fourth Amendmertbnecipher v. Valle§59 F.3d 1134, 1141 (10th
Cir. 2014). “Probable cause is not a precise quantum ofresge-it does not, for example,
require the suspest’guilt to e more likely true than falseld. (internalquotation marks and
citation omitted). The question is “whether a substantial probaéxiisted that the suspect
committed the crimé&which requires only “something more than a bare suspickeris v.
Bader, 663 F.3d 1173, 1187 (10th Cir. 2011) (internal quatatarks and citation omitted).

In this caseTorres admitsn the complaint thate shot several times an occupied,

moving vehicle on June 21, 2Q18lew Mexicolaw proscribeswillfully discharging a firearm
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at or from a motor vehicle wi reckless disregard for the person of anothBrM. Stat. Ann. §
30-3-8(B). Thecar had occupastcircumstantially evidencing risk of harm.SeeAdams v.

Williams, 407 U.S. 143, 149 (1972) (“Probable cause does not require the same type of specific
evidence of each element of the offense as wouliebded to support a convictignTorres’s
allegations in the complaint constitute judicial admissiddseGuidry v. Sheet Metal Workers

Int'l Assn, 10 F.3d 700, 716 (10th Cir. 1998rynberg v. BaiS. Services, Inc527 Fed. Appx.

736, 739 (10th Cir. 2013) (relying @duidry and determining thattatementsontained in the
plaintiff's complaint and answer to the countaim were binding admissions}.hese

admissions establish probable cause for prosecution.

Torresfails to address probable cause as a dispositive element of his cause of action.
Instead, Torres suggests Detective Murillo engaged in errors or omissiaigaming an after-
thefact warrant” fo Torres’sgun and ammunition. Even if true, it is hard to see how this
contention negates probable cause for prosecution or is material to the affaysas.was
charged with shooting a guhavehicle, which he does not deny. e extent Torres is
claiming aseparate violation of the Fourth Amendmeiatiack of probable cause to seihe
gun and magazines becatise searctwarrant affidavit contained material omissspfalse
representations, or statements made with reckless disregard for the trueuthes not
persuaded Twes survives summary judgnterlhe fact that hgave the gun and magazines to
Officer Serranavithout objection and with indicia of consent is not actionable under the doctrine
of qualified immunity

In any event, Torres is obligated to point to the affidavit and identify speaifissions,
misrepresentationgnd make an affirmative showing of dishonestge ®ell v. Tunnell 920

F.2d 673, 698 (10th Cir. 1990) (explaining in the warrant context, “to survive qualified
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immunity, a plaintiff must maka substantial showing of deliberate falsehood or reckless
disregard for truth” and demonstrate that, including the omitted information in thentyaor
excising the false information, probable cause woulcerist orremain). Torres hasot
attemptedd make this showing, and likely could not overcome his own factual averments in the
complaint that support probable cad$en short, Torres has not establislzecbnstitutional
violation, andthe Chief and Detectiveme entitled to qualified immunity.
Clearly-established prong of the qualified-immunity analysis

Theunstateccrux of Torres’sheory is that he should not have been prosecuted—and is
in fact entitled to money damages as a reshicause he was a police officalbeit off duty,
that followed protocol in shooting at the moving vehicle. Regardless of the wisdom of the
decision to shoot at a moving cdrisi true that law enforcement officers are privileged under
New Mexico law and immune from civil actions under federal law for theirctigy
reasonable use of forcBee Graham v. Conno490 U.S. 386, 394 (198%tate v. Gonzales
642 P.2d 210, 213 (N.M. Ct. App. 1982). Thus, had the occupants of the vehicle sued Torres, he
would have an argument thas use of force was reasonabléonceivably, Torres could have
used his status as a police officer as a defense in the prosecution. At the samferties does
not identify any legal authority standing for the propositiwatthe probable cause ansily
requires evidenceegatingastategranted privileg®r otherwise precludes prosecution where an

off-duty officer admits to shooting at movimghicle with multiple occupants

4 The closest Torres cara to making the case for a constitutionally unsomadant is by suggesting the
magistratehat issud the warrant was unawarbatthe Silver City Police Department did not collect potentially
exculpatory evidence and destroyed other material evidencgappf example, Torres clainfew enforcement
destroyed or concealed “numerous casing or shells from th&gu that occurred outside of Plaintiff's home [,
which] upon information and belief would have demonstrated thattifigid not shoot twelve .40 caliber rounds,
did not hit a vehicle 7 times, did not shoot at a dwelling or occupied buildingjteationally or unlawfully shot at
a motor vehicle with reckless disregard].” The allegations are not kedpay the recordnd therefore do nothing
to overcome qualified immmity.
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In the probablezause contexthe dearly-established prong assessetpractically,”
meaning the Coudsks “whether there is argualplebéale cause fofprosecution]’ Kaufmann
v. Higgs 697 F.3d 1297, 1300 (10th Cir. 2012) (citatanitted). In other words, even if an
officer is “mistaken about whether he possesses actual probable cause,” scalosmsasable
officer could have believed probable exits, qualifiladhunity applies. A.M. ex rel. F.M. v.
Holmes 830 F.3d 1123, 1139-40 (10th Cir. 20{&jations omittedemphasis added). In this
case, the Court finds that even if Torres status as a law enforcement offiteggd his use of
force, Torres’s failure to adduce cdae clearly prohibitinga finding probable cause under the
circumstances entitles the Chief and Detectives to qualified immunity againss$alaims of

malicious prosecution.

Entitlement to Discovery

Federal Rule of Civil Procedure 56(d) allows the Court to permit discovery braforg
on a motion for summary judgmenthen facts are unavailable to the rmovant.” Under the
rule, the party must “show(] by affidavit or declaration that, for specifiesbres [he] cannot
present facts essential to justify [his] opposition[.]” Fed. R. Civ. P. 56(d). Therak&mn or
affidavit must “explain[] why facts precluding summary judgment cabeqresenteddnd
“identify[] the probable facts not available and what steps have been taken to olsaifatie.”
Comm. for the First Amendment v. Campl@8l2 F.2d 1517, 1522 (10th Cir. 1992) (citation
omitted). The party seeking discovery “must also explain éaitional time will enable him to
rebut the movant’s allegations of no genuine issue of material FctQualified immunity
heightens the Rule 56(d) inquirggeel.ewis v. City of Ft. Collins903 F.2d 752, 758 (10th Cir.
1990). The plaintiff’'s application “must demonstrate how discovery will enablg {binebut a

defendant’s showing of objective reasonableness” and establish “a connectiearbtey
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information [sought] in discovery and the validity of the . . . qualified immunity defeltseat

759. “[R]elief should not be granted when the desired discovery would not meet the issue on
which the moving party contends there is no genuine factual iskuee’ v. City of Denve854
F.2d 1206, 1211 (10th Cir. 1988).

The Court has already addred3 orres’sRule 56 affidavit in the context of Defendant
G. George Zsoka and found it lackifBoc. 71). The same holds triiere. Other than a
generalized statement that discovery is necessafgll factual mattesraisedin the Motions for
SummaryJudgment,(Doc. 48-3 Richard’s Aff., 4) Torres asserts discovery is needed to
determine (1) whether Torres heard the fight outside his yard or whetherhihedigmore
gererally outside where a crowd hgdthered(2) whether Torregook the gun from his home
and began shooting or whether the driver of thektghot first before Torres fireat the truck
(3) who, and/or whether anyone, from the City of Silver City directed OfficeaSe to secure
Torres’sweapon; (4) whether Officer Serrano wasgited into the home; an®) whether
Torres’sgun and ammunition were kept on the hood of Officer Serrgoudise vehicle€for the
seven hours it took to obtain a warraid.,(.6-19).

Torres’s Rule 56(d) application is insufficient. As a first impression, Tegeks
discovery on many questions to whiobshould knowthe answer Even assuming the
categories Torres identifidtad some nexus to the qualified-immunity analysis, Torres could
have simply submitted his own affidavit to establisih,examplewhat exactly he heard as it
relates to the fighaind its location, who shot first, and that he did not consent to Officer Serrano
entering his home. hie Courtis, therefore, at a losghy Torres could not present thesacts”

why addition&time is necessary, and hdwrres has been diligent. Moreovehilg Torres
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may not knowwhodirected Officer Seano to enter the residence, discovery is not necessary on
that point becausthe Chief and Detectiveoncede they did so.

Many of the tgicsfor which Torres seeks additional time for discovary alsaesolved
underthe summary judgment standard itseéfor example, the Court accepted as true Torres
contention that he heard the fight outside, not outside his yard, and that that Torres did not shoot
first. What the affidavit does not explain, however, is \hgse facts maka differenceo the
qualifiedimmunity inquiry. In other words, Torres does not explain how the facts are material
to his burden to establighconstitutional violkon. As explained above, the fact that the car had
occupants and Torres intentionally shot at it underscores probable cause for josewpuite
Torres’sbelief that he wadollowing protocol. Ultimately, discovery at the summary judgment
stage is unnecessamhenthe Court is already required to accept a plaistétipported version
of eventsas true.Torres has not demonstrated that additional time and discovang@essary
for him to adequately respond to Chief Reynolds, and Detectives Murillo and Hobbs’ motion for
summary judgment.

CONCLUSION

Chief Reynolds, Detective Murillo, and Detective Hobbs are entitled to eahlifi
immunity. Torres has not shown anyleition of a clearly estaished constitutional right
premised orDfficer Serrano’s entry into Torrestome and receipt dforres’sgun and
magazines. Nor has Torres demonstrated that his prosecution for shooting ateaweashicl
undertaken without probable cause. Because the Court cannot discern and Torres does not
support any other theory of relief against the Chief and Detectives in Ceuntrhary judgment

is appropriate notwithstanding Torres’s request for time to undertake discovery.
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IT IS, THERE FORE, ORDERED thatChief Reynolds and Detectives Murillo and
Hobbs’ motion to dismiss and/or for summary judgment (DocisS3B3RANTED IN PART and
DENIED IN PART . The motion iDENIED to the extent it seeks dismissal on the basis of
Federal Rule of CiviProcedure 12(b)(6), b@GRANTED to the extent is seeks summary
judgment on the basis of qualified immunity.

IT IS FURTHER ORDERED that Torres’s request for additional time to conduct
discovery iDENIED.

IT IS FURTHER ORDERED that Count | as it relatde Chief Reynolds and

Detectives Murillo and Hobbs BISMISSED WITH PREJUDICE .

KEVIN R. SWEAZEA

UNITED STATES MAGISTRATE JUDGE
Presiding by Consent
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