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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
TINA DIAZ,
Plaintiff,
VS. Civ. No. 17-769 JCH/KRS
SUPERINTENDENT RANDALL (RANDY)
PIPER, LORDSBURG MUNICIPAL SCHOOLS
BOARD OF EDUCATION, and DOES 1-10,

Defendants.

MEMORANDUM OPINION AND ORDER OF REMAND

This matter is before the Court on both Defenda¥istion to DismisgdDoc. 6] as well
asPlaintiff Tina Diaz’'s Motion to Remandoc. 10]. The Court has reviewed both motions, as
well as all of the briefs and exhibits filed bye parties relating to those motions. Because the
Plaintiff argues that the Defendanacked a reasonable basis for removal of this case to federal
district court, the Court cohales that her motion should l#enied. The Plaintiff's own
complaint suggests on its face that she is asgectaims under federal law. Nevertheless, in
both her motion to remand and her response to themtatidismiss, Plaintif€larifies that she is
not, in fact, bringing any federal claims. Acdmgly, the Court will grant the Defendants’
motion to dismiss in part with regard to Plaintiff's federal claims, and decline to exercise
supplemental jurisdiction over the remaining state law claims. As a result of this decision, the
Court will remand the remaining statiaims to state district court.

BACKGROUND

In her complaint, Plaintiff Tina Diaz (“@Bk”), alleges that meemployer, Defendant

Lordsburg Municipal School Distt, wrongfully terminated heemployment. On June 27, 2017,
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Diaz filed her complaint in the Sixth Judicialdbict Court, County oHidalgo, State of New
Mexico. SeeDoc. 1-1 at 7. On July 26, 2017, the Defendants removed the case to this federal
district court on the groundhkat it asserts a fedémguestion under 28 U.S.G§.1331. Doc. 1 at |

3.

DISCUSSION

Motion to Remand

Diaz moves to remand the case on the grouratsstie has not plemhy federal cause of
action, and therefore this Caouacks subject matter jurisdioth over her claims. Based on this
alleged improper removal, she seeks attornégés and costs incuden pursuing remand.
Defendants, on the other hand, point to severalmples from Diaz’s complaint that could
reasonably be construed as assgrtlaims under federal law. Hower, in her briefs addressing
both the motion to remand and the motion to désprDiaz now clarifieghat she does not intend
to assert any federal claims.

Under the well-pleaded complaint ruleoirder to invoke federal question jurisdiction
under 28 U.S.C. § 1331 and thus to be removabtbairbasis, a federal question must appear on
the face of the plaintiff's complainHansen v. Harper Excavating, Iné41 F.3d 1216, 1220
(10th Cir. 2011)see also Caterpillar Inc. v. Williamd82 U.S. 386, 392 (1987) (noting that the
well-pleaded complaint rule “makes the plaintife master of the claim; he or she may avoid
federal jurisdiction by exclirge reliance on state law”).

Here, Diaz’'s complaint contains statementst tbuggest she intended to assert one or
more federal causes of action. Diaz alleges hatcomplaint is based upon violations of “both
state and federal law.” Doc. 1-1 at 8 of 34tdran the document, she invokes “confusing state

and federal chapters, sections, subsections—regulating wages, unemployment benefits,
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workplace injuries, medical leave, employeeregtient plans, discrimination, union activity,
workplace privacy.ld. at 31 of 34, 1 67 (emphasis added). Diaz avers that she “has been denied
her Due Process Clause of the Fourteenth Amendment.at 33 of 34,  80. Plaintiff also
alleges in her Complaint that she has sh@avprima facie case of discrimination under the
standards oHinds v. Sprint/United Mgmt. C0523 F.3d 1187, 1202 (10thrCR008), a federal
circuit court of appeals decision discussingage discrimination claim brought under the federal
Age Discrimination Employment Act (ADEA)d. at 32-33 of 34, § 77. All of this further
suggests that Diaz was asg@gtia claim under federal law. 82d on the foregoing, the Court
concludes that a reasonable person would belmszd on the face of Diaztomplaint, that she
was asserting a federal claiccordingly, the removal was notproper, and Diaz’s motion to
remand will be denied.

Although the Court will, infact, remand this case fother reasons discussed below, it
will not award Diaz any attorney’s fees that $fas incurred as a result of the removal. When
remanding an action to state coudistrict courts “may require payment of just costs and any
actual expenses, including atteynfees, incurred as a resulttbke removal,” see 28 U.S.G@.
1447(c), but “only when the removing party lackad objectively reasonable basis for seeking
removal.”Martin v. Franklin Capital Corp 546 U.S. 132, 141 (200¢mphasis added). If “an
objectively reasonable basis dzgisfees should be deniedd. As explained above, the removal
was objectively reasonable, and thisrao basis for an award of fees.

. Motion to Dismiss

In their motion to dismiss, Defendants hastermised that Diaz is asserting assorted

claims under state and federal law as follow¥:djsability discrimination under the Americans

with Disabilities Act (ADA) (42 U.S.C. 882101 et seq.) and the New Mexico Human Rights
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Act (NMHRA) (N.M. Stat. Ann. 88 28-1 et seq.); (2) retaliationiaing from alleged disability
discrimination under the ADA and the NMKR (3) age discrimination under the Age
Discrimination Employment ACfADEA) (29 U.S.C.8 621 et sggand the NMHRA; (4) denial

of federal due process rights pursuant to 42.0. 8§ 1983, based on Defendant’s alleged failure
to explain the implications of Plaintiff's trafer to an at will job around November 2012 and
lack of a meaningful hearing to justify termination on or about May 13, 28&6Doc. 6 at 4 of

13. Defendants then argue that all of Diaz’'smtaishould be dismissed for failure to exhaust
administrative remedies, failure state a claim, or as untimelynder the applicde statute of
limitations.

In her response to the motion [Doc. 12], Dsaates that she is not asserting any claims
under the ADA, the ADEA, or the United States constitution.

In light of the foregoing, the Court will grabefendants’ motion to dismiss in part as to
all of Diaz’s claims under federal law, whighll be dismissed with prejudice. The Court does
not reach, and expresses no opiniagarding, the motion to dismiss &gertains to Diaz’s state
law claims.

[I1.  Declining to Exercise Supplemental Jurisdiction

The Tenth Circuit has held that district cowst®uld presume to decline jurisdiction over
state claims when federal claims no longemam: “When all federal claims have been
dismissed, the court may, and usually should, decline to exercise jurisdiction over any remaining
state claims.’Koch v. City of Del City660 F.3d 1228, 1248 (10th Cir. 2011) (quotBmith v.
City of Enid ex rel. Enid City Comm’&i49 F.3d 1151, 1156 (10th Cir. 1998)). This proclamation

is consistent with the Supreme Court’s statement that



[n]eedless decisions of state law shouldalseided both as a matter of comity and

to promote justice between the partiey, procuring for them a surer-footed

reading of applicable law. Certainly, tfie federal claims are dismissed before

trial, even though not insubstantial injaisdictional sense, the state claims

should be dismissed as well.
United Mine Workers of Amer. v. GihI883 U.S. 715, 726 (1966) (footnote omitted).

Having dismissed Diaz’s fedédaw claims, which Diaz coends that she never intended
to assert in the firanstance, the Coudeclines to exercise sugphental jurisdiction over the
remaining state law claims, which will be remantiethe state districtaurt in accordance with

28 U.S.C§ 1447.

IT ISTHEREFORE ORDERED that:
(2) Plaintiff Tina Diaz’s Motion to Remaridoc. 10] isDENIED;
(2) DefendantsMotion to DismisgDoc. 6] iSGRANTED IN PART as to Plaintiff's claims
against Defendants under federal law, which are hddéBi11SSED WITH PREJUDICE.
This ruling is without prejudice tbefendants’ right to move tretate district court to dismiss
Diaz’s remaining state law claims;
(3) This case is heredQEM ANDED to the Sixth Judicial Birict Court, County of

Hidalgo, State of New Mexico.
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