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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

NARESH RAJA d/b/a AMERICA'S BEST
VALUE INN,

Plaintiff,
VS. No. CIV 17-0834 JB\CG
OHIO SECURITY INSURANCE
COMPANY: LIBERTY MUTUAL
INSURANCE COMPANY and JEFFERY
ROBINSON,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on Deflants Ohio Security Insurance
Company and Liberty Mutual Insurance Comya Motion to Dismiss and for Declaratory
Judgment and Supporting Authority, filed Aug@, 2017 (Doc. 6)(“MD”). The primary
issues are: (i) whether the Cowhould dismiss the Complaint (TdiJudicial District Court,
County of Dofia Ana, State dfew Mexico, filed May 22, 2017¥jled in federal court August
15, 2017 (Doc. 1-4), because Plaintiff Naresh Rdja/a America’s Best Value Inn (“Value
Inn”) failed to meet its contractual conditiopgecedent for filing suit against Defendants Ohio
Security Insurance Company, berty Mutual Insurance Corapy, and Jeffery Robinson
(“Liberty Mutual”); (ii) whethe Value Inn states claims upon iwh the Court camgrant relief
under rule 12(b)(6) of the Federal Rules of Civil Procedure for breach of contract, insurance bad

faith, violations of New Mexico’s Unfair Insunae Practices Act, N.M. Stat. Ann. 8§ 59A-16-1

The Plaintiffs name is captioned as Nard®&ja, but the Court understands that his
surname name is Naresh, because he refers to himself as “Mr. Naresh” in his pleadings. E.g.,
Complaint 10, at 3; Plaintiff's Response to Defants’ Motion to Disngs and Plaintiff's Plea
in Abatement § 5, at 2, filedugust 28, 2017 (Doc. 9)(“Response”).
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to -30 (“UIPA"), violations ofNew Mexico’'s Unfair Practicedct, N.M. Stat. Ann. 8§ 57-12-1
to -26 (“UPA”), and negligent misrepresentatidi) whether the Court should abate the action
to allow the parties to complete apprdismm Value Inn’s property damage claim; and
(iv) whether to award attorneys’ fees. Theu@ concludes that: (i) it will not dismiss the
Complaint for Value Inn’s failure to meet conditions precedent to filing suit, because there is a
substantial likelihood that Value Inn will be tinarred from filing a complaint alleging these
claims again in the future; (ii) Value Inn stat@sclaim for breach of contract, insurance bad
faith, and some UIPA wiations; (iii) Value Im does not state a afa for UPA violations,
negligent misrepresentation, or some UIPA aitigins, because Valuan does not allege facts
supporting those claims; (iii) the Court will nabate the action; and (iv) the Court will not
award attorneys’ fees because Value Inn’s unssteUIPA claims were not groundless and its
UPA claims were not groundless. Accordingly, @eurt grants in partrel denies in part the
MTD.

FACTUAL BACKGROUND

Value Inn purchased insurance from LilgeMutual that covered wind and hail damage
to its commercial property in Las Cruces, NewxMe. See Complaint § 6, at 2. The Building
and Personal Property Coverage Form anchi@ercial Property Conditions, filed August 22,
2017 (Doc. 6-1)(“Contract”) has appraisal provision that states:

If we and you disagree on the value of ffroperty or the amount of loss, either
may make written demand for an appraisathaf loss. In this event, each party
will select a competent and impartial appraiser. The two appraisers will select an
umpire. If they cannot age, either may request that selection be made by a
judge of a court having jurigttion. The appraisers widitate separately the value

of the property and amount tdss. If they fail to age, they will submit their
differences to the umpire. A decision agreed to by any two will be binding.

Contract § E(2), at 8 (“Apprais@llause”). The Contract also lists several “Duties In The Event



Of Loss Or Damage™:

a. You must see that the following are done in the event of loss or damage to
Covered Property:

(5) At our request, give us comp@einventories of the damaged and
undamaged property. Includgantities, costs, W@es and amount of loss
claimed.
(6) As often as may be reasonaltBquired, permit us to inspect the
property proving the loss or dage and examine your books and
records. . . .
(7) Send us a signed, sworn proof of loss containing the information we
request to investigate the claim. Ywst do this within 60 days after our
request. We will supply you with the necessary forms.
(8) Cooperate with us in the investiget or settlemendf the claim.
b. We may examine any insured undethoathile no in thgresence of any
other insured and at such times ag/rha reasonably required, about any matter
relating to this insurance d@he claim, including an sured’s books and records.
In the event of an examination, @sured’s answers must be signed.
Contract 11 3(a)-(b), at 8The Contract also states:
No one may bring a legal action agaiastunder this Coverage Part unless:

1. There has been full compliance wdh the terms of this Coverage
Part; and

2. The action is brought within 2 yeaafter the date on which the direct
physical loss or damage occurred.

Contract 1 D, at 10.

On or about October 23, 2015, the Value Inn’s property sustained wind and hail damage.
See Complaint § 7, at 2-3. Value Inn filed airdl with Liberty Mutua)l but Value Inn believed
that the damage exceeded the $130,301.56 estithateLiberty Mutual’'s adjuster, Jeffery

Robinson, provided._See Complaint { 8-9, at\&lue Inn requested a settlement conference



with Liberty Mutual, and Libest Mutual requested an Examaition Under Oath (“EUQO”) of
Value Inn. Complaint § 10, at 3.

PROCEDURAL BACKGROUND

On May 22, 2017, Value Inn filed the Complain state court alleging that Liberty
Mutual breached its contract, see Complaint¥L8, at 6-7; acted ibad faith, see Complaint
19 19-20, at 7-8; violated New Mexico’s UlIP®iplated New Mexico’s UPA, see Complaint
19 25-27, at 9-10; and made negligent misreptatens, see Complaint { 28-29, at 10-11.
Value Inn also sought a court orddeclaring that an EUO “is naippropriate in this matter and
that this claim proceed through the appraisatess in the policy.” Complaint § 38(a), at 12.
Liberty Mutual removed the case to federaud, asserting that the Court has diversity
jurisdiction. _See Notice dkemoval | 2, at 1-2.

1. The Motion to Dismiss.

In their MTD, Liberty Mutual asserts thamder their Contract, \fiae Inn may not bring
a legal action against Liberty Mutual or requastappraisal unless Value Inn has fully complied
with the Contract’s terms. See MTD at 7-8ccording to Liberty Mutual, Value Inn has not
complied with the Contract’s tesnbecause it has refused teegian EUO or provide certain
requested documents. See MTD at 7-8. Ljbbftitual concludes that, because Value Inn has
not met the “conditions precedent” to bringingegal action or demanding an appraisal, Value
Inn has failed to state a claim upon whiehef may be granted. See MTD at 13.

Next, Liberty Mutual argues that Value Inc&ims for breach ofontract and bad faith
do not state a plausible claim, because Valuaniakes conclusory allegations that recite UIPA
provisions “without regard to applicability onyw factual basis.” MTD at 13. Liberty Mutual
also contends that Value Inn’s recitatiomd UIPA provisions a irrelevant to the

breach-of-contract and insurance bad-faith claibegause those claims arise out of contract.
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See MTD at 13-14. Liberty Mutual contends, nuwer, that Value Inn’s breach-of-contract and
bad-faith claims are premature, “because PRirgfuses to allow Liberty Mutual to conduct its
investigation.” MTD at 14.

As for Value Inn’s UIPA violation claim, berty Mutual argues Value Inn has not stated
a claim upon which relief can be granted, becalelae Inn does not allege any facts to support
its conclusory allegations. See MTD at 16-17.

Liberty Mutual next addsses Value Inn’'s UPA claimSee MTD at 17-21. Liberty
Mutual argues that UPA claims require provirgge€ptive practices in treale of a product, see
MTD at 18-19, but Value Inn does not allege unfagctices relating to the insurance policy’s
sale, see MTD at 20. Liberty NMual requests that the Court award Liberty Mutual attorneys’
fees and costs for defending Value Inn’s althgdaseless UPA claims. See MTD at 21.

Next, Liberty Mutual argues that Value Imtoes not “set forth the elements” of its
negligent misrepresentation clairMTD at 21. Liberty Mutual catends that Value Inn appears
to be alleging a simple negligence claim, but, tiogless, does not allege simple negligence’s
elements._See MTD at 21. Moreover, Liberty Militcontends that th€ourt previously made

an Erie prediction under Erie Railroad Co. v. Tompkins, 304 U.S. @Bj1Bat “New Mexico

does not recognize a cause adtion for negligence or pre$sional negligence against an

insurance company.” MTD at 21-22 (quotingasshopper Natural Medicine, LLC v. Hartford
Cas. Ins. Co., 2016 WL 4009834, *29 (D.N.M. Jdly2016)(Browning, J)). Liberty Mutual
concludes that, because New Mexico does eocbgnize negligence claims against an insurer,
Value Inn’s negligence or negligent misreprgaéon claim does not state a claim upon which
relief can be granted. See MTD at 22.

Liberty Mutual concludes by asking the Cowrdeclare that Value Inn’s legal action and



request for appraisal are premature, dismiss Vadns Complaint in its entirety for failure to
state a claim upon which relief cée granted, and award Libefjutual its fees for defending

Value Inn’s baseless UPA and UIRfaims. See MTD at 22-23.

2. TheResponse.

In the Plaintiff's Response to Defendantdotion to Dismiss andPlaintiff's Plea in
Abatement, filed August 28, 2017 (Doc. 9)(“Respons¥dlue Inn contends #h it has agreed to
submit to an EUO and that the EUO is set for September 1, 2017. See Response | 5, at 2. Value
Inn continues that Liberty Mutual’'s EUO qeest letter is “exemely broad and unduly
burdensome and appears to be for the purposdteripting to dissuad@m from continuing
with his claim,” but, nonetheless, Value Inssarts that it has agreed “produce certain
documents and proceed with the EUO, codgpegain document production to the full extent
reasonably possible.” Response 1 5, at 2-3. Malualso contends that its appraisal demand is
valid under the policy provisions, but that LibeMutual has “refused to engage in appraisal
pending the EUO.” Response { 5, at 3.

Value Inn notes that the policy has a lirtidas provision barring legal action against
Liberty Mutual after two yearsrom the loss or damage dateSee Response {8, at 4.
Consequently, Value Inn contends, it had “no cabbut to file suit when it did. Response 8,
at 4. Value Inn asserts that many courts hafesed to uphold limitations provisions that are
tied to the date of occurrencedanot to the date on whichdhcause of action accrues. See
Response 19, at 4. Value Inn concludes thatlithgations clause in the subject policy should

be held void as against public policy.” Resse | 10, at 5 (citing Spicewood Summit Office

Condominiums Ass’n, Inc. v. American Fildbyd'’s Ins. Co., 287 S.V8d 461, 465 (Tex. App.

2009)).

Value Inn concludes that the “proper remedythas point is for tie Court to “abate the
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case pending the additional intigation requested by Defendant and the appraisal.” Response

9 11, at 5 (citing Vanguard v. Smith, 999 S.W.2d 448 (Tex. App. 1999)). Value Inn contends

that allowing the EUO and appraisal processgadceed will likely resolve many of the points
of dispute in this case. See Response | 12, ¥akie Inn asserts that dismissing the case would
“deprive Plaintiff to his right to Due Prose and expose Plaintiff to a potential limitations
argument” for its claims. Response | 13, at\E&lue Inn next argues that awarding Liberty
Mutual its attorneys’ fees isot appropriate._ See Response fat%H-6. Value Inn argues that,
given the “wide disparity” between their damagstimates, there is a good-faith basis that
Liberty Mutual violated the WIRA and the UPA. Response {466. Value Inn asserts that
discovery “into the training ral methods of the adjusterssggned to the claim and all
information in their possession will be needed ideorto garner evidence of these allegations.”
Response 1 15 at 6. Value Inn aésks that, if the Court dissses the suit, tlo so without

prejudice._See Response Y 16(c), at 6.

3. TheReply.
Liberty Mutual replies. _See Ohio Sedwyriinsurance Compangnd Liberty Mutual

Insurance Company’s Reply in Support of Meotito Dismiss and for Declaratory Judgment
(Doc. 6) and Response to Plaintiff's Plea fsbatement (Doc. 9), filed September 11, 2017
(Doc. 12)(“The Reply”). Libest Mutual argues that Valuenh, in the Response, effectively
concedes that its Complaint is premature, beealalue Inn does not address Liberty Mutual’s
prematurity arguments._ _See Reply at 3. Lipevutual further conteds that Value Inn’s
request for the Court to order Liberty Mutual conduct an appraisal is moot, because, after
Value Inn filed its Response, it submittedal EUO and provided requested documents, and
Liberty Mutual agreed to an appraisal. Se@lRat 4. “Furthermore, in the absence of any

appraisal award and any additional investigationvegieto appraisal, Plaintiff's claims remain
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premature and fail to stageclaim.” Reply at 4.

Next, Liberty Mutual revisitdts argument that the Cdushould dismiss Value Inn’s
breach claims for breach of contract, insgmad faith, and UPA and UIPA violations for
failing to state a claim._See Rg@t 5. Liberty Mutual adds thatalue Inn’s contract claims are
premature not only because it has not met the conditions precedent for taking this legal action,
but because its claims remain premature “pgrasal is now agreetb [but] has not been
completed.” Reply at 5. Liberty Mutual assethat Value Inn provies no authority for its
argument that Liberty Mutual’s refusal to engag@ppraisal pending tHeUO “is a violation of
policy conditions and Liberty Mutual’s duties after loss.” Reply at 6 (citing Response 1 5, at 2-3;
D.N.M.LR-Civ. 7.3(a)).

Liberty Mutual asserts that Value Inn’'s RA claim remains premature, because Value
Inn “only recently gave his BO and provided documentation fié Liberty Mutual has not yet
completed an appraisal. Re@y 7. Liberty Mutual alsoantends that Value Inn’s argument
that the disparity in their lossstimates establishes a good-fditisis to assert UIPA and UPA
violations lacks support ithe law. _See Reply & According to Libest Mutual, an insurer is
entitled to dispute an issue “if it is fairly debala or if it believes the claim is overvalued.”

Reply at 7 (citing United Nuclear Corp. Allendale Mut. Ins. Co., 1985-NMSC-090, 17, 709

P.2d 649, 654).

Liberty Mutual also asserts that Value Inn slo®t address the majority of its arguments
against its UIPA and UPA violation claimmsor the arguments against its negligent
misrepresentation claim, and, therefore,aaates the arguments. See Reply at 7- 9.

Next, Liberty Mutual requests that the Codeny Value Inn’s plea for abatement and

dismiss the case as premature and/or moot.R8ply at 10. Liberty Mutal argues that “filing a



lawsuit ahead of a limitations period to preseavelaim that has not accrued” is not sufficient

reason for the Court to determine that Value Insithat the pleading standard in Bell Atlantic v.

Twombly, 550 U.S. 544 (2007)(“Twombly”). Rb at 10. LibertyMutual asserts:
Allowing a party to file a suit inanticipation of a breach of contract that may
not even occur is a dangerouggadent that would praste the filing of any
premature lawsuit, regardless of whetloe not a cause ddction has accrued.
Filing premature lawsuits would weighgainst the interests of judicial
economy and is unfair and, therefpprejudicial to a defendant.
Reply at 10. Moreover, Liberty Mutual argugsreserving a timely limitations defense is not a
legal reason to decline to digs this case for failure to state a claim.” Reply at 11.

LAW REGARDING RULE 12(b)(1)

“Federal courts are courts of limited jurisithn; they are empowered to hear only those
cases authorized and defined in the Constitution which have been entrusted to them under a

jurisdictional granby Congress.”_Henry v. Office of Tift Supervision, 43 F.3d 507, 511 (10th

Cir. 1994)(citations omitted). A plaintiff generalbears the burden of a®nstrating the court’s

jurisdiction to hear his or her claims. Seeé&btCo. v. Citizens for a Ber Env’t, 523 U.S. 83,

104 (1998)(“[T]he party invoking federal jurisdiction bears the burdérestablishing its
existence.”). Rule 12(b)(1) allows a party to edise defense of the court’s “lack of jurisdiction
over the subject matter” by motion. Fed. R. CiviP(b)(1). The Tenth Circuit has held that
motions to dismiss for lack of subject-mattergdiction “generally take one of two forms: (1) a
facial attack on the sufficiency tiie complaint’s allegations as to subject-matter jurisdiction; or
(2) a challenge to thactual facts upon which sudgt matter jurisdictions based.” _Ruiz v.
McDonnell, 299 F .3d 1173, 1180 (10th Cir. 2002).

On a facial attack, a plaintiff is affordeshfeguards similar to those provided in

opposing a rule 12(b)(6) motion: the urb must consider the complaint’s

allegations to be true. See Ruiz v. McDonnell, 299 F.3d at 1180; Williamson v.
Tucker, 645 F.2d 404, 412 (5th Cir. 1981). t Bthen the attack is aimed at the




jurisdictional facts themselves, a distragurt may not presume the truthfulness
of those allegations. A court has widkscretion to allow affidavits, other
documents, and a limited evidentiary hegrito resolve disputed jurisdictional
facts under Rule 12(b)(1). In suchstances, a court’'s reference to evidence
outside the pleadings does not contieet motion to a Rule 56 motion.

Hill v. Vanderbilt Capital Advisors, LLCNo. CIV 10-0133, 2011 WL 6013025, at *8 (D.N.M.

Sept. 30, 2011)(Browning, J.)(quoting Alto Elddo Partners v. City of Santa Fe, 2009 WL

1312856, at *8-9). The United S¢atCourt of Appeals for the Fifth Circuit has stated:

[T]he trial court may proceed as it nevaduld under 12(b)(6) or Fed. R. Civ. P.
56. Because at issue inacfual 12(b)(1) motion is theial court’s jurisdiction --

its very power to hear the @s there is substantial autitgrthat the trial court is

free to weigh the evidence and satisfy itselfcathe existence of its power to hear
the case. In short, no presumptive truthéss attaches to plaintiff's allegations,
and the existence of disputed material facts will not preclude the trial court from
evaluating for itself the merits of jurisdictional claims.

Williamson v. Tucker, 645 F.2d 404, 412-13 (5th @i®81)(quoting_Mortensen v. First Fed.

Sav. & Loan Ass’n, 549 F.2d 884, 891 (3d Cir. 1977)).

When making a rule 12(b)(1) motion, arfyamay go beyond the allegations in the
complaint to challenge the facts upon whichgdiction depends, and may do so by relying on

affidavits or other evidence properly before the court. See New Mexicans for Bill Richardson v.

Gonzales, 64 F.3d 1495, 1499 (10th Cir. 1995); Holt v. United States, 46 F.3d 1000, 1003 (10th

Cir. 1995). In those instances,court’s reference to evidence outside the pleadings does not
necessarily convert the motido a rule 56 motion for summajudgment. _See Holt v. United

States, 46 F.3d at 1003 (citing Wheeler vrdinan, 825 F.2d 257, 259 n.5 (10th Cir. 1987)).

Where, however, the court determines that jictgzhal issues raised in a rule 12(b)(1) motion
are intertwined with the case’s merits, theutoshould resolve the motion under either rule
12(b)(6) of the Federal Rules @ivil Procedure or rule 56 othe Federal Rules of Civil

Procedure. _See Franklin Sav. Corp.United States, 180 F.3d 1124, 1129 (10th Cir. 1999);
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Tippett v. United States, 108 F.3d 1194, 1196 H1Gir. 1997). “When deciding whether

jurisdiction is intertwinedvith the merits of a particular diste, ‘the underlyingssue is whether
resolution of the jurisdictional question requires resolution of an aspect of the substantive

claim.” Davis ex rel. Davis v. Unitetates, 343 F.3d 1282, 1296 (10th Cir. 2003)(quoting

Sizova v. Nat'l Inst. of StandardsTech., 282 F.3d 1320, 1324 (10th Cir. 2002)).

LAW REGARDING RULE 12(b)(6)

Rule 12(b)(6) authorizes a court to dismissoanplaint for “failure to state a claim upon
which relief can be granted.” Fed. R. Civ. P.d)&). “The nature o& Rule 12(b)(6) motion
tests the sufficiency of the allegations withie flour corners of the complaint after taking those

allegations as true.”_Mobley v. McCormick) F.3d 337, 340 (10th Cir. 1994)(Brorby, J.). The

sufficiency of a complaint is question of law, and when considering a rule 12(b)(6) motion, a
court must accept as true all well-pled factualgateons in the complaint, view those allegations
in the light most favorable to the non-movingtgaand draw all reasonable inferences in the

plaintiffs favor. See_Tellabs, Inc. v. Mar Issues & Rightsltd.,, 551 U.S. 308, 322

(2007)(“[O]nly if a reasonable person could not draw an inference [of plausibility] from the

alleged facts would the defendant prevail on @gionao dismiss.”); _Smith v. United States, 561

F.3d 1090, 1098 (10th Cir. 2009)(Brisx; J.)(“[F]or purposes ofesolving a Rule 12(b)(6)
motion, we accept as true all Wwpled factual allegations ira complaint and view these

allegations in the light mostvarable to the plaintiff.”)(cithg Moore v. Guthrie, 438 F.3d 1036,

1039 (10th Cir. 2006)(McKay, J.)).
A complaint need not set forth detailed factual allegations, yet a “pleading that offers
labels and conclusionsr a formulaic recitation of the eshents of a cause of action” is

insufficient. Ashcroft v. Igbal, 556 U.S. at 6{@ting Bell Atl. Corp. v. Twombly, 550 U.S. at
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555). “Threadbare recitals of the elementaafause of action, supped by mere conclusory

statements, do not suffice.” Ashcroft v. Igha§6 U.S. at 678. “Factual allegations must be

enough to raise a right to relief above thecpative level, on thesaumption that all the

allegations in the complaint are true (evedatibtful in fact).” Bell Atl. Corp. v. Twombly, 550

U.S. at 555 (citation omitted).
To survive a motion to dismiss, a plaintiftemplaint must contain sufficient facts that,

if assumed to be true, state a claim to relief thatlausible on its face. See Bell Atl. Corp. v.

Twombly, 550 U.S. at 57Mink v. Knox, 613 F.3d 995, 1000 (10@ir. 2010). “A claim has
facial plausibility when the pleaded factualntent allows the court to draw the reasonable

inference that the defendant is liable for theaonduct alleged.” Ashcroft v. Igbal, 556 U.S. at

678 (citing Bell Atl. Corp. v. Twombly, 550 U.S. at 556). “Thus, the mere metaphysical

possibility that some plaintiff could prove somé séfacts in support othe pleaded claims is
insufficient; the complainant must give the cowgason to believe that this plaintiff has a

reasonable likelihood of musterifigctual support for these claithisRidge at Red Hawk, LLC

v. Schneider, 493 F.3d 1174, 1177 (10th Cir. 200&l)¢K J.)(emphasis omitted). The United
States Court of Appeals for the Tenth Circuit has stated:

“[P]lausibility” in this context must refeto the scope of the allegations in a
complaint: if they are so general titaey encompass a wide swath of conduct,
much of it innocent, then the plaintiffeave not nudged their claims across the
line from conceivable to plausible.” €hallegations must be enough that, if
assumed to be true, the plaintiff plaugilhot just speculat®ly) has a claim for
relief.

Robbins v. Oklahoma, 519 F.3d 1242, 1247 W{1@ir. 2008)(McConng J.)(citations

omitted)(quoting Bell Atl. Corp. v. Twombly, 550 U.S. at 570).

Although affirmative defenses must generddy pled in the defendant’s answer, not

argued on a motion to dismiss, see Fed. R. Civ. P. 8(c), theexaptions. First, a defendant

-12 -



can argue an affirmative defense on a motionsmais where the defendant asserts an immunity
defense -- the courts handle these cases differdratty other motions to dismiss. See Glover v.
Gartman, 899 F. Supp. 2d 1115, 1137-39, 1141 (D.Ne0A2)(Browning, J.)(citing Pearson v.

Callahan, 555 U.S. 223 (2009)); Robbins vigbkma, 519 F.3d at 124Becond, the defendant

can raise the defense on a motion to dismiss evther facts establishing the affirmative defense

are apparent on the face of the complaibee Miller v. Shell Oil Co., 345 F.2d 891, 893 (10th

Cir. 1965)(Hill, J.)(*Under Rule 12(b), a defendanay raise an affirmative defense by a motion
to dismiss for the failure to state a claim. If the defense appears plainly on the face of the
complaint itself, the motion may ltbsposed of under this rule.”). The defense of limitations is
the affirmative defense that the complaint’'s unaorerted facts is most likely to establish. See

5 Charles Alan Wright et alEederal Practice & Procedure:MTi§ 1277, at 643 (3d ed. 2004).

If the complaint sets forth dates that appear, enfitst instance, to falbbutside of the statutory
limitations period, then the defendant may move for dismissal under rule 12(b)(6). See Rohner

v. Union P. R. Co., 225 F.2d 272, 273-75 (10th Ca55)(Wallace, J.); _Gossard v. Gossard, 149

F.2d 111, 113 (10th Cir. 1945)(Phillips, J.):ndkew v. Schlumberger Tech. Co., 808 F. Supp.

2d 1288, 1292 (D.N.M. 2011)(Browning, J.).

The plaintiff may counter this motion witAn assertion that a different statute of
limitations or an equitable tolling doctrine appltesbring the suit withirihe statute. The Tenth
Circuit has not clarified whether this assamtimust be pled with supporting facts in the

complaint or may be merely argued in respaotuséhe motion. _Cf, Kincheloe v. Farmer, 214

F.2d 604 (7th Cir. 1954)(Major, J.)(holding that, omcplaintiff has pled facts in the complaint
indicating that the atute of limitations is a complete or paktar to an action, the plaintiff must

plead facts establishing an exception to the a#firme defense). It appears that, from case law
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in several Courts of Appeals,éetlplaintiff may avoid this probleraltogether -- at least at the
motion-to-dismiss stage -- by refraining fromeatling specific or identifiable dates. See

Goodman v. Praxair, Inc., 4943d 458, 465-66 (4th Cir. 2007)(Mmeeyer, J.); _Hollander v.

Brown, 457 F.3d 688, 691 n.1 (7€ir. 2006)(Ripple, J.). Although the Tenth Circuit has not

squarely addressed this practice, the Court has permitted this practice. See Anderson Living

Trust v. WPX Energy Prod., LLC, 27 F. Supp. 3d 1188 (D.N.M. 2014)(Browning, J.).

LAW REGARDING DIVERSITY JURISDICTION AND ERIE

Under Erie Railroad Co. v. Tamkins, 304 U.S. 64 (1983)(“Erie"n federal district court

sitting in diversity applies “state law witheéhobjective of obtaining theesult that would be

reached in state court.” Butt v. Bank Am., N.A., 477 F.3d 1171, 1179 (10th Cir. 2007).

Accord Mem. Hosp. v. Healtlare Realty Trust Inc., 5093¢ 1225, 1229 (10th Cir. 2007). The

Court has held that if a district court exsmg diversity jurisditon cannot find a Supreme
Court of New Mexico “opinion thggoverns] a particular area of stdustive law . . . [the district
court] must . . . predict howhe Supreme Court of New Mexiomould [rule].” Guidance

Endodontics, LLC v. Dentsply Int)l Inc., 708 F.Supp. 2d 1209, 1224-25 (D.N.M.

2010)(Browning, J.). “Just as a court engaging in statutory intetipretaust always begin
with the statute’s text, a courtrfaulating an Erie prediction shouloiok first to tre words of the

state supreme court.” Pefla v. e@et, 110 F.Supp. 3d 1103, 1132 (D.N.M.

2015)(Browning, J.§. If the Court finds only an opion from the Court of Appeals of New

’In performing its Erie-mandated duty to predict what a state supreme court would do if
faced with a case, seComm’r v. Estate of Bosch, 387 U.S. 456 (1987), a federal court may
sometimes contradict the state supreme court’'s own precedent if the federal court concludes that
the state supreme court would, given the opportunity, overrule iterdaolding, see Anderson
Living Trust v. WPX Energy Prod., LLC, 27 Bupp. 3d at 1247 n.30. Courts should,
obviously, be reticent to formulate an Erie peidn that conflicts with state-court precedent;
even if the prediction turns out to be correstich predictions produce disparate results between
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Mexico, while “certainly [the Court] may and witlbnsider the Court oAppeal[s’] decision in
making its determination, the Court is not bound l&y@ourt of Appeal[s’] decision in the same

way that it would be bound by a Supreme Calatision.” _Mosley v. Titus, 762 F. Supp. 2d

1298, 1332 (D.N.M. 2010)(Browning, J.)(noting that,esd the only opimn on point is “from
the Court of Appeals, [] the Court’s task, as a fabldistrict court sitting in this district, is to
predict what the Supreme Court of New Mexiaould do if the case were presented to

it")(citing Wade v. EMCASCO Ins. Co., 483.3d 657, 666 (10th Cir. 2007)(explaining that,

“[w]here no controlling state desion exists, the federal court must attempt to predict what the
state’s highest court would dodnhd that, “[ijn doing so, it may seek guidance from decisions

rendered by lower couris the relevant state”)). The Court may alseely on Tenth Circuit

cases filed in state and federal courts, as tthetalte supreme court pestent usually binds state

trial courts. The factors to wdh a federal court should look foee making an Erie prediction

that a state supreme court will overrule ptsor precedent vary depending upon the case, but
some consistent ones include: (i) the age ef dtate supreme court decision from which the
federal court is considering depag -- the younger the state case is, the less likely it is that
departure is warranted; (ii) the aomt of doctrinal reliance th#ihe state courts -- especially the
state supreme court -- have placed on the state decision from which the federal court is
considering departing; (iii) appent shifts away from the dome that the state decision
articulates, especially if theade supreme court has explicitly leal an older case’s holding into
qguestion; (iv) changes in the composition oé thtate supreme court, especially if mostly
dissenting justices from the earlistate decision remain on theurt; and (v) the decision’s
patent illogic or its iapplicability tomodern times. See Pefia v. Greffet, 110 F. Supp. 3d at 1132
n.17. In short, a state supreme court case that a federal court Erie predicts will be overruled is
likely to be very old, neglected by subsequentestaiurt cases -- perhaps because it is in a dusty
corner of the common law which does not get mattention or have much application -- and
clearly wrong.

*The Supreme Court of the United States of America has addressed what the federal
courts may use when there is not a deaigin point from the state’s highest court:

The highest state court is thieal authority on site law, but it isstill the duty of
the federal courts, where the state layies the rule of decision, to ascertain
and apply that law even though it has heen expounded by the highest court of
the State. An intermediate state caartleclaring and apping the state law is
acting as an organ of thétate and its determinatiom the absence of more
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decisions interpreting New Mexico lawSee _Anderson Living Trasv. WPX Energy Prod.,

LLC, 27 F. Supp. 3d at 1243 & n.30Ultimately, “the Court’s task is to predict what the state

convincing evidence of what the stdéav is, should be followed by a federal
court in deciding a state question. \Wave declared that principle West v.
American Telephone and Telegraph Co., 311 U.S. 223 (1940), decided this day.
It is true that in that case an intexdiate appellate court of the State had
determined the immediate question as betwbkersame parties in a prior suit, and
the highest state court haduged to review the lowerourt’s decision, but we set
forth the broader principle as applicablethhe decision of an intermediate court,
in the absence of a decision by the higluestrt, whether the question is one of
statute or common law.

... We have held that the decisiortltd Supreme Court upon the construction of
a state statute should be followed the absence of an expression of a
countervailing view by the State’s highesturt, and we think that the decisions
of the Court of Chancery [the New Jersegltcourt] are entitledo like respect as
announcing the law of the State.

The question has practical aspeabé great importance in the proper
administration of justice in the federal ctaur It is inadmisdile that there should

be one rule of state law for litigants the state courts and another rule for
litigants who bring the same questionfdye the federal courts owing to the
circumstance of diversity of citizenshipn the absence ofhg contrary showing,

the rule [set forth by two New Jersey trtaurts, but no appellate courts] appears
to be the one which would be applieditigation in the state court, and whether
believed to be sound or unsound, it should have been followed by the Circuit
Court of Appeals.

Fid. Union Trust Co. v. Field, 311 U.S. 169, 180-(1940)(footnotes and citations omitted).
The Supreme Court has softened this positicr tive years; federaburts are no longer bound
by state trial or intermediate court opinions, tsltould attribute [them] some weight . . . where
the highest court of the Statas not spoken on the point.” @m’r v. Estate of Bosch, 387 U.S.
at 465 (citing_King v. Order of United CommeicTravelers, 333 U.S. 153, 159 (1948)). See
17A James Wm. Moore et al, M@s Federal Practice 8124.20 (3d ed.
1999)(“Moore’s”)(“Decisions of intermediatestate appellate courts usually must be
followed . . . [and] federal courts should vgi some weight to state trial courts
decisions.”)(emphasis and title case omitted).

“In determining the proper weight to acdolenth Circuit precedent interpreting New
Mexico law, the Court must balance the ndéeduniformity between federal court and state
court interpretations of stateWawith the need for uniformity among federal judges. If the Court
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adheres too rigidly to Tenth Cirit case law, ignoring changes undergone by a state’s law in the
ensuing years, then parties litigating state-ldaims will be subjeicto a different body of
substantive law, depending on whether they litigatstate court or federal court. This result
frustrates the purpose of Erievhich held that federal cots must appyl state court
interpretations of state law, rather than theimpw part so that paes achieve a consistent
result regardless of the forunthis consideration pulls theo@rt toward according Tenth Circuit
precedent less weight, and according state caecisibns issued in the ensuing years more
weight. On the other hand, when the state launidear, it is desirable for there to at least be
uniformity among federal judges as to its propgerpretation. Otherwise, different federal
judges within the same circuit er even the same district, asstiict courts’ decisions are not
binding, even upon themselves -- would be free to adiffering interpretationsf a state’s law.
This consideration pullthe Court towards a stronger respectvertical stare dasis, because a
Tenth Circuit decision on point -- regardless \heetit accurately reflects state law -- at least
provides consistency at the federal level, so lasdederal district judges are required to follow
it.

The Court must decide how to weigh Tre@ircuit case law against more-recent state
court decisions, choosing a point on the spectoetween the two extremes: rigidly adhering to
Tenth Circuit precedent unless there is intervermage law directly omoint from the state’s
highest court, on one end; and independentlgrpmeting the state law, regarding the Tenth
Circuit precedent as no more than persuasive atython the other. In striking this balance, the
Court notes that it is generally more concerakdut systemic inconsistency between the federal
courts and the state courts thiams about inconsistency amorigderal judges. Judges, even
those within a jurisdiction withostensibly identical governing law, sometimes interpret and
apply the law differently from one another; tiigonsistency is part and parcel of a common-
law judicial system. More importantly, litiges seeking to use forum selection to gain a
substantive legal advantage cannot easily maai@usuch inconsistency: cases are assigned
randomly to district judges in this and manyldeal districts; and, regdless, litigants cannot
know for certain how a given judgell interpret the state law, evahthey could determine the
identity of the judge pre-filing or pre-removahll litigants know in advance is that whomever
federal district judge they aresigned will look to the entitg of the states common law in
making his or her determination -- the sameaastate judge would. Systemic inconsistency
between the federal courts and stedurts, on the othéand, not only threatsrthe principles of
federalism, but litigants may m® easily manipulate the inconsistency. When the Tenth Circuit
issues an opinion interpreting state law, and the state courts subsequently shift away from that
interpretation, litigants -- if the district coud#rictly adhere to the Teh Circuit opinion -- have
a definite substantive advan&gn choosing the federal foruover the state forum, or vice
versa.

The Court further notes that district countgly be in a better position than the Tenth
Circuit to be responsive to changes in state |@enth Circuit decisionmterpreting a particular
state’s law on a specific issue are further apartime than the collective district courts’
decisions are. More importantly, the Tenth Gircloes not typically address such issues with
the frequency that the state’s courts themeseldo. As such, Tenth Circuit precedent can lag
behind state law developments -- developmentsthigadistrict courts may be nimble enough to
perceive and adopt. Additionally, much of thexdie of having a consisté¢ Tenth Circuit-wide
interpretation of a particular state’s law is wasted. Other than Oklahoma, every state
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encompassed by the Tenth Circuit contains omig federal judicial district, and there is
relatively little need for fedelgudges in Wyoming and Kansas to have a uniform body of New
Mexico law to which to look. Last, the Court notesspectfully, that district courts may be in a
better position than the Tenth Qiitto develop expertise on the state law of the state in which
they sit. Every federal judicial district in the nation, except the Digifit?Wyoming, covers at
most one state. It is perhaps a more workaldegddor each district coutd keep track of legal
developments in the state law of its own state(s) than it is for the Tenth Circuit to monitor
separate legal developments ighdistates. The Tenth Circuitagsto follow this rationale in
applying a clearly erroneous starmdlaf review to district judgelecisions of state law with no
controlling state Supreme Court precedebee Weiss v. United Set, 787 F.2d 518, 525 (10th

Cir. 1986); See Rawson v. Sears, Roebuck, & Co., 822 F.2d 908, 923 (10th Cir. 1987)(McKay,
J., dissenting)(collecting casesJince the mid-1980s, howevére Tenth Circuit has abandoned
that rationale and applied a devo standard of review to digttijudge decisions applying state
law with no governing state Supreme Court posnt. _See Rawson ved&s, Roebuck, & Co.,

822 F.2d at 908._See also id. at 923 (McKay,dksenting)(noting that the majority had
abandoned the “sanctified” clearly-erroneous standard or, theatm local-judge rule” in its
analysis). The Court regrets the Tenth Cirsui€treat from the clearly erroneous standard.

Having outlined the relevant cadsrations, the Cotithinks the proper stance on vertical
stare decisis in the context of federal court imetgtions of state law ias follows: the Tenth
Circuit's cases are binding as to their predis&ding -- what the state law was on the day the
opinion was published -- but lack the positiveqedential force that its cases interpreting a
federal statute or the Constitution of the Unitthtes of America possess. A district court
considering a state law issudeafthe publicatio of a Tenth Circuit apion on point may not
come to a contrary conclusion based only on statet cases available to and considered by the
Tenth Circuit, but it may come to such a dos®n based on intervenirsgate court cases.

When interpreting state law, the Tenth @Qitadoes not and cannot issue a case holding
thatx is the law in New Mexico; it holds that the proper interpretation of New Mexico law, at the
time the opinion is released,xs Its holdings are descriptive, natescriptive -- interpretive, not
normative. Because federal judicial opinionsklandependent substantive force on state law
issues, but possess such force regarding fedevak$aies, the Court thinks the following is not
an unfair summary of the judiciahterpretive process: (i) when interpreting federal law, the
federal appellate courts consider the existindybof law, and then issue a holding that both
reflects and influences the bodylatv; that holding subsequentbecomes a part of the body of
law; but (ii) when interpreting ate law, the federal appellatewts consider the existing body of
law, and then issue a holding that only reBethe body of law; that holding does not
subsequently become a part of the body of |dWwe federal districtaurts are bound to conclude
that the Tenth Circuit’s reflecn of the then-existing body oflawas accurate. The question is
whether they should build a dacg atop the case and use thées®nce of the Tenth Circuit’s
case to avoid any responsibility to independently consider the whole body of state law that exists
when the time comes that diversity litigantsseathe issue in their courtrooms. Giving such
effect to the Tenth Circuit's interpretations of state law is at tension with Erie, giving
independent substantive effectfederal judicial decisions 4:e., applying federal law -- in a
case brought in diversity.

The purpose of Erie is well-known and simpand the Court should not complicate it
beyond recognition: it is that the same sufiste law governs litigants’ cases regardless
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whether they are brought in a federal or staterfo For simplicity’s ske, most courts have
settled on the formulation thath# federal court must attempt to predict how the states’ highest
court would rule if confrontedith the issue.”_Moa@’s § 124.22[3] (citing Comm’r v. Estate of
Bosch, 387 U.S. at 465 (“[A]n intermediatppellate state court [decision] is a datum for
ascertaining state law which is not to be disrégdrby a federal court usig it is convinced by
other persuasive data that the highest couthefstate would decide otherwise.”)(citation and
internal quotation marks omittedY.his may not be the most precise formulation if the goal is to
ensure identical outcomes in state and fedavalt -- the Honorable Milton I. Shadur, United
States District Judge, looks tatd procedural rules to determimewhich state appellate circuit
the suit would have been filed watenot in federal court, and ¢in applies the state law as that
circuit court interprets it,ee Abbott Laboratories v. Graniftate Ins. Co., 573 F. Supp. 193,
196-200 (N.D. Ill. 1983)(noting #t the approach of prediog the state supreme court’s
holdings will often lead tditigants obtaining a different result in federal court than they would in
state court, where only the law of the circuitnhich they filed -- and a&ainly not nonexistent,
speculative state supreme court law -- governs) -ithsita workable solution that has achieved
consensus.__See Allstate Ins. Co. v. Mesatdc., 285 F.3d 630, 637th Cir. 2002)(“[W]e
adhere today to the general rule, articuleded applied throughout the United States, that, in
determining the content of state law, the federal courts must assume the perspective of the
highest court in that state and attempt to @atethe governing substantive law on the point in
guestion.”). This formulation, bliout of ease-of-use, does noliege courts of their Supreme
Court-mandated obligation to consider state apigeHiad trial court decisions. To the contrary,
even non-judicial writings by inflential authors, statements bgtst supreme court justices, the
closeness of the vote on a prior case addrgsthe issue, and personnel changes on the
court -- considerations that would never infoanfiederal court’s analyssf federal law -- may
validly come into play. The question is whathiee district courts must abdicate, across-the-
board, the “would decide” aspect of the Erie analys their parent appellate courts when the
Court of Appeals has declared iaterpretation of state law.

The Erie doctrine results in federal casest timterpret state lawvithering with time.
While cases interpreting federal law bew more powerful over time -- forming the
groundwork for doctrines, growing upward from one application (Cesgrey create a national
bank) to many (Congress may set quotas on wheat-growing for personal consumption),
expanding outward from the general (states muattgeriminal jury trials) to the specific (the
jury need not be twelve peopleor must it be unanimous) -- fadécases interpreting state law
often become stale. New state court cases -- @hen not directly rebuking the federal court’s
statement of law -- alter the common-law legaldiscape with their dicta, their insinuations, and
their tone. The Supreme Court, which pickscases sparingly and for maximum effect, almost
never grants certiorari togelve issues of state law.

The Court’s views on Erie, of course, mean littlthe Tenth Circuit does not agree. In
Wankier v. Crown Equipment Corghe Tenth Circuit said that,

[wlhere no controlling state decision exjstee federal court must attempt to
predict what the state’s highest couduid do. In performing this ventriloquial
function, however, the federal coud bound by ordinary principles ctare
decisis. Thus, when a panel of this Couras rendered aedision interpreting
state law, that interpretati is binding on district courts this circuit, and on
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subsequent panels of thSourt, unless an intervieny decision of the state’s
highest court has selved the issue.

Wankier v. Crown Equip. Corp., 353 F.3d 862, 866tl Cir. 2003)(McConnell, J.). From this
passage, it seems clear the Tenth Circuit permitstaaticourt to deviatérom its view of state
law only on the basis of a subsequease “of the state’s highest court.” The American Heritage
Dictionary of the English Language 1402 (Willidvtorris ed., New College ed. 1976)(defining
“unless” as “[e]xcept on theondition that; except under theraimstances that”). A more
aggressive reading of the passageamely the requirement thtte intervening case “resolv|e]
the issue” -- might additionally compel the detenation that any intervening case law must
definitively and directly contradict the Tenthr@iit interpretation in order to be considered
“intervening.”

It is difficult to know whethe Judge McConnell’s limitationf “intervening decision” to
cases from the highest state court was an oversigimtentional. Mosbf the Tenth Circuit’s
previous formulations of this rule have fided intervening decisions inclusively as all
subsequent decisions of “thatate’s courts,” a term which seems to include trial and
intermediate appellate courts. Even KachKoch Industries, Inc., 203 F.3d 1202, 1231 (10th
Cir. 2000), the primary authority upon which Waatkv. Crown Equipment @p. relies, uses the
more inclusive definition. In fact, Wankiar. Crown Equipment Corp. quotes its relevant
passage:

In the absence of intervening Utah authority indicating that a plaintiff is not
required to prove a safer, feasiblécabative design, we are bound to follow the
rule of Allen [v. Minnstar, Inc., 8 F.3d 1470 (10th Cir. 1993), a Tenth Circuit case
interpreting an issue of Utah law], as was the district court. “Following the
doctrine of stare decisis, one paneltbis court must follow a prior panel’s
interpretation of state law, absent a supaing declaration tthe contrary by that
state’s courts or an intervening changehe state’s law.”Koch v. Koch Indus.,
Inc., 203 F.3d at 1231.

Wankier v. Crown Equip. Corp., 353 F.3d at 867.

Whether the decision to limit the interveningtaarity a district ourt can consider was
intentional or not, the Tenth Cird¢lthas picked it up and run with iin Kokins v. Teleflex, Inc.,
the Tenth Circuit, quoting Wankier v. Crown Eguient Corp., refused to consider an opinion
from the Court of Appeals of Colorado holding directly the opposite of an earlier Tenth Circuit
interpretation of Colorado law. See KokimsTeleflex, Inc., 621 F.3d 1290, 1297 (10th Cir.
2010)(Holmes, J.)(“[T]he Colodo Court of Appeals deciddglosera[, Inc. v. Forma Scientific,

Inc., 941 P.2d 284 (Colo. Ct. App. 1998)], so it is @aot ‘intervening desion of the state’s
highest court.””)(emphasis in origial)(quoting_Wankier v. Crow Equip. Corp., 353 F.3d at
866).

The Tenth Circuit has set forth a stringenstrietion on its districtcourts’ ability to
independently administer the Erie doctrine. More importantly, the Tenth Circuit’'s view may be
at tension with the above-quoted Supreme Cpretedent, as well as its own prior case law.
Moore’s lists the Tenth Circuit dsaving been, at one time, a “cuhat] hold[s] that a prior
federal appellate decision [inpeeting state law] is persuasi” Moore’s § 124.22[4] (citing
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supreme court would do.” _Wade v. EMCAS@&. Co., 483 F.3d at 666. Accord Mosley v.

Titus, 762 F. Supp. 2d at 1332 (citation omitted); Rimbert v. Eli Lilly & Co., 577 F. Supp. 2d

1174, 1188-89 (D.N.M. 2008)(Browning, J.)(quotidpde v. EMCASCO Ins. Co., 483 F.3d at

665-66).

LAW REGARDING MOOTNESS

“Article Ill, Section 2 of the United States Constitution limits the federal courts’

jurisdiction to actual c&s and controversies.” SalazarCity of Albuquerque, 776 F.Supp.2d

1217, 1227 (D.N.M.2011)(Browning, J.). “Federaluds are without authority to decide
guestions that cannot affettte rights of litigantsn the case before them.” Ford v. Sully, 773

F.Supp. 1457, 1464 (D.Kan.1991)(citing North Camhn Rice, 404 U.S. 244, 246 (1971)). See

Johansen v. City of Bartlesville, 86228 1423, 1426 (10th Cir.1988phkhson v. Riveland, 855

F.2d 1477, 1480 (10th Cir.1988)). “To qualify asase fit for federal-court adjudication, an
actual controversy must be extant at all stageswéw, not merely at the time the complaint is

filed.” Arizonans for Offical English v. Arizona, 520 U.$13, 67 (1997). _See Rio Grande

Silvery Minnow v. Bureau oReclamation, 601 F.3d 1096, 1121 (1 Qir.2010). Accordingly, if

a case is moot, or becomes moot during any statfeafase, the court does not have jurisdiction
to hear the case. A case becomes moot “whenstgues presented are no longer ‘live’ or the

parties lack a legally cognizable interest ie thutcome.” _Cty. of L.Av. Davis, 440 U.S. 625,

631 (1979)(citing Powell v. McGmack, 395 U.S. 486, 496 (1969)).

A court should not be quick to dismiss a cldonlack of jurisdiction. “Before deciding

that there is no jurisdiion, the district court must look atetway the complaint is drawn to see

State Farm Mut. Auto. Ins. Co. v. Travelénslem. Co., 433 F.2d 311, 312 (10th Cir. 1970)).
Still, the Court is bound tabide by the Tenth Circuitisterpretatiorof Erie.
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if it is drawn so as to claim a right to recover under the Constitution and the laws of the United
States.” Bell v. Hood, 327 U.S. 678, 682 (1946). Jurisdiction is not dependent on whether the
plaintiff will succeed in his cause of action; gdiction is determined before the details of the
cause of action, both in law and fact, avesidered._See Bell v. Hood, 327 U.S. at 682.

LAW REGARDING SUMMARY JUDGMENT

Rule 56(a) of the Federal Rules of Civil Redare states: “The court shall grant summary
judgment if the movant shows that there is nouyee dispute as to anyaterial fact and the
movant is entitled to judgment as a matter of’lafsed. R. Civ. P. 56(a). “The movant bears the
initial burden of ‘show[ing] tht there is an absence ofigance to support the nonmoving

party’s case.” _Herrera v. Santa Fe Pub. Sch., 956 F. Supp. 2d 1191, 1221 (D.N.M. 2013)

(Browning, J.)(quoting Bacchus Indus., Inc. v. Aryndus., Inc., 939 F.2d at 891). See Celotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). “If tmeving party will bear the burden of

persuasion at trial, that party must supportritsion with credible evidence -- using any of the
materials specified in Rule 56(c) -- that would entitk® a directed verdict if not controverted at

trial.” Celotex Corp. v. Catrett, 477 U.S.381 (Brennan, J., dissenting)(emphasis in origimal).

The party opposing a motion for summary jodmt must “set forth specific facts
showing that there is a genuine issue for trialoathose dispositive matters for which it carries

the burden of proof.”_ApplieGenetics Int'l, Inc. v. First Afliated Sec., Inc., 912 F.2d 1238,

1241 (10th Cir. 1990). _ See Vitkus v. Beatrice Co., 11 F.3d 1535, 1539 (10th Cir. 1993)

(“However, the nonmoving party may not rest onpisadings but must sérth specific facts

°Although the Honorable William J. Brennan, Jssociate Justice of the Supreme Court
of the United States, dissented_in Celotex Coratrett, this sentence veidely understood to
be an accurate statement of the. See 10A Charles Allen Vgt & Arthur R. Miller, Federal
Practice and Procedure § 2727430 (3d ed. 1998)(“Although th€ourt issued a five-to-four
decision, the majority and dissent both agragdo how the summary-judgment burden of proof
operates; they disagreed astiw the standard was appliedthe facts of the case.”).
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showing that there is a genuine issue for trialoathose dispositive matters for which it carries
the burden of proof.”). Rule 56(c)(1) provides: frarty asserting that a fact. . . is genuinely
disputed must supportehassertion by . . . citing to particulparts of material in the record,
including depositions, documentslectronically stored informatn, affidavits or declarations,
stipulations (including those rda for purposes of the motion only), admissions, interrogatory
answers, or other materials.” Fed. R. Civb6(c)(1). It is not enough for the party opposing a
properly supported motion for sunany judgment to “rest on memdlegations or denials of his

pleadings.” _Anderson v. Liberty Lobby, Inc., 4WUIS. at 256. _See Abercrombie v. City of

Catoosa, 896 F.2d 1228, 1231 (10th Cir. 199M}eson v. United States, 622 F.2d 516, 519

(10th Cir. 1980)(“However, once a properly poped summary judgment motion is made, the
opposing party may not rest on thikegations contained in hismoplaint, but must respond with
specific facts showing the existence of a genuine factual issue to be tried.”)(citation omitted).
Nor can a party “avoid summary judgment bypeating conclusory opinions, allegations

unsupported by specific facts, oresplation.” Colony Nat'l Ins. Co. v. Omer, 2008 U.S. Dist.

LEXIS 45838, at *1 (D. Kan. 2008)@®inson, J.)(citing Argo v. Blue Cross & Blue Shield of

Kan., Inc., 452 F.3d 1193, 1199 (10th Cir. 2006); Fed. R. Civ. P. 56(€)).

To deny a motion for summarydggment, genuine factual issuasist exist that “can be
resolved only by a finder of fact because they measonably be resolved in favor of either

party.” Anderson v. Liberty Lobby, Inc., 477 U&. 250. A mere “satilla” of evidence will

not avoid summary judgment. Vitkus ve&rice Co., 11 F.3d at 39 (citing Anderson V.

Liberty Lobby, Inc., 477 U.S. at 248). Rather, there must be sufficient evidence on which the

fact finder could reasonably find for the nonmayparty. _See Anderson v. Liberty Lobby, Inc.,

477 U.S. at 251 (quoting Schuylkill & Dauphimprovement Co. v. Munson, 81 U.S. 442, 448
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(1871)); Vitkus v. Beatrice Co., 113¢ at 1539. “[T]here is no ewdce for trialunless there is

sufficient evidence favoring the noowing party for a jury to return a verdict for that party. If
the evidence is merely colorable . . . or issighificantly probative, . . . summary judgment may

be granted.”_Anderson v. Liberty Lobby, Ind77 U.S. at 249 (citations omitted).

When reviewing a motion fsummary judgment, the cowhould keep in mind certain
principles. First, the court’s role is not to igle the evidence, but to assess the threshold issue

whether a genuine issue exists as to mateaetsfrequiring a trial. See_Anderson v. Liberty

Lobby, Inc., 477 U.S. at 249. Second, the ultimaeddrd of proof is relevant for purposes of
ruling on a summary judgment,duthat, when ruling on a sunamy judgment motion, the court
must “bear in mind the actual quantum and quadt proof necessary to support liability.”

Anderson v. Liberty Lobby, Inc.,7 U.S. at 254. Third, theoart must resolve all reasonable

inferences and doubts in the nonmoving party’s faand construe all evéhce in the light most

favorable to the nonmoving party. Seenrit v. Cromartie, 526 U.S. 541, 550-55 (1999);

Anderson v. Liberty Lobby, Inc., 477 U.S. at 255 (“The evidence of the non-movant is to be

believed, and all justifiable infenees are to be drawn in his/éa.”). Fourth, the court cannot

decide credibility issues. See Andmrsy. Liberty Lobby, Inc., 477 U.S. at 255.

There are, however, limited circumstan@esvhich the court may disregard a party’s
version of the facts. This doctrine developed mobustly in thequalified immunityarena. In

Scott v. Harris, 550 U.S. 372 (2007), the Supmre@ourt of the United States of America

concluded that summary judgment was appat@ where video evidence “quite clearly
contradicted” the plaintiff's version of thedts. 550 U.S. at 378-81. The Supreme Court
explained:

At the summary judgment stage, facts msstviewed in the light most favorable
to the nonmoving party only if there is a fgene” dispute as to those facts. Fed.
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Rule Civ. Proc. 56(c). As we hawmphasized, “[w]hen the moving party has
carried its burden under Rule 56(c), dfgponent must do more than simply show
that there is some metaphyaicoubt as to the materifdcts . . . . Where the
record taken as a whole could not lemdational trier of fact to find for the
nonmoving party, there is no ‘genuinesue for trial.” _Matsushita Elec.
Industrial Co. v. Zenith Radio Corp475 U.S. [at] 586-587 . . . (footnote
omitted). “[T]he mere existence sbme alleged factual dispute between the
parties will not defeat an otheneisproperly supported motion for summary
judgment; the requirememn$ that there be ngenuine issue ofmaterial fact.”
Anderson v. Liberty Lobby, Inc., 477 U.@at] 247-248 . . . . When opposing
parties tell two different stories, one which is blatantlycontradicted by the
record, so that no reasonable jury cobddieve it, a court should not adopt that
version of the facts for purposesrafing on a motion for summary judgment.

Scott v. Harris, 550 U.S. at 380 (emphases inimalyy Applying these standards to a factual
dispute over whether the plaifftrespondent “was driving in sudashion as to endanger human
life,” the Supreme Court held th#he plaintiff-respondent’s “version of events is so utterly
discredited by the record that no reasonable goyld have believed him.” 550 U.S. at 380.
Thus, the Supreme Court concluded, “[tjhe Gafr Appeals should not have relied on such
visible fiction; it should haveriewed the facts in the light dieted by [a] videotape,” which
showed the plaintiff-respondedriving extremely dangeusly. 550 U.S. at 381.

The United States Court of Appeals for thenth Circuit applied this doctrine in

Thomson v. Salt Lake County, 584 F.3d 180dth Cir. 2009), and explained:

[Blecause at summary judgment veee beyond the pleading phase of the
litigation, a plaintiff's vergon of the facts must findupport in the record: more
specifically, “[a]s with any motion fosummary judgment, when opposing parties
tell two different stories, one of which datantly contradicted by the record, so
that no reasonable jury caubelieve it, a court shouldot adopt that version of
the facts.” _York v. @y of Las Cruces, 523 F.3d 1205, 1210 (10th Cir.
2008)(quoting Scott, 550 U.S. at 380); see &state of Larsen ex rel. Sturdivan
v. Murr, 511 F.3d 1255, 1258 (10th Cir. 2008).

Thomson v. Salt Lake Cty., 584 F.3d at 1312 (braaetisted). “The Tenth Circuit, in Rhoads
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v. Miller, [352 F. App’x 289 (10ttCir. 2009)(Tymkovich, J.)(unpublishe¥)explained that the
blatant contradictions of the record musé supported by more than other witnesses’

testimony[.]” Lymon v. Aramark Corp., 728 Supp. 2d 1222, 1249 (D.N.M. 2010)(Browning,

J.)(citation omitted), aff'd, 499 F. App’'x 771 (2012).

In evaluating a motion for summarydgment based on qualified immunity, we
take the facts “in the light nsb favorable to the partysserting the injury.”_Scott

v. Harris, 550 U.S. 372, 377 (2007). “hi$ usually means adopting . . . the
plaintiff's version of thefacts,” id. at 378, unless thatersion “is so utterly
discredited by the record that no reasoeghty could have believed him,” id.

at 380. In_Scott, the plaintiff's tesony was discredited by a videotape that
completely contradicted higersion of the events. 550 U.S. at 379. Here, there is
no videotape or similar evidence in the mecto blatantly comadict Mr. Rhoads’
testimony. There is only leér witnesses’ testimony tappose his version of the
facts, and our judicial system leaves credibility determinations to the jury. And
given the undisputed fact of inyr Mr. Rhoads’ alcoholism and memory
problems go to the weight of his testimony, not its admissibility . . . . Mr. Rhoads
alleges that his injuries resulted fraanbeating rendered ithiout resistance or
provocation. If believed by the jury, thevents he describes are sufficient to
support a claim of violation of clearkgstablished law under Graham v. Connor,
490 U.S. 386, 395-96 (1989), and this court’s precedent.

Rhoads v. Miller, 352 F. App’at 291-92. _See Lymon v. Aramark Corp., 728 F. Supp. 2d at

1249-50 (quoting Rhoads v. Miller, 352 F. Appat 291-92). In aconcurring opinion in

Thomson v. Salt Lake County, the Honorable Jerdmidolmes, United States Circuit Judge for

®Rhoads v. Miller is an unpublied Tenth Circuit opinion, buhe Court camely on an
unpublished Tenth Circuit opinion the extent its reasodeanalysis is persuasive in the case
before it. _See 10th Cir. R. 32.1(A), 28 U.S(@npublished opinions are not precedential, but
may be cited for their persusasi value.”). The Tenth Circuihas stated: “In this circuit,
unpublished orders are not binding precedent, . . . and . . . citation to unpublished opinions is not
favored. . . . However, if an unpublished opinion has persuasive value with respect to a
material issue in a case and would assist thet @outs disposition, we allow a citation to that
decision.” _United States v. Austin, 426 F.3k&21274 (10th Cir. 2005). The Court concludes
that Jaramillo v. Gov't Employees Ins. Co., 573 F. App’x 733 (10th Cir. 2014)(Holmes, J.)
(unpublished); Keys v. State Farm Mut.tAulns. Co., No. 2:12-CV-1181, 2013 WL 3198397,
at *4 (D. Nev. June 21, 201@BJahan, J.)(unpublished); Rhoads Miller, 352 F. App’x 289
(10th Cir. 2009)(Tymkovich, J.)(unpublished); afAidnstead v. Allstate Prop. & Cas. Ins. Co.,
No. 1:14-CV-586, 2015 WL 2408049, at *3 (N.D. Ga. May 20, 2015)(Duffey Jr.,J.)
(unpublished) have persuasive value with respeatrt@terial issue, and will assist the Court in
its preparation of this Meorandum Opinion and Order.
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the Tenth Circuit, stated that courts must ®éust on the legal queshoof qualified immunity
and “determine whether plaiffts factual allegations are suffently grounded in the record
such that they may permissibly comprise the ersg of facts that wilserve as the foundation
for answering the legal questidrefore the court,” before inquiring into whether there are
genuine issues of material fact for reswmn by the jury. 584 F.3d at 1326-27 (Holmes,

J., concurring)(citing_Goddard v. Urre&847 F.2d 765, 770 (11th Cir. 1988)(Johnson, J.,

dissenting))(observing thagven if factual disputes exist, “tbe disputes arerglevant to the

qualified immunity analysis because that analysis assumes the validity of the plaintiffs’ facts”).

See_American Mechanical Solutions, L.L.C.Northland Process Piping, Inc., 184 F. Supp. 3d
1030, 1078 (D.N.M. 2016)(Browning, J.)(granting summary judgment on a breach-of-the-

implied-warranty-of-merchantability claim); P v. Tri-State Careflight, LLC, No. CIV 14-

1044, 2016 WL 6396214, at *18 (D.N.M. 2016)(Bmuing, J.)(denying summary judgment
because federal law did not preempt the PRshtclaims in the field of wage and labor
regulation for airline andailroad workers).

LAW REGARDING THE UIPA

The New Mexico Legislature passed thd#PA, N.M. Stat. Ann. 8§ 59A-16-20, “to
regulate trade practices in the insurance busimedgelated businesses,” including “practices in
this state which constitute unfair methods admpetition or unfair or deceptive acts or
practices.” N.M. Stat. Ann§ 59A-16-2. N.M. Stat. Ann. $9A-16-4 proscribes certain
misrepresentations that relate to insurannsactions, including “misrepresent[ing] the
benefits, advantages, conditions or termsrof policy.” N.M. Stat. Ann. 8§ 59A-16-4. N.M.
Stat. Ann. 8§ 59A-16-5 forbids “untrue, deceptivenoisleading” advertisements that relate to

insurance. N.M. Stat. Ann. § 59A-16-5. N.Btat. Ann. § 59A-16-8 makes actionable certain
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falsifications of insurance records and the wWmton of “any false statement of the financial

condition of an insurer.” Various provisionstime UIPA proscribe disamination in relation to

insurance transactions. See, e.g., N.Mit.SAnn. 88 59A-16-11 to -13.2. N.M. Stat. Ann.

8 59A-16-19 prohibits anti-competitive insuranpgeactices “resulting or tending to result in

unreasonable restraint of, or monbpin, the business of insurance.” N.M. Stat. Ann. § 59A-

16-19.

The UIPA imposes liability for a laundrysti of unfair insurance claims practices,

including the following:

A.

misrepresenting to insureds pertinéattts or policy prosions relating to
coverages at issue;

failing to acknowledge and act reaably promptly upon communications
with respect to claims from suireds arising under policies;

failing to adopt and implement reammble standards for the prompt
investigation and processing of imeds’ claims arising under policies;

failing to affirm or deny coveragef claims of insureds within a
reasonable time after proof ofsk® requirements under the policy have
been completed and submitted by the insured;

not attempting in good faith to efftuate prompt, fair and equitable
settlements of an insured’s claims in which liability has become
reasonably clear;

failing to settle all catastiphic claims within a mety-day period after the
assignment of a catastrophic claim m@&nwhen a catastrophic loss has
been declared;

compelling insureds to institute liagjon to recover amounts due under
policy by offering substantially less than the amounts ultimately recovered
in actions brought by suahsureds when such insureds have made claims
for amounts reasonably similaramounts ultimately recovered;

attempting to settle a claim by amsured for less than the amount to
which a reasonable person would have believed he was entitled by
reference to written or printed advsihg material accompanying or made
part of an application;
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attempting to settle claims on the basis of an application that was altered
without notice to, or knowledge oconsent of, the insured, his
representative, agent or broker;

J. failing, after payment of a claim, to inform insureds or beneficiaries, upon
request by them, of the coverage under which payment has been made;

K. making known to insureds or claimard practice of insurer of appealing
from arbitration awards in favor @fisureds or claimants for the purpose
of compelling them taaccept settlements or compromises less than the
amount awarded in arbitration;

L. delaying the investigation or paymaeuit claims by requiring an insured,
claimant or the physician of eith&r submit a preliminary claim report
and then requiring the subsequenbmission of formal proof of loss
forms, both of which submissionsontain substantially the same
information;

M. failing to settle an insured’s claimsomptly where liability has become
apparent under one portion of the pglicoverage in order to influence
settlement under other pantis of the policy coverage;

N. failing to promptly provide an insured a reasonable explanation of the
basis relied on in the policy in relati to the facts or applicable law for
denial of a claim or for the offer of a compromise settlement; or

O. violating a provision of the Domestibuse Insurance Protection Act.
N.M. Stat. Ann. § 59A-16-20. N.M. Stat. Ann58A-16-30 provides a cause of action for UIPA
violations and allows attorney’s fees for préwa parties. _See N.MStat. Ann. 8 59A-16-30.
The Honorable Bruce D. Black, United Statestbict Judge for the Btrict of New Mexico,
concluded that a plaintiff failed tglausibly plead a UIPA claim:

Dr. Yumukoglu alleges gendiathat Provident’s conduct “violates one or more

of the provisions of Section 59A-16-20MSA 1978 (1984),” the section of the
New Mexico Unfair Insurance Practices Aleat prohibits unfair claims practices.

Dr. Yumukoglu does not specify which oftlfifteen provisions of this section he
feels Provident has violated, and afteresiew of the statute, the Court cannot
perceive which subsection could have beetated under the fact alleged. At the
very least, Dr. Yumukoglu has failed ¢domply with the pleading requirements of
Federal Rule of Civil Procedure 8(a)(2Rule 8(a)(2) requires that a civil
complaint set forth “a short and plain statement of the claim showing that the
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pleader is entitled to relief.” Here, it is not clear either what Dr. Yumukoglu is
claiming or to what relief he ientitled under § 56A-16-20. Dr. Yumukoglu’'s
claim appears, like his claim for breachtloé¢ duty of good faith and fair dealing,
to be based on Provident’Begged bad faith in terminattg his disability benefits.

As discussed above, the Court finds tRabvident's decision to terminate Dr.
Yumukoglu's benefits did not amount tead faith. Provident’'s motion for
summary judgment on Pldiff’'s claim for statutoryviolation is granted.

Yumukoglu v. Provident Life& Accident Ins. Co., 131F. Supp. 2d 1215, 1227 (D.N.M.

2001)(Black, J.)(footnote omitted)@tions omitted). The Court has previously found that a
plaintiff failed to sta¢ a claim under rule 12(b)(6) when tbemplaint did not contain even “a

formulaic recitation of the elements of a cause of action” undddifhd. Estate of Gonzales v.

AAA Life Ins. Co., No. CIV 11-0486, 22 WL 1132332, at *7 (D.N.M. March 28,

2012)(Browning, J.)(citing Bell AtiCorp. v. Twombly, 550 U.S. at 555).

LAW REGARDING THE UPA

The UPA makes unlawful any “[u]nfair or deptive trade practices [or] unconscionable
trade practices in the condwftany trade or commerce.” N.M. Stat. Ann. 8§ 57-12-3. The UPA
defines the term “unfair or deceptive trade practice” as

an act specifically declared unlawful pursutmthe Unfair Practices Act, a false

or misleading oral or written statemenwisual description oother representation

of any kind knowingly made in connection withe sale, lease, rental or loan of

goods or services ... by a person in tbgular course of the person’s trade or

commerce, that may, tends to or does deceive or mislead any person.

N.M. Stat. Ann. § 57-12-2D. The statute alpmovides examples o€onduct that could
potentially violate the UPA.See N.M. Stat. Ann. 88 57-12-2D({08) (stating that “unfair or

deceptive trade practice means ... and include¥). See also Stevenson v. Louis Dreyfus

Corp., 1991-NMSC-051, 1 14, 811 P.2d 1308, 1311 (“Afefming an unfair trade practice, the
statute then . .. list[s] examples of conductiolthmay constitute an uaif trade practice.”).

Relevant to this Memorandum Opinion and Ordertae following: “(5) representing that goods
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or services have ... benefits . .. that theyndb have; ... (8) disparaging the goods ... of
another by false or misleading representations;(14) using ... ambiguity as to a material
fact . . . if doing so deceives or tenith deceive.” N.MStat. Ann. § 57-12-2D.

A claim under New Mexico’$¢JPA has four elements:

First, the complaining party must showattihe party charged made an “oral or
written statement, visual description ohet representation” that was either false
or misleading. Second, the false or mling representatiomust have been
“knowingly made in connection with thelsalease, rental or loan of goods or
services in the extension of credit or. .collection of debts.” Third, the conduct
complained of must have occurred in tegular course of the representer’s trade
or commerce. Fourth, the representatiorsinhave been of the type that “may,
tends to or does, deceive or mislead any person.”

Stevenson v. Louis Dreyfus Corg991-NMSC-051, 1 13, 811 P.2d at 1311. “The ‘knowingly

made’ requirement is met if aghyawas actually aware that thettment was false or misleading
when made, or in the exercise of reasonablgetilte should have been aware that the statement

was false or misleading.” Stevenson v. lsobDreyfus Corp., 1991-NMSC-051, § 17, 811 P.2d at

1311-12. _See Atherton v. Gopin, 2015-NM®A3, 1 47, 340 P.3d 630, 640-41. Notably, a

plaintiff need not prove detrimental reliance ogbe defendant’'s representations. See Lohman

v. Daimler-Chrysler Corp., 2007-NMCA-100, § 35, 1B&d at 1098; Smoot v. Physicians Life

Ins. Co., 2004-NMCA-027, 11 2, 20-23, 873 545, 550-51. The Court has previously
construed UPA and has noted than the right circumstances, it could grant judgment as a
matter of law on whether a statement is deceptivmisleading” thougkgenerally the question

is a matter of fact.”_Guidance EndodonticEC v. Dentsply Int'l, Inc., 728 F. Supp. 2d 1170,

1193 (D.N.M. 2010)(Browning, J.). The Courtshalso concluded tha communication can

mislead even if it is not false. See GuidarEndodontics, LLC v. Dentsply Int'l, Inc., 728

F. Supp. 2d at 1194-95.
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NEW MEXICO LAW REGARDING NEGLIGENCE

Generally, a negligence claim requires the existence of a duty from a defendant to a
plaintiff, breach of that dutywhich is typically based on a siard of reasonable care, and the
breach being a cause-in-fact and proximate caof¢he plaintiff's damages. See Coffey v.
United States, 870 F. Supp. 2d 1202, 1225 (D.N2@12)(Browning, J.)(citing Herrera v.

Quality Pontiac, 2003-NMSC-018, T 6, 73 P13, 185-86). “In New Mexico, negligence

encompasses the concepts of foreseeability oh lta the person injured and of a duty of care

toward that person.” _Ramirez v. Artreng, 1983-NMSC-104, 1 8, 673 P.2d 822, 825, overruled

on other grounds by Folz v. State, 1990-8I84075, | 3, 797 P.2d 246, 249. Generally,

negligence is a question of fact for thery. See Schear v. Bd. of Cty Comm'rs,

1984-NMSC-079, 1 4, 687 P.2d 728, 729. “A findingnegligence, however, is dependent upon

the existence of a duty on the part of thdeddant.” _Schear v. Bd. of Cty Comm’rs,

1984-NMSC-079, 1 4, 687 P.2d at 729. “Whether a duty exists is a question of law for the courts

to decide.” _Schear v. Bd. of Cty Cortey 1984-NMSC-079, T 4, 687 P.2d at 729 (citation

omitted). Once courts recognize that a duty exitat duty triggers “a legal obligation to
conform to a certain standard @fnduct to reduce the risk of hatman individual or class of

persons.”_Baxter v. Noce, 1988-NMSC-024, { 11, 752 P.2d 240, 243.

New Mexico courts have stated that foresdwalof a plaintiff alone does not end the

inquiry into whether the defendaotves a duty to the plaintiffSee_Herrera v. Quality Pontiac,

2003-NMSC-018, 1 7, 73 P.3d at 186. New Mexioorts have recognized that, “[u]ltimately, a

"The 2004 amendments to Uniform Instroati13-305 eliminated the word “proximate”
within the instruction. Use Note, N.M. RuAmend. Civ. UJI 13-305. The drafters added,
however, that the change was “intended to make the instruction clearer to the jury and do[es] not
signal any change in the law of proximate cdudeditor's Notes, N.M. Rul. Amend. Civ. UJI
13-305 (alteration added).
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duty exists only if the obligation of the defend@igf one to which the law will give recognition

and effect.” _Herrera v. Quality Ponti&f)03-NMSC-018, § 9, 73 P.3d at 187 (internal quotation

marks omitted). To determine whether the defatidabligation is one to which the law will
give recognition and effect, coutensider legal precedent, statutasc other principles of law.

See Herrera v. Quality Pontiac, 2003-NMSC-018, 19, 73 P.3d at 186.

“As a general rule, an individual has no dtayprotect another from harm.” _Grover v.
Stechel, 2002-NMCA-049, T 11, 4536@ 80, 84. “[Clertain relationgbs, however, that give rise
to such a duty [include]: (1those involving commorarriers, innkeepers, possessors of land,;
and (2) those who voluntarily &y legal mandate take the custaafyanother sas to deprive

the other of his normal opportunities for gation.” Grover v. Stechel, 2002-NMCA-049, { 11,

45 P.3d at 84. “[W]hen a perstwas a duty to proteend the third party’sict is foreseeable,
‘such an act whether innocent, negligent, intentionally tortious, or criminal does not prevent the
[person who has a duty to profefrom being liable for harntaused thereby.” _Reichert v.
Atler, 1994-NMSC-056, 1 11, 875 P.2d 379, 382.

“[T]he responsibility for detenining whether the defendanas breached a duty owed to
the plaintiff entails a determination of whatesmsonably prudent person would foresee, what an
unreasonable risk of injury would be, and what wlocbnstitute an exercisd ordinary care in

light of all the surrounding circumstancedderrera v. Quality Pontiac, 2003-NMSC-018, | 33,

73 P.3d at 194. “The finder of fact must detme whether Defendant breached the duty of
ordinary care by considering wha reasonably prudent indivial would foresee, what an
unreasonable risk of injury would be, and what wlocbnstitute an exercisd ordinary care in

light of all surrounding ccumstances of the present case .”. Herrera v. Quality Pontiac,

2003-NMSC-018, 1 33, 73 P.3d at 195.
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“A proximate cause of an injury is thathich in a natural and continuous sequence
[unbroken by an independent intervening cays®duces the injuryand without which the

injury would not have occurred.” Herrera v. Quality Pontiac, 2003-NMSC-018, | 34, 73 P.3d at

195. “It need not be the only cause, nor therastnearest cause.” Herrera v. Quality Pontiac,

2003-NMSC- 018, 1 34, 73 P.3d at 195. “It is suffitiért occurs with sme other cause acting

at the same time, which in combination withcuses the injury.”_Herrera v. Quality Pontiac,

2003-NMSC-018, 1 34, 73 P.3d at 195.

NEW MEXICO LAW REGARDING NE GLIGENT MISREPRESENTATION

To prevail on a negligent misrepresentatioiNew Mexico courtsa plaintiff must show:
“(1) the defendant made a material represemtato plaintiff, (2) the plaintiff relied upon the
representation, (3) the defend&new the representation was falsr made it recklessly, and (4)

the defendant intended to induce reliance leydlaintiff.” Robey v. Parnell, 2017-NMCA-038,

q 31, 392 P.3d 642, 652 (citing Saylor v. Valles, 2003-NMCA-037, { 17, 63 P.3d 1152° 1158).

®The Supreme Court of New Mexi has not expressly adogtehis four-part negligent
misrepresentation definition, but has stated Neitv Mexico follows the Restatement (Second)
of Torts 8§ 552 (1977) when it oees to negligent misrepresentation.  See Garcia v. Rodey,
Dickason, Sloan, Akin & Robb, P.A., 1988vSC-014, 116, 750 P.2d 118, 122. That
restatement section states:

(1) One who, in the course of his busisgprofession or employment, or in any
other transaction in which he has auym@ary interest, supplies false information
for the guidance of others in their busingssisactions, is subject to liability for
pecuniary loss caused to them by thedtifiable reliance upothe information, if
he fails to exercise reasonable care@npetence in obtaining or communicating
the information.

(2) Except as stated in Subsection (3§ tiability stated in Subsection (1) is
limited to loss suffered

(a) by the person or one of a limitgdoup of persons for whose benefit

and guidance he intends to supplye timformation or knows that the
recipient intends to supply it; and
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“The theory of liability for this tort is one of nkgence rather than of intent to mislead.” Sims

(b) through reliance upon it @ transaction that hietends the information
to influence or knows thathe recipient so intendsr in a sibstantially
similar transaction.

(3) The liability of one who is under a public duty to give the information extends
to loss suffered by any of the class of pessfor whose benefihe duty is created,
in any of the transactions in whidt is intended to protect them.

Restatement (Second) of Torts § 552 (1977). Qbert cannot discern a meaningful difference
between the Court of Appeals of New Mexictsir elements and the Restatement (Second) of
Torts § 552(1)-(2). Under those sections, a defendaliable for negligent misrepresentation
when he or she “supplies false information” te tblaintiff; the plaintif “justifiabl[y] reli[es]
upon the information”; the defendaffailled] to exercise reamable care or competence in
obtaining or communicating the infoation”; and the defendant “intend[ed] the information to
influence or knows that the recipient so inténisuse the informatin. Restatement (Second)
of Torts § 552. Those elements mirror theu@ of Appeals of New Mexico’'s negligent
misrepresentation test.

The Restatement (Second) of Torts 8 552 does, however, state that those with a public
duty to give information may be liable for neglig misrepresentation for statements made to
“the class of persons for whose bfnthe duty is created in any of the transactions in which it is
intended to protect them.” Rmtement (Second) of Torts § 58R( The Court could not locate
a New Mexico case applying negligent misreprgation liability baed on the public duty
theory. New Mexico’s Uniform Jury Instructions for negligent misrepresentation mirror Court
of Appeals of New Mexico’s test:

A party is liable for damages caused by his negligent and material
misrepresentation.

A material misrepresentation is an & statement which a party intends the
other party to rely on and upon whittte other party did in fact rely.

A negligent misrepresentation is oneest the speaker has no reasonable ground
for believing that the statement made was true.

N.M.R.A., Civ. UJI 13-1632. Altbugh this jury instruction doesot mention the public duty
theory of negligent misrepresentation, its ssion is not determinative. See State v. Wilson,
1994-NMSC-009, 1 5, 116 N.M. 793, 796, 867 P.2d 117138 (stating that the Supreme Court
of New Mexico’s “adoption of uniform jury Btructions proposed by standing committees . . .
establishes a presumption that the instructions areaatatements of law, that fact alone is not
sufficient precedent to tie the hamfsthe Court of Apeals”). Given the Supreme Court of New
Mexico’'s express adoption of the Restatem@cond) of Torts’ definition for negligent
misrepresentation, see Garcia v. RodegkBson, Sloan, Akin & Robb, P.A., 1988-NMSC-014,
1 16, 750 P.2d at 122, the Court sees no reasgntive Supreme Court of New Mexico would
not, given the chance, recogna@ublic duty theory of rifigent misrepresentation.
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v. Craig, 1981-NMSC-046, 1 4, 627 P.2d 875, 81in@e W. Prosser, Handbook of the Law of

Torts § 107 (4th ed. 1971)). See Lettiyev.Webb, 1985-NMSQ412, § 26, 711 P.2d 874, 879

(distinguishing negligent misrepresentation fromititentional torts of frad or deceit). These
elements do not require that the parties haver@hiato a contract quartnership._See Leon v.
Kelly, No. CIV 07-0467, 2008 WL 5978926, at D.N.M. Dec. 8, 2008)(Browning, J)
(“Negligent misrepresentation is a tort, danwvhile it requires a pfessional or business
relationship to a certain degree, it does not regair actual contract @artnership.”);_Sims v.
Craig, 1981-NMSC-046, T 4, 627 P.2d8a6-77 (holding that the plaiff could bring an action
for negligent misrepresentation although the piffioould not sue on th contract because the
contract was void).

NEW MEXICO LAW REGARDING CONTRACT INTERPRETATION

In contract cases, “the role of the court is to give effect to the intention of the contracting

parties.” Bogle Farms, Inc. v. Baca, 1995SC-051, { 21, 925 P.2d 1184, 1190. “The primary

objective in construing a contract is not to lalekith specific definitions or to look at form
above substance, but to ascertain and enforce the intent of the parties as shown by the contents of

the instrument.”_Bogle Farms, Inc. v. Bad®96-NMSC-051, § 21 (citing Shaeffer v. Kelton,

1980-NMSC-117, 18, 619 P.2d 1226, 1229). “The Iparadence rule’bars admission of

evidence extrinsic to the coatit to contradict and perhagwen supplement the writing.

Mem’l Med. Ctr., Inc. v. Tatsch Constnc., 2000-NMSC-030, T 16, 12 P.3d 431, 437 (citation

omitted). If a contract is ambiguous, however, “evidence will be admitted to aid in interpreting

the parties’ expressions.” C.R. Anthong.&. Loretto Mall Partners, 1991 NMSC-070, Y 12,

817 P.2d 238, 242 (citation omitted). “On the other hand, if the court determines that the

contract is clear and unambiguous on its fasadence of the circumstances surrounding the
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transaction is inadmissible teary or modify its terms.” C.R. Anthony Co. v. Loretto Mall

Partners, 1991 NMSC-070, 1 12, 817 P.2d at 24plfesis in originalXitation omitted).
The question whether an agreement contains an ambiguity is a matter of law. See Mark

V., Inc. v. Mellekas 1993-NMSC-001, 1 12, 845 P.2d 1232, 128&ng Levenson v. Mobley,

1987-NMSC-102, 17, 744 P.2d 174, 176). “An ambiguity exists in an agreement when the

parties’ expressions of mutual assent laekitl.” Mark V, Inc. v. Mellekas, 1993-NMSC-001,

1 12, 845 P.2d at 1235 (citation omittedf). however, the “evidence @sented is so plain that no
reasonable person could hold any way but one, thercourt may interpret the meaning as a

matter of law.” Mark V, Inc. v. Medlkas, 1993-NMSC-001, 12, 845 P.2d at 1235. If,

however, the court finds thatehcontract is “reasonably andirfg susceptible of different

constructions, an ambiguity exists.” Mav¥k Inc. v. Mellekas, 1993-NMSC-001, 12, 845 P.2d

at 1235 (citing Vickers v. North Am. Land BeglInc., 1980-NMSC-021, 1 9, 607 P.2d 603, 606).

New Mexico courts may considextrinsic evidence to deterngirfwhether the meaning of a

term or expression contained in the agreemeatigally unclear.” _Mark V. Inc. v. Mellekas,

1993-NMSC-001, 1 12, 845 P.2d at 1235 (“New Mexiam, lthen, allows the court to consider
extrinsic evidence to make a preliminary findioig the question of ambiguity.”); C.R. Anthony

Co. v. Loretto Mall Partners, 1991-NMSC-070, 1857 P.2d at 242-43 (“We hold today that in

determining whether a term or expression to White parties have agreed is unclear, a court
may hear evidence of the circumstances smmdong the making of theontract and of any
relevant usage of trade, courskdealing, and course of fhermance.” (citation and footnote
omitted)). Once the court concludes that an goiby exists, the resolution of that ambiguity

becomes a question of fact. See Marlkné, v. Mellekas, 1993-NMSC-001, 13, 845 P.2d at

1235. To decide an ambiguous term’s meaning, fabefinder may consgt extrinsic evidence
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of the language and conduct of the parties aaccifttumstances surrounding the agreement, as

well as oral evidence of the pas’ intent.” Mark V, Inc.v. Mellekas, 1993-NMSC-001, | 13,

845 P.2d at 1236. New Mexico coadt law “requires the cotrsiction of ambiguities and
uncertainties in a contract most strongly agatnstparty who drafted theontract.” _Schultz &

Lindsay Const. Co., 1972-NMSC-013, 1 6, 492d 612, 614. See Rummel v. Lexington Ins.

Co., 1997-NMSC-041, 122, 945 P.2d 9B0,7 (“An ambiguity in aninsurance contract is
usually construed against the insurer, becausexwill weigh their interpretation against the
party that drafted aomtract’'s language.”).

LAW REGARDING ATTORNEY'S FEES

The obligation to pay attorneys’ fees can ety statute or contractual agreement. See

United States ex rel. Trustees of the Cdlaborers Health & Welfare Trust Fund & Expert

Env’l Control, Inc., 790 F. Supp. 250, 251-52 (DI&€d 992)(Kane, J.)(citing F.D. Rich, Inc. v.

United States ex rel. Indus. inbber Co., 417 U.S. 116 (1974)). See also Skyline Potato Co., Inc.

v. Hi-Land Potato Co., Inc., 188 F. Supp. Bab7, 1159 (D.N.M. 2016)(Browning, J.)(stating

that the Uniform Trust Code “provides the Cowith broad discretion taward attorney’s fees
in litigation involving the admirstration of a trust agistice and equity marequire”). Whether
the obligation to pay reasonablétocaneys’ fees arises fromastite or contract, the court’s

analysis of the reasonableness of the fees idasimSee United States ex rel. Trustees of the

Colo. Laborers Health & Welfare Trust Fund &gert Env’l Control, Inc., 790 F. Supp. at 251-

52 (citing _United States ex rel. X3C., Inc. v. Western Stateselhanical Contractors, Inc., 834

F.2d 1533 (10th Cir. 1987)). The Tenth Circuit lplained that, in evaluating fees that a
contract awards, the Court may consider “the familiar factors from the federal court cases

awarding fees in the statutory conted$ Ramos v. Lamm, 713 F.2d 546 (10th Cir. 1983),
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defines them. United States ex rel. Trusteegh®iColo. Laborers Health & Welfare Trust Fund

& Expert Env’l Control, Inc., 790 F. Supp. at 251-52 (citing United States ex rel. C.J.C., Inc. v.

Western States Mechanical Contractors, Inc., 834 F.2d at 1550).

“To determine the reasonableness of arézpiest, a court mubegin by calculating the
so-called ‘lodestar amount’ of a fee, and a claimia entitled to thepresumption that this

lodestar amount reflects a ‘reasonable’ feRobinson v. City of Edmond, 160 F.3d 1275, 1281

(10th Cir. 1998). The lodestar is “the nher of hours reasonably expended on the litigation
multiplied by a reasonable hourly rate,” which produces a presumptively reasonable fee that may
in rare circumstances be adjusted to accdontthe presence of special circumstances.”

Anchondo v. Anderson, Crenshaw & Assoc., LLC, 616 F.3d 1098, 1102 (10th Cir.

2010)(quoting Hensley v. Eckerhart, 461 U.S428, and Perdue v. Kenny A. ex rel. Winn, 559

U.S. 542, 543-44 (2010)). “The party requestitigraey fees bears thmirden of proving” the
two components used to calcul#ite fee award: (i) “the amount hours spent on the case”; and

(ii) “the appropriate hourly rates.” United&phorus, Ltd. v. MidlanBumigant, Inc., 205 F.3d

1219, 1233 (10th Cir. 2000). See New Mexico/alley Meat Co., LLC, 2015 WL 9703255, at

*22 (D.N.M. Dec. 14, 2015)(Browning, J.)(citingnited Phosphorus, Ltd. v. Midland Fumigant,

Inc., 205 F.3d at 1233). Once the Court makesetis determinations, the fee “claimant is
entitled to the presumption that this lodestarount reflects a ‘reasonable’ fee.” Robinson v.

City of Edmond, 160 F.3d at 1281.

“To determine what constitutes a reasonable rate, the district court considers the

prevailing market rate in the relevant comntyifi New Mexico v. Valley Meat Co., LLC, 2015

WL 9703255, at *23 (quatig Lippoldt v. Cole468 F.3d 1204, 1224-25 (10th Cir. 2006)). See

Malloy v. Monahan, 73 F.3d 1012, 1018 (10th Cir. @99 The party entiéd to fees must
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provide the district court with sufficient informan to evaluate prevailing market rates. See

Lippoldt v. Cole, 468 F.3d at 1225. Moreover, the party malsb demonstrate that the rates are

similar to rates for similar services by “lawyakreasonably comparable skill, experience, and

reputation” in the relevant community and somilar work. Blum v. Stenson, 465 U.S. 886, 895

n.11 (1984)._See Case v. Unified Sch. Disb. 233, 157 F.3d 1243, 1255-56 (10th Cir. 1998);

Ramos v. Lamm, 713 F.2d at 555 (“The hourly stteuld be based ondHawyers’ skill and

experience in civil rights oranalogous litigation); overruled in part on other grounds,

Pennsylvania v. Del. Valley Citizens’ Council for Clean Air, 483 U.S. 711, 725 (1987). Courts

may also consider their own knowledgenadirket rates. See Lippoldt v. Cof&8 F.3d at 1225.

The party seeking fees “should submit evidesiggporting the hours worked and rates claimed.”

Hensley v. Eckerhart, 461 U.S. at 434. Although “[t¢hies no precise rule or formula,” district

courts have discretion to make “equitable judgment” as to felinate” or “reduce” requested

fees “to reflect a plaintiff's overall success leVeHensley v. Eckerhart, 461 U.S. at 436-37.

See _General Protecht Grp., Inc. v. item Manufacturing Co., 122 F. Supp. 3d 1114, 1135

(D.N.M. 2015)(Browning, J.)(“A district court maysal make adjustments the lodestar figure

to reflect a plaintiff's overall success levEl.Ysasi v. Brown, 2015 WL 403930, at *10 (D.N.M.

Jan. 7, 2015)(Browning, J.). Theurbmay adjust the lodestar figure to reflect various factors,
including the degree of succesgaibed, the significance of the legal issues involved, and the

public interest advanced by the litigatiokee Farrar v. Hobby, 506 U.S. 503, 120-22 (1992).

The Court has discretiond'tadjust or even deny a contractaalard of fees isuch an award

would be inequitable or unreasonable.” Unitedt& ex rel. Trustees of the Colo. Laborers

Health & Welfare Trust Fund &xpert Env’l Control, Inc.,790 F. Supp. at 251-52 (citing

United States ex rel. C.J.C., Inc. v. Westerat& Mechanical Conttors, Inc., 834 F.2d at
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1548). In awarding fees, the district court shdplavide a concise but clear explanation of its

reasons for [a] fee award.” Hensley v. Eckerhart, 461 U.S. at 438.

ANALYSIS

Liberty Mutual’'s affirmative defense that W& Inn did not satisfy conditions precedent
for bringing legal action fails.The Court concludes that tf8preme Court of New Mexico
would require a showing that thefendant suffered substantial idice before it would dismiss
a complaint filed before the plaintiff satisfied contract's conditions precedent to filing suit
where there is a substantial prbby that dismissinghe claim would prevent the plaintiff from
ever obtaining relief. Here, if the Court dismissed Value Inn’s Complaint, there is a substantial
probability that any subsequent case assertiogetitlaims would be untimely; moreover, there
is nothing that Court can propertpnsider when deciding this motion to dismiss indicating that
Liberty Mutual suffered substantiprejudice. Value Inn statesctaim for relief for breach of
contract, insurance bad faith, and some UIPAatiohs. The Court will, however, dismiss some
of Value Inn’s UIPA claims, all of its UPA clais, and its negligent misrepresentation claim for
failing to state a claim upon which relief can barged. The Court will not abate this action.
The Court, therefore, grants in partd denies in part the MTD.
l. THAT VALUE INN FAILED TO  SATISFY ITS INSURANCE POLICY’'S

CONDITIONS PRECEDENT TO SUIT DOES NOT BAR VALUE INN'S
CLAIMS.

According to the Complaint, Value Inn $anot satisfied the Contract’'s conditions
precedent for bringing action against Liberty Mutudlhe Contract states that “[nJo one may
bring legal action against [Liberty Mutual] undiais Coverage Part urds. . . there has been

full compliance with all the terms of this Coverage Part.” Contract  D(1), %atTt@ Contract

*The Court can consider the Contract -- whidgberty Mutual attached to its MTD --in
its analysis without convertintpe motion to dismiss to a on for summary judgment under
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also states -- in its “Duties In The Event Odss Or Damage” section -- that Liberty Mutual
“may examine any insured under oath . . . at $umbs as may be reasonably required, about any
matter relating to this insura@cor the claim, including amsured’s books and records.”
Contract { 3(b), at 8.

Liberty Mutual argues that “submitting to an EUO and providing documentation of the

alleged loss are conditions precedent to suit.” MTD'At Bhe Court agrees’ The Court does

rule 56 of the Federal Rules of Civil Proceslubecause Value Inn references the Contract
through its Complaint, and the Caantt is central to Value Inn’s claim. The general rule for a
motion to dismiss is that, if “matters outsithe pleadings are presented to and not excluded by
the court, the motion must beated as one for summary judgmh under Rule 56.” Fed. R. Civ.
P. 12(d). A court may, however, consider documents to which the complaint refers if the
documents are central to the plaintiff's oflaand the parties do not dispute the documents’
authenticity. _See Jacobsen v. Desddebk Co., 287 F.3d 936, 941-420th Cir. 2002).
Consequently, if a complaint refers to a doeamcentral to the plaintiff's claim without
attaching it or incorporating by reference, ttefendant may submit d&mdisputably authentic
copy to the court to be consictd on a motion to dismiss.GFF Corp. v. Assoc. Wholesale
Grocers, InG.130 F.3d at 1384, See 5A C. Wright & A. Miller, Fed. Prac. & Proc. § 1327, at
438-39 (3d ed. 2004).

Value Inn references the Contract throughde Complaint. _See, e.g., Complaint
19 11-13, at 4-5 (discussing and gogtthe Contract’s appraisalatise); Complaint § 14, at 5-6
(discussing and quoting the Contract’s requieats for taking legal action against Liberty
Mutual). The Contract is central to Value Iar€omplaint, because he seeks enforcement of its
appraisal clause. See Complaint § 38(a) (requgethiat the Court orderlfat this claim proceed
through the appraisal process tine policy”). Moreover, Viae Inn does not dispute the
Contract’s authenticity.

OAffirmative defenses can be considered a motion to dismiss when the facts
establishing the affirmative defense are appaoenthe face of the complaint. _See Miller v.
Shell Oil Co., 345 F.2d 891, 893 (10th Cir. 1965)(HIl)(“Under Rule 12(b), a defendant may
raise an affirmative defense by a motion to dismisshe failure to state a claim. If the defense
appears plainly on the face ofetltomplaint itself, the motion mabe disposed of under this

rule.”).

"Federal courts sitting in diversity agplthe state’s substantive law and federal
procedural law._See Am. Mech. Sols., L.L\CNorthland Process Piping, Inc., 184 F. Supp. 3d
1030, 1060 n.13 (D.N.M. 2016)(Browning, J.)(citing Trierweiler v. Croxton & Trench Holding
Corp., 90 F.3d 1523, 1539 (10th Cir.1996)). The Tenth Circuit explains:
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not see a reasonable interpretatiof the Contract besides thdtill compliance with all the
terms of this Coverage Part,” Contract § Dét)10, includes the Contract’s provision that, in the
event of loss or damage, an insured mubtrsito an EUO and prade requested documents,

see Contract 1 3(Bf. Neither party requesta Mark V. hearinj nor do they argue that these

Although the distinction between substannd arocedure is not always clear, we
can distinguish a substantive rule from a procedural rule by examining the
language and the policy of the rule in question. If these inquiries point to
achieving fair, accurate, and efficientsodutions of disputes, the rule is
procedural. If, however, the primary objee is directed tdnfluencing conduct
through legal incentives, thiale is substantive.

Sims v. Great Am. Life Ins. &, 469 F.3d 870, 883 (10th Cir. 2006federal law, specifically
rule 12(b)(6), structures th€ourt's inquiry on a motion talismiss, but New Mexico law
determines whether Value Inn’s failure to satispnditions precedent to suit means that it fails
to state a claim for relief upon which relief che granted. To thand, New Mexico courts
have determined clearly worded contract prarisibarring legal action amst one party unless
the other party satisfies certatonditions precedent are vali&ee Rushing v. Lovelace-Bataan
Health Program, 1979-NMSC-054, 11 3-5, 598 P.2d 212 (concluding that the plaintiff could
not bring a legal action because he had not sdisticontract’s condition precedent that he first
file a written claim to thelefendant);_Pillsbury v. Bluemthal, 1954-NMSC-066, 5, 272 P.2d
326, 328-29 (stating that “[tlhe authorities are aocord that parties may agree to make
arbitration a condition precedent to suit, but blveden in this instance was upon appellants to
establish such affirmative defense by showingmplete and enforcealdebitration agreement”
(citation omitted)).

2Several courts have determined that simitaguage is unamipiious with regard to
whether an insured’s duty after a loss isoadition precedent of brging action against the
insurer. _See, e.g., Armstead v. Allst®eop. & Cas. Ins. Co., No. 1:14-CV-586, 2015 WL
2408049, at *3 (N.D. Ga. May 20, 2015)(Duffey Jr.,uhfublished)(indicating that an insured’s
contractual duties in the eveat a loss are conditions precedent to bring a suit against the
insurer);_Keys v. State Farm Mut. Autos. Co., No. 2:12-CV-1181, 2013 WL 3198397, at *4
(D. Nev. June 21, 2013)(Mahan, J.)(unpublishel)é clear terms of this policy required
plaintiff to cooperate with defelant’s request in evaluating aMiclaim.”); State Farm Fire &
Cas. Co. v. Michael, 822 F. Supp. 575, 580 (WALK. 1993)(Waters, C.J.)(concluding that an
insured’s duties to promptly provide written roatiof certain events @r“under any reasonable
and fair definition of the term,” conditions preead to bringing legal action against the insurer).

13A Mark V hearing refers to a hearing, remui by the Supreme Cdwf New Mexico in
Mark V., Inc. v. Mellekas, 1993-NMSC-001f 12-13, 845 P.2d at 1235-36, to determine
whether an agreement contains an ambigulfythe “evidence is so plain that no reasonable
person could hold any way but onegiththe court may interpret the meaning as a matter of law.”
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provisions are ambiguous. No party states that there is evidence that the Court needs to consider
to determine whether there is an ambiguitjoreover, Value Inndoes not dispute that
submitting to an EUO and providing requeste@tuments is a condition precedent to bringing
suit; in its Response, Value Innntends only that Liberty Mutual is incorrect that Value Inn has
“refused to submit to an EUO,” because thisrean EUO “set for September 1, 2017 in Las
Cruces, New Mexico.” Response § 7, at 4. ¥dhn references the Contract’s provision about
bringing a legal action against Libgi¥utual only to argue that it ‘&d no choice but to file suit”
when it did, because the Contract requires thatinig action within two years form the date that
the loss or damage occurs. Response 147(ating Contract { D(2), at 10).

In considering a motion to dismiss, the Qommust accept as true all well-pled factual
allegations in the complaint, view those allegasi in the light most favorable to the non-moving

party, and draw all reasonable inferences m phaintiff's favor. ®e Tellabs, Inc. v. Makor

Issues & Rights, Ltd., 551 U.S. at 322. Evekirtg the Complaint’s fastin the light most

favorable to Value Inn, however, the Complagstablishes that Value Inn, when it filed its
Complaint, had not submitted to an EUO or pded requested documents. See, e.g., Complaint

1 10, at 4 (“There is simply no need to force plaintiff to accumulate documents that are irrelevant
and serve no legitimate purpose.”); Complaint fdt24-5 (arguing that the “appraisal process
will address Defendants’ issues regarding pilistiexy damage and cause of loss, thus obviating
the need for extensive pre litigation documgr@duction and testimony”); Complaint f 38(a), at

12 (requesting that the Court dad “that an EUO is not appropriate in this matter”).

The Court does not want to dismiss the ini@ace of an EUO and providing information

Mark V, 1993-NMSC-001, 13, 845 P.2d at 1235, hidwever, the court concludes that the
contract is “reasonably and fairly susceptibleddferent constructions, an ambiguity exists.”
1993-NMSC-001, 1 13, 845 P.2d at 1235.
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to the insurance company before suing. Ther&ue Court of New Mexico most likely does not
want its state courts floodedittv suits against insurance companies filed before the insurance
company has some chance to investigate, etelisttle, or resolve its claims. The Court
concludes that, in most cases, the Supremet@udew Mexico would enforce an insurance
policy’s provisions requiring that the insuredbmit to an EUO and provide certain documents
even if the insurance compaipes not show substantial pragel The Court not believe,
however, that the Supreme CooftNew Mexico would apply thageneral rule to the unique
facts of this case, because there is a sobgtaprobability that dismissing Value Inn’'s
Complaint would effectively extinguish Valuarl’s ability to recover anything from Liberty

Mutual*

“alue Inn has not amended its Complaint or asked the Court to give it leave to do so.
The Court will not, in any case, give Value Innapportunity to amend its complaint sua sponte.
Although Value Inn may have satisfied the conditipnscedent after it filed the Complaint but
before the Contract’s two-year limit barred its glat the Contract statélsat a legal action must
be brought within two years of the damage, seatfact | D, at 10; the damage occurred on or
about October 21, 2015, see Complaint § 6, at 2; and Value Inn apparently submitted to an EUO
on September 1, 2017, see Response | 7, at 4 (stating, on August 28, 2017, that Value Inn had
agreed to submit to an EUO on September 1, 2R&ply at 3 (stating that the EUO occurred
but that, as of September 11, 2017, “alinn had not proded all requested
documents) -- amending the Complaint would not cure the Complaint’s deficiency that existed at
the time of its filing. Rule 15’s plain language stathat an amendment “agés back to the date
of the original pleading.” Fed. R. Civ. P. tH{) (emphasis added). In Reynolds v. United
States, for example, a plaintiff filed a colaipt before meeting a condition precedent for
bringing legal action against the United Statesler the Federal Tort Claims Act, 28 U.S.C.
§ 2671-80. _See Reynolds v. United States, 784 F.2d 291, 292 (1984). After the district court
dismissed the complaint for being premature, phaintiff met the conton precedent, served
the defendants, and filed an amended complaBee Reynolds v. United States, 784 F.2d at
292-93. Looking to rule 15(c)’s plalanguage, the United Stat€surt of Appeals for the Fifth
Circuit determined that the amended complaifdteel back to the date on which the plaintiff
filed the original complaint and not to the date on which she served the defendants. See
Reynolds v. United States, 748 F.2d at 29Be Fifth Circut explained:

The date of Ms. Reynolds’ origingleading was AugustQl 1982; Rule 15(c)
gave the district court no authority telate Ms. Reynolds’ amended complaint
back to any date except August 10, 1092. tkat date, the court lacked subject
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The Court bases its predmti on the Supreme Court of Néwexico precedent indicating
that an insurance company’s igiaitions under an insurance pglimay persist even when an

insured breaches a policy’sguision. In_FoundReserve Ins. Co. v. Esquibel, 1980-NMSC-019,

1 15, 607 P.2d 1150, 1152 (“Esquibel”), the Supreme Court of New Mexico faced “a matter of
first impression in New Mexico regarding tharstlard for voiding an insurance policy based on

a material breach by the insured.” 1980-NMSC-019, { 2, 607 P.2d at 1150. The Supreme Court
of New Mexico indicated that, when an insuta company seeks to avoid paying a claim on an
insurance policy,_i.e., “to be relieved ofs obligation under [an] insurance policy,”
1980-NMSC019, 19, 607 P.2d at 1151, because of aarad’'s policy violation, a “threshold
issue” is whether the “breach of policy provisions is a substantial and material one.”
1980-NMSC-019, T 11, 607 P.2d at 1150. The Supr@wourt of New Mexico reasoned that,
according to “[tlhe weight of authority and thend nationally,” satisfying that threshold issue
means that “substantial prejudice to the insuromay be advanced as an affirmative defense to
claims by the insured or tlimparties,” 1980-NMSC-019, 1 13, 6872d at 1152, and “h[e]ld this
standard to be applicable in New Mexa® well, 1980-NMSC-019, T 14, 607 P.2d at 1152. The

Supreme Court of New Mexico determined tBatjuibel committed a “substantial and material”

matter jurisdiction of Ms. Reynolds’ claim. . Filed on a date on which the court
lacked jurisdiction, [the amended compthirelated back to a date on which the
court also lacked jurisdiction.

Reynolds v. United States, 748 F.2d at 293. dé@eDairy Farms, Inc. v. Glickman, 190 F.3d
113, 121 (3d Cir. 1999)(“An amended complaint thatports to relate back to an original
complaint asserting an improperpaal which was filed on a datgon which the District Court
would have lacked jurisdictiomver the appeal raised in the amended complaint, must be
dismissed for lack of jurisdiction.” (citg Reynolds v. United States, 748 F.2d 291, 293 (5th
Cir.1984)). _Cf._ Wilson v. People By & Tough Dep't of Pub. Works, 271 Cal. App. 2d 665,
669 (Cal. Ct. App. 1969)(“A subsequepleading which sets outdlsubsequent performance of

a statutory condition precedent to suit cannotteethe time of perfanance of the condition
back to the time of the filing dhe original complaint .. . . .").
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breach, 1980-NMSC-019, § 11, 607 P.2d at 1151, that “the insuro must demonstrate

substantial prejudice as a result of a materi@abin of the insurance policy by the insured before

it will be relieved of its obligations unda policy,” 1980-NMSC-019, 15, 607 P.2d at 1152.
Exactly one year later, the Supreme Courefv Mexico refused to extend its Esquibel

reasoning to a time-to-sue provision in an msge contract. _See Sanchez v. Kemper Ins.

Companies, 1981-NMSC-032, 12, 632 P.2d 343, 345. Sanchez draws a distinction by
observing that, in_Esquibel, “this Court coresied a cooperation provision in an insurance
contract,” and “held that su@cooperation provision could gribe enforced upon (1) a showing

of lack of cooperation in sonmibstantial and material respesmd (2) a showing of substantial
prejudice to the insurer as a result o threach.” 1981-NMSC-032, 19, 632 P.2d at 344-45.
According to_Sanchez, “[tlhe purpose of a coopenaclause in an ingance contract is ‘to
prevent collusion between the insured and theadgjuas well as to make possible the insurer’s

investigation.” 1981-NMSC-032] 10, 632 P.2d at 345 (quotirid.F.A. Mut. Ins. Co. v.

Cheek, 363 N.E.2d 809, 811 (lll. 1977)%anchez reasons that, hesa “the reason for such a
clause is fear of prejudice to the insurer, ireasonable to require a showing of prejudice.”
1981-NMSC-032, 1 10, 632 P.2d at 345. Sanchezrablsons that “the policy considerations
are different for a time-to-sue provision,” andhétpurpose of a time-tasgs provision is not
necessarily fear of prejudice to the ingdreé 1981-NMSC-032, { 11, 632 P.2d at 345. Sanchez
accordingly concludes that, “[w]here an insurasea the affirmative defse of violation of a
time-to-sue provision, it need nshow that it was prejudiced lwolation of the provision. It

need only show the breach981-NMSC-032, 1 12, 632 P.2d at 345.

-47 -



Eleven years later, the Supreme CourtNEw Mexico decided Roberts Oil Co. v.

Transamerica Ins. Co., 1992-NMSC-032, 833 P.2d(2Ra@berts Qil”), in which two insurance

companies

defend[ed] two partial summary judgmengieving them of liability under their
respective insurance policiésr an incident of groundwater contamination that
occurred several years before they weotified of the insured’s claims against
them and after the insured had assursabstantial obligatns and incurred
significant expenses to remediate the aomhation. The insured appeal[ed] from

the summary judgments, arguing that, even if it breached a clause in the policies
providing that it would not make sualoluntary payments, the breach did not
discharge the insurers st prejudice to them.

Roberts Oil, 1992-NMSC-032, 1 833 P.2d at 222-23. In Robertd,Ghe Supreme Court of

New Mexico rejected an attempt to limit Esquibel in two ways. First, the Roberts Oil defendants

tried to restrict_Esquibel to cases where rengiisubstantial prejudice protects innocent third
parties,_see Roberts Oil 1992-NMSC-032, 1 23, B238 at 228, but the Supreme Court of New

Mexico “th[ought] that the rationale behiigquibel cannot be limited so narrowly,” Roberts Oil

1992-NMSC-032, 1 24, 833 P.2d at 228. See id. (‘deno indication in the opinion, nor any
in the many other cases requiriaghowing of actual prejudice atthe rule operates only when
an innocent third party is or fidbeen injured.”). Second, thelberts Oil defendants argued that
Esquibel applies to cases whem insured breaches only a co@t®n clause iran insurance
contract and not “when the insured breachesrgitevisions, such as the voluntary payment and
no action provisions in this case.” 198RASC-032, 1 25, 833 P.2d at 229. The voluntary
payment clause at issue in Roberts Oil stétas “[tlhe insured shall not, except at his own
cost, voluntarily make any payment, assurapy obligation or incur any expense,”
1992-NMSC-032, 1 8, 833 P.2d at 224, while the no adi@ause states that, “[n]o action shall

lie against the company unless, as a condigmredent thereto, there shall have been full

compliance with all of the tens of this policy,” 1992-NMsC-032, 1 9, 833 P.2d at 224. The
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Supreme Court of New Mexico wéwilling for purposes of thisase to accede to the insurers’
argument that the no action céudoes indeed convert the walary payment clause from a
promise by the insured to an express conditethe insurer’s obligations,” 1992-NMSC-032,
134, 833 P.2d at 231, but the Supreme CamirtNew Mexico concluded that “this
distinction” -- between the insurance policy peion at issue in_Esquibel and “the voluntary
payment and no action provisions in thsase” -- “is one without a difference,”
1992-NMSC-032, 25, 833 P.2d at 228.

Roberts Oil reaches that result by “focusimg the purpose of the particular clause in
guestion and inquiring whether thadrpose will be advanced bymying it to the dispute in a
given case.” 1992-NMSC-032, { 27, 833 P.2d at 229.

When enforcement does not serve the reasons for the provision’s inclusion in the
policy, the insured’s reasonable expectatiost coverage will not be arbitrarily
denied must be given effect. In shahe authority of the provision is limited by

the reality of the way insurance policiase bought and sold; the effect of the
provision is limited by the reasonaldgpectations of the insured.

We hold that time limit on commencement of suit clauses, notice of loss clauses,
proof of loss clauses, amtoperation clauseshould all be reviewed on the basis

of whether their applicain in a particular casedaances the purpose for which
they were included in the policy. Only so reviewing these clauses can courts
satisfy the consumer’s reasonable expectation that coverage will not be defeated
on arbitrary procedural grounds.

1992-NMSC-032, 1 25, 833 P.2d at 228 (citationsttenh)(quoting_Estes v. Alaska Ins. Guar.

Ass’n, 774 P.2d at 1318)._ Roberts Oil quotes Bupreme Court of Connecticut’'s similar
reasoning:

In our judgment, a proper balance betwdlea interests of the insurer and the
insured requires a factual inquiry intwwhether, in the circumstances of a
particular case, an insurer has beegjygliced by its insured’s delay in giving
notice of an event triggering insuranceverage. If it can be shown that the
insurer suffered no material prejuditem the delay, tb nonoccurrence of the
condition of timely notice may be excused because it is not, in Restatement terms,
‘a material part of the agreed exchangeliteral enforcement of notice
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provisions when there is no prejudice isno more appropriate than literal
enforcement of liquidated damages clauses when there are no damages.

Roberts Qil, 1992-NMSC-032, § 30, 833 P.2d at 230 (emphasis added)(quoting Aetna Casualty

& Surety Co. v. Murphy, 538 A.2d at 223).

According to_Roberts Oil, Sanchez correcimdertook this same typef analysis,” but

it distinguished_Esquilis policy analysis regarding coofion clauses by relying on policy
“considerations [that] either dupate those underlying a coopecaticlause (preventing fraud or
collusion and protecting the insurer’s interests) replicate policies behind the statute of
limitations (encouraging prompt assertion of legjaims and cutting off stale claims).” Roberts
Oil 1992-NMSC-032, | 27, 833 P.2d at 229. Robertc@nments that, “while we agree with
the Sanchez approach of focusing on éhpurpose of the contractuprovision at issue, we
guestion the Court’s analysis tifie relevant considerationsiderlying the respective policy
provisions.” Roberts Oill992-NMSC-032, 1 29, 833 P.2d at 230.

An argument can be made that Robertsr@ijuires a showing cdubstantial prejudice
whenever an insured fails to satisfy a condipoacedent to suit, including an insurance policy’s

EUO and document production requireméntdhe Court is not inclined to go that route. First,

*The Supreme Court of New Mexico dismigseut of hand, the suggestion that Roberts
QOil's no action clause materialgitered_Esquibel’s analysis evérough it was wiing to read
the no action clause as converting ordinary contract provisions into “an express condition to the
insurer’s obligations,” 1992-NMSC-032, 1 34, 833 Pa2@31. Roberts Oil instead declares that
that “this distinction” -- between the insura&npolicy provision at issugn Esquibel and “the
voluntary payment and no action provisions i thase” -- “is one without a difference,”
1992-NMSC-032, 1 25, 833 P.2d at 228. That dectaratould reasonably be read as vitiating
the distinction between insurance policies tbatain a “clause [that] makes full compliance
with all of the policy terms a condition precedéman action against the company” and policies
that lack such a clause. Rolse@il 1992-NMSC-032, 1 34, 833 P.2d at 231.

The Supreme Court of New Mexico has shomo sign of reversing course. On the
contrary, State Farm Mut. Auto. In€o. v. Fennema, 2005-NMSC-010, 110 P.3d 491
(“Fennema”), extends Esquibeland Roberts Oil's reasoning. Fennema reads Esquibel as
articulating a “substantial prejudice rule[, winjcprovides that an insurer ‘must demonstrate
substantial prejudice as a result of a materi@abin of the insurance policy by the insured before
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Roberts Qil is distinguishable. Roberts Oil considers whetharsaned’s material breach of an
insurance policy voids that policy. See 199#SC-032, | 2, 833 P.2d at 222-23 (“The insurers
defend two partial summary judgments reigy them of liability under their respective
insurance policies”), id. at § 35, 833 P.2d at 23ati(gy that an insured’ material “breach or
nonoccurrence of a condition does not dischargentheer absent a showing that the insurer has
been substantially prejudiced”). Here, by cast, Liberty Mutual does not argue that the
Contract is void._See MTD 43 (“Based upon the provisions of the Policy and the preceding
case law, Plaintiff's appraisal demand is premature and fails to me&wimdly plausibility
threshold.”);_id. at 22 (asking ¢hcourt to declare Value Inn'séquest for appraisal and this
lawsuit are premature” and to determine that @eenplaint's counts “fail to state a claim”).
Thus_Roberts Oil does not consider the needghowing substantial prajlice when it comes to
conditions precedent to bringing suit, satisfactmf which can benefit the parties -- and the
courts -- by promoting settlement.

Second, the Court does not think that thgr@me Court of New Mexico would apply
Roberts Oil so broadly in this case, becausgirang a showing of substantial prejudice every
time a plaintiff failed to satisfy the particularraditions precedent to bignsuit might get close to

gutting the conditions precedent to bring saitogether, because prejudice, much less

it will be relieved of itsobligations under a policy.” Famema 2005-NMSC-010, 1 7, 110 P.3d
at 493 (quoting Esquibel 1980-NMSC-019, 1 15, 6(@dRt 1152). “The rationale for the rule
is that failure by an insurer to show substargrajudice by an insured’s breach will frustrate the
insured’s reasonable expectation that coveragé not be denied dnitrarily.” Fennema
2005-NMSC-010, 1 7, 110 P.3d at 493 (citingbBrts Oil 1992-NMSC-032, 11 27-28, 833 P.2d
at 229). _Feenema observes that “[o]ur courtgehapplied the substantial prejudice rule to
cooperation provisions, voluntary payment pravis, and misrepresentation and concealment
provisions,” and extended the sulvgial prejudice rule to consetu-settle provisions. Fennema
2005-NMSC-010 1 11, 110 P.3d at 494.
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substantive prejudice, may be rare. Furthemast situations, strict application of the EUO and
production document requirement conditions precettelting suit will be highly beneficial and
preferred by enabling parties to resoclaims outside the courtroom.

Nonetheless, Roberts Oil's unwillingness to ecdo-- absent substantial prejudice to the

insurer -- a provision to void a poy for the insured’s provision violation leads the Court to
believe that the Supreme Court of New Xi® would, in this case and under these
circumstances, not dismiss the Complaint for Value Inn’s failure to satisfy the Contract’s
conditions precedent to suit. Although LibeMutual does not ask the Court to void the
Contract nor to bar Value Inn from filing anoth#aim against it in the future, granting Liberty
Mutual’s motion to dismiss would likely achiewdfectively the same result. The Contract’s
time-to-sue provision states that Value Inmruat bring legal action agnst Liberty Mutual
unless that action is broughithin two yearof the damage date. Seerract § D, at 10. Here,
Value Inn allegedly suffered property damageQmtober 23, 2015. See Complaint § 7, at 2-3.
Thus, the two-year window has closed. If thme-to-sue provision is enforceable, dismissing
the Complaint -- even without prejudice -ewldd mean that Value mcould not sue on his
Contract, in which case there would be nothétgpping Liberty Mutual fsm not performing.
Value Inn’s only hope would be to fashion a clewause of action thaspomehow, falls outside
the time-to-sue provision’s scope, or for Valane Lo convince a court that applying the time-to-
sue provision violates public policy. The@t can imagine potential arguments why the time-

to-sue provision is not enforceabifebut their success is not guaranteed. The uncertainty about

%/alue Inn could at that time argue thag #ourt should not enforce the Contract’s time-
to-sue provision because Liberty Mutual is sabstantially prejudiced by its filing after the
time-to-sue provision’s two-yedimit. Although Sanchez states that enforcing a time-to-sue
provision does not require showing substantial pregidRoberts Oil stngly indicates that,
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given the chance, it would ovete Sanchez on that poinEee_Roberts Oil, 1992-NMSC-032,
1 29, 833 P.2d at 230.

Value Inn might also argue that the Catis time-to-sue provision is unenforceable,
because it begins to run on the damage date and not the date of daberdy. Mutual contends
that time-to-sue provisions are enforceable in Mésxico. See Reply at 11 (citing State ex rel.
Udall v. Colonial Penn Ins. Co., 1991-NM$)38, | 6, 812 P.2d 777, 779; Young v. Seven Bar
Flying Serv., Inc., 1984-NMSC-069, 1 10-12, 682d 953, 956; City of Santa Fe v. Travelers
Cas. & Sur. Co., No. 28,944, 2009 WL 6764000, a(NIM. Ct. App. Jan. 14, 2009)). In New
Mexico, time-to-sue provisions are enforcealndess they violate public policy. See State ex
rel. Udall v. Colonial Penins. Co.,1991-NMSC-048, 1 6, 812 P&d779. The general rule is
that time-to-sue provisions setting limits shorttean New Mexico’s gemal six-year contract
claim statute of limitations do hwiolate public policy. _See Et. Gin Co. v. Firemen’s Fund
Ins. Co., 1935-NMSC-001, 11 1-6, 39 P.2d 1024, 1024%&e also Turner v. New Brunswick
Fire Ins. Co. of New Brunswick, N.,J1941-NMSC-014, { 6, 112 P.2d 511, 513 (rejecting the
argument that “a one-year limitation period is vba&tause it shortens the statutory period of six
years for commencing actions on written contracts” (citing Electric@&inv. Firemen’'s Fund
Insurance Co., 1935-NMSC-001, 1 1-6, 39 P.2d 1024, 1024-25)); Sandoval v. Valdez, 1978-
NMCA-016, 1 39, 580 P.2d 131, 136 (“It is establasken in New Mexico that a ‘No Cause of
Action’ clause in a fire insurance policy, orarLivestock Transportation policy, is enforceable.”
(citing Elec. Gin Co. v. Firemen’s Funas. Co., 1935-NMSC-001, 11 1-6, 39 P.2d 1024,
1024-25;_Sandoval v. Valdez, 1978-NMCA-03639, 580 P.2d 131, 136; Wiseman v. Arrow
Freightways, Inc., 1976-NMCA-067, B, 552 P.2d 1240, 1242); Wiseman V. Arrow
Freightways, Inc., 1976-NMCA-067, 1 8, 552& 1240, 1242 (concluding that a livestock
transportation policy’s time-to-sue provision isf@ceable and not contrary to public policy).
The Court concludes that the Supreme Coull@iv Mexico would follow_Sandoval v. Valdez,
1978-NMCA-016, § 39, 580 P.2d at 136, ands&wian v. Arrow Freightways, Inc.,
1976-NMCA-067, T 8, 552 P.2d and 1242, becaussetiCourt of Appeals of New Mexico
cases’ holdings are consistent with the Supr@mert of New Mexico’s rulings in Elec. Gin Co.

v. Firemen’s Fund Ins. Co., 1935-NMSC-001,196, 39 P.2d at 1024-25 and Whelan v. State
Farm Mut. Auto. Ins. Co., 2014-NMSC-021, 328d 646 (“Whelan”). Moreover, the Supreme
Court of New Mexico has cited those Court Appeals of New Mexico cases’ time-to-sue
provision rulings without disapprawy of them._See, e.q., Boradiansky v. State Farm Mut. Auto.
Ins. Co., 2007-NMSC-015, 1 6-7, 156 P.3d 26,(citing_Sandoval v. Valdez, 1978-NMCA-
016, 1 20-23, 580 P.2d at 136); Sanchez, MES5C-032, T 8, 632 P.2d at 344 (citing
Wiseman v. Arrow Freightways, Inc., 1976-NMCA-067, 1 7, 552 P.2d at 1242).

New Mexico courts have determinedthat time-to-sue provisions in
uninsured/underinsured motorist (“UM/UIM”) caatts violate public policy if their time limit
begins running when the accident happensattof when the claim accrues. See Whelan,
2014-NMSC-021, 1 3, 329 P.3d at 648. See Smodoval v. Valdez, 1978-NMCA-016, 1 17,
580 P.2d 131, 134 (determining that time-to-sue provisions “are void where they place a
limitation upon or conflict with a statute gtarg uninsured motost coverage”).

It is an open question whether a commengraberty damage insurance policy’s time-to-
sue provision violatesyblic policy when it begins runninghen the damage happens. The New
Mexico cases concluding that time-to-sue pnowis are not contrary to public policy do not
address whether the moment the claims begin to run makes a difference. The cases to which
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Liberty Mutual cite also do not selve the question. See State ex rel. Udall v. Colonial Penn Ins.
Co., 1991-NMSC-048, 19 7-10, 812 P.2d at 780-81 (rejecting the State’s argument that
“preservation of the public fisc” was a publpolicy requiring the Supreme Court of New
Mexico to void a bond contract’s time-to-su@yision); Young v. SeveBar Flying Serv., Inc.,
1984-NMSC-069, 1 10, 685 P.2d at 956 (determining ‘ttadluire of an irsurer to provide an
individual with a copy of an applicable imrsmce policy will not, in every case, release the
individual from the time-to-sue provisions iretpolicy”); City of Santa Fe v. Travelers Cas. &
Sur. Co., the New Mexico Court of AppsaR009 WL 6764000, at *3 étermining that a bond
agreement’s time-to-sue provision applied to the city, even though the city did not directly issue
the bond). The Court could not locate a case outside of New Mexico that voids a time-to-sue
provision in an insurance contrditte Value Inn’s. Value Inrs proffered authority, Spicewood
Summit Office Condominiums Ass’n, Inc. v. Arkirst Lloyd’'s Ins. Co., 287 S.W.3d at 466,
from Texas, is of little help. In that casee ttourt determined thatantractual provision with

the “practical effect” of establishing a time-to-sue limitation of less than two years is void. 287
S.W.3d at 466. The provision is void not for palpolicy reasons, but rather because a Texas
civil code says it is._See 287 S.W.3d 46€r(g Tex. Civ. Prac. & Rem. Code Ann. § 16.070);
Tex. Civ. Prac. & Rem. Code Ann. § 16.070 (statireg #n “stipulation, contract, or agreement
that establishes a limitations period that is sdrdhan two years is void in this state”).

Whelan is thus the best resource for dateing whether the Supreme Court of New
Mexico would expand its reasoning with regarmd a UM/UIM contract to one relating to
commercial property damage. After a clos@klothe Court concludes that the Supreme Court
of New Mexico’'s UM/UIM-related reasoningn Whelan would not apply to Value Inn’s
commercial property insuranceofract, and, therefore, tH@upreme Court of New Mexico
would not void the Contract’s time-to-sue provision.

Whelan’s time-to-sue provisioanalysis begins by identifyg “the right that is being
limited.” 2014-NMSC-021, ¥ 10, 329 P.3d at 64Whelan notes that the UM/UIM statute
“seeks ‘to protect individual members of the pulagainst the hazard of culpable uninsured
motorists™ by requiring auto insurers togwide coverage for uniosed and underinsured
motorist coverage. 2014-NMSC-021, § 10, 329 Ri3649 (quoting Romero v. Dairyland Ins.
Co., 1990-NMSC-111, 1 6, 803 P2.d 242). Whelan thiss Brooks v. State Farm Ins. Co., in
which the Court of Appeals of New Mexico “rejedtan insurer’'s argument that an insured’s
UM/UIM cause of action against ansurer accrues on the datetloé underlying accident [and]
holding that the claim is based on an allegeglbih of the insurance contract and therefore
accrues after the insurer refuses to payctaen.” Whelan, 2014-NMSC-021, § 11, 329 P.3d at
649 (citing Brooks v. State Farm In€o., 2007-NMCA-033, Y 10-11, 154 P.3d at 697).
Whelan notes:

Brooks recognized that an insurer has theigbtb protect itself from uncertainty
caused by prejudicial delays in asgert of UM/UIM claims by including
“appropriate time limitations” in its insunae contracts. But, significantly, it
concluded that because “the date of accideparticularly extraneous to actions
for specific performance of a contract adbitrate involvingUIM coverage,” it
would be “fundamentally unfair to time-bar an insured from compensation that
was bargained for because an insured nmaybe aware until sometime after the
accident.
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Whelan, 2014-NMSC-021, T 11, 329 P.3d 646, 648n{c Brooks v. State Farm Ins. Co.,
2007-NMCA-033, 11 10-11, 154 P.3d 697).

Whelan later notes that New Mexico cwyrin deciding UM/UIM-related cases, have
“sought how to ‘best balance][ ] the interestgpermitting private contractual relations between
parties, and honoring the broad mitef the [UM/UIM] statute.” Whelan v. State Farm Mut.
Auto. Ins. Co., 2014-NMSC-021, 1 1829 P.3d 646, 650 (quoting Montaito Allstate
Indemnity Co., 2004-NMSC-020, § 18, 92 P.3d 1258}helan then notes that, “following that
approach,” the Court of Appeals BEw Mexico, in Sandoval v. Valdez,

held that a provision thdtarred suit one yeaufter the date of the accident was
not enforceable because it was shortantthe statutory limitations period for
bringing a personal injury suikd. 1 23-24. The Court dippeals reasoned that
the purpose of the UM/UIMtatute was to protect tlsured from the uninsured,
not the insurer from the insured, Y 16, stating that g]lthough many uninsured
motorist statutes do notdglude a limitation period, the tent to protect the victim
or the insured motorist from havingbbear the totdbss is obvious,id. § 20.

Whelan v. State Farm Mut. Auto. InS0., 2014-NMSC-021, 1 14829 P.3d 646, 650 (citing
Sandoval v. Valdez, 1978-NMCA-016, 580 P.2d, 13The Supreme Court of New Mexico
does not expressly adopt the Court of App@dldlew Mexico’s reasoning in Brooks v. State
Farm Ins. Co. and Sandoval v. Valdez, but Whslaaling -- that timeto-sue provisions in
UM/UIM contracts violate publigolicy if their time limits begi running at the date of the
accident,_see 2014-NMSC-021, 13, 329 P.3d at 648crporates the principles that those
cases express.

Whelan features some concern about theege fairness of a time-to-sue provision that
begins to run before a claim accrussg 2014-NMSC-021, 11 15-16, 329 P.3d 646, 650-51
(“We can find no reasonable justification fotimitations period that mabar a claim before a
lawful cause of action accrues.Buyt the Supreme Court of New Meo does notite to caselaw
for that proposition, and the Ikubf Whelan’s reasoning relado UM/UIM-specific concerns
and cases; Whelan discusses the time-to-sueswavior ten paragraphs without citing a single
case that concerns a non-UM/UIM insurance goliMoreover, no court saapplied Whelan to
non-UM/UIM contracts; so far, courts discoselan only in other UM/UIM-related cases. See
Jaramillo v. Gov't Employees Ins. Co., 573 App’x 733, 745 (10th Cir. 2014)(Holmes, J.);
Miller v. Cincinnati Ins. Co., No. C\17-00271, 2018 WL 704719, at *5 (D.N.M. Feb. 2, 2018)
(Yarbrough, M.J.);_Gov’'t Employees IngLo. v. Shroyer, No. 115-CV-0306, 2015 WL
12669885, at *4 (D.N.M. Dec. 1, 2015)(Kelly, C.JSinclair v. Zurich Am. Ins. Co., 141 F.
Supp. 3d 1162, 1168 (D.N.M. 2015)(Lynch, M.J.)Intan v. Safeway Ins. Co., 2017-NMCA-
071, 1 10, 404 P.3d 434, 438.

The Court sees two significant differencbstween a UM/UIM-related automobile
insurance policy and Value Inn’s jpoyt covering commercial propgrtdlamage. First, a specific
statutory regime -- the UM/UIM statute -- gowms an automobile insurance policy, which
demonstrates New Mexico’s deliberate pgliéor protecting an insured from financial
consequences from an accideth an uninsured ounderinsured driver.Second, the UM/UIM
statute’s purpose is to protemdividual drivers who may nobe sophisticated insurance
customers and may find themsehatsthe wrong end of a powdisparity when purchasing an
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Value Inn’s chances to enforce its contractual rights if the Court dismisses the Complaint leads
the Court to conclude that the Supreme Cofitlew Mexico would not dismiss those claims
unless Liberty Mutual suffereslibstantial prejudice.

An affirmative defense succeeds on a rule J(Bjomotion if the complaint has a “built-in

defense and is essentially sd#feating.” 5B C. Wright & A. Miller,_Federal Practice and

Procedure § 1357, at 713 (3d. ed. 2004). Hemetls nothing in the Complaint or in the
Contract indicating that Libertilutual suffered substantial prejad as a result of Value Inn’s
failure to satisfy conditions precedent before filthgs legal action. Therefore, Liberty Mutual’s

affirmative defense that Value Inn failed tdisfy conditions precedent before filing suit fdils.

automobile insurance policy. Business ownehn® are in the market for insurance coverage for
damage to commercial propertyeanore likely to be on roughlgqual footing with the insurer
when negotiating a policy. Imert, the reasons for voiding anfavorable time-to-sue provision

in a UM/UIM policy do not apply to a commeatiproperty insuranceoatract like Value Inn’s

policy with Liberty Mutual. In light of the abay the Court concludesahthe Supreme Court of

New Mexico would enforce the Contract's #ro-sue provision. Moreover, because the
Whelan reasoning depends on the statute gawgrtie contract and not the claim’s category,
Whelan does not support UPAndh UIPA claims prevailing owvecontractual time-to-sue
defenses._See Ryan v. Liberty Mut. Fire Ins. Co., 234 F. Supp. 3d 612, 618-19 (D.N.J. 2017)
(Walls, J)(applying a contract’s one-year time teasuit to a claim lwught under New Jersey’s
consumer fraud statute, N.J. Ann. 8§ 56:8-+2b0, because “[a]ll of RIntiffs NJCFA claims
related directly to the insuranpelicy dispute over the denial of benefits”); Hays v. Mobil Oil
Corp., 736 F. Supp. 387, 396 (D. Mass. 1990)(Wolf, 3fdteing a contractual time bar to suit,
because “the provision is broadogigh to reach all claims arising out of the business relationship
between the parties, ining an unfair business practices cldingrder aff'd in part, vacated in

part, 930 F.2d 96 (1st Cir. 1991)(“We conclude, as did the district court, that this language is
sufficiently broad to encompassetpresent statutory claim.”But see Hornsby v. Phillips, 378
S.E.2d 870, 875 (Ga. Ct. App. 1989)(“[W]e hold thamttactual defenses are inapplicable when

an action is based not on the gant but solely on an alleged \ation of the Sale of Business
Opportunities Act[, Ga. Code Ann. § 10-1-410 to -417].").

Y iberty Mutual argues that “preserving a tijméimitations defense is not a legal reason
to decline to dismiss this case for failure toestatclaim.” Reply at 11Liberty Mutual states
that

[a]llowing a party to file suit in anticigen of a breach ofantract that may not
even occur is a dangerous precedent that would promote the filing of any
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The Court emphasizes the narrowness of itdingl Insureds should not use the Court’s
holding to justify refusing to submit to an EWD provide requested dozients to the insurance
company, and then file suit one week, one montleven one year afterg¢hncident. In those
cases, the Court and state counts likely to dismiss the casadarequire a second suit. It is
only when, for whatever reason, a second suit doutan no benefit of the insurance contract
that the Supreme Court of New Mexico woutde Court concludes, require a showing of
substantial prejudice to thénsurance company to get arouride condition precedent.
Experienced attorneys should atsat delay filing a lawsuit untihe last minute to avoid having
to submit to an EUO or provide requested documeiven when substantial prejudice must be
shown, a material breach creates a presumpfigmejudice, see Roberts Oil, 1992-NMSC-032,
1 43, 833 P.2d at 232 (“The courts seem fairly uniformgreeing that when an insured breaches
one of these policy provisions, a presumption efjuatice to the insurer arises.), and the insuror
bears the ultimate burden to support thr@sumption, see Fennema, 2005-NMSC-010, 13, 110
P.3d at 495 (“Since it is the insurer who is seekinbe excused from this aleatory promise, the
insurer should, in the words &ule 301, bear the ‘risk of nongeasion’ that the insured’s
conduct prejudiced the insurer.”); Robe@d, 1992-NMSC-032, 1 46833 P.2d at 234 (“The

presumption may be met or rebutted by the redlby presenting evidence that the insurer was

premature lawsuit, regardless of whetloe not a cause ddction has accrued.
Filing premature lawsuits would weigh agst the interesof judicial economy
and is unfair and, thereforerejudicial to a defendant.

Reply at 10. Liberty Mutual’'s argument isusd, but many of Value Ing’claims’ merits do not
depend on the appraisal’s outcome. For instancallégations that Liberty Mutual (i) breached
its contract and committed insurance bad faghnot agreeing to the appraisal promptly; and
(i) violated the UIPA and UPA, and committeégligent misrepresentation by misleading him
about its policy and not settling its claim inogbfaith, are true regardless what the appraisal
concludes.
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not substantially prejudiced.”). Thus LibeMjutual may be able, sometime down the road, to
show it suffered substantial gpudice. For now, the Court determines that, under Igbal and
Twombly, Value Inn has stated a pléasiclaim for relief.

I. VALUE INN STATES A CLAIM FO R BREACH OF CONTRACT, INSURANCE

BAD FAITH, AND UIPA VIOLATIONS, BUT NOT FOR UPA VIOLATIONS OR
NEGLIGENT MISREPRESENTATION.

Value Inn states a claim for breach of cant, insurance bad faith, and some UIPA
violations. Value Inn does not properly allege a cause of action for UPA violations or negligent
misrepresentation. The Court also dismis¥@due Inn’s injunctive ad declaratory relief
requests as moot, because, according to thiegabriefings, Value Inn has achieved the
requested relief.

A. VALUE INN STATES A CLAI M FOR BREACH OF CONTRACT.

In its Complaint, Value Inn first alleges thaberty Mutual breached its Contract. See
Complaint 9 15-18, at 6-7. Value Inn allegeat thiberty Mutual beached its contractual
obligations by performing one or more of fifteeniaas that appear to have been lifted verbatim
from UIPA'’s list of unfair insurace practices. Compare Complaint 17, at 6-7, with N.M. Stat.
Ann. § 59A-16-20(A)-(0). Value Inadds no facts to this list @ictions, see Complaint § 17, at
6 (“Liberty Mutual breached its contractual olalipn to Plaintiff by . .. attempting to settle
claims on the basis of an applicat that was altered without nodé, or knowledge or consent of,
the insured . . . .”), and so these generic allega do not, on their owmstablish plausible facts
for the Court to accept as trder its motion to dismiss analis, see Igbal, 556 U.S. at 678
(stating that a complaint need not set forth detddetlal allegations, yet a “pleading that offers
labels and conclusioner a formulaic recitation of the eshents of a cause of action” is
insufficient); id. (“Threadbare o#tals of the elements of a @ of action, supported by mere

conclusory statements, do not suffice.”).
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Value Inn, however, alleges facts selhere in the Complaint supporting a
breach-of-contract claim. It asserts, for instance, that its Contract contains a clause stating that,
if they disagree on the amount loks, either party may request appraisal._See Complaint
1 11, at 4. The appraisal clause states:

If we and you disagree on the value o tiroperty or the amount of loss, either

may make a written demand for an appraidahe loss. In this event, each party

will select a competent and impartial appraiser. The two appraisers will select an

umpire. If they cannot age, either may request that selection be made by judge

of a court having jurisdiction. The apprasevill state separately the value of the

property and amount of loss. If thdgil to agree, they will submit their

differences to the umpire. A decision agreed to by any two will be binding.

Contract I E(2), at 8. Valuen avers that it “demanded apaliper the policyand named an
appraiser, but the “Defendantsveaefused to comply with thegppraisal process,” so no umpire
has been selected. Complaint § 13, at 5. Acograi Value Inn, the appraisal clause holds that,
once Value Inn requests an appraisal, bothu&dnn and Liberty Mutual must select “a
competent and impartial appraiser.” Contra@.aWalue Inn asserts that Liberty Mutual has not
selected an appraiser, as the Contract requissuming these facts &isle, Value Inn states a
claim to relief that is plausible on its face. Malmn also asserts that it suffered contract-related
damages._See Complaint § 32, at 11. Consegué&falue Inn asserts facts that raise a right to

relief above a speculative leV&l.See Twombly, 550 U.S. at 5565.

B. VALUE INN STATES A CLAI M FOR INSURANCE BAD FAITH.

The Court’'s analysis whether Value Inn states a claim for insurance bad faith unfolds

roughly as does its analysis for Value Intvseach-of-contract claim. Although Value Inn

18 iberty Mutual argues that Value Inn’s breamficontract claim is premature, because
the appraisal has not yet been performedee Reply at 5. Value Inn alleges, however,
breach-of-contract damages arising from the time that Liberty Mutual allegedly refused to
proceed with the appraisal. See Complaint § 321af'Plaintiff incurred . . . costs of delay in
performance, costs of mitigation, [and] costsobstitute performance . ..”). Therefore, Value
Inn alleges harm not dependemtthe appraisal’s outcome.
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asserts that Liberty Mutual amtbbinson acted in bad faith tigting, once again, UIPA’s list of
unfair insurance practices verimat compare Complaint § 20, at 7-8, with N.M. Stat. Ann.
8 59A-16-20(A)-(0), Value Inn, elsewhere inethComplaint, asserts facts establishing a
plausible claim for insurance bad faith. Néwexico’'s insurance bad-faith cause of action
derives from “an implied covenant of fair dewjiwhich creates an obligan between the parties

to act in good faith.”_Ambassador Ins. CoSt. Paul Fire & Marindns. Co., 1984-NMSC-107,

1 11, 690 P.2d 1022, 1024 (citing 17 Am.Jur.2d Gutér 8§ 256 (1964)). In its Complaint,
Value Inn alleges that Robinson “ignored clgatbvered damage,” and “improperly requested
an[] EUO and authorized his cowhgo request documents sgldor the purpose of harassing
the insured in an attempt [tjo have him adce@mdequate payments made on the claim.”
Complaint 8, at 3. it alleges that Liberty Maithas requested irrelevant documents “made for
the sole purpose of harassing Plaintiff, prolonghmg claims process and attempting to dissuade
him from continuing with his é@im.” Complaint § 10, at 4. Theslleged facts establish a claim
for insurance bad faith.
Liberty Mutual argues that Value Inn’s insurance bad-faith claim is premature, because

Value Inn “refuses to allow Liberty Mutual tjonduct its investigation” by not submitting to an
EUO or providing requested documents. MTDL14t Liberty Mutual contends that “[c]ourts
that have addressed the issuevbiether a bad faith claim can bmintained when the insured
refuses to submit to an EUO have dismissedithd faith claim.” MTD at 14 (citing West v.

State Farm Fire & Cas. Co., 868d 348, 351 (9th Cir. 1989); Buela v. Calfarm Ins. Co., 116

Cal. App. 4th 578, 595 (2004); Glelndem. Co. v. Superiorddrt, 6 Cal. App. 4th 725, 731

(1992)). This argument is unavailing. The case which Liberty Mutal cites respond to

motions for summary judgment. At the motitmedismiss stage, the Court must view Value

-60 -



Inn’s factual allegations ithe light most favorableo it and draw all re@mable inferences in its

favor. See Tellabs, Inc. v. Makor Issues & Rgyhttd., 551 U.S. at 322In its Complaint,

Value Inn alleges that its policy covers itaioled damages, and that Liberty Mutual and
Robinson improperly requested Value Inn to submit to an EUO and provide unnecessary
documents to harass him. See Complaint § &tl8;4. Accepting these facts and drawing all
reasonable inferences in its favor, Value Inn’s refusal to submit to the EUO or provide the
requested documents does najate these allegations.

C. VALUE INN STATES A CLAI M FOR A UIPA VIOLATION.

Value Inn alleges that Liberty Mutuaind Robinson violatedhe UIPA 8 59A-16-4
specifically, by

knowingly misrepresenting to Plaintifffhe benefits, advantages, conditions or

terms of the Policy; knowingly using any name or title of any policy or class of

policies misrepresenting the true natwé the Policy to Plaintiffs and by

knowingly failing to disclose material facto the Plaintiffs reasonably necessary

to prevent other statements made from being misleading.
Complaint 1 23, at 9. These allegations mirr&@98-16-4(A), (E), and (G). Value Inn also
alleges that Liberty Mutualnal Robinson violated § 59A-16-20

by knowingly committing the following actgi) misrepresenting to Plaintiff's

pertinent facts or policy provisions relatitg coverages at issue; (ii) failing to

adopt and implement reasonable stanslai@ the prompt investigation and

processing of Plaintiffs’ claims arisinader the Liberty Mutual insurance policy;

and, (iii) not attempting irgood faith to effectuate pmpt, fair and equitable

settlements of Plaintiffs’ claims in whidiability has become reasonably clear.
Complaint { 24, at 9. These allegatiomsror 8§ 59A-16-20(A), (C), and (E).

These generic accusations mirroring the statutes’ langimg®t, on their own, state a
claim upon which relief can be granted. See llgb%6 U.S. at 678 (“[A] pleading that offers

labels and conclusionsr a formulaic recitation of the eshents of a cause of action” is

insufficient.”). The majority of Value Inn'$JIPA allegations relate to making misleading
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statements or withholding important infornzatirelating to Value Inn’s policy. Value Inn does

not, however, allege that anyone misrepresethedpolicy. Rather, Value Inn alleges that
Liberty Mutual and/or Robirs reached unreasonable conclusions about the merits of Value
Inn’s claim, see Complaint X, at 3, and proceskets claim in bad faith, see Complaint

19 10-13, at 3-5. The only UIPA allegations Which Value Inn provides corresponding factual
assertions are for “failing to adopt and implement reasonable standards for the prompt
investigation and processing Blaintiffs’ claims arising under the Liberty Mutual insurance
policy; and ... [for] not attapting in good faith toeffectuate prompt, fair and equitable
settlements of Plaintiffs’ claims in which liability has become reasonably clear.” Complaint
1 24, at 9. Value Inn alleges that Liberty tMal and Robinson unreasonably undervalued the
damages, see Complaint {8, at 3, and insisted on a EUO to “prolong[] the claim process and
attempt([] to dissuade him from continuingthwhis claim,” Complat 10, at 3-4.

Consequently, Value Inn statasclaim for a UIPA violatio pursuant to § 59A-16-20(C)
(“failing to adopt and implement reasonaldéandards for the prompt investigation and
processing of insureds’ claims arising under poligie&alue Inn also states a claim for a UIPA
violation pursuant to 8 59A-1BO(E) (“not attempting in good faitto effectuate prompt, fair
and equitable settlements of an insured’s claimghich liability has becme reasonably clear”).

The Court dismisses all other UIR#legations and theories.

D. VALUE INN DOES NOT STATE A CLAIM FOR A UPA VIOLATION.

Value Inn alleges that Liberty Mutuah@ Robinson’s conduct eiated the UPA by

[Klnowingly making false, misleading @r and written statements, visual
descriptions and other reggentations in connection twithe sale of Liberty
Mutual’'s goods and services, namely ir@swce policies, which may, tends to and
did deceive and mislead any persowjuding Plaintiff, and includes:

1. causing confusion or misunderstanding as to the source, sponsorship,
approval, and certification of Liberty Mutual’[s] goods and services;
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2. representing that Liberty Mutualgoods and services have sponsorship,
approval, characteristica)gredients, uses, benefibs quantities that they
do not have;

3. using exaggeration, innuendo or ambigaisyto a material fact or failing
to state a material fact when doisg deceives or tends to deceive;

4. stating that a &ansaction involves rights, rewlies or obligations that it
does not involve; and

5. failing to deliver the quality or quantitf goods or services contracted for
by the parties.

Complaint § 26, at 9-10. Value Inn adds thiierty Mutual and Robinson “took advantage of
his lack of knowledge, ability, expence, or capacity to a grossly amfdegree that resulted in a
gross disparity between the value received bynkBthand the price paidy Liberty Mutual’s
goods and services.” Complaint § 27, at 10lu¥dnn’s UPA allegations closely track language
from UPA’s unfair practices defitions without adding additional facts. Compare Complaint
17 27-28, at 9-10, with N.M. StatnA. § 57-12-2(D)(2), (3), (14), 8}, (17); (E)(2), (2). Like

its UIPA allegations, Value Inn’'s UPA lacks fachasserted elsewhere in the Complaint. See

Ashcroft v. Igbal, 556 U.S. @78 (stating that a cortgint need not set forth detailed factual

allegations, yet a “pleading that offers labatsd conclusions or a foutaic recitation of the
elements of a cause of action” is insufficientyalue Inn’'s Complaint alleges that Liberty
Mutual and Robinson unreasonably undervalued the damages, see Complaint § 8, at 3, and
insisted on a EUO to “prolong(] the claim process and attempt[] to dissuade him from continuing
with is claim,” Complaint | 10, at 3-4. Nowheatees Value Inn allege spific facts relating to

Liberty Mutual or Robinson maikg unfair or misleading statementsselling him its insurance

policy. See Stevenson v. Louis Dreyfus@p1991-NMSC-051, § 13, 811 P.2d at 1311 (stating

that a UPA claim element is that the falsarosleading representation was knowingly made in
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connection with a sale, lease, rental, or loagazfds or services); N.. Stat. Ann. 8 57-12-2(D)
(defining an unfair or deceptive practice as a false or misleadprgsentation “knowingly
made in connection with the sale, lease, rental or loan of goods or senigdhe extension of
credit or in the collection of dé¢s by a person in theegular course of #thperson’s trade or
commerce”). Consequently, the Court will dissiValue Inn’s UPA claims for failing to state a
claim upon which the Court can grant relief.

E. VALUE INN DOES NOT STATE A CLAIM FOR NEGLIGENT
MISREPRESENTATION.

Value Inn alleges that berty Mutual and Robinson

made false representations fatt or representations of fact that, while literally

true, were misleading, Liberty Mutuah@ Robinson did not excise ordinary

care in obtaining or comumicating the information conveyed, Liberty Mutual

and Robinson should reasonably have faredelaintiff would be harmed if the

information conveyed was incorrect orstading, and that Plaintiff justifiably

relied on the information to each of his detriment.
Complaint § 29, at 10-11.

A negligent misrepresentation claim in New>»¥® requires showing: “(1) the defendant
made a material representation to plaintiff, t(®) plaintiff relied upon the representation, (3) the
defendant knew the representation was false dlentaecklessly, and J4he defendant intended

to induce reliance by the plaintiff.” Rope&. Parnell, 2017-NMCA-038, 31, 392 P.3d 642, 652

(citing Saylor v. Valles, 2003-NMCA-037, 1 163 P.3d 1152)._ See UJI 13-1632 (stating that

“[a] material misrepresentatias an untrue statement which a party intends the other party to
rely on and upon which the othgarty did in fact rely,” ad “where the speaker has no
reasonable ground for believing that the statemeade was true”). Value Inn comes close to
reciting the negligent misrepresentation eletseomitting an allegation that Liberty Mutual
and/or Robinson intended to incdu@alue Inn to rely on the misnggsentations. In any case, the

count’'s deeper problem is that Value Inn does allege facts anywhere in the Complaint
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indicating what those false or misleading reprgations are, who said them, how Value Inn
relied on them, or why it was justified in dgi so. Consequently, the Court would dismiss
Value Inn’s negligent misrepsentation claim for failure state a claim.

F. THE COURT DISMISSES VALUE INN'S DECLARATORY AND
INJUNCTIVE RELIEF REQUEST AS MOOT.

In its Complaint, Value Inn asks that theutt “order that an EUO is not appropriate in
this matter and that this claim proceed throughappraisal process in the policy.” Complaint
1 38(a), at 12. The Court determines that¢kasan is moot, because, since filing its Complaint,
Value Inn submitted to an EUQ, see Response 4 (‘&efendants’ assertion that Plaintiff has
refused to submit to an EUOusitrue as it is set for Septemldgr2017”); Reply at 2 (“Plaintiff
finally submitted to an EUO on September 1, 20Q1&hd Liberty Mutual agreed to proceed with
the appraisal, see Reply at 3 (“During the EB@intiff again demandeappraisal, and Liberty

Mutual thereafter informed Plaintiff that libelutual agrees to preed with appraisal.™)?

To the extent that the Court dismissesuéalnn’s declaratory and injunctive relief
requests as moot based on whia¢ post-Complaint pleadings raise, the Court may do so,
because the mootness inquiry implicates @murt's subject-matter jurisdiction under rule
12(b)(1). _See Doyle v. Midland Credit M., Inc., 722 F.3d 78, 80 (2d Cir. 2013)(“Under
Article 11l of the U.S. Constitutin, ‘[w]hen a case becomes moot fiederal courts lack subject
matter jurisdiction over the action.” (quoting FoxBd. of Trs. of StatéJniv. of N.Y., 42 F.3d
135, 140 (2d Cir.1994))). Consequently, the Court isrestricted to the goplaint, as it is on
rule 12(b)(6) challenges for failure to state anslaWhen “resolution of the jurisdiction question
is intertwined with the merits of the case,” however, a court may have to convert the rule
12(b)(1) motion into a summagudgment motion under rule 56 of the Federal Rules of Civil
Procedure. _Holt v. United &es, 46 F.3d 1000, 1003 (10th Ci©95). See 5B C. Wright,
Miller, Federal Practice & Procedures § 1350,246-49 (4th ed.)(“If .. a decision of the
jurisdictional issueequires a ruling on the underlying subsitamerits of the case, the decision
should await a determination tdfe merits either by the distticourt on a summary judgment
motion or by the fact finder at the trial.”). The Court can convert part of a motion to dismiss into
a motion for summary judgmengee, e.g., Advanced Optics Elecs., Inc. v. Robins, 633 F. Supp.
2d 1237, 1256-57 (D.N.M. 2008)(Browning, J.)(tregtia motion to dismiss as a motion for
summary judgment with regard to one issue ittt others). Liberty Mutual’'s subject-matter
jurisdiction argument -- that Value Inn’s declargtand injunctive reliefequests are moot -- go
to the case’s merits, because whether Valudamsubmitted to an EUO and Liberty Mutual has
agreed to an appraisal determines both winatireeCourt should grant Value Inn’s requests and
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.  THE COURT WILL NO T ABATE THIS ACTION.

In its Response, Value Inn asks the Courtabate this case dibat the parties can
complete the EUO and appraisal process&ee Response |1 11-12, at 5 (citing Vanguard

Underwriters Ins. Co. v. Smith, 999 S.W.2d at 45¢galue Inn asserts théhe proper sequence

of events is to complete the EUO and amakiprocesses and determine Liberty’s claims
position . . . [which will] likely dispense with mg issues in this case and avoid unnecessary
time and expense. At that time, the abatdnstiould be lifted and any necessary remaining
litigation can go forward.” Response | 12, at 5.

Courts have abated legal acis in similar circumstances to permit appraisal to proceed.

See, e.qg., Hallak v. Allstate Vehicle & dpr. Ins. Co., No. 4:17-CV-00237-O-BP, 2017 WL

4182198, at *3 (N.D. Tex. Aug. 29, 2017)(Ray Jr.,Johnson v. Liberty Mut. Fire Ins. Co., No.

4:14-CV-604, 2015 WL 11170153, at *2 (E.D. T&xct. 30, 2015)(Mazzant, J.); Gutierrez v.

Geovera Specialty Ins. Co., No. CVI2-3696, 2013 WL 12139381, at *2 (S.D. Tex. Feb. 20,

2013)(Stacy, J.); James v. Prop. & Cas. @s. of Hartford, NoCIV.A. H-10-1998, 2011 WL

whether those requests are stiltiéle 111 controversies. When converting a motion to dismiss to
a motion for summary judgment, courts must‘pggen a reasonable opganity to present all
the material that is pertinent toe motion.” Fed. R. Civ. P. (. See GFF Corp. v. Associated
Wholesale Grocers, Inc., 130 F.3d 1381, 188dth Cir.1997). For a motion for summary
judgment, the Court may also consider argumeaitsed in a reply so long as it affords the
opposing party a sufficient intervéd “request time to file a&urreply.” Pippin v. Burlington
Resources Oil and Gas Co., 440 F.3d 1186, 1194 (Tt 2006). The Court can consider
Liberty Mutual’s assertion in its reply that it agrededoroceed with the appraisal, see Reply at 3,
because Liberty Mutual filed its reply over sihonths ago and Value Inn has not requested time
to file a surreply. Consequently, the Court ncaysider Liberty Mutual’'sassertion that it has
begun complying with the appraisal processb& an undisputed fact. See Walton v. New
Mexico State Land Office, 49 F.ufp. 3d 920, 931 n.16 (D.N.M. 2014)(Browning, J.)
(determining that a defendant’s factual assertioa reply is undisputed, because the plaintiff
did not request time to filesurreply to dispute it), supghented, 113 F. Supp. 3d 1178 (D.N.M.
2015)(Browning, J.), aff'd sub nom. Walton v. Pdw821 F.3d 1204 (10th Cir. 2016). If Value
Inn feels that it did not get a reasonable oppattuio provide evidence on this matter, it may
still do so, but, for now, the Court considers \élan’s declaratory anihjunctive relief to be
moot.
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4067880, at *3 (S.D. Tex. Sept. 12, 2011)(Werlein,dJy,,Vanguard Underwriters Ins. Co. v.

Smith, 999 S.W.2d at 451. In tlesases, however, courts gexh the insurance companies’
requests for abatement to effect the insuraneepany’s contractual right to appraisal before
litigation. Here, the insuredldéis a legal actionral then requests aleatent; the insurance

company is not requesting abatement. See Respblselt is requesting dismissal, to which it
is entitled. Value Inmmay have a contractual right to appraisal once it asks for one, see
Contract 9 E(3)(b), but it does not have a cattra right to an appraisal before legal action

proceeds any further, and the Court does not, at this time, see a need to abate, see Gomez v.

Nationwide Prop. & Cas. Ins. Co., No15:CV-67, 2016 WL 6816217, at *2 (S.D. Tex. Jan. 28,

2016)(Quiroga, M.J.)(denying the plaintiff's regtieto abate legal action while appraisal
proceeds, and stating that the “[p]laintiff entitled to appraisal, but not necessarily to
abatement”).

IV.  THE COURT WILL NO T AWARD ATTORNEYS FEES FOR VALUE INN'S
DISMISSED UIPA AND UPA CLAIMS.

Liberty Mutual asks the Court to awardaittorneys’ fees for defending against Value
Inn’s UIPA and UPA claims. According to Likdg Mutual, Value Inn knew those claims were
groundless but brought them anywaSee MTD at 23; Reply at 12. The Court will not award
attorneys’ fees for Value Inn’s UIPA or UP&aims, because there ii® sound basis for the
Court to conclude thavalue Inn brought those claims knawji them to be groundless or to
conclude that the clainae in fact groundless.

The UIPA states that a court may award attgs fees to the prevailing party if “the
party complaining of the violatio of that article has brought action that he knew to be
groundless.” N.M. Stat. Ann. §9A-16-30(A). To the extenthat Liberty Mutual requests

attorneys’ fees incurred in defending against theAJtlaims that the Court dismisses, see supra
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8 1I.C, at 61-62, the Court will not award thostomeys’ fees, because there is no sound basis
for the Court to determine that Value Inn alleges UIPA claims that it knows are baseless. In its
Complaint, Value Inn does not allege factsmting its UIPA-based kdgations that Liberty
Mutual and/or Robinson madeisleading statements or withheld important information
regarding Value Inn’s policy._ See supra 8 1l1d%,61-62. The lack of facts is a reason to
conclude that Value Inn fails to state a claitris not, however, a sound reason upon which to
conclude that Value Inbrought those claims knong they were baseless.

The UPA states that courts “shall award aggrfees and costs to the party charged with
an unfair or deceptive trade practice or an unciongible trade practice if it finds that the party
complaining of such trade practice broughtamtion that was groundless.” N.M. Stat. Ann.

8§ 57-12-10(C). The Court determines that ¥alan does not state a claim for relief for its
UPA-based claims, because the UPA appliesritair trade practices relating to a sale or
transaction, and Value Inn does not allege amtsf relating to Liberty Mutual’'s actions in
selling him its insurance policy.See _supra 8§ II.D at 62-64. Although the Court sees fit to
dismiss those UPA allegationsrftailing to state a claim, th€ourt sees no sound reason to
conclude, however, that theld@®A claims were baseless.

IT IS ORDERED that Defendants Ohio Security Insurance Company and Liberty
Mutual Insurance Company’s Motion to Dismiss and for Dattaty Judgment and Supporting

Authority, filed August 22, 2017 (Doc. 6), isagited in part and dismissed in part.
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