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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

CAYETANO ZAMARRON,
Petitioner,
VS. No. CV 1700963 RB/SMV
RAYMOND SMITH, WARDEN, LCCF, and
ATTORNEY GENERAL OF THE STATE OF
NEW MEXICO,

Respondents.

MEMORANDUM OPINION AND ORDER
DENYING MOTION TO RECONSIDER

THIS MATTER is before the Court on the Motion to Reconsider filed by Petitioner
Cayetano Zamarron on March 5, 2018. (Doc. 7.) The Gualirleny the Motion to Reconsider.

Mr. Zammaron Petitionej filed his PetitionUnder 28 U.S.C. § 2254 for a Writ of
Habeas Corpus by a Person in State Custody on September 21(Xx171 (“Petition”)) The
Court dismissed the Petition for lack of jurisdiction and entered Judgment on January 30, 2018
(Docs. 5; 6.) The Court dismissed the Petition under 28 U.S.C. § 223thlise itvas a second
or successive 8 2254 petition filed without the required authorization from the Unétss S
Court of Appeals for the Tenth CircuitSee Doc. 5) The Court also denied a Certificate of
Appealability. (d. at 4)

Petitioner filed his Motion to Reconsider on March 5, 2qD&c. 7) He asks the Court
to reconsider its dismissal of the case and appoint counsel to represent him aifytdheer
dismissal for appealld. at 1-3.) Petitionerraises two issues in his motion, a “time issue” and
the issue of appointment of counsédl. @t 1) As to the time issudye states:

In case of time issue Mr. Zamarron only received courts order 7pdayso 2
15-18. The institution is/was on ‘lock down’ and Zamarax no canteen access,
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for paper etc., no law library access for reseamani] no assistancelhis
ammounts t@ ‘state created impediment’.

(1d.) With respect to the appointment of counsel issuartees:

Court should have appointed counsel to aid Mr. Zamarronin .each ofhis

habeas petitions including this oneack of shows an injustice from tiséart for a

man with no education, a Mexican nationalist, with limited grasfnglish.

There are no telling how many issues Mr. Zaemma actually has, including

‘actual innocence’ that he could raise w/ assistanceyem law library access.

(Id. at 2-2.) Petitioner’s notion does not address the second or successive nature of his Petition
or his failure to seek Tenth Circuit authorization prior to filing as required by law.

The Federal Rules of Civil Procedure do not expressly contemplate motions for
reconsiderationlnstead, motions for reconsideration are construed as proceeding under either
Fed. R. Civ. P. 59(e) or 60(b. motion to alter or amend a judgment under Rule 59(e) must be
brought within 28 days after entry of the judgméted. R. Civ. P. 59(eJcroundswarranting a
motion to reconsideunder Rule 59(einclude (1) an intervening change in the controlling law,
(2) new evidence previously unavailable, and (3) the need to correct clear error or prevent
manifest injusticeSee Brumark Corp. v. Samson Res. Corp., 57 F.3d 941, 948 (10th Cit995).

A motion for reconsideration iproperwhere the court haglearly misapprehended the facts, a
party’s position, or the controlling law, big not appropriate to revisit issues already addressed
in prior filings. See Van Skiver v. United States, 952F.2d 1241, 124810th Cir.1991); Servants

of Paracletev. Does, 204 F.3d 1005, 1012 (10th Cir. 2000).

A motion for relief from a judgment under Rule 60(b) must be brought within a
reasonable time and, for many of the Rule 60(b) grounds, within one year after ertey of t

JudgmentFed. R. Civ. P. 60(c)Rule 60(b) grounds for relief from a judgment include: (1)

mistake, inadvertence, surprise, or excusable neglect; (2) newly discovered e\@gfrerid;



(4) the judgment is void; (5) the judgment has been satisfied, released, orgiidcloa (6) any
other reason that justifieslief. Fed. R. Civ. P. 60(b)(1§6).

If the Court construes the motion@®e pursuant tRule 59(e), it was filed more than 28
days after entry of the Judgment and is untimely. The Court’'s Judgment was entered on January
30, 2018, and the deadline for filing a Rule 59(e) motion was February 27, Z&tBioner
contends that he did not receive the Court’s Judgment until “7 days prict3d.8.” (Doc. 7 at
1.) His motion demonstrates that he received the Judgment well within the Rule 59(e) time
period, but did not file a timely motion or seek an extension of time to file.

Furtrer, even ithe had timely filed under Rule 59(e), his motion establishes no basis for
reconsideration of the Court’'s disssal. Petitioner’'s notion does nofpresent any claim or
argument based aan intervening change in the controlling lawnewy discoveredevidence.

Nor does he argue any error on the part of the Court in its jurisdictional disofighal case.

Brumark Corp., 57 F.3dat 948. To the extent he is asking for reconsideration to prevent

manifest injustice, his argument that the Court should have appointed counset famharly

fails to establish any basis for reconsideratibimst, Petitionerdid not file any request for

appointment of counsel in this casarther,he does not have a right to appointment of counsel

in a civil proceeding, including a habeas corpus proceeBeaydry v. Corrs. Corp. of Am., 331

F.3d 1164, 1169 (10th Ci2003); MacCuish v. United States, 844 F.2d 733, 735 (10th Cir.

1988).Last, Petitioner'sargument that appointed counsel could raise numerous issues, including

actual innocence, goes to the merits of his habeas corpus claims, not to the Coussatisimi

the Petition as an unauthorized second or successive filing. Fed. R. Civ. P. § 2244(b).
Petitioneralso fails to establish any grounds for relief from the Judgment under Fed. R.

Civ. P. 60(b).He does not raise any of the grounds specified in 60(b)(1) through 60(bhb).



only possible basis for relief would be under Rule 60(bR&)e 60(b)(6)does not particularize
the factors that justify relief, but it provides courts vatithorityto vacate judgments whenever
such action is appropriate to accomplish justian Siver v. United Sates, 952 F.2d 1241,
1244 (10th Cir. 1991)Ordinaily, the situation must be one beyond the control of the party
requesting relief unddrule 60(b)(6) to warrant reliefee Ackermann v. United Sates, 340 U.S.
193, 202 (1950 Further,Rule 60(b)(6) is tanly be applied in extraordinary circumstances.
Liljeberg v. Health Servs. Acquisition Corp., 486 U.S.847, 863 (1988)Petitioner’s timeliness
and appointment of counsaigumentslo not address the jurisdictional basis for dismissal of the
case and do not constitute the type of extraordinary circumstances warrantnéCRu(6)
relief. Van Skiver, 952 F.2dat 1244.

Petitioner filed his second or successive 82254 Petition withwatinorization from the
Tenth Circuit Court of Appeal28 U.S.C. § 2241(b)(3). Petitioner fails to establish any grounds
for relief from the Court’s Judgment of dismissal under either Fed. R. Civ. P. 5%6j)(6).
The Court will deny his Motion to Reconsider and, under Rule 11 of the Rules Governing
Section 2254 Cases, will also deny a certificate of appealability.

IT 1S ORDERED thatthe Motion to Reconsider filed by Petitioner Cayetano Zamarron

on March 5, 2018. (Doc. 7) BENIED and a Certificatef Appealability iSDENIED.

M
ROBERT &BRACK
UNITED STATES DISTRICT JUDGE



