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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
JANICE NOWELL,
Plaintiff,
VS. No.CIV 17-1010JB\SMV

MEDTRONIC INC.; COVIDIEN PLC;
COVIDEN LP, and MEDTRONIC PLC,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on the Dedants’ Motion to Dismiss, filed
March 23, 2018 (Doc. 27)(“MTD”). The Court held a hearing on August 10, 2018. The primary
issues are: (i) whether the applicable statofdsmitations bar Plaintiff Janice Nowell’s claims
against Defendants Medtronic clnCovidien PLC, CovidierLP, and Medtronic PLC for
negligence, strict liability -- dggn defect, manufacturing defechdafailure-to-warn -- breach of
express warranty, and breach of implied wasraand (ii) whether Nowell has alleged with
specificity how the Defendants’ proct is defective and how thatfdet caused her injuries. The
Court will grant the MTD. Nwell's warranty claims are untimelbecause Nowell alleges that

her physician used the Defendantsfedtive product to repair her herhian October 27, 2010,

The Food and Drug Administration (“FDA”) stat “A hernia occs when an organ,
intestine or fatty tissue squeezisough a hole or a weak spot in the surrounding muscle or
connective tissue. Hernias often occur at the abdominal wall. Sometimes a hernia can be visible
as an external bulge particdlarwhen straining orbearing down.”_Hernia Surgical Mesh
Implants, FDA, https://www.fda.gov/Medicalees/ProductsandMedicalProcedures/Implantsa
ndProsthetics/HerniaSurgicalMédhfault.htm (last visited e 4, 2019). The FDA notes six
“most common” hernias: (i) inguinal, which “oasuin the inner groin”; (ii) femoral, which
“occurs in the upper thigh/outer groin”; (iii) irstdnal, which “occurs through an incision or scar
in the abdomen?”; (iv) Ventral, wth “occurs in the general abdominal/ventral wall”; (v) umbilical,
which occurs at the belly button”; and (vi) hiatal, which “occurs inside the abdomen, along the
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but Nowell did not file her original Complaifitr Damages for Personal Injury Resulting From
Negligence, Strict Liability and Breach of Wanties (Doc. 1)(*Complaint”), until October 5,
2017, almost three years afteethxpiration of the four-yeastatute of limitations governing
express and implied warranty claims. See NStat. Ann. § 55-2-725(1). Nowell's negligence
and strict liability claims a untimely, because the Second Amended Complaint for Damages for
Personal Injury Resulting from Negligence, &triiability and Breach of Warranties, filed
January 19, 2018 (Doc. 24-1)(“Amended Comgl3jnindicates that Nowell was aware of
cognizable tort injuries between April, 201dnd March, 2014, but did ndile her original
Complaint until October 5, 2017, aftthe three-year statute lifnitations governing negligence
and strict liability claims hd expired. _See N.M. Stat. An8. 37-1-8. Moreover, the Court
concludes that Nowell's factual allegations lagpecificity sufficient to satisfy the pleading

standard that the Supreme Court of the UnitedeStait America articulated in Bell Atlantic Corp.

v. Twombly, 550 U.S. 544 (2007). Nowell's iggnce claim does not plead facts alleging
causation. Her strict liability claims do nollege any specific defect -- in either design,
manufacture, or warning -- that made thdéddeants’ product unreasonably dangerous and caused
her injuries. Moreover, Nowell has not alleged that a feasible alternative design existed which
lacked the alleged design defect and thaetioee would have prevented her injuries. Bleeales

v. E.D. Etnyre & Co., 382 F. Supp. 2d 1278, 1ZB3N.M. 2005)(Browning, J.)(“Thus, to the

upper stomach/diaphragm.” Hernia Surgical Miesplants, supra. Surgical intervention is the
only treatment available to repair a hernia. BB@, supra. Hernia pair risks include: “pain,
infection, hernia recurrencsgar-like tissue that skis tissues together (adhesion), blockage of the
large or small intestine (obstruction), bleediagnormal connection between organs, vessels, or
intestines (fistula), fluid build-upt the surgical site (seromahda hole in nghboring tissues or
organs (perforation).”_Hernia 8ical Mesh Implants, supra.




extent that a plaintiff could conte court and merely criticiza product, the Cotibelieves that

the New Mexico law required the plaintiff togmose an alternative sign.”). Nowell does not
allege an affirmation or repsentation that could support her express warranty claim.
Furthermore, Nowell does not allege with stiffnt specificity a defect that rendered the
Defendants’ product sufficiently ubfor its particular purpose aufficiently unmerchantable to
support her claim for breach of implied warranBinally, Nowell has not alleged facts sufficient
to support a finding that the Defendants’ndact maliciously, intentionally, fraudulently,
oppressively, recklessly, or wamly offended Nowell's rights sucthat Nowell isentitled to
punitive damages. Accordingly, the Court will gridre MTD and dismiss the case with prejudice.

FACTUAL BACKGROUND

The Court takes the facts from the Amended Complaint. As this matter comes before the
Court on a motion to dismiss purstitmrule 12(b)(6) of the Federal Rules of Civil Procedure, the

Court assumes that all facts in the Complanet true, see Bell Atl. Corp. v. Twombly, 550 U.S.

at 555 (stating that, to survive a motion to dissni‘[flactual allegations must be enough to raise
a right to relief above thspeculative level . . . on the assumptihat all the allegations in the
complaint are true (even if doubtful in factygnd “grants all reasonable inferences from the

pleadings in that party’s favor,” _SandersMountain Am. Fed. Credit Union, 689 F.3d 1138,

1141 (10th Cir. 2012).
According to the Amended Complaint, on October 27, 2010, Nowell had an operation with
Dr. William Pollard to repair a fifteen centimeter “superiorperiumbilical hernia.” Amended

Complaint 7 38, at 8. At the time, Dr. Pollandplanted a twenty centimeter “Parietex Mesh



Composite? to repair Nowell's hernia. Amended Colaipt § 38, at 8. Subsequently, the mesh
began to “pull away from the actual edges,” and on April 27, 2011, Nowell had a second surgery
wherein Dr. Pollard used additional sutures to reinforce the existing Parietex mesh. Amended
Complaint § 38, at 8. Dr. Pollard did not infoNowell of any problems with the mesh and, after

the surgery, noted that Nowell “was doing welRimended Complaint § 38, at 8. Between April
27,2011, and March 1, 2014, Nowell “began experiencing symptoms including but not limited to

exhaustion and pain in the aredlod mesh.” Amended Complaifi38, at 8. During this period,

’The Defendants describe the “Parietex™ cortpog@ntral patch” asa polyester textile
mesh “specifically designed for small ventral hamepair.” _Parietex™Composite Ventral Patch,
Medtronic, https://www.medtronic.com/covati/en-us/products/haearepair/parietex-
composite-ventral-patch.html (last visited Fel2@19). The FDA notes # “surgeons often use
surgical mesh to strengthen the hernia repairraduce the rate of recurrence,” and that “[tlhe
majority of surgical mesh devices currendyailable for use are constructed from synthetic
materials or animal tissue.” Hernia Surgical Mesblants, supra note 1. Synthetic surgical mesh

can be found in knitted mesh or non-knitsdeeet forms. The synthetic materials
used can be absorbable, non-absorbable or a combination of absorbable and non-
absorbable materials.

Non-absorbable mesh will remain in the body indefinitely and is considered a
permanent implant. It is used to provide permanent reinforcement to the repaired
hernia. Absorbable mesh will degrade and lose strength over time. It is not
intended to provide long-term reinforcement to the repair site. As the material
degrades, new tissue growth is intentie@rovide strength to the repair.

The most common adverse events followheynia repair with mesh are pain,
infection, hernia recurrencaghesion, and bowel obsttion. Some other potential
adverse events that can occur following rerapair with mesh are mesh migration
and mesh shrinkage (contraction).

Hernia Surgical Mesh Implants, supra note 1.




“Nowell was skeptical as to whether the mesls wausing these probletneowever, Dr. Pollard

did not advise her that the mesh was causiegethissues. Amended Complaint § 38, at 8. On
March 1, 2014, Nowell underwent a CT séaBee Amended Complaint 1 38, at 8. The physicians
who performed Nowell's CT scan neither concldider advised Nowell that the mesh was causing

her issues.__See Amended Complaint § 38, at 8. The physicians were unable to diagnose the
symptoms’ cause, because Nowell “apparently hatisan the area associated with the mesh.”
Amended Complaint § 38, at &®n October 6, 2014, Nowell undeent another CT scan, which
“revealed a large fluid collecth associated with the meshidcha corresponding staph infectibn.

Amended Complaint § 38, at 8. On October 8, 2014, “Dr. Powafisrmed Nowell that “there

3The letters “CT” refer to “computed tomagrhy” or “computerizedomography,” which
the FDA describes as

a noninvasive medical examination oropedure that uses specialized X-ray
equipment to produce cross-sectional iem@f the body. Each cross-sectional
image represents a “slice” of the persomfemaged, like the slices in a loaf of
bread. These cross-sectional images wsed for a variety of diagnostic and
therapeutic purposes.

Computed Tomography (CT), FDA, https://www.fda.gov/Radiation-
EmittingProducts/RadiationEmittingProductsandi@aures/Medicallmaging/MedicalX-Rays/uc
m115317.htm (last visited February 1, 2019).

“The Mayo Clinic states:

Staph infections are caused by stapbgtus bacteria, types of germs commonly
found on the skin or in the n@sf even healthy individualsviost of the time, these
bacteria cause no problemsresult in relatively minor skin infections. But staph
infections can turn deadly if the badéemvade deeper into your body, entering
your bloodstream, joints, bones, lungs or heart.

Mayo Foundation for Medical Educationand Research, Staph Infections,
https://www.mayoclinic.org/diseases-condititstaph-infections/symptoms-causes/syc-
20356221 (last visited Feb. 19, 2019).



was no choice but to remove the Parietex meshraplace it with a biological mesh,” which he
“memorialized . . . in his treatment notes.” Amended Complaint § 38, at 8. Moreover, during this
discussion, Dr. Pollard told NoWeéthat there was a problemitl the mesh itself.” Amended
Complaint § 38, at 8. “On or about October 2014,” Dr. Pollard removed the “infected and
disintegrated (unincorporated)” Parietex mésim Nowell's abdomen. Amended Complaint

38, at 8.

PROCEDURAL BACKGROUND

On October 5, 2017, Nowell filed suit in the Unitettes District Court for the District of
New Mexico, alleging six causes of action: (i) neglige; (ii) strict liability -- design defect; (iii)
strict liability -- manufactung defect; (iv) strictiability -- failure-to-wamn; (v) breach of express
warranty; and (vi) breach of implied warrantgee Complaint 11 103-155, at 18-32, filed October
5, 2017 (Doc. 1)(“Complaint”)Nowell subsequentlgmended the Complaint on October 6, 2017,
see First Amended Complaint for Damages for Pesoijury Resulting from Negligence, Strict
Liability and Breach of Warranties, filed October 6, 2017 (Doc. 4), and again on January 19, 2018,
but alleges the same claims, seeefiaied Complaint 71 103-155, at 22-36.

Nowell contends that the Defendants wereligegt in failing to use reasonable care and
breached their duty to Nowell “in designing, maéacturing, marketingabeling, packaging and
selling” the mesh. Amended Complaint 10422t Specifically, Nowié contends that the
mesh’s design “did not provide for sufficientiliesicy which caused thBroduct to disintegrate

in Plaintiff,” and that the mesh’s manufachgiprocess caused “an unreadseaisk of harm to

SThis is the single reference to a “Dr. Powell” in the Amended Complaint and in Nowell’s
subsequent filings. The Court therefore beliethes this reference is a typographical error and
that this assertion refers Br. William Pollard. _See AmendeComplaint g 38, at 8.
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women in whom the Product was implanted, inatgdihe Plaintiff.” Amended Complaint § 105,

at 23. Nowell further alleges thidte Defendants did not use readdeaare in the mesh’s testing

and inspection, in instructing physicians in howus® the mesh, and in evaluating the mesh’s
safety “to determine the nature, magnitudmd frequency of serious, life threatening
complications that were known or knowablédimended Complaint § 105, at 23. Nowell further
alleges that the Defendants’ sieis unreasonably dangerous and defective, because the mesh
material causes adverse reactions and injuriesnsh design facilitated harmful bacteria growth,
which caused “immune reactions and subseqtisstie breakdown andieerse reactions and

injuries;” and the mesh has a propensity “to disintegrate inside the body,” “to deform when subject
to prolonged tension inside thedy,” to cause “adverse tissteactions,” and to create “a non-
anatomic condition in the abdomen leading toooko pain and functionalisabilities when the

mesh is implant[ed] according tbe manufacturers instructiohsAmended Complaint § 106, at
23-24. Nowell adds that her “adverssue reactions . . . are causally related to infection, as the
materials used to construbie Product are foreign.’/Amended Complaint 106, at 24.

Nowell also alleges that the Defendants “negligently failed to warn” her and/or her
healthcare providers about the mesh’'s “prgiies to deform inside the body,” about
“degradation, fragmentation and/or creep,” abtthe rate and mannesf mesh erosion or
extrusion,” and about the mesh’s risks, includicigronic infections” and “recurrent, intractable
abdominal pain and other pain.” Amended Ctaimp § 107, at 24-25. EnhDefendants’ duty to
warn, asserts Nowell, extends to the “need for ctikre or revision surgerto adjust or remove

the Product,” and treatment withetimesh exposes patients to geeatsk than treatment with

“feasible available alternatives,” including risks attendant to multiple, debilitating surgeries.



Amended Complaint § 108, at 25. Nowell assewds tie Defendants’ negligence was the direct
and proximate cause of her “significant merdald physical pain and suffering” to include
“permanent injury, . . . medical treatment and . likely . .. further medical treatment and
procedures, . . . financial or economic loss, . ligabons for medical services and expenses, lost
income, and other damagesAimended Complaint § 109, at 25.

Nowell contends that the Defendants arectriliable for the mesh’s alleged design
defects, but for which, according to Nowell, skieuld not have sustained her injuries. See
Amended Complaint § 121, at 27. Specifically, Nbwentends that the nsbes’ “inelasticity,”
which causes “them to be improperly mated t® delicate and ssitive areas othe abdomen
where they are implanted, and causes pain upon hdaihg activities that involve movement in
the abdomen,” and that the mesk Hdliomechanical issues . including, but not limited to, the
propensity of the Product to disintegrate indigle body, that in turn cause surrounding tissue to
be inflamed, become fibrotic, and contract, resglin injury.” Amended Complaint § 121, at 28.
Nowell reasserts the same alleged injuries rilesd in paragraph 109. See Amended Complaint
1 122, at 28-29. Nowell adds that the mesh was fentily defective,” becawesit “was not sturdy
enough to prevent disintegration and malformatiovhich resulted in the mesh “breaking apart
while in the Plaintiff’'s body. . . in turn caus[ing] . . . internal bleeding, infection and other serious
injuries.” Amended Complaint § 123, at 29.

Nowell asserts that the Defendants are striclyle for the mesh’s alleged manufacturing
defects, because the mesh “deviated makgriabm Defendants’design and manufacturing

specifications in such a manner as to pose unreasonableofisiesious bodily harm to the



Plaintiff.” Amended Complaint | 125, at 2™Nowell alleges that these manufacturing defects
were the direct and proximate cause of hgries. See Amended @plaint § 126, at 29-31.
Nowell contends that the Defendants arectyriliable for not providing Nowell with
“appropriate and necessary warnings” regardiegniesh’s alleged defects. Amended Complaint
1 129, at 30. Nowell reassehsr arguments from paragrap@6, including that the Defendants
had a duty to warn her about the mesh’s propens disintegrate, igment, degrade, and

improperly “mate[] with the abdominal regiorghd to cause “chronic inflammation,” “chronic
infections,” “scarring,” and “recuent, intractable pain.” AmendeComplaint § 129, at 30-31.
The Defendants’ duty to warnsserts Nowell, extends to the “need for corrective or revision
surgery to adjust or remove the Product,” arat theatment with the nsb exposes patients to
greater risk than treatment with “feasible available alternatives” including risks attendant to
multiple, debilitating surgeries. Amended Cdaipt § 129, at 31. Nowell asserts that the
Defendants’ failure-to-warn was the direct andximate cause of her “significant mental and
physical pain and suffering” to include “permahnenjury, . . . medicalireatment and . . .
likely . . . further medical treatment and proceduresfinancial or economic loss, . . . obligations
for medical services and expenses, lost inc@nd,other damages.” Aanded Complaint § 130,
at 31-32.

Nowell asserts that the Defendants are lidblebreach of expreswarranty based on
assurances made “to the gengrablic, hospitals and health cagpeofessionals that the Product
was safe and reasonably fit for its intendedopses.” Amended Complaint § 141, at 34. Nowell

contends that her physician chose the Defetslamesh based on such warranties and

representations. See Amendedv(@aint § 142, at 34. The Defendants are liable, according to



Nowell, because the mesh “was unreasonably dangemnd defective . . . and not as Defendant[s]
had represented,” Amended Complaint § 144, at 34, which resulted in Nowell's physician
implanting the mesh in Nowell’s body, see Amded Complaint § 145 at 34, and thereby causing
the injuries detailed in pagaaph 109 and repeated in mguaph 146, see Amended Complaint
1 146, at 34.

Nowell asserts that the Defendants are lideoreach of implied warranty, because the
mesh was neither merchantable nor fit forintended purpose. See Amended Complaint § 155,
at 35-36. Nowell asserts that such a breackvident, because the mesh “disintegrated and
mishappened [sic] inside the Plaintiff's body, causing injuries.” Amended Complaint § 155, at 35-
36. Nowell reasserts her injuries that parpgra06 describes. See Amended Complaint § 157,
at 36. Nowell adds that “someone with knowledgéhe trade would reject the mesh for failure
to meet the contract description.” Amendammplaint 159, at 36. Accordingly, Nowell requests
compensatory, punitive, and special damages, dsawattorney’s fees and costs, and any other

relief that the Court deem appropea See Amended Complaint at 37.

1. TheMTD.

The Defendants argue in the MTD that, favo independent reass, the Court should
dismiss the Amended Complaint in its entirety purst@amule 12(b)(6): first, applicable statutes
of limitations bar each claim, and, second, #hmended Complaint relies on “labels and
conclusions,” and “a formulaic recitation of teeements of’ each claim without any well-pled
facts alleging a specifidefect with the Defendants’ proctuand how that defect purportedly

caused Nowell’s injuries. MTD at 1-2 (quagi Bell Atl. Corp. v. Twombly, 550 U.S. at 555).

The Defendants note that two other federal courts recently dismissed “similarly deficient”

-10 -



complaints against the Defendants involving injuglsgedly related to Parietex mesh. MTD at

2 (citing Rincon v. Covidien, No. 16V-10033, 2017 WL 2242969 (S.D.N.Y. May 22,

2017)(Furman, J.); Black v. Covidien PLRo. 17-CV-6085-FPG, 2018 WL 573569 (W.D.N.Y.

Jan. 26, 2018)(Geraci, C.J.)). The Defendants add that, because Nowell “has had ample
opportunity to plead her claims,” the Court slibotder the case’s dismissal “with prejudice.”

MTD at 2. The Defendants arguathlismissal under rule 12(b)(6)appropriate when, as in this

case, “the ‘uncontroverted facts’ allege ‘dates #ygiear, in the first instance, to fall outside the

statutory limitations period.”MTD at 6-7 (quoting Andersohiving Tr. v. WPX Energy Prod.,

LLC, Nos. CIV 12-0039 JB/SCY, 12-0040, 2015 WL 3543011, at *34 (D.N.M. May 26,
2015)(Browning, J.)). According to the Defendartiew Mexico’s Uniform Commercial Code,
N.M. Stat. Ann. § 55-2-725 (“*UCC”), governs Nolie breach-of-express and implied-warranty
claims, and subjects such claims to a four-yestust of limitations perid. See MTD at 7 (citing
N.M. Stat. Ann. 8§ 55-2-725(1)). Nowell's warrgrntlaims are untimely, assert the Defendants,
because such claims accrue when a given prasldetivered, see MTD at 7 (citing AIG Aviation

Ins. v. Avco Corp., 709 F. Supp. 2d 1124, 1131-3N(®. 2010)(Black, J.)), and here Nowell

alleges that her physician used the Defendamésh to repair her hernia on October 27, 2010, but
did not file her original Cmplaint until October 5, 2017, whickas almost three years after
Nowell's putative warranty clairaxpired, see MTD at 7 (citing Aemded Complaint 38, at 8)).
Although the Defendants concedattplaintiffs may bringxpress warranty claims beyond
four years from purchase “if the warranty expljcguarantees ‘future performance,” MTD at 7
(citing N.M. Stat. Ann. § 55-2-728]), the Defendants contend that the Amended Complaint does

not identify an express warrantflet alone quote language that ‘explicitly guarantees future
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performance’ beyond four years,” MTD at 7 @mal quotation marks omitted)(quoting Willis v.
Smith, No. 16 CV 167 JAP/LF, 2016 WL 9281447, at(PiN.M. Dec. 14, 2016)(Parker, J.)).
Nowell, instead, according to the Defendants, meas$erts that the “Defendant made assurances
. . . that the product was safe and reasonabfgffiits intended purposes.” MTD at 7 (quoting
Amended Complaint § 141, at 34T.he Defendants note, in a footapthat the discovery rule,
which tolls a cause of action urtihe plaintiff discovers or with reasonable diligence should have

discovered that a claim exists,” MTD at 7 n(fjRoting Roberts v. Sw. G Health Servs., 1992-

NMSC-042, 1 24, 837 P.2d 442, 449), does not apphatoanty claims, see MTD at 7 n.12 (citing

Porcell v. Lincoln Wood Praods., Inc., N&IV 08-0617 MCA/LFG, P10 WL 1541264, at *4

(D.N.M. March 31, 2010)(Armijo, J.)). The Defendsufiirther note that implied warranties, “by
their very nature,” “do not explicitly guarantéeture performance” and thus cannot be tolled
pursuant to 8 55-2-725(2). MTD at 7-8 (imtat quotation marks omitted)(quoting AlIG Aviation

Ins. v. Avco Corp., 709 F. Supp. 2d at 1132). Hence, the Defendants conclude, Nowell's breach-

of-express and implied-warranty c¢fas are untimely. See MTD at 8.

The Defendants assert that Nowell’'s negligence and strict-liability claims are likewise
untimely, because such claims are subject taeetiear statute of liations. _See MTD at 8
(citing N.M. Stat. Ann. 8§ 37-1-8)The Defendants assert that NE\@xico follows “the traditional
discovery rule,” pursuant to whichtort claim accrues at “the time of the injury not the time of

the negligent act.” MTD at 8 (quoting N.Mlec. Serv. Co. v. Montanez, 1976-NMSC-028, T 13,

551 P.2d 634, 637). The Defendants assert thatsbewiry rule, however, de@ot apply in this
case, because, according to the Defendants, tlemded Complaint alleges injuries that occurred

more than three years before Nowell filed herinagComplaint._See MTD at 8. The Defendants
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note that “the few facts” in hAmended Complaint include tliates of Nowell’s surgeries and
alleged injuries. MTD at 8. On April 27, 201foy example, exactly six months after Nowell
alleges that her physician used the Defendantshne repair her hernia, Nowell had a second
surgery, because the mesh allegedly “began to pull away from the actual edges.” MTD at 8
(quoting Amended Complaint § 38, at 8).huB, the Defendants argue, Nowell's Amended
Complaint pleads that she was aware of a potguradlem with the Defendants’ mesh seven years
before she filed her original Complaint. Seedt 8. The Defendants add that Nowell, “at some
point in the next three years, . . . alleges that she began to experience ‘symptoms including but not
limited to exhaustion and pain in the area efitnesh.” MTD at 8 (quoting Amended Complaint

1 38, at 8). Furthermore, according to the Ddémts, Nowell's symptoms were “sufficiently
problematic” to compel her to undergo a &ars on March 1, 2014, which revealed “cysts in the
area associated with the mesiMTD at 8. The Defenduds assert that, because these events “are
cognizable tort injuries thatasted the three-year limitationsrjel,” MTD at 9 (citing Lent v.

Emp’t Sec. Comm’n, 1982-NMCA-147, § 27, 6521134, 1139 (“[K]nowledge of injury, not

knowledge of the extent of the injury, is thasis for starting the running of the limitation
period.”)), Nowell's negligence and strict lidity claims are untimely, see MTD at 9 (citing

Bassham v. Owens-Corning Fiber GlassgCo827 F. Supp. 1007, 1009 (D.N.M. 1971)(Payne,

C.J.)(“[Alny exposure which occurred more tharethyears before the filing of the action, would
be barred by the stae of limitations.”)).

The Defendants insist that tolling, “[tjhe gnbasis for excusing th late filing,” is
unavailable to Nowell, because her Amendedn@laint does not allege “reasonable diligence”

sufficient “to ‘establish[] a factual basis for toldj’ pursuant to the discovery rule.” MTD at 9
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(alteration in MTD)(quoting Andrew v. Salthberger Tech. Corp., 808 F. Supp. 2d 1288, 1292

(D.N.M. 2011)(Browning, J.)). According to thgefendants, the discoverule’s applicability
turns on whether Nowell “lacked knowledge of bause of action and could not have discovered
it by exercising reasonable diligence during theuwsory period.” MTDat 9 (quoting Blea v.
Fields, 2005-NMSC-029, 1 28, 120 P.3d 430, 440)e Dkfendants contend that, once Nowell
began to experience pain and discomfort follmyvihe April 27, 2010, suegy, either she knew
that the Defendants’ mesh caused those injucieshe had a “duty to inquire into” the cause.

MTD at 9 (quoting Butler v. Deutsche Morg&renfell, Inc., 2006-NMCA-084, 1 34, 140 P.3d

532, 540 (“[T]he awareness of an injury crea#esluty to inquire into its causes.”)). The
Defendants argues that the Amded Complaint is devoid, howewy of allegations that, had
Nowell “diligently investigated the problem[,] she wouldveabeen unable to discover the cause

of her injury.” MTD at 9 (quoting Martiez v. Showa Denko, K.K1,998-NMCA-111, { 22, 964

P.2d 176, 180)Instead, the Defendants insist, the “solegdtion” offered irsupport of tolling

is that Nowell waited over four years for her pbian “to allegedly inform her that ‘there was a
problem with the mesh and that it hadlte removed.” MTD at 9-10 (quoting Amended
Complaint § 38, at 8). The Bdants contend that Nowell’s reliance on her physician’s
conclusion cannot support a reasonable-diligencerfingiarticularly in light of Nowell’s factual
assertions about her Apr2010, surgery and the “pain in tlaeea of the mesh.” MTD at 10
(internal quotation marks omitted)(quoting Amended Complaint § 38, at H@nce, the
Defendants conclud&owell’s failure to allege “reasonable diligence” precludes the discovery
rule’s application, and warrants dismissal of Noiselegligence and stritiability claims. MTD

at 10.
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The Defendants next turnttoeir argument that Nowell’'saims do not satisfy the pleading

standard that Bell Atlantic Corp. v. TwomblgdiAshcroft v. Igbal, 558).S. 662 (2009), require,

because, according to the Defendants, theedad Complaint pleads mere “labels and
conclusions’ instead of facts thatise a ‘plausible’ claim of relief.” MTD at 10 (citing Khalik v.

United Air Lines, 671 F.3d 1188, 11910th Cir. 2012)). The Defeadts assert that, although

Nowell's six claims allege that the Defendsintnesh was defectively designed, labeled, and
marketed, the Amended Complaint lacks “webgied factual allegations pertaining to: (1) the
nature of the alleged defect; (2) how the alleged defect caused Plaintiff's injury; and (3) the
information that Plaintiff believes should \ea been included in the product labeling and
warranty.” MTD at 10.

Beginning with Nowell's negligence clairthe Defendants contend that, assuming they
owed Nowell a duty, the Amended Complaint doespterd facts that allege a breach of that duty
or proximate causation as New Mexico law requires to support such claims. See MTD at 10 (citing

Bellman v. NXP Semiconductors USA, Inc.,, 248 F. Supp. 3d 1081, 1122 (D.N.M.

2017)(Browning, J.)). The Defendants insist thatvell’s negligence claim overlaps significantly
with her strict liability causeof actions and that, although tiggnce and strict liability are
frequently asserted together, negligence ésntfore demanding testaéa Nowell has not alleged

negligence adequately. See MTD at 11rgiffrujillo v. Berry, 1987-NMCA-072, 1 5, 738 P.2d

1331, 1333 (“The purpose behind the strict produatslity doctrine is to allow an injured user
or consumer to recover . . . without the requiretrad proving negligence.”)). Specifically, the
Defendants contend that Nowell has not pled@aysible facts which slw how the Defendants

breached their duty of care or shepecific acts or omissions which fall below the “ordinary care”
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that “a reasonably prudent supplier would usein formulating, designing, making, inspecting,
testing, and packaging the produdATD at 11 (internal quotation marks omitted)(quoting Mims

v. Davol, Inc., No. CIV 16 0136-MCA-GBW2017 WL 3405559, at *4 (D.N.M. March 22,

2017)(Armijo, J.)). Insted the Defendants assert, Nowell “piyrecites the cause of action,”
MTD at 11 (citing Amended Complaint § 105, at 2#)d asks the Court to infer a breach of duty
from the fact that she allegedly suffered rgsg, which, according to the Defendants, igpast
hoc ergo prompter hological fallacy® insufficient to maintain a negligence claim, MTD at 11-

12 (citing Pac. Indem. Co. v. Therm-OdDj Inc., 476 F. Supp. 2d 1216, 1231 (D.N.M.

2006)(Hansen, J.)(“The mere fact that the aotst on the Therm-O-Discontrol fused is not
enough to demonstrate that Therm-O-Discatiedl its duty to use ordinary care.”)).

Turning to Nowell’s three stit liability claims -- design defect, manufacturing defect, and
warning defect -- the Defendarassert that the Amended Complaint does not allege any specific
defects that made the Defendants’ mesh é¢asonably dangerous” and that caused Nowell's

injuries. MTD at 12 (internal quotation marksited)(quoting Pac. Indem. Co. v. Therm-O-Disc,

Inc., 476 F. Supp. 2d at 1228-29). Moreover, Nbsvelesign defect claim, according to the
Defendants, requires Nowell to allege further tteafeasible design existed which lacked the

alleged design defect and would/Bgprevented her injuries.” MXat 12 (citing Morales v. E.D.

Etnyre & Co., 382 F. Supp. 2d at 1283 (“Thus, todkient that a plairfficould come to court

and merely criticize a product, the Court belietrest the New Mexico law required the plaintiff

%The post hoc ergo propter hdallacy assumes causality from temporal sequence. . . . It
is called a fallacy because it makes an asswomfitased on the false imémce that a temporal
relationship proves a causal relationship.” McClaim v. Metabolife Int’l, Inc., 401 F.3d 1233, 1243
(11th Cir. 2005).

-16 -



to propose an alternative design.”)). The Deferglassert that, instead afleging a specific
design feature that rendered the Defendanesh defective, the Amended Complaint
relies on a generalized list afleged flaws that includéhe mesh’s material caused
an“immune reaction”; the mesh was desigriexbe inserted into and through an
area of the body with high levels ofadteria that adhere to the mesh”;

“[bliomechanical issues ... including, butnot limited to, the propensity of the
Product to disintegrate”; aritde mesh’s “inelasticity.”

MTD at 12-13 (quoting Amended Complaint § 121,27-28). Such “vague and conclusory
allegations,” according to the Defendants, “couglg to all mesh productgenerally,” and thus
cannot support a plausible clainr felief against the Defendantsdatheir particular mesh. MTD
at 13. The Defendants ask, rhetorically: “Whahesalleged immune reactioiW?hat ‘inelasticity’

is supposedly present?” and asgbet Nowell's failure to plea@ specific defet “and/or to
conclude that each and every hernia mesh omtr&et is defective” gaot satisfy the requisite
pleading standard. MTD at 13.

The Defendants maintain that the Southeend Western Districts of New York recently
dismissed claims based on similar allegatidnsua the Defendants’ Parietex Composite mesh,
because, although the plaintiffs in both casestbemesh’s design aspects, for example, “the
hydrophilic coating’ and ‘small pores and collagé they do not specifically allege how the
design aspects were detige or how the purported defects causisel plaintiffs’ specific injuries.

MTD at 13 (quoting Rincon v. Covidien,aN16-CV-10033, 2017 WL 2242969, at *2; Black v.

Covidien, PLC, No. 17-CV-6085-FPG, 2018 WL 573568*2). The Defendants insist that,

because the same problems are true of Nowddisns here, the Court should dismiss her design

defect claim. _See MTD at 13 (citing Armijo Ex Cam, Inc., 656 F. Supp. 771, 773 (D.N.M.

1987)(Burciaga, J.)(“Plaintiff's arguméfor strict liability fails on tle first of these elements, that

the product must be ‘deftive.”), aff'd, 843 F.2d 406 (10th Cir. 1988)).
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Regarding the alleged alternative-design pleading requirement, the Defendants assert that
the Amended Complaint merely alleges alternative surgical techniques to the use of hernia mesh
but not alternative designs teetbefendants’ mesh. See MTDI14t Moreover, according to the
Defendants, Nowell “seems to concede that ar $efnia mesh design is not possible,” because,
although Nowell states that “[s]afand more effective alternativeshernia mesh exist,” she does
not identify any such alternatives and insteafiers to the “Shouldice Repair, McVay Repair,
Bassini Repair, and Desarda Repair” as alteregtiwhich the Defendants insist are surgical
procedures that do not involgarrgical mesh. MTD at 14 (qtiog Amended Complaint § 26, at
6). The Defendants insist that “a safer altBweadesign cannot be . . . the decision not to use a

product at all.” MTD at 14 (tihg S.F. v. Archer Daniels Mland Co., 594 F. App’x 11, 12-13

(2d Cir. 2014)). The plaintiff in S.F. v. ArchBraniels Midland Co., according to the Defendants,

alleged strict liability and negligence claimsatgst a manufacturer stemming from its sale of and
the plaintiff's consumption of gh fructose corn syrup, but theapitiff did not allege a safer
alternative design for that produatstead suggesting thdit] should not be used at all.” MTD

at 14 (quoting S.F. v. Archer Daniels Midland Gs94 F. App’x at 12). Imaffirming the district

court’s dismissal of the plaintif claims, the United States CooftAppeals for the Second Circuit
explained: “A design-defect claim will not siif the only alternative is an outright barMTD

at 14 (quoting S.F. v. Arch&aniels Midland Co., 594 F. Appat 12). The Defendants contend

that, like the plaintiff's insuffi@nt allegations in S.F. v. Areh Daniels Midand Co., Nowell's

failure to allege a feasible design alternativa fsirther basis on which the Court should dismiss

her design defect claim. _See MTD at 14-15 (citing Reed v. Pfizey 88@ F. Supp. 2d 571, 578

(E.D.N.Y. 2012)(\taliano, J.)).
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The Defendants dispute that the three sciergtiticles which Nowell cites in her Amended
Complaint support her design defect claim or pitevany support for her assertion “that the type
of material that was used in Parietex mestsedunfection and disintegration which resulted in
pain, exhaustion, and other injuries,” or “that tyyeet of surgical mesh as Parietex causes similar
injuries as those sustained byojnell].” MTD at 15 (quoting Ameded Complaint § 39, at 9-10).
The articles instead, accorditmthe Defendants, merely highlight the underlying risks common
to all hernia repair surgeriegsks that the Defendants centl are well-known in the medical
community. _See MTD at 15. Infaotnote, the Defendants add thiag first artite -- “Central
Failures of Monofilament Polyester Mesh CagsHernia Recurrence: A Cautionary Note” --
examines “Parietex TCM,” and its potential tearing, which, the Defelants contend, is not
causally connected to Nowell’'s main injury, tigtinfection. MTD atl5 n.14 (citing C.C. Petro

et. al., Central Failures of Lightweight Monofilamé?olyester Mesh Causing Hernia Recurrence:

A Cautionary Note, 19 Hernia 155 (2015)). Morepwaecording to the Defendants, the second

article -- “Postoperative Mesh Infection -- IB& Concern in Laparoscopic Era” -- summarizes
published findings and mentions the DefendaRt®’ietex mesh only onci;says nothing about

Parietex Composite. MTD at 15 n.14 (citingjWas Narkhede et. al., Postoperative Mesh

Infection -- Still a Concern in Laparoscopic Ei, Indian J. Surg. 322 (2015)). Finally, the

Defendants aver, although the third article -o%dl in Vitro Model for Assessing Susceptibility
of Synthetic Hernia Repair Meshes to Staphgkcus aureus Infectid -- studies “Parietex
Composite,” it does not suggest agrital defect in the Defendants’ mesh that could be causally

linked to Nowell’s injuries._See MTD at 15 n.14tiftg Ihab F. Halaweish et. al., Novel in Vitro

Model for Assessing Susceptibiliof Synthetic Hernia Repair Mbes to Staphgtoccus aureus
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Infection Using Green Fluorescdritotein-labeled Bacteria andddern Imaging Techniqgues, 11

Surgical Infections 449 (2010)). None of thedes, argue the Defendantiemonstrate or even
suggest that the Defendants’ Parietex Compaddish caused Nowell's injury or provide any
factual support for Nowell’s assertion that “[t]laigicle arguably proves thRfarietex mesh causes
harmful bacterial infections.” MTD 4dt5 (citing Amended Complaint I 39, at 10).

Turning to Nowell’'s manufacturing defect ttg the Defendants assert that New Mexico

(11}

law requires Nowell to prove that the Defendants’ mesh came “off the assembly line with a

manufacturing defect’ that caed it to ‘depart[] from itantended design,” MTD at 15-16

(alteration in MTD)(quoting Parker v. Stincent Hosp., 1996-NMCA-070, { 14, 919 P.2d 1104,
1108), and thus, in contrast to asdm defect claim, Nowell mustlage and prove that a deviation
from the intended design -- as opposed to a dafettte design itself -eaused her injuries, see
MTD at 16. The Defendants maintain that Nowedksertion, that the mestheviated materially
from the Defendants’ design and manufactugpgcifications,” MTD at 16 (quoting Amended
Complaint § 125, at 29), is merey"‘formulaic recitation of the eleamts of [the] cause of action’
without any corresponding faciusupport,” MTD at 16 (alteratn in MTD)(quoting_Ashcroft v.
Igbal, 556 U.S. at 678). The f2mdants urge the Court to dim® Nowell's manufacturing defect
claim, because the Amended Complaint does rettify a specific defect imparted during the
manufacturing process that caused the mesh irigalan Nowell “to depart from its FDA-cleared
design and performance standards, or fromeotParietex mesh products manufactured by
Defendants.” MTD at 16.

Nowell’s third strict liability claim, her failte-to-warn claim, according to the Defendants,

requires her to prove not only that “(1) no waghwas provided or thearning was inadequate;
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and (2) the inadequacy or ahse of the warning caused theaiptiff's injury,” MTD at 16

(quoting_Silva v. Smithkline Beecham @orNo. 31,276, 2013 WL 4516160, at *3 (N.M. Ct. App.

Feb. 7, 2013)), but also, pursuant to the learned-intermediary ddcthiaea proper warning
would have altered her physiciardecision to use the Defendants’ mesh, see MTD at 16-17 (citing

Silva v. Smithkline Beecham Corp., No. 31,226013 WL 4516160, at *3). In a footnote, the

Defendants note that the Court previously declioempply the learned-intermediary doctrine to a

failure-to-warn claim, see MTD at 17 n.15t{eg Rimbert v. Eli Lilly & Co., 577 F. Supp. 2d

1174, 1226 (D.N.M. 2008)(Browning, J.)), but suggeat,thecause the Cowt Appeals of New
Mexico has since applied the learned-intermgddoctrine to such a claim, and because the
Supreme Court of New Mexico siaot decided the issue, theéeinmediate court’s decision may
“prove helpful” in predicting how the state supreme court would decelsshie, MTD at 17 n.15

(quoting Am. Fire & Cas. Co. v. BCORP Catuery at Riverwalk, LLC, 282 F. App’x 643, 648

(10th Cir. 2008)). The Defendants insist thia¢ Amended Complaint does not allege facts
pertaining to these elements; for example, instéadleging specific statements, so that the Court
could evaluate the statements’ sufficiency, NowasHerts a list of warnings that, in her opinion,

the Defendants should have provided. SedMT 17 (citing Amended Complaint § 129, at 30-

Black’s Law Dictionary defines the “LearndadtermediaryDoctrine”: “The principle that
a prescription-drug manufacturer fulfills its datywarn of a drug’s potentially harmful effects by
informing the prescribing physicia rather than the end-usesf those effects.” _Learned-
Intermediary Doctrine, Black’s Law Dictionaj024 (10th ed. 2014). Black's Law Dictionary
notes that another term for “learned intermediayinformed intermediar,” which it defines as
“[sJomeone who is in the chaiof distribution from the manufaater to the consumer and who
knows the risks of the product.” Intermediary, Blgdkaw Dictionary 938 (10th ed. 2014). See
Rimbert v. Eli Lilly & Co., 577 F. Supp. 28174, 1190 (D.N.M. 2008)(Browning, J.)(“Pursuant
to the learned-intermediary doctrine, the prilsieg physician acts as a learned intermediary
between a prescription drug manufacturer and the ultimate user, and the manufacturer satisfies its
duty to warn by providing adequate wiags to the prescribing physician.”).
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31). This list, according to Defendants, “coalaply to any number of medical products,” MTD
at 17; it does not describe “a speaciisk of harm” attendant todefect known to the Defendants,

MTD at 17 (quoting Golden v. Brown, No. 17CV30568, 2017 WL 3272368, at *5 (Colo. Dist. Ct.

June 27, 2017)). Moreover, thefPedants assert, Nowell has alldgaerely that the “Defendants
did not adequately warn the Plaintiff,” MTD &f (quoting Amended Cortgint 129, at 30), and
not that a proper warning would have alteredgdigsician’s decision to use the Defendants’ mesh

and thereby prevented her injuries, see MTID7al8 (citing Silva v. Smithkline Beecham Corp.,

No. 31,276, 2013 WL 4516160, at *3 (“Plaintiffs mukbw that adequate warnings would have
altered Dr. Lopez-Colberg’s decisitmtreat Patient with Paxil or its generic equivalent.”)). The
Defendants add that the Amended Complaint dm¢snclude “[a]ny allegton that Plaintiff's
physicians were not aware of the purportechggerous condition’ and, more essentially, would
not have utilized Defendants’ product haeititheen adequately warned.” MTD at(@Bing Tapia

v. Davol, Inc., 116 F. Supp. 3d 1149, 1158-59 (S.D. Cal. 2015)(Curiel, ai){ti#lhas failed to

allege that Defendants failed to warn his presegilphysician and failedo allege that if his
prescribing physician had been wadnthen he would not have prebed the [Defadants’ hernia
repair patch] to Plaintiff.”)). Furthermore, the Defendants contendpdheand-infection risks
associated with hernia repair surgery, regaslighether mesh is used, “were well known in the
medical community at the time of Plaintiff'srgery,” MTD at 18, as the FDA'’s inclusion gfain,
infection hernia recurrence, [and] sdde tissue” in its list ofinherent hernia surgery risks
confirms. MTD at 18 (emphasis in MTDj{ernal quotation marks omitted)(quoting Hernia

Surgical Mesh Implants, FDA, https:/wwwadov/MedicalDevices/ProductsandMedicalProced

ures/ImplantsandProsthetics/Har8urgicalMesh/default.htm (fasisited Feb. 4, 2018)). The
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Defendants add that the scientific articlesctite the Amended Complaint discuss the general
infection risks associated witall hernia surgery repair, whicfurther evidences the medical
community’s general awareness of such risks. MTD at 18.

RegardingNowell's breach-of-express-warrgnclaim, the Defendants argue that New

Mexico’s UCC requires Nowell to prove that thefendants’ “(1) ‘made an[] express affirmation
or representation . . . regardintye product; (2) the product deadtfrom the express warranty;
and (3) that deviation causedpitiff’s injuries,” and contend that Nowell's Amended Complaint

neither alleges facts pertaining to these three esdsmor identifies a specific warranty that is

purportedly deficient, MTDat 17-18  (alteration in MD)(quoting Bellman v. NXP

Semiconductors USA, Inc., 248 F. Supp. 3d at 1153). Nowell’s only allegations, according to the

Defendants, are boilerplate recitations of taise of action, such &Befendant expressly
warranted [the mesh] to be safed effective for consumers lildaintiff,” MTD at 19 (internal
guotation marks omitted)(quoting Amended Coml&ii47, at 34-35), which courts “routinely

dismiss” as insufficiently pled, MTD at 19iijag Bellman v. NXP Semiconductors USA, Inc.,

248 F. Supp. 3d at 1153 (“Indeed, aside from perfuitgtmleging in the Cmplaint that Rinchem
Co. ‘expressly’ warranted the chemicals that gdied . . . Plaintiffs never explain the manner in

which Rinchem Co. made such a warranty entdy the warranty’s pcise terms.”); Hammonds

v. Bos. Sci., Inc., No. CIV-11-0663-HE, 2D0IWL 4978369, at *2 (W.D. Okla. Oct. 19,

2011)(Heaton, J.)(“[H]er amended complaint Isfidils to identify what warranties and
misrepresentations were made.”)). Withoutgilig a specific warranty'sontents, the Defendants
contend, neither the Defendants nor the Courevatuate its sufficiency. See MTD at 19 (citing

Bellman v. NXP_Semiconductors USA, Inc4&F. Supp. 3d at 1153 (“[T]he Court cannot
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conclude . . . that [the defdant] made any express warsgnhor can it conclude, absent
knowledge of the alleged warranty’s terms, whefdefendant] breached those terms.”)). The
Defendants add that the HonoraBleristina Armijo, United States Btrict Judge fothe District

of New Mexico, “dismissed a nearly identical lrle@f express warranty claim” in Mims v. Davol,

Inc., MTD at 19 (citing Mims v. Davol, Inc., 20 WL 3405559, at *6), anithus the Court should

likewise dismiss Nowell's breach-of-expresasranty claim against the Defendants.

Considering Nowell’'s breach-of-implied-warranty claim, the Defendants assert that the
Amended Complaint neither alleges a claim for breach of implied warranty of fithess for a
particular purpose nor facts pertaining tocteaelement of Nowell's implied-warranty-of-
merchantability claim, which arthe only claims for breaches of implied warranties that New
Mexico’s UCC permits. _See MTD at 20 (ciifN.M. Stat. Ann. 88 55-2-314 to -315). The
Defendants note that the Amended Complaint cmésnention the phrase “particular purpose”
but instead alleges that the Defendants’ meak not “merchantablewhich the Defendants
contend is a distinct and independent ingbhearranty. MTD at 20 (citing Amended Complaint
11 152, at 35; 154, at 35; 155, at 35-36; 159, atl88@; at 36-37)). The Defendants add, in a
footnote, that, although the Amended Complaint alkeges that the meskias not “fit for the
ordinary purposes for which” it was soM;ID at 20 n.17 (quoting Amended Complaint § 152, at
35), that this phrase is included in the statutory definition of “merchantable,” MTD at 20 n.17
(citing N.M. Stat. Ann. 8 55-2-314(2)(c) (“Goods to merchantable must be at least such as . . .
are fit for the ordinary purposés which such goods are used.”)).

The Defendants contend that, to maintain a claim for breach of the implied warranty of

merchantability, Nowell must prove that “the seller sold goods or products that fail to meet the
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statutory definition of merchantable,” MTBt 20 (internal quotation marks omitted)(quoting

Bellman v. NXP Semiconductors USA, Inc., 248kpp. 3d at 1126), which “resembles ordinary

products liability claims” in thathe claimant must provide “prooff a defect,” Bellman v. NXP

Semiconductors USA, Inc., 248 F. Supp. 3d at 1155 (internal quotation marks omitted)(quoting

Pac. Indem. Co. v. Therm-O-Disc, Inc., 476 &pf. 2d at 1225). Hence, the Defendants conclude,

the Court should dismiss Nowell’s claim for breachhaf implied warranty of merchantability for
the same reasons as the Court should dismissthet-liability and negligence claims -- the
Amended Complaint does not sufficiently allegedefect that renders the Defendants’ mesh
“unreasonably dangerous” and caused her iguriMTD at 20-21 (internal quotation marks

omitted)(quoting Perfetti v. McGhan Med., 1983-NMCA-032, | 45, 662 P.2d 646, 654 (“In this

case the identical defect is relied on for both preslliability and breach of the implied warranty
of merchantability.”)).

The Defendants insist that, as with Nowseubstantive causes of action, the Court should
deny her request for punitive damages, because the Amended Complaint does not allege the
requisite corresponding factual allegations to supgptnding of the requisite scienter for punitive
damages. See MTD at 21. Instead, accorditige®@efendants, the Amended Complaint “simply
recites the standard for punitive damages,”DVat 21 (citing Amended Complaint § 102, at 22
(“Defendant’s conduct as described herein shawiful misconduct, malice, fraud, wantonness,
oppression, or that entire wantadre which raises ¢hpresumption of conscious indifference to
consequences, thereby justifying an awardpahitive damages.”)), which is the kind of

“unadorned, the-defendant-unlawfully-harmeé- accusation” that Bell Atlantic Corp. v.

Twombly and Ashcroft v. Igbal foreclose, MTa2 21 (internal quotation marks omitted)(internal
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guotation marks omitted)(quoting Ashitre. Igbal, 556 U.S. at 678).

2. TheMTD Response.

Nowell responds to the Defendants’ MTDeeSPlaintiff’'s Response to Defendants Motion
to Dismiss, filed April 16, 2018 (Doc. 30)(“MTD Rponse”). Nowell argues that the Court either
should deny the MTD or should treat the MTD asaion for summary judgment pursuant to rule
12(d). See MTD Response at 2. Nowell bedgipsummarizing the pleading standard that the

Supreme Court describes in Bell Atlantic Cowp Twombly and Ashcroft v. Igbal, see MTD

Response at 2 (citing Ashcroft v. Igbal, 556 WiS675; Bell Atlantic Corp. v. Twombly 550 U.S.

at 570), and notes that this rstiard does not require complairtts include “all the factual
allegations necessary to sustain a conclusiord#fahdant violated clearly established law,” MTD

Response at 2-3 (quoting Breidenbach v. Bolish, 126 F.3d 1288, 1293 (10th Cir. 1997)). Nowell

insists that, in Currier v. Doran, 242 F.3d 905 (10ith 2001), the United States Court of Appeals

for the Tenth Circuit concludeddhthe Supreme Court “supersedsdth a requirement with its

decision in_Crawford-El v. Brittor23 U.S. 574 (1998), MTD Response at 3 (citing Currier v.

Doran, 242 F.3d at 916), and tligell Atlantic Corp.v. Twombly articulates merely a “minimal

standard of notice pleading.” NDTResponse at 3. Nowell addsairfiootnote, thathis “general
or ‘notice’ pleading, rather than@@ed pleading” compels courtsd¢onstrue liberdy a plaintiff's

allegations. MTD Response at 3 (citing Johnso@ity of Shelby, 135 S. Ct. 346, 347, (2014)).

Nowell next asserts that the Amended Ctammp contains “good faith” causes of action
“supported by a) Ms. Nowell’s surgeon; b) the stie literature; and) common sense.” MTD
Response at 3 (footnotes omitted)(citing Amen@ethplaint § 38-39, at 8-11). Nowell contends
that her allegations sufficiently nfytthe Defendants that scientifasguments support her liability

theories. _See MTD Response at 3. Accordinydwell, such arguments include that the mesh
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material “was hazardous due to its incompatibiitth human tissue” and “was dangerous because
it was unreasonably susceptible to mechanicalrail MTD Response at 3. Nowell argues that
“the hazardous materials” ed to manufacture the Defendants’ mesh caused the mesh’s
disintegration and Nowell’s infection. MTD Resperat 3-4. Nowell adds that she will develop
her “scientific arguments” aftatiscovery and expert withessadwation. MTD Response at 4.
Nowell has not retained an expetitness to develop her scientifieguments, she asserts, because
the Amended Complaint provides adequate natider claims’ plausibility. See MTD Response
at 4. Nowell adds that the Defgants will have an opportunity tefute her “scientific claims,”
but that “such arguments are largely prematurthiatstage because tfactual evidence has not
been developed through discoyé MTD Response at 4.

Nowell asserts that New Mexico produdisbility law recognizes “claims sounding in
common law negligence and in strict liabilitghd that the Amended Complaint includes claims

that arise under thesbkeories. MTD Response at 5 (cgiRarker v. St. Vincent Hosp., 1996-

NMCA-070, 1 14, 919 P.2d at 1108). She then rea@teegligence claim’s elements and asserts
that she established the first element, “the exigt@i a duty owed to tHelaintiff,” in paragraphs

11, 12, and 27; the second element, “a breachabfdilnty,” in paragraphs 36, 38, and 41-45; the
third element, “a causal connection between the Defendants’ conduct and her injuries” in
paragraphs 22, 23, 36, 38-40, 46, and 49-51; and the fourth element, “damages” resulting from the
Defendants’ conduct, in paragts 69, 85, 102, 109, 118-19, 122, 126, 130, 138, 146, 157, 162,
and in the requested relief on page thirty-sev&iTrD Response at 5-6 (citing Parker v. E.I.

DuPont de Nemours & Co., 1995-NMCA-086, 1 35, 909 P.2d 1, 11).
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According to Nowell, the Amended Complaaiteges in paragrap6 that the condition
of the Defendants’ mesh resuliedan unreasonable risk of injg? MTD Response at 6 (internal

guotation marks omitted)(quoting Smith ex rel. Smith v. Bryco Arms, 2001-NMCA-090, 13, 33

P.3d 638, 644). Nowell maintains that, in gmegphs 11, 12, and 27, the Amended Complaint
establishes the Defendants as the mesh’s manufacturer and distributor, and, in paragraphs 42, 68,
52(b), 71 73, 83, 86(2), 86(3), 87, 95, 104, 105, 106, 111, 116, 121, 123, 125, 127, and 131, that
the Defendants neither designed manufactured the mesh witbrdinary care.” MTD Response
at 6.

Nowell asserts that she “placed the Defenslamt notice of her general strict liability
claims,” because her Amended Complaint alleges:

(1) the product was defectivBde Amended Complaint 1138, 41, 42, 47, 50, 52),
(2) the product was defective whigeft Defendants’ handsSge 160), and it was
substantially unchanged whémeached the consume3de 60); (3) that because
of the defect the product was unreasay dangerous to the consumg8e¢ 186);

(4) that the consumer was injured or dama@= (138, 40); and (5) the defective
product was the proximate cause of the injury or danfage {122, 23, 39, 47, 49,
50, 51).

MTD Response at 7 (citing Garner v. Raven Indus., #82,F.2d 112, 114 (10th Cir. 1984)).

Nowell avers that “[a]n unreasonable risk of injury is a risk a reasonably prudent person
having full knowledge of the risk would findnacceptable,” MTD Response at 7 (internal

guotation marks omitted)(quoting _Smith ex f&ith v. Bryco Arms, 2001-NMCA-090, 13, 33

P.3d at 644), and that the tést such risk “allows for proodnd argument under any rational

theory of defect,” MTD Response at 7 (quotBmith ex rel. Smith v. Bryco Arms, 2001-NMCA-

090, 1 14, 33 P.3d at 644), of which New Mexico recognizes three: manufacture, design, and

failure-to-warn,_see MTD Response at 7 (gtFernandez v. Ford Motor Co., 1994-NMCA-063,

1 26, 879 P.2d 101, 110).céording to Nowell, the Amended @plaint sufficiently alleges her
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strict-liability claims and any deficiency “result®t from the fault of Ms. Nowell, but from her
inability to gather information from the Defenda at this pre-discovery stage.” MTD Response
at 7-8.

Nowell guotes from New Mexico’s Civil Unifan Jury Instructions (“Civ. UJI”) to support
her assertion that she may provegaion so long as the defectiveguct contributes to the injury;
“[i]t need not be the only explanation . . . noe tteason that is nearest in time or place.” MTD
Response at 8 (quoting Civ. UJI-13824). Moreover, Nowell avershe may prove causation for
her failure-to-warn claim by showing that “aneadiate warning would have been noticed and
acted upon to guard against the danger.”DMResponse at 8 (quoting Civ. UJI 13-1425).

According to Nowell, the Amended Complaaileges causation speclly in paragraph
38, wherein she states that the “Plaintiff undartsurgery during which the surgeon, Dr. William
Pollard, removed an infected and disintegra®edietex mesh in Plaintiff’'s abdomen.” MTD
Response at 8 (citing Amended Complaint § 38,.at\&)well adds that paragraph 38 alleges that
she “experienced pain in theearof the mesh andleaustion,” and that the mesh “also caused
Plaintiff to undergo multiple surgical intervieons.” MTD Response at 8 (citing Amended
Complaint § 38, at 8). Moreover, adds Nowp#ragraph 46 alleges that the mesh “was made
from material that is both biologically inocgatible with human tissue and susceptible to
mechanical failure,” which, “when implanted the human body, . . . promotes (and in Ms.
Nowell['s] case it promoted) infection and digegration.” MTD Response at 8-9 (citing
Amended Complaint T 46, at 12). Nowell insist {haragraph 38 contaitecientific references”

which show that “non-biologicallxompatible Paritex mesh” causes the type of injuries that
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Nowell suffered,_i.e., “disintegration and éttion.” MTD Response at 9 (citing Amended
Complaint § 38, at 8).

Regarding her failure-to-warn claim, Nowell imzins that the allegations in the Amended
Complaint are sufficient, because paragraph @testthat the “Defendants failed to provide
sufficient warnings’ . . . to put Ms. Nowell ‘on tice of the dangers and adverse effects caused by

implantation of the Product” and because paspbr70 states that the Defendants marked the
mesh “as safe” and as “free from the kinds ofgigkd hazards that the [Product] actually posed.”
MTD Response at 9 (alteration in MTD Respaxsiting Amended Complaint § 70, at 17).
Further support for this claim, according to Ndiwis seen in paragrépl39, which states that
“[b]ut for the Defendants’ failure-to-warn, theahitiff would not have sstained [the alleged]
injuries,” MTD Response at 9 (citing Amerd€omplaint 139, at 33), paragraph 138, which
states that Nowell’s injuries “ould not have occurred if adedaavarning and instruction had
been provided,” MTD Response at 9 (citing émded Complaint § 138, at 33), and paragraph 129,
which states that the Defendantsdittire to warn caused . . . Plafhhot to be aware of the defects
[that] cause her injury,” MTD Response @f(alteration in MTD Response)(citing Amended
Complaint T 129, at 30)). According to Noweliese allegations areffigient for a reasonable
jury to find that, had the Defendants warned Nowell of the mesh’s “actkalrf'she would have
declined to have it surgically implted in her body.” MTD Response at 9.

Nowell concedes that she has not obtaimddrmation regarding the mesh’s “exact
manufacturing process asgecific warranty languagebut insists that thisnformation is within

the Defendants’ “exclusive control.” MTD Resperat 9. Hence, Nowell requests the Court’'s
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permission to amend further the Amended Complance this information becomes available
through the discovery process.” MTD Response at 10.

Nowell next responds to thBefendants’ averment that igmificant overlap” exists
between Nowell's negligence and strict-liability ohei, and asserts that “thoverlap results from
the similarity of elements between the two sesiof action.” MTD Reponse at 10 (citing MTD
at 11). Nowell argues that the “breach” and “défetéments in a strict liability claim, and in a
negligence claim, respectively, are “closely tetg’ because both elements “require an
unreasonable departure from ordinary care.” MI&ponse at 10. Nowell adds that “causation”
is another element that strictbiity and negligence claims share, because “products liability law

evolved from negligence law.” MTD Response at 10 (citing MacPherson v. Buick Motor Co., 217

N.Y. 382, 382 (N.Y. 1916)(Cardozo, J.)). Nowell segig that the Court should focus on whether
the Amended Complaint adequately places themfiets on notice of her claims and not whether
such claims overlap. See MTD Response at 10.

Nowell disputes the Defendants’ntention that she engaged ing@t hoc ergo prompter
hoc logical fallacy,” because her gsation theories are “based saientific research.” MTD
Response at 10-11 (citing MTD at 11). Nowell figrt disputes the Defendants’ contention that
she “seems to concede that a safer hernia mesh design is not possible,” because the Amended
Complaint alleges that the Defendants shobllle made their mesh from “biologically
compatible” material that “was not susceptiblentechanical failure” and that “it is allegedly
possible to manufacture a prodwdgth these attributes.” MTIResponse at 11 (citing MTD at
14). Nowell asserts that her punitive damagemiest is not an allegan that the Court can

dismiss for failure to state aaiin upon which relief can be granted, because, according to Nowell,
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the Tenth Circuit has concludedatha punitive damages claim isdip and parcedf a liability
determination,” and “does not have any independent being until a jury has decided, based on the
preponderance of the evidem that not only was a defendardnduct negligentyut that it was

gross, willful, wanton or malicious.” MTD Response at 11 (internal quotation marks

omitted)(quoting Mason v.Texaco, Inc., 948 F.2d 1546, 1554 (10th Cir. 1991)). Moreover, Nowell

argues that the Amended Complaint allegeparagraphs 85, 91, 98, 102, 114, 119, 139, and 162,
conduct that qualifies for punitive damages. MTD Response at 12.

Nowell next disputes the Defendants’ allegations that she did not bring her claims within
the applicable statutes of limitations, becausepaling to Nowell, the discovery rule tolls the
limitations period and she did not discover thatfrefendants’ mesh was causing her injury until
October 8, 2014, when Dr. Pollardvaskd her “for the first time Ht there was a problem with the

mesh and that it had to be removed.” MTDspanse at 12-13 (citing Williams v. Stewart, 2005-

NMCA-061, 1 10, 112 P.3d 281, 285). Nowell atsthat Martinez v. Showa Denko, K.K., 1998-

NMCA-111, 964 P.2d 176, wherein the Court gip®als of New Mexico stated that, under the
discovery rule, the statute of limitations igggered when the plaifiti“acquires knowledge of
facts, conditions, or circumstances which wocddise a reasonable person to make an inquiry
leading to the discovery of the concealed cafsaction,” further supports her position. MTD

Response at 13 (internal quotation markéteah)(quoting Martinez v. Showa Denko, K.K., 1998-

NMCA-111, 1 24, 964 P.2d at 182). Nowell addst tine October 6, 2014, CT scan, attached to
the MTD Response as Exhibit B, and which Dr. Poltaeimorialized in his clinic notes, attached
to the MTD Response as Exhibit A, informed. Pollard’s decision to remove the mesh. See

MTD Response at 13.
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Nowell concedes that she was skeptical altloet mesh’s safety before October 8, 2014,
but relied on Dr. Pollard’s opinion that tmeesh was not her symptoms’ source. See MTD
Response at 14. Hence, Nowell argues that it would have been unreasonable for her to assume
that the mesh was the cause of her symptoms until October 8, 2014, which, according to Nowell,
the Amended Complaint alleges in paragraph88e MTD Response at 13-14. Nowell adds that
her April 16, 2018, declaration, attached to thelMResponse as Exhibit @rther alleges these
facts. _See MTD Response at Nowell therefore maintains thdtecause she acquired “sufficient
knowledge to pursue a cause of action” on Oat@e014, and becauseesfiled her original
Complaint on October 5, 2017, she brought thitsoaowithin the statute of limitations. MTD
Response at 14. Nowell adds that, although shégrasented matters outside the pleadings in
the form of three exhibits,” MTD Response at thé, exhibits rebut the Bendants’ assertion that
“uncontroverted facts” show that Nowell filedrheaim outside the statute of limitations. MTD
Response at 14 (quoting MTD at 8Yowell requests that, shouldetiCourt consider her exhibits,
the Court treat the MTD as a motion for summagdgment pursuant to rule 12(d) of the Federal
Rules of Civil Procedure. See MTD Responsksafeiting Fed. R. Civ. P12(d) (“If, on a motion
under Rule 12(b)(6) or 12(c), mateoutside the pleadings areepented to and not excluded by

the court, the motion must be treatesbas for summary judgment under Rule 56.”)).

3. TheMTD Reply.

The Defendants reply to the MTD ResponSee Reply in Support of Defendants’ Motion
to Dismiss, filed May 4, 2018 (Doc. 32)(“MTD Rgp). Inthe MTD Repy, the Defendants assert
that the Court should grant the MTD, becatis® MTD Response does not identify well-pled

allegations which could support the elements s&mey to prove Nowell's claims, and because it
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confirms that the statutes of limitations kdowell’'s claims. _See MTD Reply at 1. The
Defendants repeat their argument that the “unowetted facts” establish that the applicable
statutes of limitations bar Nowell’s claims, whigvarrant dismissal pursuato rule 12(b)(6).

MTD Reply at 1 (quoting Anderson Livingr. v. WPX Energy Prod., LLC, 2015 WL 3543011,

at *34). The Defendants contend that the MTD Response does not address the Defendants
argument that Nowell’s warranty claims are urgiyn “and thus concedes the point.” MTD Reply

at 1 (citing MTD at 7; Penngton v. Northrop Grumman SpaceMission Sys. Corp., 269 F.

App’x 812, 820 (10th Cir. 2008)). Nowell’s clainase untimely, argue the Defendants, because
the discovery rule is inappkble,_see MTD Reply at 2 (cigrN.M. Stat. Ann. § 55-2-725), and
because Nowell filed suit on October 5, 2017, whiabuiside the statutorily permitted four-year
period to bring a warranty claim arising frdrar October 27, 2010 surgery, see MTD Reply at 2

(citing Porcell v. Lincoln Wood Pra&d, Inc., 2010 WL 1541264, at *4).

The Defendants reassert that Nowell’s mgagice and strict liability claims are also
untimely, because such claims caarihree-year staiof limitations pend, and because Nowell
did not file suit “until almosseven years” after her October 2010, surgery. MTD Reply at 2.
Defendants dispute that Nowell can salvage hemsldby contending that she ‘did not reasonably
discover that the Parietex was causing hgrries until October 8, 2014,” MTD Reply at 2
(quoting MTD Response at 13), because she@gledges that she underwent a second surgery
on April 27, 2011, after the Daifdants’ mesh “allegedlybegan to pull away from the actual
edges” MTD Reply at 2 (emphasis in MTD Replygoting Amended Complaint { 38, at 8). The
Defendants aver, in a footnotbat, although the MTD Responakeges that Nowell's physician

“affirmatively told her that there was not a preil with the mesh” angpecifically advised her
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that the mesh “was not causing her symptor6’'D Reply at 2 n.1 (quoting MTD Response at
14), the Amended Complaint alleges only tHalowing her April 27, 2011, surgery, “she was
‘not informed by the doctor that there was any probleith the mesh itself,’ . . . and that
‘[b]etween April 27, 2011 and March 1, 2014, she waat ‘advisedthat [her symptoms] were
caused by the mesh,” MTD Reply at 2 n.1 (engidand alterations in MTD Reply)(quoting
Amended Complaint § 38, at 8J.he Defendants contend thatNbwell's “new claims” about

her physician’s statements are true, they “raise serious questions” about Nowell's ability to
establish causation. MTD Reply at 2 n.1. eTbBefendants contend that Nowell had the
“knowledge of facts, conditions, or circumstasitéo cause a “reasonable person to make an
inquiry” whether the mesh causedr ligjuries more than six years before she filed suit. MTD

Reply at 2-3 (internal quotation marks omitted)(fugp Butler v. Deutsche Morgan Grenfell, Inc.,

2006-NMCA-084, 1 34, 140 P.3d at 540).

Nowell’'s duty to inquire “only intensified,the Defendants insist, because, “[b]etween
April 27, 2011 and March 1, 201f\owell] began experiencing symptoms including but not
limited to exhaustion and pain the area of the mesh MTD Reply at 3 (emphasis in MTD
Reply)(internal quotation marks omitted)(gugt Amended Complaint 38, at 8). The
Defendants assert that the Amended Complaint nloesllege why Nowellid not ensure whether
the mesh was sulfficiently defective to file suittad time of her April 27, 2011, surgery or in the
three years between that surgand her March, 2014, CT scan,.j.allegations “that if she had
diligently investigated the problem she wouldvédbeen unable to discover the cause of her

injury.” MTD Response at 3 (internal quotation marks omitted)(quoting Martinez v. Showa

Denko, K.K., 1998-NMCA-111, 1 22, 964 P.2d at 180).n¢te the Defendants conclude that the
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Amended Complaint does not allege facts tlatld toll Nowell's negligence and strict liability
claims. _See MTD Reply at 3.

The Defendants argue thaetthree exhibits which Nowedlttaches to the MTD Response
“show a lack of respect for the pleadings requéets of the federal rules,” given that Nowell has
had three opportunities -- “an initial complaimdatwo amended pleadings’ to raise the fact
issues that Nowell’s exhibits address. MTD Reqtl 3. Nonetheless, the Defendants assert, the
first two exhibits, the CT scan and physician’s sptge irrelevant, because they relate to Nowell's
2014 surgery, which occurred after the statutinufations had run._See MTD Reply at 3. The
Defendants contend that the Ciocainnot consider Nowell’s exhibi see MTD Reply at 3 (citing

Great Am. Ins. Co. v. Crabtree, NOIV 11-1129 JB/KBM, 2012 WL 3656500 at *21 (D.N.M.

Aug. 23, 2012)(Browning, J.)(citing Casanova Vibarri, 595 F. 3d 1120,125 (10th Cir. 2010)),

but even if it could, “they do not address thetfthat she was on discayenotice prior to the
expiration of the statute of limitations in @ber 2013,” MTD Reply a#. The Defendants add
that the Court likewise cannot consider the Bration of Janice Nowle filed April 16, 2018
(Doc. 30-3)(“Nowell Affidavit”), in which she allegethat her physician tolder that the pain in
the area around her mesh did not relate to the iteedh See MTD Reply at 4 (citing Anderson

Living Tr. v. WPX Energy Prod., LLC, 2015 W2543011, at *13; Lymon v. Aramark Corp., 728

F. Supp. 2d 1222, 1261 (D.N.M. 2010)(Browning, dfffd, 499 F. App’x 771 (10th Cir. 2012)).
Even if the Court could consider the Nowelffidavit, according to the Defendants, the Nowell
Affidavit does not save Nowell's time-barred ctes, because Dr. Pollard’s diagnosis either was
true, which would negative Nowell's claims, was a misdiagnosis, which would not relieve

Nowell of her responsibility to paue her symptom’s cause. Seel/Reply at 4 (citing Robinson
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v. BNSF Ry. Co., No. 11-2464-JW2012 WL 4747155, at *4 (D. Ka Oct. 4, 2012)(Lungstrum,

J.)(“[A] misdiagnosis does not relieve a patientatfresponsibility in pwsuing the cause of her
symptoms, and continued reliance on a misdiagnosike face of contrary evidence may be

unreasonable.”), aff'd sub nofRobinson v. BNSF Ry. Co., 553 App’x 792 (10th Cir. 2014)).

Here, according to the Defendants, Nowell camalyton her physician’s alleged misdiagnosis to
toll her claims, because she “affirmatively allegéit she had surgery tepair the mesh within

a year of its implantation and that she continieesliffer pain in the area around the mesh for three
additional years. MTD Reply at 4-5.

The Defendants contend that Nowell's requbstt the Court exercise its discretion to
accept her exbibits and to treat the MTD as a motion for summary judgment pursuant to rule 12(d)
is moot, because, “even if considered, they dsawe her claims.” MTD Reply at 5. Moreover,
the Defendants insist, rule 12(d) permits the casivarthat Nowell requests “only if ‘all parties
[are] given reasonable opportunitypresent all material maderpeent to such a motion by Rule
56.” MTD Reply at 5 (quoting Fed. R. Civ. P ). In contrast tdNowell's “repeated
opportunities to include all necesgand relevant information’h the Amended Complaint, the
Defendants assert that they have not had the apptyrto discover material germane to a rule 56
motion, and that, for this reason, the Courbwdd deny Nowell’s requst for a rule 12(d)
conversion._See MTD Reply at 5. Should tloei€ convert the MTD into a motion for summary
judgment, the Defendants request thpportunity to obtain discoveryirhited to the statute of

limitations issue before the Court considers the motiorMTD Reply at 5 (emphasis in MTD

Reply).
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Turning to Nowell’s negligence claim, tiefendants argue thtite MTD Response does
not identify any well-pled facts in the Amemti€omplaint which allege that the Defendants
breached a duty that caused Nowell’s injuri8ee MTD Reply at 6. The Defendants dispute that

Breidenbach v. Bolish and Currier v. Dorampport Nowell's pleading standards assertions,

because those cases, according to the Defesyddistuss pleading requirements only in the
gualified-immunity context, “which obviously ha® bearing in this case.” MTD Reply at 6 n.3
(citing MTD Response at 3). The Defendants @dd none of Nowell's pleadings refer to “any
specificacts or omissions” which suggest that the Defendants breached their duty of care to Nowell
but instead provide “general allegations” tiia¢ Defendants did not gperly inspect, test or
package the mesh “without spegifg how the inspections, testingy, packaging failed to satisfy

a manufacturer's duty to exase ordinary care.” MTD Rdy at 6 (emphasis in MTD

Reply)(citing_Mims v. Davol, Inc., 2017 WL 34055%8,*4). The Defendants insist that, because

the FDA has never recalled any of their mesh products, the Amended Complaint’s lack of
allegations as to how the Defendants breacheddhgy is “especially problematic.” MTD Reply
at 7.

The Defendants reassert their dispute thathhee scientific articles which the Amended
Complaint cites support Nowell’s causation theofiesause these articles do not suggest that the
Defendants’ mesh caused Nowell’s injuries. B8d® Reply at 7. Accorishg to the Defendants,
each article focuses on well-known risks attendaiafltbernia surgeries. See MTD Reply at 7.
The Defendants assert that Nowell “misses thatpaihen she contends that the overlap between
her negligence and strict liability claims “arigesm the ‘similarity of elements between the two

causes of action,” because thef@wants’ argument is thatgalding negligence requires more
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than pleading strict liability, and it therefore folls that, because Nowell has inadequately pled
strict liability, the Court shodl dismiss her negligence claim#TD Reply at 8 (quoting MTD
Response at 10).

According to the Defendants, Nowell's stricbility claims for design defect and for
failure-to-warn both require pleading th#te mesh was “defective’ and ‘unreasonably

dangerous,” but Nowell has neither pled a spedé&fect in the Defends’ mesh design, nor a
feasible design alternative thatked the defect and that would/bgrevented her injuries. MTD

Reply at 8 (citing Morales v. E.D. Etnyre & Co823F. Supp. 2d at 1283 (“Thus, to the extent that

a plaintiff could come to court and merely aitie a product, the Court believes that the New
Mexico law required the plaintiff to propose alternative design.”)). The Defendants note that
the MTD Response proposes a gasalternative “made &m a material that a) was biologically
compatible; and b) was not susceptible to meicdaarfailure,” and assert that, even if Nowell
includes this allegation in her Amended Conmmlawhich the Defendants contend she does not,
the inclusion does not answer what alternative design is allegedly compatible with Nowell's
specific biology and not susceptible to mechaniadlire. MTD Reply a9 (internal quotation
marks omitted)(quoting MTD Response at 11). Deéendants repeat their argument that Nowell
has not pled facts sufficient to satisfy themsénts of a failure-to-wa claim, because her
allegations do not “disclose the nature and mxtéd the danger” about which the Defendants

should have warned. MTD Reply at 10 (og Jones v. Minnesota Min. & Mfg. Co., 1983-

NMCA-106, 1 32, 669 P.2d 744, 750 (“A warning, todmeequate, must disclose the nature and
extent of the danger.”)). Fimtrmore, the Defendants continddowell has not pled facts to

indicate that “proper warnings” would havieaed her physician’s éatment decisions. MTD
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Reply at 10 (citing Silva v. Smithkline Beech&uorp., 2013 WL 4516160, &8 (“Plaintiffs must

show that adequate warnings wabbhiave altered Dr. Lopez-Colbesgiecision to treat Patient with

Paxil or its generic equivai”); Black v. Covidien PLCNo. 17-CV-6085-FPG, 2018 WL

573569, at *4)).

The Defendants insist that Nowell concedes that she has insufficiently pled her
manufacturing defect and warranty claims whenssaees that “despite due diligence she has been
unable to obtain information gaining to the exact manufactng process and specific warranty
language.” MTD Reply at 10 (qtiog MTD Response at 9). In response to Nowell's assertion
that the information necessary to plead her clasmgthin the Defendants’ exclusive control, and
“will be developed after discovery is completedaan expert witness evaluates the information,”
MTD Reply at 10-11 (quoting MTD Rponse at 4), the Defendants astfet Nowell cannot rely
on “vague allegations and the hope that discogeentually will reveal some basis” for Nowell's

claim, MTD Reply at 11 (citing DM ResearghColl. of Am. Pathologists, 170 F.3d 53, 56 (1st

Cir. 1999)(“[Clonclusory allegations a complaint, if they stal alone, are a danger sign that the
plaintiff is engaged in &ishing expedition.”)).

The Defendants maintain that Nowell is notitted to punitive damages, and contend that
she “misses the point” when she asserts thatitipendamages is not an allegation that can be
dismissed for failure to states a cldinyITD Reply at 11 (internal quotation marks
omitted)(quoting MTD Response at 11), because,rdoupto the Defendants, Nowell's punitive
damages requestequires” an allegation that the Defendants engaged in conduct that was
“maliciously intentional, fraudulent, oppressive, or committed recklessly or with a wanton

disregard to the plaintiffs’ right” MTD Reply at 11 (emphasis MTD Reply)(internal quotation
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marks omitted)(quoting Loucks v. Albuqguerdiat. Bank, 1966-NMSC-176, 1 48, 418 P.2d 191,

199). Hence, punitive damages should not arise, the Defendants conclude, because the Amended

Complaint pleads no facts that could supplo claim. _See MTD Reply at 11-12.

4, TheHearing.
At the hearing on August 10, 2018, the Defendaatsmn by asking the Court to grant their

MTD, because, according to the Defendants, Niksv&mended Complaint fails to state claims
upon which relief can be granted, and becauseapipdicable statutes of limitations bar her
inadequately pled claims. See Transcript of Hearing at 4:24dkdn(tAugust 10, 2014), filed
August 22, 2018 (Doc. 43)(Reyes)(“Tr.”). The Dedants note that the Amended Complaint is
Nowell's second amended complaint after seeiegtefendants’ initial motion to dismiss, which
indicates to the Defendants that Nowell is unable to cure the Amended Complaint’s deficiencies.
See Tr. at 5:5-9 (Reyes). The Defendants furitb& that the three exhibits which Nowell attached

to the MTD Response are improper on a 12(b)(6) motion and that any allegations therein “should
have, of course, been made in any one otliree complaints.” Tr. at 5:14-18 (Reyes).

The Court then asked Nowell whether, aftemsidering the briefing and her reply, she is
willing to concede any of her claims. See ar.6:9-12 (Court). Nowell responded that she
concedes that the applicable statute of limitatimars her express warranty claim. See Tr. at 6:14-

17 (Montclare). The Court next asked Nowell to describe what she sees as the defect in the
Defendants’ mesh. See Tr. at B1C€ourt). Nowell responded thidie defect, as she sees it, has

two elements: first, that the mesh “was made feomaterial that was unreasonable, . . . and that
the propensity of the material used to promoteatibn, as evidenced byelscientific literature,

would make it an unreasonable puotiand unsafe product”; and secotidt “the way that it was

manufactured, the physical intéggrof the mesh itself was naturdy enough to withstand the

-41 -



forces of [Nowell's] body and therefore, it did nefit caused physical injurgiue to the fact that
the mesh was mechanically unfit.” Tr. at 7:7-22 (Montclare).

The Court confirmed that Nowell is assertmgnanufacturing defeciaim and a design
defect claim._See Tr. at 7:331 (Court, Montclare). The Caduthen asked Nowell whether she
has proposed an alternative matkthat the Defendants shouldvieaused to design their mesh.
See Tr. at 8:2-9 (Court). Nowebsponded that she does not haterahtives “at tis time.” Tr.
at 8:10-15 (Montclare). The Cowsked whether Nowell has retainea expert that has advised
her that the Defendants could hawanufactured their mesh usiatjernative materials. See Tr.
at 8:18-22 (Court). Nowell responded that, althostgdhas not retained such an expert and cannot
“argue the weight of the evidence in that regarthiattime,” “the types of surgical mesh that are
being used now are improvements on the ald@nufacturing methods groyed by defendants,”
and that she is “confident” that she can shois th the Court’s satisfaction. Tr. at 8:23-9:5
(Montclare).

The Court confirmed that Nowell does not hawealternative material, see Tr. at 9:6-13
(Court, Montclare), and asked Nowell to makeopening statement, see Tr. at 9:14-16 (Court).
In response, Nowell stated that she is not eneeigh the evidence, but merely to determine
whether the Amended Complaint is plausible officit®. _See Tr. at 9:17-21 (Montclare). Nowell
added that she “has articulated, almost elementemgegit, factual assertions that are plausible as
to each and every claim,” which, according to Nowsllynnecessary “at thearly stage.” Tr. at
9:24-10:2 (Montclare). Nowelldaled that the Court should nexpect her “to give complex
scientific arguments on how she could improwe pnoduct at this time,” evidence which Nowell

contends will “be forthcoming as the case progresses at 11:1-5 (Montlare). Turning to the
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statute of limitations, Nowell assed that the Court should noéein her to have discovered the

injury until her physicia diagnosed it and that cases particular_Robinson v. BNSF Railway

Co., “investigate the relationship between a misdiaigransd the discovery of an injury.” Tr. at
11:9-14 (Montclare). Nowell asserted that, becélusguestion when the cause of action occurred
is a factual issue, the Coutiaild analyze it in the summanydgment context, after the Court
affords Nowell the ability to depose witnesses. See Tr. at 11:14-21 (Montclare). Nowell
summarized her response to the @swoncern regarding an altee material by asserting that
“a better alternative product woubé one that didn’t cause her injur Tr. at 12:2-4 (Montclare).

The Defendants asserted that Nowalplied breach of warranty claim

carries the same four-year statute of litidtas as the express warranty claim, and

that there is no discovery tolling withsggect to any warrantgiaim, including an

implied breach of warranty claim. And besauplaintiff did not file her complaint

until seven years after the mesh was anptd, both of the warranty claims are
barred by the statute of limitations.

Tr. at 12:13-22 (Reyes)[he Defendants added tidbwell has not set out either warranty claim’s
elements sufficient to withstand rule 18@). See Tr. atl2:23-13:2 (Reyes).

The Court then asked Nowell why she is@aating that her express-warranty claim is time-
barred, but arguing that her implieérranty claim is timely._See Tat 13:3-7 (Court). Nowell
responded that a New Mexico sttt makes clear that the discoveule cannot toll an express
warranty claim, but that “New M&co law . . . has not made a decision anywhere in the case law
or in statutory law that would thier apply or not apply the diseery rule to implied warranty
claims such as that for a particular fithedspurpose or merchantaltyli” Tr. at 13:14-19
(Montclare).

The Court then asked why a federal cotddd predict that th&upreme Court of New

Mexico would apply the discovery rule to anplied warranty claim and whether other courts
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have done so, see Tr. at 13:22-14:6 (Courtyyhah Nowell responded that she has observed a
trend in New Mexico appellate jurisprudence whindicates that the dlirt of Appeals of New
Mexico or the Supreme Court of New Mexico waalpply the discovery ruk® implied warranty
claims “because this particulgype of claim is venyort-related, whereas most express warranty
claims are more sales-relatedy: at 14:7-19 (Montclare).

The Defendants then directed the CourAt& Aviation Insurance v. Avco Corp., 709 F.

Supp. 2d 1124 (D.N.M. 2010)(Black, J.), wheré¢ne Honorable Bruce Black, former United
States District Judge for the dbiict of New Mexico, concludetthat implied warranties “by their

very nature ‘do not explicitly guarantee future performance™ and therefore cannot be tolled

pursuant to the applicable statute. Tr. at 184Rleyes)(quoting AIG Aviatin Ins. v. Avco Corp.,

709 F. Supp. 2d at 1132). The Defendants addnbvakason exists to distinguish between an
implied-warranty claim and an express-warradlgim in the discovery rule context, because
“[t]he question is: What is the product being guaeadtfor?” Tr. at 15:20-25 (Reyes). The Court
asked the Defendants whether any court has heldgmested that the discovery rule applies to an
implied-warranty claim._See Tr. at 16:2-6 (C)uiThe Defendants responded that they “have not
seen that in our research taefaand that Nowell apparently also has not seen it, Tr. at 16:9-11
(Reyes), to which Nowell replied that she beliethed federal courts in the United States District
Court for the District of Kansas have interpret&tate of Kansas law to hold that the discovery
rule does apply to implied warranties, see TLGfi2-17 (Montclare). The Defendants responded
that they “are trying really hard not to make a'i&aot-in-Kansas joke.Tr. at 16:22-23 (Reyes).
The Defendants turned next to their arguntkeat the Amended Compid fails to state a

claim for the breach of impliewarranty, and asserted thatvixgl “does not set out what the
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warranty was, what the implied warranty was, or whatbreach of that was with respect to that.”
Tr. at 17:10-15 (Reyes)The Court asked Nowell what the imglievarranty is in this case. See.
Tr. at 17:16-17 (Court). Nowell responded: “merdhaaility, . . . due to té fact that . . . the
particular type of mesh that wased was causing injuries, and that an implied warranty would
extend from the discovery of that injury.” .Tat 17:18-25 (Montclare)The Defendants rejoined:
“[lf an implied warranty could be tolled undehe discovery rule, it would gut the express
warranty rule with respect to the statofdimitations.” Tr. at 18:6-9 (Reyes).

The Defendants insisted that the parties atjr@eNowell did not file her claims until seven
years after her initial surgery involving the Defenidamesh, and, thus, “because the face of the
complaint establishes that thatstte of limitations bar the claimithout some form of tolling,”
Nowell now bears the burden to make allegatitmet, if proven at tal, could convince a
reasonable jury to reject the limitations. Trl&i20-19:4 (Reyes). The Emdants insisted further
that Nowell has not carried thisurden and that she misconstgube discovery rule when she
states that it became reasonable to assuméhth@efendants’ mesh was causing her symptoms
only on October 8, 2014, i.e., after her physician diagthtise mesh as her injury’s cause despite
its implantation nearly four years before, int@aer, 2010. _See Tr d19:5-19 (Reyes). The
Defendants continued:

The question under the discovery rulenst when a plaintiff gets a definitive

diagnosis of the injury and its caus&he question is when the plaintiff, quote,

“experiences physical symptoms that wooddise an ordinary person to make an

inquiry about the discovery of the causéhaf symptoms. That is the point at which
the statute of limitationbegins to accrue.”

Tr. at 19:20-20:2 (Reyes)(quoting Gerke vni&wo, 2010-NMCA-60, § 14, 237 P. 3d. 111, 116).

The Defendants added that Gerke v. Romeracesa which Nowell herself directed the Court in

the MTD Response. See Tr. at 20:3-6 (Rey@%le Defendants maintained that, “as a matter of
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law,” Nowell's cause of action accrued “no katban April 27, 2011,” because, on that date,
Nowell underwent a second hernia mesh surgericiwhvas necessitated because the mesh had
begun to, quote, ‘pull away from the edgesdguote.” Tr. at 20:8-15 (Reyes)(quoting Amended
Complaint, 1 38, at 8). The Defendants insisted Nowell was “on inquiry notice that there may
have been an issue with the mesh,” not only beeaf the second surgery but also because, from
April 27, 2011, to March 1, 2014, “she continuedxperience exhaustion and pain, quote, ‘in the
area of the mesh,” end quote.” Tr. at 20:16R8yes)(quoting Amended Complaint { 38, at 8).
The Defendants added that the statutes of liraitaon Nowell's remaininglaims are three years
and therefore are timed-barred evieiolled until April 27, 2011. _See Tr. at 21:8-11 (Reyes).
Nowell responded that the partesd the Court are “not herewigh the evidence of . . .
the specific facts that went to when this @aa$ action ensued” and that the cases which the
Defendants cite are “summary judgm cases where the few facty@deen . . . fully developed
through the discovery process including the ditjoos of all the withesses.” Tr. at 21:15-22:1

(Montclare). Nowell added that even thef@wlants’ “most powerful case,” Robinson v. BNSF

Railway Company, “which investigated thelateonship between the misdiagnosis and the

discovery of an injury” is a summary judgmentediat is distinguishablfrom the facts here,

because the patient in Robinson v. BNSF Rail®@aypany was not under a physician’s constant

care, unlike Nowell, and because the patient’s physician did not discuss potential other causes for
the patient’s injury, whereas here Nowell’s plojen “discussed the possibility that the staph
infection could have been nornfallr. at 22:5-18 (Montclare) Nowell added that, in Robinson

v. BNSF Railway Co., the Honorable John Lungstrumifed States Districtudge for the District

of Kanasas, “discussed [Mest v. Cabot£p449 F.3d 502, 514 (3d Cir. 2006)], which indicates
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affirmatively that a negative agnosis on the part dhe doctor would toll the statute of

limitations.” Tr. at 22:15-18 (Montclare). Nowelbntended that Mest ©€abot Corp. is relevant

here, because here her physiciap, until October 8, [2014,] had affnatively said that the mesh
did not cause the injury.” Tr. at 22:19-25 (Mdate). Nowell maintained that her claims are
plausible and that, “at the very least, there is a mahissue of fact . . . a® when the statute of
limitations accrued,” which, according to Nowellasummary judgment standard that the Court
need not consider on a motion pursuant to 1@i@)(6). Tr. aR3:2-8 (Montclare).

The Court asked Nowell whether she has laingt further to say regarding the discovery
issue,_i.e., any facts to add that are noeaay in the Nowell Affidavit or in her Amended
Complaint, because, in the Cosréxperience, plaintiffs avoididressing statutes-of-limitations
guestions at the motion-to-dismiss stage by omitting dates, which the Court previously has
permitted, but here the Amended Complaint and\ibwell Affidavit include dates and facts such
that the issue arguably is ripe for decisioree Sr. at 23:10-24:6 (Coyr Nowell responded in
the affirmative and argued that the case hasipebhed to the point where the Court can make a
final decision, because Nowell, for example, has not deposed her physician “so that he can explain
in detail how he had indated that he affirmatively said thade mesh was not involved.” Tr. at
24:7-14 (Montclare). “So we have not even sd¢ratcthe surface as far as our ability to marshal
the evidence in support of the claim, because melgidon’t believe that that’s our burden at this
juncture.” Tr. at 24:14-18 (Moalare). The Court asked whetherwll is suggesting that a split
exists among jurisdictions or whether, among Newibtecases, “there were some cases that read
a certain way which suggest your facts wouldtinee-barred, that théliscovery rule -- the

discovery would have occurredrkar; and then there are soroases that you're saying it would
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not satisfy the discovery rule[.]Tr. at 24:22-25:4 (Court). Insponse, Nowell asdged that the

cases to which she directs theutt explain how a physen’s misdiagnosis could toll the statute
of limitations when the misdiagnosis prevents plentiff from discovering the issue, and that
such cases might help the defense to barguments “during summary judgment” whether
Nowell's cause of action accrued before the miguisis. Tr. at 25:8-19 (Montclare). The Court

asked what about Robinson v. BNSF Railway tetis Nowell that her case is not appropriate

either to decide on a motion tasdiiss or to decide that the disery rule does ri@apply. See Tr.

at 25:22-26:5 (Court). Nowell responded thabRson v. BNSF Railway Co. cites Mest v. Cabot

Corp., which “basically saythat if the doctor givea misdiagnosis to the pldifi, as he did in this

case, the statute of limitations tolls. Becaus¢he plaintiff did not know that there was an injury,
because the doctor told the plaintiff that thatswet a cause of the injury.” Tr. at 26:12-22
(Montclare). The Court then asked whether Nowell is alleging that her physician committed
malpractice._See Tr. at 26:24:1 (Court). Nowell respondedathher physician’s statement --
that the Defendants’ mesh was not the caudgosifell’s injury until October 8, 2014, when he
changed his opinion -- “may very well be magtice,” but that she has not developed that
argument and therefore considers it a mpalossis. Tr. at 27:3-8 (Montclare).

The Defendants conceded that RobinsoBBMSF Railway Co. “does indicate that a

misdiagnosis is not a basis not thh tke discovery rule,” but assertétht the issue here is “[w]lhen
the individual was on inquiry nioe and should have taken readaeaaction, reasonable actions
would have uncovered the injury.” Tr. at 27285 (Reyes). The Defendants emphasized that

Mest v. Cabot Corp. is a United States CourAppeals for the Third Circuit case and called the

Court’s attention to Mainez v. Showa Denko, K.K., which &Court of Appeals of New Mexico
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case._See Tr. at 28:7-11 (Reyes). The Defetsdaontended that, Martinez v. Showa Denko,

K.K., the Court of Appeals of New Mexico a@dses the interplay beten a misdiagnosis and

the discovery rule:

“This case involves contrary diagnosesvhich the overwhelming diagnosis was
that the individual had not suffered argpaular injury that was caused by a
product.” It later taned out that she had, and the Court wrote, “Although we are
sympathetic to plaintiff'situation, nothing in the discowgerule serves to suspend
the running of the statute of limitationgerely because there are divergent medical
opinions concerning the nature or causéhefiliness or injuries. As observed by
another court” -- they cite another courfliexas -- “because of the discovery rule’s
requirement of reasonable diligenceg tholling of the applicable statute of
limitations by the rule ends when thergen claiming the benefit of the rule
acquires knowledge of facts, conditioms, circumstances wth would cause a
reasonable person to make an inquiry ilegdo the discovery of the concealed
cause of action. This is so because the kedge of such matters is, in the law,
equivalent to knowledge of the causeaofion itself for limitation purposes.”

Tr. at 28:13-29:9 (Reyes)(quoting MartinezZShowa Denko, K.K., 1998-NMCA-111, | 24, 964

P.2d 176, 182).

The Defendants noted that, although theu© cannot take the Nowell Affidavit into
consideration if the case proceeds to discovy,Defendants assume that Nowell will testify
consistent with the Nowell Affidavit, and thitie Nowell Affidavit's statements, specifically,

“I was concerned that there was a peobl with the surgical mesh that was

implanted on October 27, 2010. | talked abmytconcerns with my physician. He

advised me that he did not think that symptoms were caused by the mesh. Since

he is my doctor, | accepted his advicattthe mesh was not causing my symptoms.

However, | still had my suspicions.”
indicate as a matter of law that Nowell's claiare time-barred. Tr. &9:10-24 (Reyes)(quoting
Nowell Affidavit at 1)). The Defendants reassetteat the statute of limitations began to run after
Nowell's second surgery put Nowell on inquirytise and expired well before Nowell filed her

initial Complaint. _See Tr. at 29:25-30:5 (ReyeBecause Nowell was on inquiry notice as of the

day of her second surgery, in April, 2011, thdddelants argued, discovery will not change the
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facts in the Amended Complaint and in the Nowdlidavit, and will confirm only that the statutes
of limitations bar Nowell's claims See Tr. at 30:614 (Reyes).

Turning to Nowell’s strict-liability claimsthe Defendants asserted that Nowell conceded
in the MTD Response that she diot plead facts sufficient to steh manufacturing-defect claim.
See Tr. at 30:22-31:1(®Reyes)(quoting MTD Response at 9 (“In regard to the manufacturing and
warranty defects, Ms. Nowell concedes that degpite diligence, she has been unable to obtain
information pertaining to the ext manufacturing process andesific warranty [language].”)).
The Defendants urged the Court to take Nowelseasment to its logicabnclusion and dismiss
her manufacturing-defect claim, because she does not “state in any way, shape, or form how this
particular mesh was defective arhit came out of the plant witlespect to the manufacturing.”
Tr. at 31:11-17 (Reyes). The Court asked Dredendants whether this argument applies to all
three of Nowell’'s strict-liabilitytheories -- design, manufacturedafailure-to-warn._See Tr. at
31:18-24 (Court). The Defendants responded that tineierstanding is thatowell’'s concession
is limited to her manufacturing-defect claimeeSTr. at 31:25-32:5 (Reyes). Nowell replied that
her inability to articulate plausible facts redjiag the manufacturing defect is because that
information is available to her only throughe discovery process: “The nuances of the
manufacturing process are not known and cannkhbe/n by my client untifurther discovery.”

Tr. at 32:8-15 (Montclare). She therefore askedburt to dismiss thabant without prejudice.
See Tr. at 32:16-17 (Montclare).

The Defendants turned next to Nowell'ssim-defect claim and disputed Nowell's

assertion that, because the mesh material digreeént accumulation offiection, it was therefore

unreasonable. See Tr. at 33:11-20 @®y Instead, the Defendantgwed that all hernia repair
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surgeries carry a well-known infection risk, and, thus Nowell’'s infectiegation is insufficient
to indicate that the Defendants’ mesh is unreaBlyndangerous. See Tr. at 33:20-34:2 (Reyes).
The Defendants provided the Court witinee grounds to dismiss Nowell’s claim:

[F]irst, the claim must be dismissed besathey haven't alleged an actual design
defect. Secondly, the claim should be dismissed because there’s nothing in her
allegation that makes it plausible as oppdsgdst consistent with or possible that

her injury was caused by afdet in the mesh as opposexdit just being a known

side effect of a well-functioning meshawould have happened regardless of what
mesh was used. And third . . ., Yddonor, you had another good question . . . ,
which is: What safer alternative desigrsie proposing with respect to the mesh?
And . . .they don’'t have one. And . .eyhdon’t have one because all meshes carry
this potential risk of infectin that Ms. Nowell was injured by.

Tr. at 34:3-20 (Reyes).

The Defendants reminded the Court of its opinioMorales v. E.D. Etnyre & Co. wherein,

the Defendants argued, the Courghifully said that we should bebncerned with the plaintiff
coming to court ‘merely to criticize a productitihout proposing any alternative.” Tr. at 34:21-

25 (Reyes)(quoting Morales v.[E.Etnyre & Co., 382 F. Supp. 2d H283 (“Thus, to the extent

that a plaintiff could come to court and mereliicize a product, the Coubelieves that the New

Mexico law required the plaintiff to propose alternative design.”). The Defendants disputed
Nowell’s position that she can later obtain an ekpededuce a safer alternative: “We don't put
parties to the expense of litigation in the hopes someone will be able to manufacture a claim

with further discovery. The very purpose ofsf#roft v.] Igbal and_[Bell Atlantic Corp. v.]

Twombly is that we use the complaint procesa gatekeeping function.” Tr. at 35:5-10 (Reyes).
An alternative theory for Nowell’s infectn, the Defendants contended, is that, because

“it's clear from her complaint that for four yearshe didn’'t seem to hawen infection in her

abdomen,” Nowell developed a staph infection, “whielgan at the skin, at the drainage site, [and]

migrated down to her body[,] to include the imé&s Tr. at 35:14-36:1Reyes). The Defendants
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insist that this theory is consistent withe Amended Complaint’s allegations and with the
physician’s notes that Nowell atthes to the MTD Response. See Tr. at 36:2-9 (Reyes).

The Court stated that it has dealt with comuetilesigns at trial, “sib's clear to the jury
what they’re being asked to compare the curdasign with,” but qué®ned whether state or
federal pleading law requires the plaintiff inpeoducts liability case “to put their competing
designs on the table at the time they file the ca$e.’at 36:21-37:5 (Court). In response, Nowell

asserted that the Court_in Morales v. E.D. Etnyt@& made clear to the pies that it would not

permit that case to go to trial unless the plaipitiposed a safer alternative. See Tr. at 37:8-12
(Reyes). The Defendants added that Nowell haallegfed that a safer hernia mesh product design
exists which could reduce the rigkinfection, because “the very injury that she’s complaining of
is an injury that’s inherent in every single mesbduct.” Tr. at 37:13-24 (Reyes). The Defendants
insisted that the Court shouldjrére Nowell to proposa safer alternative dggn before allowing

Nowell to proceed with discovery. See Tr. at 38:Reyes). The Defendants informed the Court

that, after its decision in Mdes v. E.D. Etnyre & Co., thedDirt of Appeals of New Mexico

issued a decision in Bustos v. Hyunddotor Co., 2010-NMCA-090, 243 P.3d 440, which

distinguished_Morales v. E.D. Etnyre & Cogdause the Court of Appeals of New Mexico

discussed whether a safer alternative design wakearent with respect to enhanced injuries, and
it concluded that the jury shouldmsider the safer alteative as a factor burot as a requirement.

See Tr. at 38:9-22 (Reyes)(citing Bustos v. Hyundai Motor Co., 2010-NMCA-090, 1 57, 243 P.3d

at 453). The Defendants noted, however, that that®f Appeals of Newlexico in Bustos v.

Hyundai Motor Co. quoted the Court favorably nefijag whether a plaintiff can come to court

merely to criticize a product. See Tr. at 383282 (Reyes). The Defendants added that, after the
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Supreme Court’s decisions in Bell Atlantic @ov. Twombly and Ashcroft v. Igbal, Nowell must

present the Court with a hernia mesh alternatisedbes not carry a risk of infection, which, the
Defendants maintain, is a product that doeserat. See Tr. at 39:2-9 (Reyes).

In response, Nowell argued thaat alternative design bettemaththe Defendants’ mesh is
not an element of her claims, and she therefore does not needutatatone at this time. See
Tr. at 39:13-18 (Reyes). Nevertheless, Nibvasserted, the Amended Complaint cites three

scientific articles which indicathow the Defendants’ “actual, specific mesh” is dangerous. Tr. at
39:23-40:2 (Montclare). “Centrdfailures of Monofiliment Polyester Mesh Causing Hernia
Recurrence: A Cautionary Note,” Nowell avetralescribes how a mesh type similar to the
Defendants’ “was deemed to have had a highderate of mechanical failure.” Tr. at 40:2-7
(Montclare). Further evidence, alleged Nowelljns‘Postoperative Mg&h Infection -- Still A
Concern in Laparoscopic Era,” which “states that tfppe of synthetic nsh was . . . dangerous,”
and in “Novel in Vitro Model fo Assessing Susceptibility ofyBthetic Hernia Meshes,” which
“state[s] that this type of mesh is a major caugetient morbidity and results in substantial health
care expenditures.”  Tr. at 4918 (Montclare). Because etbe articles indicate that the
Defendants’ mesh is “extremely dangeroudgwell concluded, the question is not whether
Nowell can present the Court with a better meshwhether the Defendants’ mesh “should be
used in the first place.” Tat 40:21-24 (Montclare).

The Defendants disputed that the three scierditicles support Nowell’s allegation that
the Defendants’ mesh is dangerous, beginning thihfirst article, which “discusses a potential

for a central mesh fracture, which is not an injcwynplained of here, not something that happened

with the mesh here. It also discussed a diffeneegh.” Tr. at 41:7-14Reyes). Moreover, the
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Defendants continued, the second and third articles support the Defendants’ position that infection
is a known risk in all herniaepair surgeries and, therefore, Nowell cannot allege causation,
because the Amended Complaint doesassert facts to suggest tNatvell’s injury resulted from

a design defect as opposed to a side effect assouwidtedll surgical hernia repairs. See Tr. at
41:15-25 (Reyes).

The Defendants next turned to Nowell’s failtoewarn claim and asserted that all hernia
repair meshes, including their mesh, carry a warning that infection is a known side effect; “[s]o
the physician was warned of the rigkthe infection, and the duhere runs from the manufacturer
to the physician.” Trat 42:7-14 (Reyes). The Defendantted that the Amended Complaint
does not allege that the Defendants did not Waowell’s physician or that her physician would
have made a decision not to use the Defendantshinad he had a different warning. See Tr. at
42:14-17 (Reyes).

The Defendants acknowledged their familiarityhathe Court’s decision in Rimbert v. Eli
Lilly & Co., wherein the Courta@ncluded that the Supreme CoofrfiNew Mexico would not adopt
the learned-intermediary doctrirtyt asserted that the rationalederlying that decision does not

apply here, because Rimbert Kli Lily & Co. involved direct manufacturer-to-consumer

advertising and the Defendants do not advertieg thernia mesh products to the consumer
directly. See Tr. at 42:18-43(Reyes). A patient’s physician, the Defendants argued, makes the
decision as to which hernia mesh to use, timsl decision is based often on the physician’s
idiosyncratic preferences for one mesh overlagrodr, once the surgeimas commenced, after the
physician can evaluate a given hats nature and extent. See &t 43:11-17 (Reyes). Hence,

the Defendants concluded, unlike the defendaRtimbert v. Eli Lilly & Co., they do not have a
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duty to warn the ultimate consumer of the risksagted with their hernia mesh products; “[h]ere
the duty does and must run to the physician.”at#3:18-22 (Reyes). The Defendants added that
Nowell alleges neither the specific mesh-type thet physician used on her, nor the allegedly
inadequate warnings associated with the $igatiesh-type used, which, the Defendants argued,
clouds the question what specific, adequate warning the Defendants could have provided. See Tr.
at 44:5-11 (Reyes).

Nowell replied by identifying two distinct issudsst, whether the Defendants should have
given a warning in the first place, and second, idreany warning was sufficient or reasonable.
See Tr. at 44:14-18 (MontclarelRegarding the first issue, Nolivasserted: “[W]e don’t have any
evidence that an actual warning was given.” akr44:19-20 (Montclare)Nowell asserted that
the Defendants are liable for failing to warn leérthe mesh’s potential to cause injury but
conceded that, “as far as any typeexpress warranties, we amet in a position to have that
information yet,” and therefore seeks digery. Tr. at 44:2315:7 (Montclare).

The Court asked Nowell whether the Defendatcurately described her failure-to-warn
claim. See Tr. at 45:8-10 (Court). Nowedisponded that, although the Defendants did “a
reasonable job” describing it, they did not address'iimaterial issue of fact as to whether or not
... a specific warning should have been given,rgthe dangerous propensity of this mesh.” Tr.
at 45:11-17 (Montclare). Noweldded that, if the Defendantsddnot give a required warning,
they violated their duty to warn. See Tr. at 45:18-20 (Montclare). The Defendants responded that
the question is whether the Defendants should have warned Nowell’'s physician and then asserted

that Nowell does not know whether the Defendditso, which is a basis for dismissal, according
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to the Defendants, given that “we’re far down tbad and that we do have pleading standards.”
Tr. at 45:23-46:9 (Reyes).

The Defendants argued that tBeurt should dismiss Nowell'segligence claim for the
same reason that it should dismiss her design-defetfailure-to-warn claims, i.e., because the
Amended Complaint does not include factual aliega “with respect to a duty or respect to a
breach of the duty.” Tr. at 46:15-23 (Reyed)ithout an alleged design defect or an alleged
failure-to-warn, the Defendants continued, Nowell camtlege a breach arnlde Court, therefore,
should dismiss her negligence claim. See TA6a23-47:2 (Reyes). Nowell responded that the
MTD Response discusses “every element of negltig and what would have to be proven should
this case go to trial,” and includes citations t® tblevant paragraphs in the Amended Complaint,
which “provide a plausible claim for negéigce.” Tr. at 48:6-20 (Montclare)(citing MTD
Response at 5). The Deftants replied that thetations to which Noweltlirects the @urt in the
MTD Response “are just conclusory allegatidinat are plainly not dficient under Igbal and
Twombly.” Tr. at 48:25-49:4 (Reyes). The Defendaadded that they have also asked the Court
to dismiss Nowell's punitive damages claim. Seeat 49:5-6 (Reyes). In response, Nowell
asserted that she is not “under the burdetidcuss each element,” but has nevertheless done so,
and that, “as far as punitive damages are concerned,” the MTD Response “cite[s] numerous
paragraphs that support why punitive damages waoildppropriate accordj to the elements of
New Mexico Law.” Tr. at 49:1£25 (Montclare). The Defendantsasserted their position that
the Amended Complaint does not “allege the tgbeegregious conduct that would warrant

punitive damages.” Tr. at 50:4-7 (Reyes).
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The Court stated that, although it needs to icemgurther the implid-warranty issue, the
Court nonetheless thinks that Nowell is “kindpafshing the envelope toytto get the discovery
rule to apply to the implied warranty claim” and ttiad Court, therefore, is “inclined to think that
it's just overwhelming that th[e] discovery ridhouldn’t apply.” Tr. at 50:10-18 (Court). Turning
to the facts that the Amended Complaint alle¢jes,Court stated that plaintiffs sometimes want
bad news early, and that, “lputting all these facts and alletbe detailed allegations in the
complaint, that there’s a lot to work with herediecide whether the negéigce and strict liability
claims have been tolled.” Tr. at 51:1-7 (Courilhe Court added that it looks to the Court like
Nowell “was on notice that she had some prolletside the statute of limitations period,”

although the Court expressed iigention to review Robimm v. BNSF Railway Co. alongside

Nowell's other cases and arguments. Tr. at 51:8-13 (Court). The Court stated that it needs to
consider further the Defendants’ remaining @) arguments and that it wants to review the

Court of Appeals of New Mexico’s decisionBustos v. Hyundai Motor Co., but that it seems to

the Court that “to embark on a cdse this without some alternges to the product that's being
challenged here may just not get us anywhefte."at 51:14-52:3 (Court) The Court nonetheless
expressed that it would review ttlteee scientific articles attached to the Amended Complaint to
“see if there’s a design defectrbehat should go forward.” Tr. at 52:6-10 (Court). The Court
declined to express any inclination regardingMaly's failure-to-warn claim, because the Court

desired to consider whether its decision in RirhtaeEli Lilly & Co. applies to the facts as Nowell

alleges them._See Tr. at 52:11-15 (Court). Chaert stated its inclination to dismiss Nowell’s
punitive damages claim, because “it doesn’t look lik . there’s anything that’s pled or even

known by the plaintiff at the present time thatuld support punitive damages,” but would permit
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Nowell to reassert it “[i]f something comes up datva road.” Tr. at 52:16-22 (Court). The Court
similarly dismissed Nowell's maracturing-defect claim, becaugeagreed with the Defendants

that “we shouldn’t have discovery going tetmanufacturing defect” unless “something shows
up in the discovery of the other claims,” in which case Nowell “may be able to move to reinsert
the manufacturing defect claim.” Tr. at 52:22€burt). The Court dissuaded the parties from
continuing to work on this case irithe Court issues an opinion, “because | think some claims are
going to be dismissed, if not thesea” Tr. at 53:6-10 (Court).

LAW REGARDING RULE 12(b)(6)

Rule 12(b)(6) authorizes a court to dismisoenplaint for “failureto state a claim upon
which relief can be granted.” Fed. R. Civ. P.l)&). “The nature of a Rule 12(b)(6) motion
tests the sufficiency of the allegations withie flour corners of the complaint after taking those

allegations as true.” _Mobley v. McCormick) F.3d 337, 340 (10th Cit994). The sufficiency

of a complaint is a question of law, and wteemsidering a rule 12(b)(6) motion, a court must
accept as true all well-pled factudlegations in the complaint, vietwose allegations in the light
most favorable to the non-movingrpa and draw all reasonable infaces in the plaintiff's favor.

See Tellabs, Inc. v. Makor Issues & Rights, L5%]1 U.S. 308, 322 (2007)(“[O]nly if a reasonable

person could not draw . . . an irdace [of plausibility] from thalleged facts would the defendant

prevail on a motion to dismiss.”); Smith v. United States, 561 F.3d 1090, 1098 (10th Cir.

2009)(“[F]or purposes of resolving a Rule 12(b){&tion, we accept as true all well-pled factual
allegations in a complaint and view these allegatioribe light most favorable to the plaintiff.”

(citing Moore v. Guthrie, 438.8d 1®6, 1039 (10th Cir. 2006))).
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A complaint need not set forth detailed factual allegations, yet a “pleading that offers
labels and conclusions or a formulaic recitation efdlements of a cause of action” is insufficient.

Ashcroft v. Igbal, 556 U.S. at 678 (citingell Atl. Corp. v. Twombly, 550 U.S. at 555).

“Threadbare recitals of the elements ofcause of action, supported by mere conclusory

statements, do not suffice.” Ashcroft v. Ighah6 U.S. at 678. “Factuallegations must be

enough to raise a right to rdliabove the speculativlevel, on the assption that all the

allegations in the complaint are true (evedatibtful in fact).” _Bell Atl. Corp v. Twombly, 550

U.S. at 555 (citation omitted).

To survive a motion to dismiss, a plaintiff’smaplaint must contain sufficient facts that, if

assumed to be true, state a claim to relief ihgtlausible on its face. See Bell Atl. Corp. v.

Twombly, 550 U.S. at 57Mink v. Knox, 613 F.3d 995, 1000 (10@ir. 2010). “A claim has
facial plausibility when the pleaded factualntent allows the court to draw the reasonable

inference that the defendant is liable for theaonduct alleged.” Ashcroft v. Igbal, 556 U.S. at

678 (citing Bell Atl. Corp. v. Twombly, 550 U.S.%%6). “Thus, the mere metaphysical possibility

that some plaintiff could prove s®@ set of facts in support of the pleaded claims is insufficient;
the complainant must give the court reasonbé&dieve that this plaintiff has a reasonable

likelihood of mustering factualpport for these claims.” Ridgd Red Hawk, LLC v. Schneider,

493 F.3d 1174, 1177 (10th Cir. 2007)(emphasis omitted). The Tenth Circuit stated:

“[P]lausibility” in this context must refeto the scope of the allegations in a
complaint: if they are so general thilaey encompass a wide swath of conduct,
much of it innocent, then the plaintiffs “have not nudged their claims across the
line from conceivable to plausible.” &€hallegations must be enough that, if
assumed to be true, the miaif plausibly (not just spculatively) has a claim for
relief.
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Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Z0A8)(internal citations omitted)(quoting

Bell Atl. Corp. v. Twombly, 550 U.S. at 570).

Although affirmative defenses must generddly pled in the defendant’s answer, not
argued on a motion to dismiss, see Fed. R. CB(cl.there are exceptiondere: (i) the defendant
asserts an immunity defense -- the courts handle these cases differently than other motions to

dismiss, see Glover v. Gartman, 89%kpp. 2d 1115, 1137-39, 1141 (D.N.M. 2012)(Browning,

J.)(citing Pearson v. Callahan, 555 U.S. 22309); Robbins v. Oklahoma, 519 F.3d 1242 (10th

Cir. 2008)); and (ii) where theéts establishing the affirmativefdase are apparent on the face

of the complaint, see Miller v. Shell OiloG 345 F.2d 891, 893 (10th Cir. 1965)(“Under Rule
12(b), a defendant may raise an affirmative deddansa motion to dismiss for the failure to state
a claim. If the defense appears plainly onfdee of the complaint itself, the motion may be
disposed of under this rule.”). The defense ofthtions is the affirmative defense most likely to
be established by the uncontroeerffacts in the complaint. _See 5 Charles Alan Wright, Arthur

R. Miller, Mary Kay Kane, Rihard L. Marcus & Adam NSteinman, Federal Practice &

Procedure: Civil 8§ 1277 (3d ed. 2014lf the complaint sets forth dates that appear, in the first

instance, to fall outside of the statutory linibas period, then theefendant may move for

dismissal under rule 12(b)(6)See Rohner v. Union Pac. R.R. Co., 225 F.2d 272, 273-75 (10th

Cir. 1955); Gossard v. Gossard, 149 F.2d 111, 10&h(Cir. 1945); Andrew v. Schlumberger

Tech. Co., 808 F. Supp. 2d 1288924D.N.M. 2011)(Browning, J.). The plaintiff may counter
this motion with an assertion that a differentwi&bf limitations or an equitable tolling doctrine
applies to bring the suit within the statute; thatheCircuit has not clarified whether this assertion

must be pled with supporting facts in the comylar may be merely argued in response to the
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motion. Cf. Kincheloe v. Farmer, 214 F.2d 604, 60 Cir. 1954)(holding that, once a plaintiff

has pled facts in the complaint indicating that tla¢usé of limitations is a complete or partial bar
to an action, it is inambent upon the plaintiff tplead, either in the corfgint or in amendments

to it, facts establishing an exception to the affirmatefense). It appears, from caselaw in several
Courts of Appeals, that the plaintiff may avoidsthroblem altogether -- at least at the motion-to-
dismiss stage -- by simply refraining from pleadapgcific or identifiabledates, see Goodman v.

Praxair, Inc., 494 F.3d 458, 465-66 (4thr.G007); Hollander v. Brown, 457 F.3d 688, 691 n.1

(7th Cir. 2006);_Harris v. New York, 186 F.243, 251 (2d Cir. 1999); Honeycutt v. Mitchell,

2008 WL 3833472 (W.D. Okla. Aug. 15, 2008)(West, dnd, although the Tenth Circuit has not

squarely addressed this practice, the Court has permitted it, see Anderson Living Tr. v. WPX

Energy Prod., LLC, 27 F. Supp. 3d at 1235-36.

LAW REGARDING JUDICIAL NOTICE OF DOCUMENTS WHEN RULING ON A
MOTION TO DISMISS

Rule 201 of the Federal Rules®fidence allows a court to, ay stage of the proceeding,
take notice of “adjudicativefacts that fall into one of two categes: (i) facts that are “generally
known within the territorial jurisdion of the trial court;or (ii) facts thatare “capable of accurate
and ready determination by resort to sourcessghaccuracy cannot reasonably be questioned.”

Fed. R. Evid. 201(b), (f). “Adjudicative facts arenply the facts of the particular case.” United

States v. Wolny, 133 F.3d 758, 764 (10th Qif98)(quoting Fed. R. Evid. 201 advisory

committee’s notes). A court has distion to take judicial notice @uch facts, regardless whether
requested._See Fed. R. Evid. 201(c). On ther dthed, if a party requests that the court take
judicial notice of certain factand supplies the necessary inforroatio the court, judicial notice

is mandatory._See Fed. R. Evid. 201(d). Alsdhd parties timely requean opportuity to be

-61 -



heard, the Court must grant such an opportunitytdabe propriety of taking judicial notice and
the tenor of the matter noticed.” Fed. R. Evid. 201(That judicial notie may be taken during
any stage of the judicial proceeding includesrttmion-to-dismiss stage. See 21B C. Wright &

K. Graham, Jr., Federal Practice & Procedutvidence § 5110, at 294 & n.17 (2d ed. 2005).

Moreover, while ordinarily, a motion to disssi must be converted to a motion for summary
judgment when the court considers matters idetshe complaint, see Fed. R. Civ. P. 12(d),

matters that are judicially noticeable do not haévat effect,_see Duprey v. Twelfth Judicial

Dist. Court, 760 F. Supp. 2d 1180, 1193 (D.N2009)(Browning, J.)(citig Grynberg v. Koch

Gateway Pipeline Co., 390 F.3d 1276, 1279 n.1 (@th2004)). Also, when considering a
motion to dismiss, “the court is permitted to tgldicial notice of its own files and records, as

well as facts which are a matter of pubbcord.” Van Woudenberg v. Gibson, 211 F.3d 560, 568

(10th Cir. 2000), abrogated anther grounds by McGrege Gibson, 248 F.3d 946, 955 (10th

Cir. 2001). The documents judicially noticed, however, should not be considered for the truth of
the matters asserted therein. See Talogath, 453 F.3d 1244, 1265 n.24 (10th Cir. 2006). The
Court has previously judicially noticed news potions and public filingsvith the Securities

and Exchange Commission. See SEC v. Goiwst952 F. Supp. 2d at 1220: In re Thornburg

Mortg., Inc. Securities Litig., 2009 WL 5851089, at *33ee also Gallegos v. Bernalillo Cty. Bd.

of Cty. Comm’rs, __ F. Supp. 3d __, 2017 \WH02422, at *18-19 (D.N.M. 2017)(Browning,

J.)(ruling that the Court may take judicial noticestdte court orders); A.M. ex rel. Youngers v.

N.M. Dep’t of Health, 117 F. Supp. 3d 1220, 1232 n.6 (D.N.M. 2015)(Browning, J.).
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LAW REGARDING THE USE OF DOCUM ENTS OUTSIDE THE PLEADINGS
IN A RULE 12(b)(6) MOTION

Generally, the sufficiency of a complaint meesst on its contents@be. _See Casanova v.

Ulibarri, 595 F.3d 1120, 1125 (20Cir. 2010);_Gossett v. Barnhafit39 F. App’x 24, 24 (10th

Cir. 2005)(unpublished{‘In ruling on a motion to dismiss, the district court is limited to the facts

pled in the complaint.”). Emphasizing this poitite Tenth Circuit, in Qder v. Daniels, 91 F.

App’x 83, 85 (10th Cir. 2004)(unpublished), stat&®/hen ruling on a Rule 12(b)(6) motion, the
district court must examine onlydlplaintiff’'s complaint. The district court must determine if the
complaint alone is sufficient to state a claim;dietrict court canot review matters outside of the
complaint.” 91 F. App’x at 85. There are thi@eited exceptions to this general principle: (i)

documents that the complaint incorporates Hgresce, _see Tellabs, Inc. v. Makor Issues &

Rights, Ltd., 551 U.S. 308, 322 (2007)i) “documents referred tan the complaint if the

documents are central to the plaintiff's oflaand the parties do not dispute the documents

authenticity,” Jacobsen v. Deseret Book Co., 28d%36, 941 (10th Cir. 2002); and (iii) “matters

8Gossett v. Barnhart is an unpublished opinion, but the Court can rely on an unpublished
opinion to the extent its reasonedsis is persuasive in the easefore it._See 10th Cir. R.
32.1(A), 28 U.S.C. (“Unpublished decisions are potcedential, but may be cited for their
persuasive value.”). The Tenth Circuit has stated:

In this circuit, unpublished orders are ophding precedent, . . . and we have
generally determined that citation tmpublished opinions is not favored.
However, if an unpublished opinion oder and judgment has persuasive value
with respect to a material issue incase and would assist the court in its
disposition, we allow aitation to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10thZTi05). The Court concludes that Gossett
v. Barnhart, Carter v. Daniels, 91 F. App’x 8®th Cir. 2004), Nard v. City of Oklahoma City,
153 F. App’x 529 (10th Cir. 2005), and DouglasNorton, 167 F. App’x 698 (10th Cir. 2006),
all have persuasive value with respect to a natéssue, and will ssist the Court in its
disposition of this Mem@ndum Opinion and Order.
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of which a court may take judiciabtice,” Tellabs, Inc. v. Makor IssuesRights, Ltd., 551 U.S.

at 322.

If a district court intends teely on other evidence, it mustrogert the rule 12(b)(6) motion
to a motion for summary judgment, giving proper rotia the parties. €@ Fed. R. Civ. P. 12(d)
(“If, on a motion under Rule 12(b)(6) or 12(c), madteutside the pleadings are presented to and
not excluded by the court, the motion mustrdeated as one for summary judgment under Rule

56."); GEFE Corp. v. Associated Wholesale Gnag Inc., 130 F.3d 1381, 1384 (10th Cir. 1997).

See_also Swoboda v. Dubach, 992 F.2d 286, 290 (10th Cir. 1993)(“In determining whether a

plaintiff has stated a claim, thigstrict court may not look to thdartine4v. Aaron, 570 F.2d 317
(10th Cir. 1978)(“Martinez”)] reporf! or any other pleading outsidestbomplaint itself, to refute
facts specifically pled by a plaintiff, or to rége factual disputes.”); d&e v. Price, 43 F.3d 1390,
1392 (10th Cir. 1994)(holding that dist court erred in Ling Martinez hearintp resolve disputed

factual issues); Northington v. Jackson, $732d 1518, 1521 (10th Cir. 1992)(“[The Martinez]

process is designed to aid theudan fleshing out poskle legal bases of lief from unartfully

drawn pro se prisoner complaints, notesolve material factual issues.”).

®According to the Tenth @uit, Martinez Reports

are intended to provide information foretldistrict court which will enable it to
decide preliminary matters, including jurisdiction and definition of the issues,
especially in 8 1983 actionsMartinez v. Aaron570 F.2d 317, 319 (10th Cir.
1978);El'Amin v. Pearce/50 F.2d 829, 832 (10th Cir. 1984Martinezreports

have been used in this circuit almostlesively to provide the court preliminary
information, furnished by prison administration personnel, in pro se cases brought
by prisoners against prison officials.

Ketchum v. Cruz, 961 F.2d 916, 920 n.3 (10th Cir. 1992).
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In Gee v. Pacheco, 627 F.3d 1178 (10th Cir. 2010), the defendants “supported their motion

with numerous documents, and the district caited portions of those motions in granting the
[motion to dismiss].” 627 F.3d at 1186. The Tenth Circuit hedt{ls]uch reliance was improper”
and that, even if “the distriatourt did not err initially in reviewing the materials, the court
improperly relied on them to refute Mr. Gee’s fadtassertions and effiaeely convert the motion

to one for summary judgment.”_Gee v. Pacheco, 62d &t1186-87. In other cases, the Tenth

Circuit has emphasized that, “[b]ecause the distdatt considered facts outside of the complaint,

however, it is clear that thedfiict court dismissed the caiunder Rule 56(c) and not Rule

12(b)(6).” Nard v. City of Okla. City, 15B. App’x 529, 534 n.4 (10th Cir. 2005)(unpublished).

In Douglas v. Norton, 167 F. App’x 698 (10th @G006)(unpublished), the Tenth Circuit addressed

an untimely filed charge with the Equal Rlmyment Opportunity Commission, and the Tenth
Circuit analogized the delk to a statute dfmitations. 167 F. ApX at 704. The Tenth Circuit
concluded that, because the regoient was not jurisdictionathe district court should have
analyzed the question under rule 12(b)(6), artdnse the district cowrbnsidered evidentiary
materials outside of Douglas’ complaint, litoslld have treated Norton’s motion as a motion for

summary judgment.”_Douglas v. Norton, 167 F. Apat 704-05. Nevertheless, “[t]he failure to

convert a 12(b)(6) motion to one for summary jonggt where a court does not exclude outside
materials is [not] reversible error [if] the dismissal can be justified without considering the outside

materials.” GFF Corp. v. Associat#dholesale Grocers, Inc., 130 F.3d at 1384.

The Court has previously ruled that, whenanglff references and summarizes statements
from defendants in a complaint for the purposeedfiting the statements in the complaint, the

Court cannot rely on documents iatn the defendants attach ton@tion to dismiss which contain
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their un-redacted statementSee Mocek v. City of Albugugue, No. CIV 11-1009 JB/KBM,

2013 WL 312881, at *50-51 (D.N.Man. 14, 2013)(Browning, J.). The Court in Mocek v. City

of Albuquerque reasoned that the statemerdsndit incorporate by reference nor were the

statements central to the plaintiff's allegationsthe complaint because the plaintiff cited the
statements only to attack thekliability and truthfulness.See 2013 WL 312881, at *50-51.
Additionally, the Court has ruleddh when determining whether a statute of limitations has run
in an action alleging fraud arsteking subrogation from a defendant, it may not use interviews

and letters attached to a motion to dismiss tvhegidence that a plaintiff was aware of the

defendant’s alleged fraud befdhe statutory period exm@d. See Great Am. Ins. Co. v. Crabtree,

2012 WL 3656500, at *3, *22-23. The Court ine@t American Insurance Co. v. Crabtree

determined that the documents did not fall witamy of the Tenth Cirgt's exceptions to the
general rule that a complaint must rest on tH&csency of its contents alone, as the complaint
did not incorporate the documents by refeeear refer to the documents. See 2012 WL 3656500,

at *22-23. Mocek v. City of Albuquerque023 WL 312881, at *50 (refusing to consider

statements that were not “centi@l[the plaintiff's] claims”).

On the other hand, in a securities classoactthe Court has ruled that a defendant’s
operating certification, to which gintiffs refer in their complaint, and which was central to
whether the plaintiffs adequately alleged a lodks ¥eithin an exception to the general rule, so the
Court may consider the operatiogrtification when ruling on the defendant’s motion to dismiss

without converting the motion intone for summary judgmentSee_Genesee Cty. Emps.” Ret.

Sys. v. Thornburg Mortg. Secs. TR006-3, 825 F. Supp.2d 1082, 1150-51 (D.N.M.

2011)(Browning, J.). _See_ also SEC v. Goldstone, 952 F. Supp.2d 1060, 1217-18
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(D.N.M. 2013)(Browning, J.)(considering, on a mottondismiss, electronic mail transmissions
referenced in the complaint as “documents referred to in the complaint,” which are “central to the

plaintiff's claim” and whose authenticity th@aintiff did not challenge); Mata v. Anderson, 760

F. Supp. 2d 1068, 1101 (D.N.M. 2009)(Browning, J.)(relying on documents outside of the
complaint, because they were “documents thatatcan appropriately view as either part of the
public record, or as documents upon which the Coimptalies, and the authenticity of which is

not in dispute”).

LAW REGARDING AMENDMENT OF PLEADINGS

A party may amend its pleadings once as attenaf course” within twenty-one days of
serving the pleading or twenty-one days aftemraice of a motion under rutel2(b), (e), or (f) of
the Federal Rules of Civil Prodere. Fed. R. Civ. P. 15(a)(1Rule 15(a)(2) provides: “In all
other cases, a party may amend its pleading witlythe opposing party’aritten consent or the
court’s leave. Under rule 15(a), the court shoudeliy give leave when justice so requires.” Fed.

R. Civ. P. 15(a)(2)._See In re Thornburgmdo, Inc. Sec. Litig., 265 F.R.D. 571, 579-80 (D.N.M.

2010)(Browning, J.); Youell \Russell, 2007 WL 709041, at *1(P.N.M. 2007)(Browning, J.);

Burleson v. ENMR-Plateau Tele. Coop., 2005 B&64299, at *1-2 (D.N.M. 2005)(Browning,

J.). The Supreme Court has stateat, in the absenad# an apparent reassnch as “undue delay,
bad faith or dilatory motive . . . [,] repeated faduo cure deficiencies by amendments previously
allowed, undue prejudice to the opposing party Ibiueiof allowance of the amendment, futility

of amendment, etc.,” leave to amend shouldréely given. _Fomen v. Das, 371 U.S. at 182.

Furthermore, the Tenth Circuit has held that distourts should grant a plaintiff leave to amend

when doing so would yield a mwrious claim. _See Curley. Perry, 246 F.3d 1278, 1284 (10th

- 67 -



Cir. 2001). _See also In re Thornburg Mortg., Inc. Sec. Litig., 265 F.R.D. at 579-80. “The . . .

Tenth Circuit has emphasized thftihe purpose offrule 15(a)] is to povide litigants the
maximum opportunity for each claim to be db on its merits rather than on procedural

niceties.” B.T. exrel. G.T. v. Santa Paib. Schs., No. CIV-0%165 JB/RLP, 2007 WL 1306814,

at *2 (D.N.M. 2007)(Browning, J.)(quoting Miat v. Prime Equip. &., 451 F.3d 1196, 1204 (10th

Cir. 2006)).
A court should deny leave to amend undele 15(a), however, if the proposed

“amendment would be futile.” Jefferson Cn8ch. Dist. v. Moody’s Invaor’s Serv., 175 F.3d

848, 859 (10th Cir. 1999). See In re Thornburg Blothc. Sec. Litig., 265 F.R.D. at 579-80. An
amendment is “futile” ifthe pleading “as amended, would bebject to dismissal.” _In re

Thornburg Mortg., Inc. Sec. Ldi, 265 F.R.D. at 579-80 (citing T8@ommc’ns Network, Inc. v.

Turner Network Television, Inc., 964 F.2d 1022, 1028 (10th Cir. )99% court may also deny

leave to amend “upon a showingwfdue delay, undue prejudiceth® opposing party, bad faith
or dilatory motive, [or] failure to cure deficieles by amendments previously allowed.” In re

Thornburg Mortg., Inc. Sec. Litig., 265 F.R.D.59 (quoting Frank v. U.S.W., Inc., 3 F.3d 1357,

1365-66 (10th Cir. 1993)). The Tenth Circuit lso stressed that “timeliness alone is a
sufficient reason to deny leave to amend, especially when the party filing the motion has no

adequate explanation for thelale” Eckert v. Dougherty658 F. App’'x 401, 410 (10th Cir.

2016)(unpublished)(quoting Frank v. U.S.W.,.In¢ F.3d at 1365-66). Moreover, “[w]here the

party seeking amendment knows or should Hawvewn of the facts upon which the proposed

amendment is based but fails to include thertheoriginal complaint, the motion to amend is
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subject to denial.”_Eckert v. Dougherty, 658A4pp’x at 410-11(quoting_State Distribs., Inc. v.

Glenmore Distilleries Co., 738 F.2d 405, 416 (10th Cir. 1984)).

Undue delay is demonstrated where the preg@nendment comedefthe deadline to
amend pleadings and the amending party has equade explanation fahe delay. See Minter

v. Prime Equip. Co., 451 F.3d at 1206 (“[The Ter@itkuit . . . focuses jmarily on the reasons

for the delay. We have held that denial of ketvamend is appropriate ‘when the party filing the

motion has no adequate explanation for the dékguoting Frank v. U.SN. Inc., 3 F.3d at 1363-

66)). Itis notthe delay itself that warrants @for leave to amend, but when such delay becomes
undue: “The longer the delay, ‘the more likely thetion to amend will be denied, as protracted
delay, with its attendant burdeos the opponent and the court, &eif a sufficient reason for the

court to withhold permission to amend.”_Mer v. Prime Equip. Co., 451 F.3d at 1205 (quoting

Steir v. Girl Scouts of the USA83 F.3d 7, 12 (1st Cir. 2004)). &klcKnight v. Kimberly Clark

Corp., 149 F.3d 1125, 1130 (10th Cir. 1998)(finding that a plaintiff had unduly delayed in filing a
pleading where it appeared that the “plaintiff was aware of all the information on which his
proposed amended complaint was based prior to filing the original complaint” and the motion to
amend was filed “five monthstaf discovery cut off”). Cows have found undue delay when a
party moved to amend the pleading to includermation the party should have known earlier or
had an earlier opportunity to include in the pleading:

A court may thus deny the motion for leave to amend because of untimeliness,

especially when the party seeking amendment knows, should have known, or

has reason to know of thadts supporting the claim the proposed amendment,

but fails to include it when the original complaint was filed.

Street v. Curry Bd. of Cnty. Comm’rs, No. CIV 06-0776 JB/KBM, 2008 WL 2397671, at *5

(D.N.M. 2008)(Browning, J.). See also Pallottv City of Rio Rancho, 31 F.3d 1023, 1027 (10th
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Cir. 1994)(noting that a motion tomend “was not based on newdmnce unavailable at the time
of the original filing” and denying the motion on that basis).

When a scheduling order governs the case, the Tenth Circuit has interpreted rule 16 of the
Federal Rules of Civil Procedure to impas€good cause” standard on untimely motions to
amend, which “requires the moving party to shoat ihhas been diligent in attempting to meet
the deadlines, which means it must provide amaai® explanation forng delay.” Minter v.

Prime Equip. Co., 451 F.3d at 1205 n.4. Rule 16{®i@tes: “A schedule may be modified only

for good cause and with the judge’s consent.” Re€iv. P. 16(b)(4). “Rule 16 only allows such
amendments for ‘good cause,” an arguably mstrengent standard than the standards for

amending a pleading under Rule 15.” Bylin v. Billings, 568 F.3d 1224, 1230 (10th Cir.

2009)(quoting Fed. R. Civ. P. 16(b)(4)). The Teftircuit has noted that there is a “rough
similarity’ between the ‘undue delay’ standard of Rule 15 and the ‘good cause’ standard of Rule

16.” Bylin v. Billings, 568 F.3d at 1231.

[R]ule 16(b) of the Federal Rules of CiiAtocedure provides that a court shall enter
a scheduling order limiting the time to amguéadings. . . . Cots have held that,
when a party files a motion to amendeafthe scheduling order's deadline has
passed, (i) ‘[the] movant musitst demonstrate to theourt that it has a “good
cause” for seeking modification of the sdhéng deadline under Rule 16(b)”; and
(i) “[1]f the movant satisies Rule 16(b)’s ‘good cause’astdard, it must then pass
the requirements for amendment under Rule 15(a).”

Trujillo v. Bd. of Educ. of the Albuguergueub. Sch., Nos. CIV 02146 JB/LFG, CIV 03-1185

JB/LFG, 2007 WL 2296955, at *3 (D.N.M. 2007)(Broing, J.)(quoting Colo. Visionary Acad.

v. Medtronic, Inc., 194 F.R.D. 684, 687 (D. Colo. 2)00The Tenth Circi has recognized that

there is still an open issudaut applying rule 16 tpleading amendments when the time for

seeking leave to amend a pleading has passed under a scheduling order. See Bylin v. Billings, 568
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F.3d at 1232 n.10 (“Because we decline to condigeBylins’ Rule 16 argument, we leave for
another day the question of whether this cirshduld apply Rule 16 when a party seeks to amend

a pleading after a court-imposed deadline.”)Minter v. Prime Equipment Co., the Tenth Circuit

noted that “[n]either party rses the question, armgiven the rough similarity between the ‘good
cause’ standard of Rule 16(hd our ‘undue delay’ analysimder Rule 15, it would not affect

the outcome of this case.” 451 F.3d at 1205 n.4 (quoting SIL-FLO, Inc. v. SFHC, Inc., 917 F.2d

1507, 1518-19 (10th Cir. 1990)). Rule 16 “focuseshendiligence of the pty seeking leave to
modify the scheduling order to permit the pragmbsmendment. . . . Properly construed, ‘good
cause’ means that scheduling deaeli cannot be met despite a partyiligent efforts.”_Advanced

Optics Elecs., Inc. v. Robins, 769 F. Supp.1285, 1313 (D.N.M. 2010)(Browning, J.). See

Gerald v. Locksley, 849 F. Supp. 2d 1190, 1237-49 (D.N.M. 2011)(Browning, J.)(finding good

cause for granting leave to amend when a pléaifigfd for leave to amend after the deadline in
the scheduling order).

LAW REGARDING MOTIONS FOR SUMMARY JUDGMENT

Rule 56(a) of the Federal Rules of Civil Redare states: “The court shall grant summary
judgment if the movant shows that there is nougee dispute as to any material fact and the
movant is entitled to judgment as a matter of’lafsed. R. Civ. P. 56(a). “The movant bears the
initial burden of ‘show][ing] that there is @tbsence of evidence to support the nonmoving party’s

case.” Herrera v. Santa Fe Pub. Sch.,, 956 F.Supp.2d 1191, 1221 (D.N.M.

2013)(Browning, J.)(quoting Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th

Cir. 1991)). _See Celotex Corp. v. Gatr 477 U.S. 317, 323 (1986)(“Celotex”).

Before the court can rule on a party®tion for summary judgment, the moving
party must satisfy its burden of prodwactiin one of two ways: by putting evidence
into the record that affirmatively disproves an element of the nonmoving party’s
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case, or by directing the cdigrattention to the fact #t the non-moving party lacks
evidence on an element of its claim, ‘&ma complete failure of proof concerning

an essential element of the nonmoving yartase necessarily renders all other
facts immaterial.”_Celotex, 477 U.S. at 328. On those issudsr which it bears

the burden of proof ati&d, the nonmovant “muggjo beyond the pleadings and
designate specific facts to kea showing sufficient to establish the existence of

an element essential to his case in order to survive summary judgment.” Cardoso
v. Calbone, 490 F.3d 1194, 1197 (10th Cir. 2007).

Plustwik v. Voss of Nor. ASA, No. CI\L1-0757 DS, 2013 WL 1945082, at *1 (D. Utah May 9,

2013)(Sam, J.). “If thenovingparty will bear the burden of persuasion at trial, that party must
support its motion with créole evidence -- using any of the teaals specified irRule 56(c) --

that would entitle it taa directed verdict ihot controvertedt trial.” Celotex, 477 U.S. at 331
(Brennan, J., dissenting)(emphasis in origital)Once the movant meets this burden, rule 56
requires the nonmoving party to dgisate specific facts showing ththere is a genuine issue for

trial. See Celotex, 477 U.S. at 324nderson v. Liberty Lobby, Inc., 477 U.S. 242, 256

(1986)(“Liberty Lobby”). In_Ameican Mechanical Solutions, LLC v. Northland Process Piping,
Inc., 184 F. Supp. 3d 1030 (D.N.M. 2016)(Browning,thg,Court confronted a situation in which
the movant did not offer evidence disproving the nonmovant’s allegations, but, rather, argued,

under the second option in Celotexattthe nonmovant lacked evidmnto establish an element of

its claim. See 184 F. Supp. 3d at 1075. TharCgranted summary judgment for the movant,
because the nonmovant -- the plaintiff -- did offer expert evidence supporting causation or

proximate causation for its breach-of-contracr breach-of-the-implied-warranty-of-

10Although the Honorable William J. Brennan, flsrmer Associate Justice of the Supreme
Court of the United States, dissented_in Cealothis sentence is witle understood to be an
accurate statement of the law. See 10A Charlles AVright & Arthur R. Miller, Federal Practice
and Procedure § 2727, at 470 (3d ed. 1998)(“AlthoughCiburt issued a five-to-four decision,
the majority and dissent both agreed as to tievsummary-judgment bden of proof operates;
they disagreed as to how the standaad applied to the facts of the case.”).
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merchantability claims as New Mexico law reqdifer those elements. 184 F. Supp. 3d at 1075.

The Court concluded that Celotex applied to theatson, and that, without the requisite evidence,

the nonmovant failed to prove “@ssential element of the..case.” 184 F. Supp. 3d at 1075

(quoting_Plustwik v. Voss of Nor. ASA, 2013 WL 1945082, at *1).

The party opposing a motion forramary judgment must “sébdrth specific facts showing
that there is a genuine issue for trial as toghdispositive matters for which it carries the burden

of proof.” Applied Genetics I, Inc. v. First Affiliated Sec.Inc., 912 F.2d 1238, 1241 (10th Cir.

1990). See Vitkus v. Beatrice Co., 11 F.3d 13389 (10th Cir. 1993)(“However, the nonmoving

party may not rest on its pleadings but must s fepecific facts showing that there is a genuine
issue for trial as to those dispositive mattersvibich it carries the burden of proof.” (internal

guotation marks omitted)(quoting Applied Genetics Int’l, Inc. v. First Affiliated Secs., Inc., 912

F.2d at 1241)). Rule 56(c)(1) provides: “A pargserting that a fact . . . is genuinely disputed
must support the assertion by . . . citing to paricparts of materials ithe record, including
depositions, documents, electronically stored information, affidavits or declarations, stipulations
(including those made for purposes of the omtonly), admissions, intergatory answers, or
other materials.” Fed. R. Civ. B6(c)(1). It is not enougfor the party oppasg a properly
supported motion for summary judgment to “rest on naflegyations or deniglof his pleadings.”

Liberty Lobby, 477 U.S. at 256. See Abercroenbi City of Catoosa, 896 F.2d 1228, 1231 (10th

Cir. 1990); Otteson v. United States, 622 F3Ad, 519 (10th Cir. 1990 [O]nce a properly

supported summary judgment motion is made pfiy@sing party may not rest on the allegations

contained in his complaint, but must respond sfilcific facts showing the existence of a genuine
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factual issue to be tried.nfiernal quotation marks omitted)(quoting Coleman v. Darden, 595 F.2d,

533, 536 (10th Cir. 1979)).
Nor can a party “avoid summary judgmentrepeating conclusory opinions, allegations

unsupported by specific facts, or speculatioBdlony Nat'l Ins. v. Omer, No. CIV 07-2123 JAR,

2008 WL 2309005, at *1 (D. Kan. June 2, 2008)(Rotwingl.)(citing Fed. R. Civ. P. 56(e); Argo

v. Blue Cross & Blue Shield of Kan., Ind52 F.3d 1193, 1199 (10th Cir. 2006)). “In responding

to a motion for summary judgment, ‘a party carmmest on ignorance of€ts, on speculation, or

on suspicion and may not escape summary judgmené mere hope that something will turn up

at trial.”” Colony Nat'l Ins. v. Omer2008 WL 2309005, at *1 (quotinQonaway v. Smith, 853
F.2d 789, 794 (10th Cir. 1988)).

To deny a motion for summarydggment, genuine factual issuasist exist that “can be
resolved only by a finder of fact because they neaggonably be resolved in favor of either party.”
Liberty Lobby, 477 U.S. at 250. A mee“scintilla” of evidence wilhot avoid summary judgment.

Vitkus v. Beatrice Co., 11 F.3d at 1539 (citindpérity Lobby, 477 U.S. at 248). Rather, there

must be sufficient evidence on which the fact finder could reasonably find for the nonmoving

party. See Liberty Lobby, 477 U.S. at 251 (mtiVitkus v. Beatrice Co., 11 F.3d at 1539;

Schuylkill & Dauphin Improvement Co. v. Munso®] U.S. 442, 448 (1871)). “[T]here is no

evidence for trial unless there ssfficient evidence favoring the nonmoving party for a jury to
return a verdict for that partylf the evidence is merely colorable ... or is not significantly
probative, . . . summary judgment may be grasiteLiberty Lobby, 477 U.S. at 249 (citations

omitted)(citing_First Nat. Bank of Ariz. v. C#s Serv. Co., 391 U.S. 253, 290 (1968); Dombrowski

v. Eastland, 387 U.S. 82, 87 (1967)). Where a ratitvi@al of fact, consideng the record as a
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whole, cannot find for the nonmoving party, ther@asgenuine issue foriaél. See Matsushita

Elec. Indus. Co. v. Zenith R Corp., 475 U.S. 574, 587 (1986).

When reviewing a motion faummary judgment, the cowstould keep in mind certain
principles. First, the court’s role is not to igke the evidence, but to assess the threshold issue
whether a genuine issue existd@snaterial facts requiring aidi. See Liberty Lobby, 477 U.S.
at 249. Second, the ultimate standard of prooélisvant for purposes of ruling on a summary
judgment, such that, when ruling on a sumnjadgment motion, the court must “bear in mind

the actual quantum and quality of proof necgssasupport liability.” Liberty Lobby, 477 U.S.

at 254. Third, the court musts@ve all reasonable inferences and doubts in the nonmoving party’s
favor, and construe all evidence in the light nfasbrable to the nonmawy party. _See Liberty
Lobby, 477 U.S. at 255 (“The evidence of the nasvamt is to be believed, and all justifiable

inferences are to be drawn in his favor.”urtiv. Cromatrtie, 526 U.S. 541, 550-55 (1999). Fourth,

the court cannot decide any issues efldnility. See Liberty Lobby, 477 U.S. at 255.

There are, however, limited circumstan@esvhich the court may disregard a party’s
version of the facts. This doctrine developed mobustly in thequalified immunityarena. In
Scott v. Harris, 550 U.S. 372 (2007), the Supreme Court concluded that summary judgment is
appropriate where video evidence “quite clearly @itted” the plaintiff's version of the facts.
550 U.S. at 378-81. The Supreme Court explained:

At the summary judgment stage, faatsist be viewed in the light most
favorable to the nonmoving party only ifetle is a “genuine” dpute as to those
facts. Fed. Rule Civ. Proé6(c). As we have gphasized, “[w]hen the moving
party has carried its burden under RB&(c), its opponent must do more than
simply show that there is some metaphysa@albt as to the material facts . . . .
Where the record taken as a whole could@ad a rational trier of fact to find for
the nonmoving party, there is no ‘genuirssue for trial.”” _Matsushita Elec.
Indusl.] Co. v. Zenith Radio Corp., 4753J.[at] 586-587 . . . (footnote omitted).
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“[T]he mere existence afomealleged factual dispute between the parties will not
defeat an otherwise properly supported motion for summary judgment; the
requirement is that there be genuineissue oimaterialfact.” Anderson v. Liberty
Lobby, Inc., 477 U.S. [at] 247-248 . . .. Whopposing parties tell two different
stories, one of which is éantly contradicted by thecord, so that no reasonable
jury could believe it, a court should natapt that version of the facts for purposes
of ruling on a motion for summary judgment.

That was the case heréthvregard to the factlisssue whether respondent
was driving in such fasbn as to endanger human lif®Respondent’s version of
events is so utterly discredited by tleeard that no reasonabjury could have
believed him. The Court of Appeals shouatat have relied on sh visible fiction;
it should have viewed thacts in the light depied by the videotape.

Scott v. Harris, 550 U.S. at 380-81 (emphasis in original).

The Tenth Circuit applied th doctrine in_Thomson v. §d ake County, 584 F.3d 1304

(10th Cir. 2009), and explained:

[B]ecause at summary judgment we are beyond the pleading phase of the litigation,
a plaintiff's version of théacts must find support in threcord: more specifically,

“[a]s with any motion for summaryufilgment, when opposing parties tell two
different stories, one of whicis blatantly contradictedy the record, so that no
reasonable jury could believe it, a court skaubt adopt that version of the facts.”
York v. City of Las Cruces, 523 F.3®05, 1210 (10th Cir. 2008)(quoting Scott|

v. Harris], 550 U.S. at 380); see also Estdiearsen ex rel. Sturdivan v. Murr, 511
F.3d 1255, 1258 (10th Cir. 2008).

Thomson v. Salt Lake Cty., 584 F.3d at 1312 (bracketisted). “The Tenth Circuit, in Rhoads

v. Miller, 352 F. App’x 289 [, 291{10th Cir. 2009) . . . [(unpublishefixplained that the blatant
contradictions of the record must beupported by more than other witnesses’

testimony[.]” Lymon v. Aramark Corp., 728 F.Supp.2d 1222, 1249 (D.N.M.

2010)(Browning, J.), aff'd, 499 F. App’x 771 (10th Cir. 2012).

LAW REGARDING CHOICE-OF-LAW AN D STATUTES OF LIMITATIONS

The Supreme Court has held that a federaltsatting in diversity should apply the same

statute of limitations that a state court of theufo state would apply. See Guar. Tr. Co. v. York,
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326 U.S. 99 (1945). The district court must, therefore, look to the forum state’s choice-of-law
rules to determine which state’s law to apply -- otbontrol the substance of the dispute and the

limitations period in which the suit can bebght. See Klaxon Co. v. Stentor Elec. Mfg. Co., 313

U.S. 487, 496-97 (1941); Pepsi-Cola Bottling €oPepsiCo, Inc., 431 F.3d 1241, 1255 (10th Cir.

2005).
New Mexico courts have hettiat “the law of the forum gerns matters of procedure.”

Estate of Gilmore, 1997-N®IA-103, § 10, 946 P.2d 1130, 1133internal quotation marks

omitted)(quoting Sierra Life Ins. Co. v. Fildat'l Life Ins. Co., 1973-NMSC-079, | 14, 512 P.2d

1245, 1249). See Restatementohflict of Laws § 585 (1934)(“Fst Restatement”)(“All matters
of procedure are governed the law of the forum.”). “The lia between substance and procedure,
[however], is not always clear, and the judgme&here to draw the line ia particular case may

depend on the reasons for drawing the lingstate of Gilmore, 1997-NMCA-103, { 11, 946 P.2d

at 1133-34 (citindAmmerman v. Hubbard Broad., Ind976-NMSC-031, T 6, 551 P.2d 1354,

1357 (1976))._See Subil Co. v. Wortman, 486 U.S. 71726 (1988)(stating that, “[e]xcept at

the extremes, the termisubstance’ and ‘procedure’ precisalescribe very little except a
dichotomy, and what they meanarparticular context is largetietermined by the purposes for

which the dichotomy is drawn.”). “A court usualipplies its own local law rules prescribing how

The Court predicts that the Supreme CourNefv Mexico would agree with Estate of
Gilmore’s law-of-the-forum analysis, based oe tBourt’s read of the Supreme Court of New
Mexico’s opinion in_Sierra Lifénsurance Co. v. First Nationhlaife Insurance Co., 1973-NMSC-

079, 512 P.2d 1245, stating that “the law of the fogawerns matters of procedure.” Sierra Life
Ins. Co. v. First Nat. Life Ins. Co., 1973-NMSC-079, § 14, 512 P.2d 1245, 1249. Moreover, the
Supreme Court of New Mexicbhas adopted the RestatemeniCainflict of Laws approach to
choice-of-law analyses, see ithd Wholesale Liquor Co. v. BrawForman Distillers Corp.,
1989-NMSC-030, 19, 775 P.2d 233, 235 (“New Mexico adheres to aidreditconflicts of

law analysis contained in Restatem@itst) of Conflictsof Law (1934).”).
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litigation shall be onducted even when it applies the loeaV rules of another state to resolve

other issues in the case.” Estate dim®@re, 1997-NMCA-103, T 12, 946 P.2d at 1134 (citing

Restatement (Second) @fonflict of Laws § 122 (1971)('&ond Restatement”)). Similarly,

“procedure [is] the judicigbrocess for enforcing rights andtis recognized by substantive law
and for justly administering rerdg and redress for disregard ofraction of them.” _Sibbach v.
Wilson & Co.,312 U.S. 1, 14 (1941). The Court oppeals of New Mexico has acknowledged
that, when determining whether something is “pdagal or substantive,” is important to “keep

in mind the rationale for applying the forumjsrocedural’ rules.” _Efte of Gilmore, 1997-

NMCA-103, 1 13, 946 P.2d at 1134. The CourAppeals of New Mexico has stated:

Each state has local law rulesegcribing the procedure by which
controversies are brought ints courts and by which ttigal of these controversies
is conducted. These rules for conductingdaits and administering the courts’
processes vary from state to statee Tdrum has compelling reasons for applying
its own rules to decide such issues eWdine case has foreign contacts and even
if many issues in the case will be decided by reference to the local law of another
state. The forum is more concerned witiw its judicial machinery functions and
how its court processes are administered than is any other state. Also, in matters of
judicial administration, itvould often be disruptive daifficult for the forum to
apply the local law rules of another statThe difficultiesnvolved in doing so
would not be repaid by a furtherance of tralues that the application of another
state’s local law is dggned to promote.

Estate of Gilmore, 1997-NMCA-103, 1 13, 94@dPat 1134 (citing Second Restatement § 122

cmt. a.). Furthermore, the Cowf Appeals of New Mexico hasaded that, because parties to a
lawsuit do not usually think abowmtatters of judicial administrain before entering into legal

transactions, they do not usually place relianceéhenapplicability of specific state rules. See

Estate of Gilmore, 1997-NMCA-103, 1 13, 94@dPat 1134 (citing Second Restatement § 122

cmt. a.). For these reasons, there is no danggplying the forum statefsiles in such procedural

matters. _See Estate of Gilmore, 1997-NMCA-103, 13, 946 P.2d at 1134 (citing Second
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Restatement § 122 cmt. a.). Femtmore, “[elnormous burdenseaavoided when a court applies
its own rules, rather than thelea of another state, to issugsating to judicial administration,
such as the proper form of amt| service of process, pleadinglesiof discovery, mode of trial

and execution and costs.” 198[MCA-103, 1 13, 946 P.2d at 1134tilcg Second Restatement

§ 122 cmt. a.).

The Supreme Court of New Mexico has adophedFirst Restatement approach to choice-

of-law analyses, see United Wholesale Liq@w. v. Brown-Forman Distillers Corp., 1989-

NMSC-030, 19, 775 P.2d 233, 235 (“New Mexico adBeto a traditional conflicts of law
analysis contained in Restaterh@first) of Conflicts of Law 1934).”), but for the purposes of

determining the applicable statute of limitation, the First Restatement and Second Restatement

come out the same way. The First Restatememisstadt, in the absence of a “borrowing statute”

enacted by the forum state that adopts foreigestatatutes of limitations when applying their
substantive law, the statute lirhitations of the forum state governs all disputes even when
another state suppliesetisubstantive law:

If action is barred by the statute of Itations of the form, no action can be
maintained though action is not barredthe state where the cause of action

arose. ... Ifactionis not barred by tregie of limitations of the forum, an action
can be maintained, though action is bairethe state where the cause of action
arose,

First Restatement 88 603-04, and the Second Restat is nearly identical in substance:

(1) An action will not be maintained if it is barred by the statute of limitations of
the forum, including a provision borrowirtge statute of limitations of another
state. (2) An action will beaintained if it is not barteby the statute of limitations

of the forum, even though it would be battgy the statute of limitations of another
state, except as stated in § 143,

Second Restatement § 142. The only exceptiorthe iforum state’s statute of limitations “bars

the right and not merely the remedy,” in whizdse the action is barred regardless of the forum
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chosen. _Second Restatement § 143 (“An actionnaeillbe entertained ianother state if it is

barred in the state of the othése applicable law by a statute of limitations which bars the right

and not merely the remedy.”).cBord First Restatement § 605 (ki the law of the state which

has created a right of aati, it is made a condition dlfie right that it sHhexpire afte a certain
period of limitation has elapsed, no action beguerdahe period has elapsed can be maintained
in any state.”).

LAW REGARDING NEW MEXICO STATUTES OF LIMITATIONS AND
THE DISCOVERY RULE

“Although a statute of limitations bar is affiamative defense, it may be resolved on a
Rule 12(b)(6) motion to dismiss ‘when the datesegiin the complaint make clear that the right
sued upon has been extinguished.”” €arv. Eley, No. CIV 09464, 2010 WL 1948679 (10th

Cir. May 17, 2010)(quoting Aldrich v. McCulbh Props., Inc., 627 F.2d 1036, 1041 n.4 (10th Cir.

1980)). Accord Lee v. Rocky Mountain UFCWhions & Emp’s Trust Pension Plan, No. 92-
1308, 1993 WL 482951 (10th Cir. Na3, 1993)(“Because the critical dates appeared plainly on
the face of [plaintiff’s] complaint, we concludieat the statute of limiteons defense was properly
raised and resolved in the Rule 12(b) contex¥Vhen a party has asserted a statute of limitations
issue in a rule 12(b)(6) motion, a court accepts dlipled factual allegations in the complaint as
true and views them in the light most favorabléhie plaintiff to determine whether the statute of

limitations has run._See Susg Valley, LLC v. Kempthorne528 F.3d 1251, 1254 (10th Cir.

2008).
In New Mexico, tort claims are generally seittj to a three-year statute of limitations, see
N.M. Stat. Ann. § 37-1-8, while claims for breasftwarranty under the UCC are generally subject

to a four-year statute of limitations, see 8§ 55-2-Tp5(See also Badilla v. Wal-Mart Stores E.
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Inc., 2015-NMSC-029, 147, 357 P.3d 936, 948. A<t has previously noted: “The Supreme
Court of New Mexico has concluded that tHEC'’s four-year statute of limitations ‘governs

actions for breach of warranty seeking personal injury damatfes.Bellman v. NXP

12In Badilla v. Wal-MartStores East Inc., 2015-NMSC-029, 357 P.3d 936, the Supreme
Court of New Mexico answered the question whatdtute of limitations should apply to breaches
of warranty suits based on products that caussopal injury. The plaintiff in Badilla v. Wal-
Mart Stores East, Inc. bought a pair of work batta Wal-Mart store. See Badilla v. Wal-Mart
Stores E. Inc., 2015-NMSC-029, 1357 P.3d at 937. More than dleryears after he was injured
while wearing the boots, the plaintiff filed a personal injuny alleging that the soles of the boots
became unglued and caused him to trip on del@ee Badilla v. Wal-Mart Stores E. Inc., 2015-
NMSC-029, 1 2, 357 P.3d at 937. The plaintiff loblsis claim on breaches of an express warranty
and the implied warranties of meaentability and fithess for a ganular purpose.See Badilla v.
Wal-Mart Stores E. Inc., 2015-NMSC-029, { 2, 353dRat 937. The trial court and the Court of
Appeals of New Mexico concludebat the three-year statutelwhitations for tort claims barred
the claims. _See Badilla v. Wal-Mart StofesiInc., 2015-NMSC-029, | 2, 357 P.3d at 937. On
appeal, the Supreme Court of NewX¥® noted that courts in othsetates have eehed different
conclusions as to which statute of limitations should apply. _See Badilla v. Wal-Mart Stores E.
Inc., 2015-NMSC-029, T 18, 357 P.3d at 940 (ciivigser v. Firestone Tire & Rubber Co., 596
F. Supp. 1473, 1475 (D. Colo. 1984)(Weinshienk, J.)). The Supreme Court of New Mexico
outlined the two approaches that other Court have taken:

To start with, “[tihe majority [apmrach holds] that the UCC limitations
period applies to all actions for breachwarranties, regardless of whether the
plaintiff seeks personal injury damageseconomic and contractual damagég.”
This approach essentially looks to the nataf the right assextl; if the right is
based in contract, it is sdgt to the UCC. The minoritgpproach “holds that the
type of damages sought in an action datees whether the statute of limitations
in [UCC] § 2-725 applies,” thus, “[a]ctiorier personal injury damages or tortious
injury to personal propertgre governed by general, non-[UCC] limitations periods,
while actions for economic or breach of contract damages are governed by § 2-
725.” Davidson Lumber Sales, Inc. v. Bonneville Inv.,, 184 P.2d 11, 16 (Utah
1990). The minority approach focuseson the remedy sought: if the remedy
sought is economic damages tHaim is subject to theCC; if the remedy sought
is personal injury damages, thaiah is not subject to the UCC.

Badilla v. Wal-Mart Stores E. Inc., 2015-N®-029, 1 19, 357 P.3d at 940-41 (alterations in
original). The Supreme Court of New Mexicaishconcluded that Netexico’s four-year UCC
statute of limitations applied, because: (i) a sellereach of express onplied warranties creates

in the buyer a cause of actiom) consequential damages, incladithose for personal injuries,
are available pursuant to such cause of action(ianthe statute of limitations applicable to that
cause of action is four years. See 2015-NM&Z@, | 25, 357 P.3d at 942. “The four-year deadline
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Semiconductors USA, Inc., 248 F. Supp. 3d at 14b®t{ng Badilla v. Wal-M# Stores E. Inc.,

2015-NMSC-029, 1 47, 357 P.3d at 948)). New Mezgiqersonal-injury statute provides that
“[a]ctions must be brought . . . for an injuryttee person or reputation afly person, within three
years.” N.M. Stat. Ann. 8 37-1-&Inder § 41-4-5 of the New Mexiciort Claims Act, N.M. Stat.

Ann. 88 41-4-2 through 41-4-30 (“NMTCA"), “actioregainst a . . . public employee for torts
shall be forever barred unless such action imrenced within two years after the date of
occurrence resulting in loss, injury or death.” N.M. Stat. Ann. § 41-4-15A. “The New Mexico
Tort Claims Act expresses a clear public policy that tort claims against negligent New Mexico
governmental entities should be allowed, but onlgrdught within two year of the date of the

alleged tort.”_Sam v. Estate of Benny Sam, 2006-NMSC-022, { 23, 134 P.3d 761, 767. “[A] cause

of action brought under Section 4118(A) will accrue regalless of whether anot the plaintiff

is aware of the full eeent of his or her injury.”_Mestas v. Zager, 2000MSC-003, | 22, 152

P.3d 141, 148. “Once a plaintiff hdscovered his or her injury and the cause of that injury, the
statute of limitations begins to run.” 2007-NM®Q3, T 22, 152 P.3d at 148A plaintiff's cause
of action accrues when he or she understandsdhee of his or her injury; that is, when the

plaintiff knows or with reasonabldiligence should have known of the injury and its cause.” 2007-

for filing suit under the UCC for breach of warnamf goods sold in Newlexico is clearly and
unambiguously set forth in the statute.” Bladv. Wal-Mart Stores E. Inc., 2015-NMSC-029,
1 25, 357 P.3d at 942.

Buttressing its opinion, the Supreme CourtNafw Mexico adopted the reasoning of the
United States Court of Appeals for the Sixth CircuReid v. Volkswagen of America, Inc., 512
F.2d 1294 (6th Cir. 1975), noting that courts generally favor applicaficghe longer of two
statutes of limitations. See Badilla v. WMkt Stores E. Inc., 2015-NMSC-029, | 32, 357 P.3d
at 944. The Supreme Court of New Mexico agpeed with the Court of Appeals of Kansas’
reasoning in_Golden v. Den-Mat Corp., 276 P73@ (Kan. Ct. App. 2012), which rejected the
minority approach._See Badilla v. Wal-M&tores E. Inc., 2015-NMSC-029, 1 36, 357 P.3d at
945.
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NMSC-003, 1 22, 152 P.3d at 148.t I$ not required that all ehdamages resulting from the
negligent act be known before the statute of linotatibegins to run. Ongdaintiff suffers loss

or injury, the statute begins to run.” Beldv. Village of Corrales, 1990-NMCA-096, 1 6, 809

P.2d 635, 636 (citing Aragon & McCoy v. Albuqaee Nat’'l. Bank, 1983-NMSC-020, { 17, 659

P.2d 306, 310).
New Mexico applies the “discovery rule,” which means that the statute of limitations
period “begins to run when the claimant has knadgéeof sufficient facts to constitute a cause of

action.” Gerke v. Romero, 2010-NMCA-06014, 237 P.3d 111, 115 (citing Martinez-Sandoval

v. Kirsch, 1994-NMCA115, 1 26, 884 P.2d 507, 5#3).“The discovery rulgrovides that ‘the
cause of action accrues when the plaintiff ci@rs or with reasonable diligence should have

discovered that a claim exists.” Williamrs Stewart, 2005-NMCA-061, 1 12, 112 P.3d 281, 285

(quoting_Roberts v. Sw. Cmty. Health Send®992-NMSC-042, § 24, 837 P.2d 442, 449). Accord

Eoff v. N.M. Corr. Dep’'t, NosCIV 10-0598, 10-0599, 10-0600, 2010 WL 5477679, at *18

(D.N.M. Dec. 20, 2010)(Browning, J.)(“The Court lesles that, in breaebf-contract actions
involving an employee’s termination, the statafdimitations should not begin to run until the
employee is aware of the allegedly wrongfatidion, because an empémywould not be aware

of the possible need to file suit until thain&.”); Gose v. Bd. of Gg. Comm’rs of Cnty. of

McKinley, 727 F. Supp. 2d 1256, 1264 (D.N.M. 20105Bning, J.)(“Specifically, [the] statute

B3The Court predicts that the Supreme CaditNew Mexico would agree with Gerke v.
Romero’s statute-of-limitations-commencement gsialbased on the Court’s read of the Supreme
Court of New Mexico’s opinion in MaestasZager, 2007-NMSC-003, 152 P.3d 141, stating that
“our courts have consistently held that theitations period runs not from the act of medical
malpractice, but from the time wh the resulting injury manifesitself in a physically objective
manner and is ascertainable.” Maestagager, 2007-NMSC-003, § 13, 152 P.3d at 145.
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of limitations commences when an ‘injury manifassglf and is ascertainable, rather than when

the wrongful or negligent act occurs.” (quoting Maestas v. Zager, 2007-NMSC-003, | 13, 152

P.3d at 145); Gerke v. Romero, 2010-NMCA-06Q2y 237 P.3d at 115 (“Under the discovery

rule, the statute of limitations begins to run when the plaintiff knows or, with reasonable diligence

should know, of his injury and its cause.” (citing Roberts v. Sw.yCidealth Servs., 1992-

NMSC-042, 1 24, 837 P.2d 442, 449-50)).

LAW REGARDING BREACH OF WARRANTIES

Under the UCC, a seller can make an expressawty and at least two implied warranties:
() the implied warranty of fitness for a parlar purpose; and (iijhe implied warranty of

merchantability. SeBerfetti v. McGhan Med., 1983-NMCA-032, 1 45-47, 662 P.2d 6461653.

In Perfetti v. McGhan Medical, the Court of Aggds of New Mexico, in considering the claim of

an express warranty, stated: “Amypeess warranty made with resp to the surgeon would inure

to plaintiff's benefit on the basis that the surgeon was acting as plaintiff's agent in the use of the
prosthesis.” 1983-NMCA-032, § 26, 662 P.2d at 69he Court of Appeals of New Mexico
concluded that there was no evidence that defendants breached an express warranty. See 1983-
NMCA-032, 1 35, 662 P.2d at 653. In discussingalaetiff's implied warranty claim, the Court

of Appeals of New Mexico explained that tdefendant was “incorredh urging a congruence

between products liability andehmplied warranty of fithness fa particular pysose. Products

¥The Court is confident that the Supreme GafiNew Mexico agrees with the Court of
Appeals of New Mexico’s assertion in PerfettMcGhan Medical, based on Badilla v. Wal-Mart
Stores East Inc., 2015-NMSC-029, 357 P.3d 93ayhich the Supreme Court of New Mexico
stated the same proposition. See Badilla vi-M&t Stores E. Inc., 2015-NMSC-029, 45, 357
P.3d at 947 (“New Mexico law explicitly providebat both products liability and breach of
warranty causes of action are available to plaintiffs.”).
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liability requires a defect. . . [T]he implied warranty oftfiess for a particular purpose does not
require a defect.” 1983-NMCA-032, 1 44, 662 P.2d at 653.

1. Breach of Express Warranty.

UCC § 2-313, which New Mexico has adapteee N.M. Stat. Ann. § 55-2-313, provides
that a seller can make axpeess warranty in three ways:

(@  Any affirmation of fact or promismade by the seller to the buyer which
relates to the goods and becomes pkithe basis of # bargain creates
an express warranty that the goodalisbonform to the affirmation or
promise.

(b)  Any description of the goods which is made part of the basis of the
bargain creates an express warrana the goods shall conform to the
description.

(c) Any sample or model which is magart of the basis of the bargain
creates an express wartga that the whole ofhe goods shall conform
to the sample or model.

UCC § 2-313(1)(a)-(c). An expss warranty does not needinclude “formal words such as
warrant or guarantee,” and the seller does m@®dnto have “a specific intention to make a
warranty.” UCCS8 2-313(2).

Under New Mexico law, a selt expressly warrants goods ancommercial transaction
when it (i) makes an affirmation of fact or promise to the buyer “which relates to the goods and
becomes part of the basis of thergain”; (ii) describes the goodsa way that “is made part of
the basis of the bargain”; or (iii) provides a “sdenor model which is made part of the basis of

the bargain.” N.M. Stat. Ann. § 55-2-313. “letigoods provided are not as warranted, the goods

are in breach of warranty.” Badilla v. Wal-M&tores E. Inc., 2015-NMSC-029, { 21, 357 P.3d

at 941. “A breach of warranty presents an cotoje claim that the goods do not conform to a

promise, affirmation, or descriptionBadilla v. Wal-Mart Stores E. In2015-NMSC-029, 1 23,
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357 P.3d at 941 (internal quotation marks omj{igabting Jaramillo v. Gonzales, 2002-NMCA-

072, 1 13, 50 P.3d 554.). “A cause of action aesrwhen the breach oesuregardless of the

aggrieved party’s lack of knowledge of the bieacBadilla v. Wal-Mart Stores E. Inc., 2015-

NMSC-029, 1 21, 357 P.3d at 941.

In Bellman v. NXP Semiconductors USA, Inc.; &xample, the Coudonsidered whether,

under New Mexico’s express warrgistandard, the defendants haddmany express affirmations

or representations to the piéiffs concerning chemical supplies purchased. See 248 F. Supp. 3d
at 1153. The Court noted that, “aside from peztanly alleging in the Complaint that Rinchem
Co. ‘expressly’ warranted the chemicals that it siegp’ the plaintiffs didnot explain the warranty

or even identify “the warranty’grecise terms.” 248 F. Supp. &dlL153. The Court, accordingly,
dismissed the plaintiffs’ breach-of-express-waryaniaim, because the Court could not conclude
from the plaintiffs’ conclusory allegations thite defendant had “made any express warranty.”

248 F. Supp. 3d at 1153. See Two Old Hippie£; kL Catch the Bus, LLC, 784 F. Supp. 2d 1200,

1210-11 (D.N.M. 2011)(Browning, J.)(ruling that theipkiffs had plausibly alleged an express
warranty where the plaintiffsontended that the defendants hamised that two restored
Volkswagen buses purchased wolhé&“ready to go whether for daitiriver or for cross-country
trips,” and “guaranteed . . . 100% satisfaction with the buses”).

2. Breach of the Implied Warranty of Fitness for a Particular Purpose.

Under the UCC, it is the sal# goods that brings the ii@d-warranty provisions into

operation._See Ortiz v. Ga®C1981-NMCA-128, 1 13, 636 P.2d 900, 993A “sale” is defined

5The Court predicts that the Supreme Couitlefv Mexico would agree with Ortiz v. Gas
Co.’s implied-warranty-of-fitness analysis basedl@Court’s read of the Supreme Court of New
Mexico’s opinion in_International Paper Co. v. Farrar, discussimg ithplied warranty of fithess
for a particular purpose, NMS2978, Section 55-2-315,” which is the same statute that Ortiz v.
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as “the passing of title from the seller to the daufpr a price.” N.M. Stat. Ann. § 55-2-106(1).
To succeed on a breach of the implied warrantiitoéss for a particulapurpose, the plaintiff

must prove: (i) a sale; (ii) th#tte seller had knowledge of therfieular use for which a good was
purchased; (iii) thathe buyer relied on the saile skill or judgment rgarding the selection of
goods; and (iv) that the buyer puasied a product with a partianlpurpose for that product in

mind. See Daniell v. Ford Motor Co., InG81 F. Supp 728, 731 (D.N.M. 1984)(Baldock,

J.)(citing N.M. Stat. Ann. 85-2-314(2)(c)); Spectron Dev. bhav. Am. Hollow Boring Co., 1997-

NMCA-025, 1 40, 936 P.2d 852, 861 (quoting NMat. Ann. § 55-2-314). N.M. Stat. Ann. §
55-2-315 provides:
Where the seller at the time of comtting has reason to know any particular
purpose for which the goods are requiredthatithe buyer is relying on the seller’s
skill or judgment to select or furniguitable goods, thelis unless excluded or
modified under the next section an implied warranty that the goods shall be fit for
such purpose.
N.M. Stat. Ann. 8 55-2-315. The Court of Appeals of New Mexico has stated that, under the
implied warranty of fithess for a gecular purpose, a plaintiff mugtrove: (i) that, at the time of
contracting, the seller had reason to know the Bsiymrticular purpose for which the item was
being ordered; (ii) thahe buyer relied on the salle skill or judgment; ad (iii) that the item was
not fit for that purpose. See Lieb v.iNe, 1980-NMCA-125, 13, 625 P.2d at 1237 (quoting

N.M. Stat. Ann. 88§ 55-2-315 to -318).

Gas Co. considers for the above proposition. See Int'l Paper Co. v. Farrar, 1985-NMSC-046, |
13, 102 N.M. 739, 742, 700 P.2d 642, 645.

18The Court predicts that the Supreme CafrNew Mexico would agree with Lieb v.
Milne’s implied-warranty-of-fitness analysis bdsen the Court’s read of the Supreme Court of
New Mexico’s opinion in_Sazar v. D.W.B.H., Inc., 2008-NMSC-054, 192 P.3d 1205, stating
“[ulnder the UCC, for goods to be merchantable, thegt at least be ‘fit for the ordinary purposes
for which such goods are used.” Section 55t2{2)(c),” which is a quotation from the same
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3. Breach of the Implied Warranty of Merchantability.

New Mexico recognizes that the law implibe warranty of merchantability and that the

implied warranty is independent of express waaties._See Int’l Pap&o. v. Farrar, 1985-NMSC-

046, T 13, 700 P.2d at 645. To establish anclér breach of the implied warranty of
merchantability, a plaintiff must pve that the seller sold goodspmroducts that fail to meet the
statutory definition of “merchdable.” N.M. Stat. Ann. 8 55-314; Civ. UJI 13-1430. N.M. Stat.
Ann. 8 55-2-314 defines “merchantable”:
(1) Unless excluded or modified (Sectio326), a warranty that the goods shall be
merchantable is implied in a contract for their sale if the seller is a merchant with
respect to goods of that kind. Under teextion the serving fovalue of food or
drink to be consumed either on {iemises or elsewhere is a sale.

(2) Goods to be merchantable must be at least such as:

(a) pass without objection in thatte under the contract description;
and

(b) in the case of fungible goodseaif fair average quality within
the description; and

(c) are fit for the ordinary purposes for which such goods are used;
and

(d) run, within the variations permitted by the agreement, of even
kind, quality and quantity within each unit and among all units
involved; and

(e) are adequately contained, paakhgnd labeled as the agreement
may require; and

(f) conform to the promises orfamations of fact made on the
container or label if any.

statute that Lieb v. Milne considers for thleove proposition, Salazar D.W.B.H., Inc., 2008-
NMSC-054, § 19, 192 P.3d at 1211.
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(3) Unless excluded or modified (SectioB26) other implied warranties may arise
from course of dealing or usage of trade.

N.M. Stat. Ann. 8§ 55-2-314.
“[A] supplier breaches th warranty if the product is defidee and is not fifor the ordinary

purposes for which such product is used.” Ragdem. Co. v. Therm-O-Disc, Inc., 476 F. Supp.

2d at 1225 (*A manufacturer must use ordinegye in the designing, making, inspecting, and
packaging of the product. Civ. UJI 13-1410. Ordirzase is that care which a reasonably prudent
supplier would use in the conduct of its busmégciting Civ. UJI 13-1404)). A breach-of-the-

implied-warranty-of-merchantability claim “thuso@res proof of a defect.Pacific Indem Co. v.

Therm-O-Disc, Inc., 476 F. Supp. 2d at 1225rfgitPerfetti v. McGhan Med., 1983-NMCA-032,

144,662 P.2d at 654). Moreover, a breach-of-th@iad-warranty-of-merchantability claim also
requires proof of proximate cause. See N3tat. Ann. § 55-2-314 cmi3. Comment 13 to 8
55-2-314 states: “In an action based on breach afanty, it is of course necessary to show not
only the existence of the warranty but the fact thatwarranty was broken and that the breach of
the warranty was the proximate cause of the lossaswed.” N.M. Stat. Ann. § 55-2-314 cmt. 13.
New Mexico Uniform Civil Juryinstruction No. 130-1430 provides:

A supplier breaches the implied manty of merchantability:

[1. If the goods sold would be rejected by someone leaigeable in the trade for
failure to meet the contract description]; [or]

[2. If goods sold in bulk are not of fair average gwyalor the type of goods
described by the contract. The goods needbadhe best quality but they must pass
without objection in the trade]; [or]

[3. If the [goods] [products] are defectimed are not fit for th ordinary purposes
for which such [goods] [products] are used]; [or]
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[4. If the goods do not run within variations permitted by the contract for the reason
that there are wide differences in typeality and quantity within delivered units
and among all units involved]; [or]

[5. If the [goods] [productsdre not adequately contained, packaged and labeled as
required by the contract]; [or]

[6. If the [goods] [products] do not conforimthe promises or statements made by
the seller on the container or label]; [or]

[7. If the food or drink is unwholesne or unfit for human consumption].
Civ. UJI 13-1430. The directions fase of this instruction statéSelect the bracketed material
which fits the actual is®s and evidence involvéd the case. With th instruction, UJI 13-1429
must also be used. This list of items is natlesive. Reference should be made to the Uniform
Commercial Code 55-2-314 N.M. Stat. Ann. 1978 for further specifications.” Civ. UJI 13-1430.

NEW MEXICO LAW REGARDING NEGLIGENCE

Generally, a negligence claim requires the existence of a duty from a defendant to a
plaintiff, breach of that dutyyvhich is typically based on a sidard of reasonable care, and the
breach being a cause-in-fact and proximate dausethe plaintiffs damages. See Coffey v.

United States, 870 F. Supp. 2d 1202, 1225 (D.N.M. 2012)(Browning, J.)(citing Herrera v. Quality

Pontiac, 2003-NMSC-018, 1 6, 73 P.3d 181, 185-86). “In New Mexico, negligence encompasses
the concepts of foreseeability of harm to the person injured and of a duty of care toward that

person.” _Ramirez v. Armstrong, 1983-NM304, { 8, 673 P.2d 822, 825, overruled on other

grounds by Folz v. State, 1990-NMSC-075, Y37 P.2d 246, 249. Generally, negligence is a

guestion of fact for the jyr See Schear v. Bd. of Cigomm’rs, 1984-NMSC-079, 1 4, 687 P.2d

"The 2004 amendments to Civ. UJI 13-305 elménthe word “proximate” within the
instruction. Use Note, Civ. UJI 13-305. Theafters added, however, that the change was
“intended to make the instruction clearer to thg pand do[es] not signal any change in the law of
proximate cause.” Editor’'s NoteSjv. UJI 13-305 (alteration added).
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728, 729. “A finding of negligencéowever, is dependent uporethxistence of a duty on the

part of the defendant.”_Schear v. Bd.Gify. Comm’rs, 1984-NMSC-079, | 4, 687 P.2d at 729.

“Whether a duty exists is a question of law foe ttourts to decide.”Schear v. Bd. of Cty.

Comm’rs, 1984-NMSC-079, 1 4, 6872 at 729 (citation omitted)Once courts recognize that a
duty exists, that dutyitygers “a legal obligation to conforto a certain standard of conduct to

reduce the risk of harm to an individualadass of persons.” Baatt v. Noce, 1988-NMSC-024,

111, 752 P.2d 240, 243.

New Mexico courts have stated that foresdwalof a plaintiff alone does not end the

inquiry into whether the defendaotves a duty to the plaintiffSee_Herrera v. Quality Pontiac,
2003-NMSC-018, 1 7, 73 P.3d at 186. New Mexioorts have recognized that, “[u]ltimately, a
duty exists only if the obligation of the defendig} one to which the law will give recognition

and effect.” Herrera v. Quality Pontiac, 2003-NMSC-018, § 9, 73 P.3d at 187. To determine

whether the defendant’s obligati@one to which the law will giveecognition and effect, courts

consider legal precedent, statutasd other principles of lawSee Herrera v. Quality Pontiac,

2003-NMSC-018, 19, 73 P.3d at 186.
“As a general rule, an individual has no dutyptotect another from harm.” Edward C. v.

City of Albuguergue, 2010-NMSC-043, 1 16, 241 P.3d 1086, 1090 (quoting Grover v. Stechel,

2002-NMCA-049, 11, 45 P.3d 80, 84 (citing Restagnt (Second) of Torts, § 315 (1965F)).

¥The Court predicts that the Supreme Cadiflew Mexico would agree with Grover v.
Stechel’s negligence analysis based on the Gorgtid of the Suprent@ourt of New Mexico’s
opinion in_Solon v. WEK Drrilling Co., 1992-NMSQ23, 829 P.2d 645, stating “[ijn New Mexico,
negligence encompasses the concepts of foreseeability of harm to tireipgned and of a duty
of caretoward that persofi which implies that one does not haargeneral duty to protect another
from harm. _Solon v. WEK Dirilling Co., 1992-NMSC-023, 1 9, 829 P.2d 645, 648. Moreover,
Grover v. Stechel draws from the Restatement (Second) of Torts for the above proposition, and
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“[Clertain relationships, howevethat give rise to such a dufinclude]: (1) those involving
common carriers, innkeepers, possessors of land; (2) those who voluntarily or by legal
mandate take the custody of another so adefwrive the other of hisormal opportunities for

protection.”_Grover v. Stechélp02-NMCA-049, 1 11, 45 P.3d at @iting Restatement (Second)

of Torts, § 314(A) (1965)). “[W]hen a personsha duty to protect and the third party’s act is
foreseeable, ‘such an act whether innocent, nedliggentionally tortious, or criminal does not
prevent the [person who has a duty protect] from being liable for harm caused thereby.”

Reichert v. Atler, 1994-NMSC-056, § 11, 875 P2#9, 382 (quoting Restatement (Second) of

Torts, § 449 (1964)).

“[T]he responsibility for detenining whether the defendanas breached a duty owed to
the plaintiff entails a determination of whatesmsonably prudent person would foresee, what an
unreasonable risk of injury would be, and what wlocbnstitute an exercisd ordinary care in

light of all the surrounding circumstancedderrera v. Quality Pontiac, 2003-NMSC-018, | 33,

73 P.3d at 194. “The finder of fact must detme whether Defendant breached the duty of
ordinary care by considering wha reasonably prudent indivial would foresee, what an
unreasonable risk of injury would be, and what wlocbnstitute an exercisd ordinary care in

light of all surrounding circumstances.” iera v. Quality Pondic, 2003-NMSC-018, T 33, 73

P.3d at 195.
“A proximate cause of an injury is thathich in a natural and continuous sequence
[unbroken by an independent intervening cause] presithe injury, and wibut which the injury

would not have occurred.” Herrera v. Qualgntiac, 2003-NMSC-018, 1 34, 73 P.3d at 195. “It

the Supreme Court of New Mexicotes to the Restatemente®@nd) of Torts to support its
negligence analysis in Solon v. WHKXilling Co., 1992-NMSC-023, 1 11, 829 P.2d 645, 649.
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need not be the only cause, nor the last nor nearest cause.” Herrera v. Quality Pontiac, 2003-

NMSC-018, 1 34, 73 P.3d at 195. “It is sufficienit bccurs with some ber cause acting at the

same time, which in combination with it, causes the injury.” Herrera v. Quality Pontiac, 2003-

NMSC-018, 1 34, 73 P.3d at 195.

NEW MEXICO LAW REGARD ING STRICT LIABILITY

New Mexico has adopted the basis for prodiatslity found in Restatement (Second) of

Torts 8 402A (1965). See StangHertz Corp., 1972-NMSC-031, 497 P.2d 732.

The policy underpinnings supporting impasiti of strict liability on product
manufacturers and suppliers include (1) einguthat the riskof loss for injury
resulting from defective products is bolmethe suppliers, principally because they
are in a position to absorb the loss bstibuting it as a cost of doing business;

(2) encouraging suppliers to select regleé and responsible manufacturers who
generally design and construct safe products and who generally accept financial
responsibility for injuries caused by thelefective products; and (3) promoting
fairness by ensuring that plaintiffsjumed by an unreasonably dangerous product
are compensated for their injuries.

Smith ex rel. Smith v. Bryco Arms, 2001-NMCA-090, 1 12, 33 P.3d 638, 644 (citing Brooks v.

Beech Aircraft Corp., 1995-NBIC-043, 11 11-17, 902 P.2d 54, 57-58)The Supreme Court of

New Mexico explained in Brooks v. Beeglircraft Corp., 1995-NMSC-043, 902 P.2d 54

The policy of risk- or cost-distributiocontinues to serve as a primary basis
for imposing strict products liability. ... In addition to the cost-distribution
rationale . . . other courts have appm\specifically the rationale that imposing
strict liability relieves pintiffs of the burden of pwving ordinary negligence under
circumstances in which such negligence is likely to be present but difficult to
prove. ... The third policy cited for thenposition of strict liability is that
suppliers who otherwise might not be liablecause of a passive role in the chain
of supply should be encouraged to setegiutable and respabke manufacturers

1%The Court is confident that the Supreme GafiNew Mexico agrees with the Court of
Appeals of New Mexico’s summary of New Mexicasict-liability policy justifications in_ Smith
ex rel. Smith v. Bryco Arms, based on Brooks v. Beech Aircraft Corp., in which the Supreme
Court of New Mexico describes greater detail the same pgligustifications. _See Brooks v.
Beech Aircraft Corp., 1995-NMSC-043, 11 11-17, 902 P.2d 54, 57-58.
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who generally design and construct sg@i®ducts and whayenerally accept
financial responsibility for ijuries caused by their detée products. . . . Fourth
and finally, imposing strict productdiability serves the interests of
fairness. ... The fairness rationale embsd normative judgment that plaintiffs
injured by an unreasonably dangerousdpict should be compensated for their
injuries. At the heart of this judgent lies the conclusion that although the
manufacturer has provided a valuallervice by supplying the public with a
product that it wants or needsjs more fair that theost of an unreasonable risk
of harm lie with theoroduct and its possibly innocent mdacturer than it is to visit
the entire loss upon the often unsuspecting consumer who has relied upon the
expertise of the manufacturer whetteséing the injuryproducing product.

1995-NMSC-043, 1 15-18, 902 P.2d at 57-%#efinal citations omitted).

To succeed on a cause of action brought under aytbéstrict productdiability, a plaintiff
must prove five elements: (i) the product wasdve; (ii) the product wadefective when it left
the hands of the defendant and was substantiathanged when it reached the use or consumer;
(ii) the product, because of tdefect, was unreasonably dangeroubtéouse or consumer; (iv) the
consumer was injured or was damaged; @rdthe product’s defeiste condition was the

proximate cause of the injury or damage. Saeeanu v. Bridgestone/ldstone North Am. Tires,

L.L.C., No. CIV-05-619 JB/DJS, 200%/L 4060666, at *3 (D.N.M. Sept. 26, 2006)(Browning,
J.). Proximate cause is a required elemerd Btrict liability cause of action. See 2006 WL
4060666, at *7.

Proof of a defect is required to succeedaostrict products liability claim under New

Mexico law. SedPerfetti v. McGhan Med., 1983-NMCB32, 145, 662 P.2d at 654. The Court

of Appeals of New Mexico explained in PerfettiMcGhan Medical thapursuant to comment h

to 8 402A of the Restatement (Second) of Tosisere the seller “hasason to anticipate the

danger that may result from a particular use . .mhg be required to give adequate warning of
the danger . .. and a produdidseithout such warning is in a defective condition.” 1983-NMCA-

032, 17, 662 P.2d at 649 (internal quotation markated)(quoting Restatement (Second) of Torts
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§ 402A). The defendant contendinet the prosthesis fell wiih the category of “unavoidably

unsafe products” discussed in comment k to 8 402A of the Restatement (Second). 1983-NMCA-

032, 17, 662 P.2d at 649 (internal quotation markited)(quoting Restatement (Second) of Torts

§ 402A). The Court of Appeals of New Mexicapdained that these categasf products are those
“which, in the present state bliman knowledge, are quite incapaddeing made safe for their
intended and ordinary use.1983-NMCA-032, 19, 662 P.2d at 64iaiternal quotation marks

omitted)(quoting Restatementg@&@nd) of Torts § 402A).

New Mexico courts have recognized that theotty of products liability is applicable to

three defects: design, manufacturing, and nmarggwarnings). _See Morales v. E.D. Etnyre &

Co.,382 F. Supp. 2d at 1264 (citing Smith v. Bryaans, 2001-NMCA-090, { 8, 33 P.3d at 643;

Fernandez v. Ford Motor Co., 1994-NMCA-0§327, 879 P.2d 101, 110). To recover under the

strict-liability theory, a plainff must prove that a defect inglproduct as manufactured, designed,

or marketed created an unreadapaangerous risk of injurySee Perfetti v. McGhan Med., 1983-

NMCA-032, T 9, 662 P.2d at 649-50 (internal qiimin marks omitted)(quoting Restatement

(Second) of Torts § 402A). In the contextpifarmaceutical cases, New Mexico courts have

adopted comment k to 8 402A of the Restatemestd®d) of Torts._ Seldines v. St. Joseph’s

Hosp.,1974-NMCA-110, 1 2, 764, 527 P.2d 1075, 1076. “An urmeaBle risk of injury is a risk
which a reasonably prudent person having full knowledge of the risk would find unacceptable.”

Smith ex rel. Smith v. Bryco Arms, 2001-NMQ290, 1 13, 33 P.3d at 644. “Determining whether

a product design poses an unreasonable risk af/iajso involves considering whether the risk
can be eliminated without seriously impairitige usefulness of the product or making it unduly

expensive.” 2001-NMCA-090, 1 13, 33 P.3d6&d4. “Whether a product is unreasonably
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dangerous, and therefore defectigegprdinarily a question for the jury.” Smith ex rel. Smith v.

Bryco Arms, 2001-NMCA-090, 1 14, 33 P.3d at 644.

The jury instructions covering strict prodsidiability are degined to encourage a
risk-benefit calculation by defining “unreasdale risk of injury” in a way which
requires the jury to balance meritmus choices for safety made by the
manufacturer while minimizing the risk that the public willdeprived needlessly
of beneficial products.

Smith ex rel. Smith v. Bryco Arms, 2001-NM@E#90, { 13, 33 P.3d at 644 (citing Civ. UJI 13-

1407; Brooks v. Beech Aircraft Cor.995-NMSC-043, 1 27, 902 P.2d 54, 60-61).

Pursuant to the learned-intermediary doetrithe prescribing physan acts as a learned
intermediary between a presdrgn drug manufacturer and the oitaite user, and the manufacturer

satisfies its duty to warn by pramg adequate warnings to theescribing physician. See, e.g.,

Hill v. Searle Labs884 F.2d 1064, 1070 (8th Cit989)(noting that théearned-intermediary
doctrine is justified, because it is virtually ingsible for a manufacturéo directly warn each
patient and that imposing a duty on manufacturegain patients directly would interfere with

the relationship between the doctor and patdteyes v. Wyeth Labs., 498 F.2d 1264, 1276 (5th

Cir. 1974)(“Prescription drugs are likely to be cdexpmedicines, esoteric in formula and varied
in effect. As a medical expert,alprescribing physician can takéaraccount the propensities of

the drug, as well as the suscefitiiles of his patient.”). In Wght v. Abbott Laboratories, Inc.

259 F.3d 1226 (10th Cir. 2001), the Tenth Circdiirmed dismissal of failure-to-warn claim
pursuant to learned-intermediary doctrine undaerdéa law. See 259 F.3d at 1233-34. The Tenth
Circuit noted:

The learned intermediary doctrine states that once a manufacturer warns a doctor
about a drug’s inherent dangeit has fulfilled its legadluty to provide a warning.

See Hall v. Merck, Sharp & Dolen 774 F. Supp. 604, 605-06 (D. Kan.1991)
(granting summary judgment to a drug maidirer because it discharged its legal
duty to plaintiff by warning prescribing phyg&a of drug's inherent risks); Phelps

- 96 -



v. Sherwood Med. Indus., 836 F.2d 296, 3010 Cir. 1987). Under Kansas
law, a plaintiff cannot prevail againspaescription drug manufaater in a failure

to warn case where the manufacturer warned the “learned intermediary” of the
drug’s inherent risks.

Wright v. Abbott Labs., Inc., 259 F.3d at 1233.

“The overwhelming majority of jurisdictionso address this issue apply the learned
intermediary doctrine to defirepharmaceutical company’s duty torwaf risks associated with

the use of a prescription drug.” In re Norgl&ontraceptive Prod. Liab. Litig., 215 F. Supp. 2d

795, 806 (E.D. Tex. 2002)(Schell, J.)(citing Serna v. Roche Labs., 1984-NMCA-078, 1 9, 684 P.2d

1187, 1189; Hines v. St. Joseph’s Hosp., 1974-NMCA-110, 1 6, 527 P.2d 10752°1077.)

In Hines v. St. Joseph’s Hospital, the pldfrreceived a blood transfusion and later began

treatment for what her doctor diagnosed astrtikely a serum hepatitis. See 1974-NMCA-110,
11,527 P.2d at 1076. The Court of Appeals noted\tbeat Mexico has adopted the rule of strict

liability stated in Restatement (Second) of Torts. See Hin8& Joseph’s Hosp., 1974-NMCA-

110, 1 2, 527 P.2d at 1076. The Court of Appealdeat’ Mexico explained that, in comment k,

there is an exception to the rule for unavbigaunsafe products.  See Hines v. St. Joseph’s

Hospital, 1974-NMCA-110, 1 2, 527 P.2d at 1076.e Tourt of Appeals of New Mexico quoted

the Restatement (Second) of Torts:

There are some products which, in thegent state of hum&nowledge, are quite

incapable of being made safe for theitended and ordinary use. These are
especially common in the field of drug#&n outstanding example is the vaccine
for the Pasteur treatment of rabies, whiot uncommonly leads to very serious
and damaging consequences when it is iaciSince the disease itself invariably
leads to a dreadful death, both the mankeaind the use of the vaccine are fully

2For the Court’s prediction whether and to wastient the Supreme Court of New Mexico
would recognize the learned-intermediary doctags¢he Court of Appeals of New Mexico applies
itin Serna v. Roche Laboratories; Joneglmnesota Mining & Manudcturing Co., 1983-NMCA-
106, 669 P.2d 74fLerfetti v. McGahn Medical; Richards v. Upjohn Co, 1980-NMCA-062, 625
P.2d 1192; and Hines v. St. Joseph’s Hospital, see infra. n.25.
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justified, notwithstanding the unavoidaliigh degree to risk which they involve.
Such a product, properly prepared, and accompanied by proper directions and
warning, is not defective, nor is it unreaably dangerous. The same is true of
many other drugs, vaccines, and the likenynaf which for this very reason cannot
legally be sold except to physicians, or untihe prescription of a physician. It is
also true in particular ahany new or experimental drugs as to which, because of
lack of time and opportunitfor sufficient medical xperience, there can be no
assurance of safety, or perhaps evepusity of ingredientsbut such experience

as there is justifies the marketing amk of the drug notwigtanding a medically
recognizable risk. The seller of such produatgain with the qualification that they
are properly prepared and marketedd groper warning is given, where the
situation calls for it, is not to be heldgstict liability for unfortunate consequences
attending their use, merely because reuradertaken to supply the public with an
apparently useful and desirable prodwadtended with a known but apparently
reasonable risk.

Hines v. St. Joseph’s Hosp., 1974-NMCA-110, { 2, 527 P.2d at 1076 (quoting Restatement

(Second) of Torts cmt. k). The Court of Appeafidew Mexico explained that, at the time of the

plaintiff's transfusion, no test otd adequately detect the hepatvirus in blood._See Hines v.

St. Joseph’s Hosp., 1974-NMCA-110, 1 3, 527 P.20@6. The Court of Appeals of New Mexico

further explained that no process could assthe virus without damaging the blood, and thus,

the blood was a product incapable of being matiefeaits intended and ordinary use. See 1974-
NMCA-110, 1 3, 527 P.2d at 1076. The CourAppeals of New Mexicmonetheless stated that

the risk of the blood begninfected is outweighed by the publienefit of saving life and, thus, is

a reasonable risk. See 1974-NMCA-110, Y 4, 527 P.2d at 1076. The Court of Appeals of New
Mexico noted that “[o]rdinariljthe manufacturer’s duty to waof the dangers of prescription
drugs is to the attwling physician, not the patientI974-NMCA-110, 1 6, 527 P.2d at 1076. The
Court of Appeals of New Mexicaoncluded that summary juchgnt was appropriate for the
blood-provider defendant, because “Blood Smsiplaced a warning on the blood container and
also ‘constantly distributedin ‘Official Circular of Instructionor Use’ to the hospital staff. [The

doctor] . . . who gave the transfusion, stateckiew of the danger of hepatitis transmission in
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blood transfusions. Blood Services’ warnings adequate.” 1974-NMCA-110, 1 6, 527 P.2d at
1076.

In Jones v. Minnesota Mining & Manufacing Co., 1983-NMCA-106, 669 P.2d 744, the

Court of Appeals of New Mexico observed:

Prescription drugs are likely to be cdew medicines, esoteric in formula and
varied in effect. As a medical expette prescribing physician can take into
account the propensities of the drug, as well as the susceptibilities of his patient.
His is the task of weighg the benefits of any memition against its potential
dangers. The choice he makes is dorined one, an individualized medical
judgment bottomed on a knowledge of both patand palliative. Pharmaceutical
companies then, who must warn ultimateghasers of dangers inherent in patent
drugs sold over the counter, in selling prescriptiargdrare required to warn only

the prescribing physician, who acts asarhed intermediary between manufacturer
and consumer.

1983-NMCA-106, 1 95, 669 P.2d at 760-61 (quotReyes v. Wyeth Labs., 498 F.2d 1264, 1276

(5th Cir. 1974)). The Court dkppeals of New Mexico explaide “A warning, to be adequate,
must disclose the nature and extent of the dangerThe knowledge that equates to this warning
must be knowledge of the nature and extdrihe danger.” 1983-NMCA-106, { 32, 669 P.2d at
750 (internal citation omitted)The Court of Appeals of New Mexico observed:

Comment k thus provides what could seritbex as a door leading to escape from
strict liability or a trap door leading tine downfall of the unwary manufacturer.
The key to the door which [the defendastibuld have taken and which would have
prevented the damage suffered by these fififgins in the form of warnings. The
assertion of liability in this case hinges the warning which the manufacturer who
wishes to avoid liability for an unavoidglunsafe product mugirovide and which
[the defendant] chose to avoid.

1983-NMCA-106, 1 90, 669 P.2d at 760. See Graba@raham v. Wyeth Labs, 906 F.2d 1399,

1405 (10th Cir. 1990)(stating that comment k8td02A of the_Restatement (Second) of Torts

immunity is viewed as a defense).
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In Perfetti v. McGhan Medical, 1983-NMCA-032, 662 P.2d 646, a surgeon inserted a

mammary prosthesis into the plafiti See 1983-NMCA-032, T 1, 662 P.2d at 647.

Approximately twenty-five months after theogthesis was implanted, it deflated. See 1983-

NMCA-032, 1 1, 662 P.2d at 647. When the sargemoved the prosthesis, which the defendant

had manufactured, he discovered a split about aahailich on the front and half an inch on the

back. See 1983-NMCA-032, 1 1, 662 P.2d at 68fie Court of Appeals dflew Mexico stated

that “[a] manufacturer of a product. which is obtainable onlythugh the servicesf a physician,

fulfills its duty if it warns the physician of the dangers attendant upon its use, and need not warn

the patient as well.” 1983-NMCA-032, 1 15, 662 P.2d at 649 (internal quotation marks omitted).

The Court of Appeals of New Mexico stated:

In this case the trial court could have ruled that there was no factual issue as to the
adequacy or properness of defendant's warning as to the nature and extent of the
danger, and that the warning was deficana matter of law. Although the surgeon
knew generally of the danger of deiten, he had only mimmum knowledge of
delayed deflation at the time the prosthegas implanted. The surgeon expected

the prosthesis to last from 10-to-15 yeansl would not have used the prosthesis if

he had been aware of the danger resulting from wear due to a fold in the prosthesis.
A witness for defendant testified thereaif0-t0-30 percent incidence of capsular
contracture where there has been a salp@adus mastectomy, that the manufacturer
was aware that folding andbbing of the prosthesis wisreseeable as a result of
capsular contracture and that no warning @&en as to this problem. Defendant

got more than the evidence supported when issue of the sufficiency of the
warning was submitted to the jury.

1983-NMCA-032, 1 19, 662 P.2d at 649-50.

In Serna v. Roche Labs., the plaintiff cemded that he contracted Stevens-Johnson

syndrome as a reaction to a medication thaphisician prescribed. See 1984-NMCA-078, 1 6,

684 P.2d at 1188. The plaintiff alleged thatrbeeived no warnings about the medication’s

possible dangers. See 1984-NMCA-078, 1 9, B24l at 1189. The Court of Appeals of New

Mexico stated: “This allegation states a theoralfility because, where dangers from use can be
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anticipated, the manufacturer mpstvide adequate warnings oetproduct is defective.” 1984-

NMCA-078, T 9, 684 P.2d at 1189 (citing Restateni&econd) of Torts § 402A cmt. h). The

Court of Appeals of New Mexico explained that, “[w]here the produatpsescription drug, the

manufacturer’s duty to warn falfilled if it warns the physiciamot the patient.”_Serna v. Roche

Labs., 1984-NMCA-078, 1 9, 684 P.2d at 1189. The tCafukppeals of NevMexico stated that
the following criteria determines tlaglequacy of a warning to a physician:

1. the warning must adequately indictte scope of the danger; 2. the warning
must reasonably communicate the extensenousness of the harm that could
result from misuse of the drug; 3. thaysical aspects of the warning must be
adequate to alert a reasolyaprudent person to the dger; 4. a simple directive
warning may be inadequate when it fails to indicate the consequences that might
result from failure to follow it and, mosnportantly, in the cotext of the present
case; 5. the means to convey the warning must be adequate.

1984-NMCA-078, 1 9, 684 P.2d at 1189. The Cour\mbeals of New Mexio concluded that

the package insert for the mediion and the Physician’s De8leference listing of “Stevens-

Johnson Syndrome” in the section altergic reactions was a prinfaeie showing of adequacy.

1984-NMCA-078, 1 16, 684 P.2d at 1190he plaintiff in_Serna vRoche Laboratories did not

introduce “evidence which would supparfactual question as to tadequacy of the warnings.”
1984-NMCA-078, 1 16, 684 P.2d at 1190. The CouAmbeals of New Mexico stated that, if
the nonmovant presents evidence of the warning’s inadequacy, however, “it is improper for the
court to grant summary judgment for the drug maaufrer. Here, plairffipresented no evidence
of the inadequacy of the warnings and sumymadgment [wals proper.” 1984-NMCA-078, 17,

684 P.2d at 1190. See Ackermann v. WyetarRh, No. 06-41774, 2008 WL 1821379 at *3 n.5

(5th Cir. April 24, 2008)(“[T]he learned-intermedyadoctrine is not an affirmative defense.
Under Texas law, it delineates to whom a defahdausually a prescription drug manufacturer --

owes the duty to warn, but it is not usedhow that the plaintifhas no valid case.”).
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In Richards v. Upjohn Co., 1980-NMCA-062%P.2d 1192, the Court of Appeals of New

Mexico reversed summary judgment granted ferdbfendant drug company in a suit arising out
of the plaintiff's personal injuries, which legedly resulted from medical treatment by a
medication that the defendant manufactur8ge 1980-NMCA-062, § 1, 625 P.2d at 1193. The
Court of Appeals of New Mexico noted that “[pkimate cause is a factual issue, unless all facts
regarding causation are undisputat as a matter of law, there an independent intervening
cause.” 1980-NMCA-062, 1 11, 625 P.2d at 1195urther noted: “Consequently, unless, as a
matter of law, 1) [the defendarg]varnings are adequate, or 2)tprescribing doctor]'s failure

to consult the appropriate literature before priéing the [medication] constitutes an independent
intervening cause, a genuine issue of materialdaists and that precludes summary judgment.”
1980-NMCA-062, T 11, 625 P.2d at 1195. The CourAmbeals of New Mexico held that the
plaintiff produced circumstantial evidence regardimg cause of the injurtye suffered where the
defendant had publicly acknowledp#hat the medication could cideafness that was published
in the PDR and the plaintiff demonstrated thahhd a dramatic loss of hearing during the period
of time he was taking the medication. See 1B80CA-062, | 8, 625 P.2d at 1195. The Court of
Appeals of New Mexico statedah’[i]t is improperfor a court on summary judgment proceedings
to decide that the warnings afmanufacturer of a drug that isndg@rous if misusgare adequate
as a matter of law if evidence of inadequacpresented.” 1980-NMCA-062, 1 14, 625 P.2d at
1196. The Court of Appeals of NeMexico also held that “[a] da@er’'s negligence is not, as a
matter of law, an intervening ceelexonerating the drug companythi doctor’s act is reasonably
foreseeable.” 1980-NMCA-062, 1 16, 625 P.2d at 1196. The Court of Appeals of New Mexico

further stated: “Although some casihave held that the inadey of a drug company’s warnings
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cannot be the proximate cause of the patienjlg’y when the physician failed to consult the
literature or observe the warningsncerning the drug he used,. .the better reasoned cases do
not reach this result.” 1980-N®A-062, 17, 625 P.2d at 1197.skitmmary, the Court of Appeals
of New Mexico concluded:
The issue, is still the foreseedtyil of the doctors’ actions. If it was
foreseeable that doctors might not consult the PDR or package inserts before using
[the medication], a doctor’s failure to d@ does not constitute an independent
intervening cause relieving a drug camy, whose warnings were inadequate,
from liability.

1980-NMCA-062, 1 17, 625 P.2d at 1198.

In Thom v. Bristol-Myers Squibb Co., 3533@ 848 (10th Cir. 2003), the Tenth Circuit

discussed the learned-intermegidoctrine in Wyoming._See 353 F.3d at 851. The Tenth Circuit
noted that “[florty-four other jurisdictions havedopted the learnedtermediary doctrine in

prescription medicine cases.” 353 F.3@%2 (citing_Vitanza v. Upjohn Co., 275 Conn. 365, 778

A.2d 829, 838 n.11 (2001)). The Ter@ircuit noted that itha[d] implied inan analogous case

that Wyoming would adopt the doctrine.” ThamBristol-Myers Squibb Co., 353 F.3d at 852.

The Tenth Circuit rejected the plaintiffs’ argument that the court should not apply the learned-
intermediary doctrine, because the Supreme (GdWyoming and the Wyoming Legislature had
not specifically adopted it, “degp a Wyoming district court’s pdiction fourteen years ago that

[they] would.” Thom v. BristoMyers Squibb Co., 353 F.3d at 85Phe Tenth Circuit explained:

“[S]ilence on the part afhe state means only that it has nat bacasion to review the matter, not

that it disagrees with the federal court’s intetatien of state law,” Thom v. Bristol-Myers Squibb

Co., 353 F.3d at 852, and stated:
Although the Wyoming Supreme Court has twotate acknowledged the learned

intermediary doctrine, neither has it deshithe doctrine; it sply has not ruled on
the issue. We can and must safely assinaiethe delay, in the grandest traditions
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of all common-law courts, is due toetmbsence of a weliresented and soundly
argued case, rather than indicative of sanvented implication that the doctrine
does not exist.

353 F.3d at 852 (internal bracketd quotation marks omitted).

Under New Mexico law, “[i]f, inlight of all the circumstanseof this case, [an adequate
warning] [adequate directions for use] would/&deen noticed and acted upon to guard against
the danger, a failure to give [@dequate warning] [adequate diiens for use] is a cause of
injury.” Civ. UJI 13-1425 (brackets in originalCiv. UJl No. 13-1424 instructs that, “[w]ith the
exception of proximate cause in warning casested separately undddl 13-1425, the general
tort law definition of proximate cause is applicaivlgoroducts liability cases. The first paragraph
of this instruction is UJI 13-308 and the commenttat instruction is applicable.” Civ. UJI 13-

1424, cmt._See Weitz v. Lovelace, Health Sys., B4, F.3d 1175, 1182 (10th Cir. 2000)(“In the

products liability context, New Mexico hasidenced its agreement with the common-sense
proposition that a duty to wamhoes not arise where the dangekmown.” (citing Perfetti v.
McGhan Med., 1983-NMCA-032, 1 20, 662 P.2d at 634 {his case there would be no duty to
warn the [victim] if he actugt knew of the danger.”))).

Under New Mexico law, the adequacy of wags are usually a question of fact. See, e.g.,

Wilchinsky v. Medina, 1989-NMSC-047, § 18, 7P22d 713, 718 (“The timing and adequacy of

any warnings, if given, are fact questions foe flary to decide in order to determine the

proportionate fault, if any, ahe physician.”); Michael Wvarner/Chilcott, 1978-NMCA-043, |

31, 579 P.2d 183, 187 (“In reversing the case, ve that adequacy of the warning given by a
manufacturer in a negligence action presentsisane of fact for the jury. In making this

determination, we said: ‘The warning must adéglyandicate the scope die danger.™ (quoting
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First Nat’'l| Bank in Albuguergque v. Nor-Am Agr. Products, Inc., 1975-NMCA-052, § 51, 537 P.2d

682, 691)). The Court of Appeals of New Mexatated in Perfetti v. McGhan Medical:

Defendant’s claim is based on the sumje general knowledge of the danger of
deflation and that deflation could occat any time. This mistakes the danger
involved and, thus, the warning that waguieed. Defendant’s duty was to warn of
the nature and extent ofetldanger of a leak develog because of wear of the

prosthesis at a fold resulting from calasucontracture. There was a factual
guestion for the jury as to the surgedm®wledge of this danger; the trial court
could not have properly ruled on thegeon's knowledge as a matter of law.

1983-NMCA-032, 1 22, 662 P.2d at 650.
The Tenth Circuit has granted summary joggnt under similar circumstances in which
the plaintiff could not prove than alleged failure-to-warn proximately caused the injury. See,

e.g.,Eck v. Parke, Davis & Cp256 F.3d 1013, 1025 (10th Cir. 2001)(“The [plaintiffs] are, in

turn, unable to establish that the alleged failorgsairn of the possible adverse reactions between
the drugs was the proximate cause of [plaintififgliries. Accordingly, we affirm the district
court’s grant of summary judgment to defendants.”). Courts in other jurisdictions have held that,
in the context of prescription-drug-failure-to-warases, a manufacturedeged failure-to-warn
cannot be said to be the proxitmaause of injury if the presbing physician had independent

knowledge of the risk at issu See, e.g., Odom v. G.D. Searle & Co., 979 F.2d 1001, 1003 (4th

Cir. 1992)(“Even viewing the facts rabfavorably to [the plaintiffljwe cannot escape the district
court’s conclusion that [the phgg&n] would have prescribetthe [medication] no matter how

carefully [the defendant] refithe phrasing of its warning;Plummer v. Lederle Lab., 819 F.2d

349, 351, 358-59 (2d Cir. 1987)(holdingthas a matter of law, theecould be no proximate cause
when the physician testified that, at the tineevaccinated plaintiff granddaughter, he knew of
the information about the risks of contact poliattplaintiff claimed should have been included in

the vaccine’s package insert); Kirsch vclgir Intern., Inc., 753 F.2d 670, 674 (8th Cir.

- 105 -



1985)(noting that, even if the mamgturer failed to warn the physa of risks asociated with
use of x-ray equipment, that failure could notthe cause of the patient’s injuries where the

physician already was aware of the risks); Bémk v. Parke Davis & Co., 657 F.2d 642, 645 (4th

Cir. 1981)(upholding summary judgment on plainsiffailure-to-warn claim where the treating
physician testified that he knew of the risk@fillain-Barre Syndrome associated with the flu
vaccine, Fluogen, at the time he vaccinated taatiff, but that he had not found it necessary,
and did not make it his practice, to advise patiehtait the risks associated with flu vaccinations);

Hall v. Merck, Sharp & Dohme, 774 F. Supp. 66d7 (D. Kan. 1991)(Van Bebber, J.)(explaining

that, “[w]here it is uncontrovest that the prescribing physicianasare of the risks associated
with a drug, courts have consistently held that a drug manufadtummtitied to summary

judgment.”); Wash. St. Physicians’ InsRisons Corp., 858 P.2d 1054, 1062 (Wash. 1993)(noting

that the manufacturer’s failure-to-macannot be the proximate caude¢he patient’s injury if the

physician was already aware of the risk involwedhe use of the drug); Mowery v. Crittenton

Hosp., 400 N.w.2d 633, 638 (Michpp. 1986)(stating that the manufacturer was entitled to
summary judgment because, although the presgibinysician testified thahe was aware of the
risk of retinal detachment from having read thedical literature, she “stated that it was worth
taking the ‘risks’ to aval repeated intraocular lens dislaoat endangering plaintiff's cornea.
Thus, it appears that even ifii§ doctor] had been given addital warnings by defendants of the
risk of retinal detachment, she would have chos@mnéscribe [the medication] for plaintiff. There
is no evidence that she would have done otherwise.”).
Courts have also held that a prescriptivng manufacturer's akliged failure-to-warn a

prescribing physician cannot be the proximate causguw¥ unless the platiif can establish that
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a different warning would have ahged the physician’s decisionpcescribe therug, i.e., that,
but for the alleged inadequate warning, the physisiauld not have prescribed the product. See,

e.q., Wheat v. Pfizer, Inc., 31 F.3d 340, 343 (5th €%94)(holding that the “[p]laintiffs must

demonstrate that ‘a proper warning would havanged the decision of tieating physician, i.e.,
that but for the inadequate warning, the treatingsgtian would not have used or prescribed the

product” (quoting_Willett v. Baxteint’l, Inc., 929 F.2d 1094, 109&th Cir. 1991))); Odom v.

G.D. Searle & Co., 979 F.2d at 1003-04 (uphmydsummary judgment where the prescribing

physician testified that a differemtarning would not have chardydis decision to prescribe an

intrauterine device); Plummer. Lederele Labs., 819 F.2d a8 (holding that there was no

proximate cause in absence of evidence thatrdiftavarning would haveaused physician to act

differently); Fisher v. Bristol-Myers Squib8o., 181 F.R.D. 365, 370 (N.D. Ill. 1998)(Aspen,

C.J.)(“In a prescription drug faite-to-warn case, the plaintiff rsuestablish that an adequate
warning would have convincethe treating physician not to prescritlee product for the

plaintiff.”)(internal quotation markomitted); In re Norplant Carstceptive Prods. Liab. Litig., 955

F. Supp. at 710 (stating that the plaintiffs hthesburden of proving thatdifferent warning would

have changed the decision of the prescrilphgsician);_Krasnopolsky v. Warner-Lambert Co.

799 F. Supp. 1342, 1347 (E.D.N.Y. 1992)(notingatthany alleged inadequacy of the
manufacturer’'s warning was not, asnatter of law, the proximate cauof the plaintiff's injuries
where the physician testified he would have griegd the drug even the warnings had been

different); Windham v. Wyeth.ab., Inc., 786 F. Supp. 607, 613.D. Miss. 1992)(Pickering,

J.)(granting summary judgment tmlure-to-warn claim where tharescribing physician testified

that he still would have prescribed a medicageen if he had received additional information);

- 107 -



Thomas v. Hoffman-La Roche, Inc., 731Supp. 224, 229 (N.D. Miss. 1989)(Davidson, J.)(“A

plaintiff in a prescription drug products liabilibase has the burden ofoping that an adequate
warning to the prescribing physician would halered the physician’s conduct.”); Mascarenas

v. Union Carbide Corp., 492 N.W.2d 512, 517 (MiclppA1992)(“To establish prima facie case

that a manufacturer’s breach of its duty to wasas a proximate cause of an injury sustained, a
plaintiff must present evidencedtthe product would have been used differently had the warnings

been given.”); Vaughn v. G.D. SearledaCo., 536 P.2d 1247, 1250-51 (Or. 1975)(holding that,

where a different warning would not have efad doctor’s behavior, ¢hplaintiff could not
establish proximate cause).
There are exceptions to the learned-intermediary doctrine, even in jurisdictions that

recognize it._Restatement (Third) of Torts § 6(d) provides:

(d) A prescription drug or medical devicenist reasonably safe due to inadequate
instructions or warnings if reasonabi@astructions or warnings regarding
foreseeable risks of harm are not provided to:

(1) prescribing and other health-care providers who are in a position
to reduce the risks of harm in acdance with the instructions or
warnings; or

(2) the patient whethe manufacturer knows has reason to know
that health-care providers will not brea position to reduce the risks
of harm in accordance with the instructions or warnings.

Restatement (Third) of Torts § 6(d)(1)-(2). The Supreme Court of New Mexico has cited favorably

to the Restatement (Third) of Torts. See, e.q., Baldonado v. El Paso Natl Gas Co.,

2008-NMSC-005, 1 14, 176 P.3d 277, 281; Payne v. Hall, 2006-NMSC-029, { 14, 137 P.3d 599,

604; Berlangieri v. Running Elk Corp., 200B1SC-024, | 18, 76 P.3d 1098, 1104. Comment e

to 8 6 of the Restatement (Third) of Torts provides:
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Warnings and instructions with regarddiamgs or medical devicegbat can be sold
legally only pursuant to a @scription are, under the “lewed intermediary” rule,
directed to health-care pra\ars. Subsection (d)(2) recoges that direct warnings
and instructions to patients are wated for drugs that are dispensed or
administered to patients without therg@nal intervention or evaluation of a
health-care provider. An example is the administration of a vaccine in clinics where
mass inoculations are performed. Innypauch programs, health-care providers
are not in a position to evaluate the sigktendant upon use of the drug or device
or to relate them to patients. Whemanufacturer suppligsrescription drugs for
distribution to patients in this type of wervised environment, if a direct warning
to patients is feasible and can be effextihe law requires measures to that effect.

Although the learned intermediary rulis generally accepted and a drug
manufacturer fulfills its legal obligation tearn by providing aglquate warnings to
the health-care provider, arguments hheen advanced that in two other areas
courts should consider imposing tort liglp on drug manufacturers that fail to
provide direct warnings to consumerdn the first, govenmental regulatory
agencies have mandated that patients foenred of risks attendant to the use of a
drug. A noted example is the FDA requirem#rdt birth control pills be sold to
patients accompanied by a patient paekatsert. In the econd, manufacturers
have advertised a prescription drugdaits indicated use in the mass media.
Governmental regulations require that, widengs are so advéed, they must be
accompanied by appropriate information cono®y risk so as to provide balanced
advertising. The question in both instancesvhether adequate warnings to the
appropriate health-care provider shouftsulate the manufacturer from tort
liability.

Those who assert the need for adequateings directly to consumers contend
that manufacturers that monunicate directly with comsners should not escape
liability simply because the decision to prescribe the drug was made by the
health-care provider. Proponents of tlearhed intermediary rule argue that,
notwithstanding direct communicationge@ consumer, drugs cannot be dispensed
unless a health-care provider makesirdividualized decision that a drug is
appropriate for a particular patient, andattlt is for the health-care provider to
decide which risks are relevant to thatgalar patient. The Institute leaves to
developing case law whether exceptionthtolearned intermediary rule in these or
other situations should be recognized.
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When the content of the warningsnsandated or approved by a governmental
agency regulation and a court finds tbampliance with such regulation federally
preempts tort liability, then no lidkiy under this Section can attach.

Restatement (Third) of Torts 8 6 cmt. e.

NEW MEXICO LAW REGARD ING PUNITIVE DAMAGES

“Punitive damages ‘are not compensation for injury.” Gonzales v. Surgidev Corp., 1995-

NMSC-047, 1 12, 899 P.2d 594, 597 (quoting State v. Powell, 1992-NMCA-086, { 13, 839 P.2d

139, 144). “Punitive damages do not measure a loss @amtiff, but rathepunish the tortfeasor

for wrongdoing and serve as a@eent.” Sanchez v. Clayip1994-NMSC-064, 11, 877 P.2d

567, 572. “Punitive damages may not be awdrdeless there is an underlying award of

compensation for damages.” Gonzales v. Surgidev Corp., 1995-NMSC-047, 112, 899 P.2d at 597

(citing NMRA, Rule 13-1827). “Punitive damages serve two important policy objectives under
our state common law: to punish reprehensible cdrahatto deter similar conduct in the future.”

Akins v. United Steel Workers of Anbocal 187, 2010-NMSC-031, | 20, 237 P.3d 744, 749

(citing Bogle v. Summit Inv. Co., 2005-NMCB24, 1 34, 107 P.3d 520, 531). “[T]he award of

punitive damages requires a culpable mental state because such damages aim to punish and deter
‘culpable conduct beyond that necessary to astatile underlying causd action.” Yedidag v.

Roswell Clinic Corp., 2015-NMSC-012, 1 5&&P.3d 1136, 1152 (quoting Walta v. Gallegos

Law Firm, P.C., 2002-NMCA-015, | 56, 40 P.8d9, 461). “New Mexico recognizes that,

although punitive damages are not normally avasldbl a breach of contract, a plaintiff may
recover punitive damages when a defendant’s breach was ‘malicious, fraudulent, oppressive, or

committed recklessly with a wanton disregard for the plaintiff's rights.” Anderson Living Tr. v.

ConocoPhillips Co., 952 F. Supp. 2d at 1046r(giRomero v. Mervyn’s, 1989-NMSC-081, | 23,

784 P.2d 992, 998).
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In determining punitive-damage awards, NEl@xico courts apply a preponderance-of-

the-evidence standard. See Jessen v. Nat'| Excess Ins., 1989-NMSC-040, § 15, 776 P.2d 1244,

1247-48 (citing_United Nuclear Corp. v. Afidale Mut. Ins., 1985-NMSC-090, 11 14, 89, 709

P.2d 649, 653, 666). “To be liable for punitive dgesm a wrongdoer must have some culpable
mental state and the wrongdoer’s conduct musttasa willful, wanton, malicious, reckless,

oppressive, or fraudulent level.” Clay v.rfalgas, Inc., 1994-NMSC-080, 1 12, 881 P.2d at 14

(citations omitted)(citing McGinnis v. Hogeell, Inc., 1990-NMSC-043, 1 31, 791 P.2d 452, 460;

Loucks v. Albuguerqgue Nat'| Bank, 1996-NMSK76, | 48, 418 P.2d 191, 199Factors to be

weighed in assessing punitive damages areett@mity and nature of the wrong, and any

aggravating circumstances. See Green Rameptance, Inc. v. Layton, 1989-NMSC-006, 1 9,

769 P.2d 84, 87 (citing Sweitzer v. SancH&69-NMCA-055, 1 26, 456.2d 882, 886). Punitive

damages may be imposed “when a party inteatlp or knowingly commits wrongs,” or “when
a defendant is utterly indiffereniv the plaintiff's rights, everif the defendant lacked actual

knowledge that his or her conduct would violate ¢hoghts.” Yedidag v. Roswell Clinic Corp.,

2015-NMSC-012, 158, 346 P.3d at 1152 (citing RW] Rule 13-1827; Kennedy v. Dexter

Consol. Schs., 2000-NMSC-025, 1 32, 10 P.3d 115.2B6}5-‘Recklessness requires indifference
to the rights of the victim, ther than knowledge that the contlwdll violate those rights.”

Kennedy v. Dexter Consol. Schs., 2000-NMSC-02%,1.0 P.3d at 125 (citing Torres v. El Paso

Elec. Co., 1999-NMSC-029, 1 28, 987 P.2d 386, 397). “Recklessness in the context of punitive

damages refers to ‘the intentional doing of anhvaith utter indifference to the consequences.

Torres v. El Paso Elec. Co., 1999-NMSC-029, 1 28, 987 P.2d at 397 (quoting NMRA, Rule 13-

1827). “The degree of thesk of danger involved ithe activity in questiors a relevant factor in
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determining whether particular conduct rises tolével of recklessnessTorres v. El Paso Elec.

Co., 1999-NMSC-029, 1 28, 987 P.2d at 397. “A ddéat does not act witleckless disregard
to a plaintiff's rights merely by failing ‘to exerciseen slight care,” absent the requisite ‘culpable

or evil state of mind.” _Anderson Living Tr. v. ConocoPhillips Co., 952 F. Supp. 2d at 1031

(quoting_Paiz v. State Farm Fire & Ca®.(1994-NMSC-079, 1 26, 880 P.2d at 308). The Court

has previously addressed punitive damages under New Mexico law in various situations. See, e.g.,

Rimbert v. Eli Lilly & Co., 577 F. Supp. 2d at 124%0(ding a genuine issue of material fact on

punitive damages existed where a party had “demoedttiaat persons atillilly may have been
aware of a problem, perceivedamtual, linking Prozac with incread suicidality and violence”);

Applied Capital, Inc. v. Gibson, 558 F.Supp. 2d 1189, 1196 (D.N.M.

2007)(Browning, J.)(granting punitive damages where the defendant “intentionally deceived
Applied Capital, misrepresenting Legato Staffinfjnancial resources and creditworthiness, the

existence of the rig, and the bona fides of the transaction generally”); Faniola v. Mazda Motor

Corp., No. CIV 02-1011 JB/RLP, 2004 WL 1354469, at *1, *6 (D.N.M. April 30,
2004)(Browning, J.)(noting that “a reasonabéetfinder could [not] fid that Mazda had a
culpable mental state in designifag fuel tank” when “Mazda’slesign was and is accepted in the
industry,” and the design met “ferhl safety standards,” althougie facts showed that “[t]he
brake shoe rotated under Faniola’s vehiclekisigi several places, and punctured her gas tank,”
causing the car to catch fire).

While the Supreme Court of New Mexico has not addressed punitive damages arising from
automobile accidents, the CowoftAppeals of New Mexico hagpheld punitive damages awards

when drivers used alcohol or drugs, drove whitexitated and suffering from an extreme lack of
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sleep, and drove erratically or far beyondgpeed limit._See DeMatteo v. Simon, 1991-NMCA-

027, 812 P.2d 361; Svejcara v. Whitman, 1971-NMCA-093, 487 P.2d_167; Sanchez v. Wiley,

1997-NMCA-105, 946 P.2d 650. In Svejcara v. Whitimie Court of Appeals of New Mexico

upheld a jury’s punitive damages award:

Defendant was driving in a reckless manneilevintoxicated. He turned into slow
moving on-coming traffic. He stated he was travethmge miles per hour and yet

the force of his car’s impact spun plaintiffsr almost 90 degrees, blew out the left
rear tire, bent the left rear wheel, ruptutbd gas tank, and bettite left rear door

and fender for a total damage exceeding $1,000.00. The collision caused both
plaintiffs to receive personal injuriesree of which are permanent and disabling.

1971-NMCA-093, 1 21, 487 P.2d at 170. The CouAmbeals of New Mexico likewise upheld

a jury’s award in DeMatteo v. Simon, wherein the party “drove three to four hours the day before

the accident, slept about fivieours in his car, remained ake for the next twenty hours
immediately prior to the accident, and themsiomed marijuana shortlbefore the accident
allowed the jury to conclude that punitiventizges were warranted.” 1991-NMCA-027, 1 7, 812

P.2d at 364. In Sanchez v. Wileyet@Gourt of Appeals of New Mexiaeversed a directed verdict

for the defendant, because, as the defendant “appeared to be under the influence of alcohol
immediately following the accident,” a jury could reasonably award punitive damages. 1997-
NMCA-105, 1 16, 946 P.2d at 655.

The Court predicts that ttigupreme Court of New Mexico would agree with these Court

of Appeals of New Mexico cases. See GuamBndodontics, LLC v. Dentsply Int’l, Inc., 708

F. Supp. 2d at 1224-25. The Supreme Court of Newiddehas made clear that utter indifference
is sufficient for awarding punitive damages, andribies, even if not the certainty that a harm will
occur, associated with excesssfeeed, erratic driving, and alwl and drugs while driving are

both known and high. See, e.g., Yedidag vsWall Clinic Corp., 2015-NMSC-012, | 58, 346
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P.3d at 1152; Torres v. El Paso Eleo.,(1999-NMSC-029, q 28, 987 P.2d at 397; Green Tree

Acceptance, Inc. v. Layton, 1989-NMSC-006, 1 9, 7&%iRt 87. Further, the Supreme Court of

New Mexico considers a party’s knowledgeanfd failure to follow state law when upholding

punitive damages awards. See Clay v. Ferrellgas, Inc., 1994-NMSC-080, 21, 881 P.2d at 16

(“Ferrellgas employees testified that they knewthsf state laws that required them to install a
vapor barrier and to properly vent the trunk of ¢he when they installed the tank. ... There is

no question that they did not comply with these requirements.”). In DeMatteo v. Simon, Svejcara

v. Whitman, and Sanchez v. Wiley, the drivers usinlgstances, speedingydadriving erratically

egregiously violated well-established and untberd driving rules and norms, which, like failing
to follow the regulations for installing propanaka, accompany “high risk[s] of harm.”_Clay v.
Ferrellgas, Inc., 1994-NMSQ80, 1 24, 881 P.2d at 17.
ANALYSIS

The Court will grant the MTD and dismiss tbase with prejudice. The Court concludes
that Nowell’'s warranty claims are untimely, besa Nowell alleges that her physician used the
Defendants’ defective product to repair hemitee on October 27, 2010, but Nowell did not file
her original Complaint until October 5, 2017, almttsee years &r the expirabn of the four-
year statute of limitations thgbverns express- and phied-warranty claims. See N.M. Stat. Ann.
§ 55-2-725(1). The Court also concludes that Nbsveegligence and strict liability claims are
untimely, because the Amended Complaint indicttes Nowell was aware of cognizable tort
injuries between April, 2011, and March, 2014, did not file her original Complaint until
October 5, 2017, after the three-year statute afditons governing negligence and strict liability

claims had expired. See N.Mtat. Ann. § 37-1-8. Furthermorthe Court conlades that the
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Amended Complaint’s factual allegations lack speitifisufficient to satisfy the pleading standard

articulated in Bell Atlantic Corp. v. Twomblyi) Nowell's negligence claim does not plead facts

which suggest that the Defendants’ mesh causeinhjoey; (i) Nowell’s strict liability claims do
not allege any specific defect -- in eithersig®, manufacture, or warning -- that made the
Defendants’ product unreasonably dangerous and @¢dgsenjuries; (iii) Nowell has not alleged
that a feasible alternative design exists whiakdathe alleged design @et and that therefore
would have prevented her injuries; (iv) Mell does not allege aingle affirmation or
representation that could support her express-warranty clajnfNawell does not allege with
specificity a defect that rendered the Defensfaptoduct sufficientlyunfit for its particular
purpose or sufficiently unmerchantable to suppertclaim for breach of implied warranty; (vi)
Nowell has not alleged facts sufficient topport a finding that the Defendants’ conduct
maliciously, intentionally, fradulently, oppressively, recklegslor wantonly offended Nowell's
rights such that Nowell is entitled to punitive dayes. Accordingly, the Court grants the MTD.

L. THE APPLICABLE STATUTES OF LIMITATIONS BAR NOWELL'S
WARRANTY, NEGLIGENCE, AND STIRCT-LIABILITY CLAIMS.

Nowell’'s warranty, negligence, and strict-lilyi claims are untimely, because she filed
her original Complaint almost three years aftera@Rpiration of the four-year statute of limitations
period that governs express and implied warrardymd, and almost four years after the three-
year limitations period that govesmegligence and strict-liability claims. Furthermore, the
discovery rule does not toll the applicable statofdgnitations, because the rule does not apply
to warranty claims, and because Nowell had a coglezalt injury over three years before she
filed her negligence and strict-liability claimsthe Court therefore dismisses Nowell’'s claims

pursuant to rule 12(b)(6).
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A. NOWELL'S WARRANTY CLAIMS ARE UNTIMELY, BECAUSE SHE
FILED THESE CLAIMS OUTSID E THE FOUR-YEAR STATUTE OF
LIMITATIONS PERIOD.

The Defendants argue that the UCC’s foaatylimitations period bars Nowell's breach-
of-implied and express-warranty claims, becalsgvell’'s physician implated the Defendants’
mesh in Nowell's abdomen on October 27, 2010, Monvell did not assert these claims until
October 5, 2017. See MTD at 7 (citing Amendedn@laint § 38, at 8) At the August 10, 2018,
hearing, Nowell conceded that thC’s statute of limitations bars her express warranty claim,
see Tr. at 6:14-17 (Montclare); however, she maiatthat the discovery rule tolls the limitations
period for her implied warranty claim, becausedidenot discover that the Defendants’ mesh was
causing her injury until October 8, 2014, when Dr. Rdledvised her “for thérst time that there
was a problem with the mesh and that it kade removed,” MTD Response at 12-13. The
Defendants assert that the discoverle is inapplicable and thus cannot save Nowell’s claims.
See MTD Reply at 2.

The Court agrees with the Defendants thatstagéute of limitationdars Nowell's claims
for breach of express and implied warranty. Purst@aNew Mexico’s UCC, warranty claims are

subject to a four-year statubté limitations. See N.M. StaAnn. § 55-2-725; Bellman v. NXP

Semiconductors USA, Inc., 248 F. Supp. 3dH6 (“The Supreme Coudf New Mexico has

concluded that the UCC'’s four-year statute wiitiations ‘governs actiorfer breach of warranty

seeking personal injury damages.” (quoting Bladi. Wal-Mart Stores E. Inc., 2015-NMSC-029,

1 47, 357 P.3d at 948)). Moreover, such claimsuscarhen a given product is delivered. See

N.M. Stat. Ann. 8§ 55-2-725; AIG Aviation Ins. Avco Corp., 709 F. Supp. 2d at 1131-32

(“[A]ctions for breach of warranty must be broughthin four years of delivery.”). Here, Nowell

alleges that Dr. Pollard usecetbefendants’ mesh to repair her hernia on October 27, 2010, which
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effected the product’s delivery to Nowell. S&mended Complaint § 38, at 8. Nowell did not
assert, however, her warranty claims until Octd)017, when she filed her original Complaint,
which is almost seven years from the effectiviivdey date._See Amended Complaint 38, at 8.
Hence, absent tolling, Nowell’'s warranty claims are time-barred.

The Court further agrees with the Defenddhé the discovery rule cannot save Nowell's
breach of implied warranty claim. Section 5525 describes the discovenyle’s role in the
breach of warranty context:

A breach of warranty occurs when tendedefivery is made, except that where a

warranty explicitly extends to future performance of the goods and discovery of the

breach must await the time of such performance, the cause of action accrues when
the breach is or should have been discovered.

N.M. Stat. Ann. 8 55-2-725 (emphasis added). Chert agrees with thdonorable Bruce Black,
former United States District Judge for the DistatNew Mexico, in his assertion that “[ijmplied
warranties, like those at issueréedo not explicitly guaranteettue performance.” AlG Aviation

Ins. v. Avco Corp., 709 F. Supp. 2d at 1131-32.n¢ée because Nowell's Amended Complaint

does not assert that the Defendants expli@iyended their warranty to future performance,
Nowell cannot rely on the discoveryleuo toll the limitations period.
B. NOWELL'S NEGLIGENCE AND STRI CT-LIABILITY CLAIMS ARE

UNTIMELY, BECAUSE SHE FILED THESE CLAIMS OUTSIDE THE
THREE-YEAR STATUTE OF LIMITATIONS PERIOD.

The Defendants contend that Nowell's negligeeiand strict-liability claims are likewise
untimely, because such claims are subject taeethiear statute of limitations and because the
Amended Complaint alleges cognizable tort inutieat occurred more dh three years before
October 5, 2017, when Nowell fildter original Complaint._See MDrat 9. Nowell asserts that

the discovery rule tolls the limitations periogchause she did not discover that the Defendants’
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mesh was causing her injury until October 8, 2014&mibr. Pollard for the first time advised her
otherwise. _See MTD Responsel®-13. The Defendants insistathtolling is unavailable to
Nowell, because her Amended Complaint does not allege “reasonable diligence” sufficient “to
‘establish[] a factual basis for tolling’ pursuanttte discovery rule.” MTD at 9 (alteration in

MTD)(quoting Andrew v. Schlumberger Tech. Corp., 808 F. Supp. 2d at 1292).

The Court agrees with the Defendants that statute of limitations bars Nowell’s
negligence and strict lidlty claims. Section 37-1-8 subjeattaims sounding in tort to a three-
year statute of limitations. See N.M. StahrA § 37-1-8 (“Actions must be brought . . . for an
injury to the person or reputatiaf any person, withithree years.”). Pursuant to the discovery
rule, a tort claim accrues at “the time of the injury not the time of the negligent act.” N.M. Elec.

Serv. Co. v. Montanez, 1976-NMSC-028, | 13, 552dR®34, 637). Moreover, “[a] plaintiff's

cause of action accrues when hesbe understands the nature of his or her injury; that is, when
the plaintiff knows or with reasonable diligence should have known of the injury and its cause.”

Maestas v. Zager, 2007-NMSC-003, 1 22, 152 P.3d&t The Court previously has noted that,

“[s]pecifically, [the] statute of limitations commees when an ‘injury nrafests itself and is

ascertainable.”_Gose v. Bd. @nty. Comm’rs of Cnty. of MKinley, 727 F.Supp. 2d at 1264

(quoting_Maestas v. Zager, 2007-NMSC-003, 182 P.3d at 145). Here, Nowell's Amended

Complaint alleges that, subsequent to Nowellctober 27, 2010, hernia repair surgery, the
Defendants’ mesh began to “pull away frtme actual edges,” and on April 27, 2011, Nowell had

a second surgery wherein Dr. Pollard used additional sutures to reinforce the existing Parietex
mesh. Amended Complaint § 38, at 31. Thisréissethus indicates thalowell was aware of a

potential problem with the Defendahtnesh seven years before $iked her original Complaint.
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Nowell further asserts that, at some point dytine three years that followed the April, 2011,
surgery, she began to experience “symptomadiat but not limited to exhaustion and pain in
the area of the mesh.” Amended Complaint a8&. These symptoms compelled Nowell to
undergo a CT scan on March 1, 2014, which revealed “cysts in the area associated with the mesh.”
Amended Complaint § 38, at 31. That Nowell'snpgoms were proximate to the Defendants’
mesh and suitably painful to warrant medical rdtte indicates that she was aware of injury
sufficient to start the three years limitations period.

Although Nowell concedes that she was skeptbaut the mesh’s safety before October
8, 2014, she nevertheless asserts that the digcayertolls the limitations period, because she
relied on Dr. Pollard’s opinion that the meshswet her symptoms’ satg and therefore did not
discover that the Defendants’ mesh was causingipgy until Octobe, 2014, when Dr. Pollard
advised her “for the first time that there wagroblem with the mesh and that it had to be
removed.” MTD Response at 12-13. Hencewnlibargues that it would have been unreasonable

for her to assume that the mesh wasdhuse of her symptoms until October 8, 2818ee MTD

2IAttached to the MTD Response are theednibits which Nowell argues support her
position that she acquired “sudfent knowledge to pursue a caugeaction” only on October 8,
2014. MTD Response at 14. Nowatlds that, although she hase'gented matters outside the
pleadings,” the exhibits rebutdhDefendants’ assertion that “wmtroverted facts” show that
Nowell filed her claim outside the statute of iliations. MTD Response at 14 (quoting MTD at
6). Nowell requests that, should the Court cosrstter exhibits, the @urt treat the MTD as a
motion for summary judgment pursudao rule 12(d) of the Federal Rules of Civil Procedure. See
MTD Response at 15 (citing Fed. &v. P. 12(d) (“If, on a motionnder Rule 12(b)(6) or 12(c),
matters outside the pleadings are presenteddmat excluded by the court, the motion must be
treated as one for summary judgment under B6G18). The Defendants contend that the Court
cannot consider Nowell's exhib, see MTD Reply at 3 (citing &at Am. Ins. Co. v. Crabtree,
2012 WL 3656500, at *21 (citing Casanova v. UlibaBf5 F. 3d at 1125), baven if it could,
“they do not address thHact that she was on diseery notice prior to the expiration of the statute
of limitations in October 2013,” MTD Reply at 4.

Generally, a complaint’s sufficiency muststeon its contents alone. See Casanova V.
Ulibarri, 595 F.3d at 1125; Gossett v. BarnhaB9 F. App’x at 24 (“In ruling on a motion to
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Response at 13-14. Further support for this posilomell asserts, is seem Martinez v. Showa

Denko, K.K., wherein the Court é&ppeals of New Mexico stated that, under the discovery rule,

the statute of limitations is tmgred when the plaintiff “acqués knowledge of fas, conditions,
or circumstances which would cause a reasonpbtson to make an inquiry leading to the

discovery of the concealed cause of actiofMTD Response at 13 (quoting Martinez v. Showa

dismiss, the district court is limited to the facts pled in the complaint.”). Emphasizing this point,
the Tenth Circuit, in Carter v. Daniels, stated: “When ruling on a Rule 12(b)(6) motion, the district
court must examine only the plaintiffs complainfThe district court must determine if the
complaint alone is sufficient to state a claim;dietrict court canot review matters outside of the
complaint.” Carter v. Daniels, 91 F. App’x at 8Moreover, the Coumvill not convert the MTD

to a motion for summary judgment, as rule 12f@uld require if the Court intends to rely on
Nowell’'s exhibits._See Fed. R. Civ. P. 12(d) (dh a motion under Rule 12(b)(6) or 12(c), matters
outside the pleadings are presente and not excluded by the cguhe motion must be treated

as one for summary judgment under Rule 56.”); GBFp. v. Associated Wolesale Grocers, Inc.,

130 F.3d 1381, 1384 (10th Cir. 1997). See also Swoboda v. Dubach, 992 F.2d 286, 290 (10th Cir.
1993). In_Great American Insurance Co. v. @edy the Court ruled #t, when determining
whether a statute of limitations has run in amoacalleging fraud and seeking subrogation from a
defendant, it may not use interviews and lettéi@ched to a motion to dismiss which evidence
that the plaintiff was aware tiie defendant’s allegddaud before the statory period expired.
See_Great Am. Ins. Co. v. Crabtree, 2012 8@56500, at *3, *22-23. Thus, the Court cannot
consider the exhibits if it continues to treatBrefendants’ MTD as motioto dismiss. And unless

the Court converts the MTD into a motion feummary judgment, th€ourt cannot properly
consider these documents.

Nevertheless, the Court’s rew of these three documentsuld not change the Court’s
result. Indeed, they show that the Court is on firm ground in not granting leave to amend and to
deny the warranty claims with prejudice. Therefoeven if the Court looks at the first two
exhibits, a CT scan and Dr. Patiss physician’s notes, and the thiexhibit, the Nowell Affidavit,
in which Nowell alleges that Dr. Rard told her that the pain ithe area around her mesh did not
relate to the mesh itself, these documents desao¢ Nowell's time-barred claims, because the
first two exhibits relate to Nowell's 2014 surgewhich occurred after the statute of limitations
had run, and because Dr. Pollardiagnosis either watrue, which woulchegative Nowell’s
claims, or was a misdiagnosis, which would néiexe Nowell of her responsibility to pursue her
symptom’s cause. See Robinson v. BNSKCR., 2012 WL 4747155, at *4 (“[A] misdiagnosis
does not relieve a patient of all responsibilitpursuing the cause of her symptoms, and continued
reliance on a misdiagnosis in the face of conteaiglence may be unreasonable.”). Nowell cannot
rely on Dr. Pollard’s misdiagnosis to toll her s, because she “affirmatively alleges” that she
had surgery to repair the mesh within a yeaitofmplantation and thathe continued to suffer
pain in the area around the mdshthree additional years.
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Denko, K.K., 1998-NMCA-111, 1 24, 964 P.2d at 18R)owell adds that the October 6, 2014,

CT scan informed Dr. Pollard@ecision to remove the mesBee MTD Response at 13. These
averments do not persuade the Court. Oncerdidbegan to experience pain and discomfort
following her April, 2011, surgery, either she knemough to allege that Defendant’'s mesh caused

those injuries, or she had a “duty to inquire’inte cause._Butler v. Destthe Morgan Grenfell,

Inc., 2006-NMCA-084, 1 34, 140 P.3d 532, 540 (“[T]he awareness of an injury creates a duty to

inquire into its causes.?. Moreover, Nowell’s reliance oMlartinez v. Showa Denko, K.K., is

misplaced. The plaintiff in M&énez v. Showa Denko, K.K. broughtproducts liability action

against a dietary supplement manufacturer afxgeriencing flu-like sjmptoms, memory loss,

and fatigue, which she attributed to the defendant’s product. See Martinez v. Showa Denko, K.K.,

1998-NMCA-111, 1 2, 964 P.2d at 1%7 The plaintiff did not file her claim until six years after
first experiencing these symptoms, which she syesetly attributed tdupus after consulting

with her physician._See Marez v. Showa Denko, K.K., 1998-NBA-111, 1 6, 964 P.2d at 177.

In reversing the district court’s denial of thefendant’'s summary judgment motion on statute of

22The Court predicts that tieupreme Court of New Mexiomould agree with Butler v.
Deutsche Morgan Grenfell, Inc.’s proposition thabeeness of an injury eates a duty to inquire
into the injury’s cause, based on the Supr&oert of New Mexico statement in McNeill v.
Burlington Resources Oil & Gas Co., 2008-NM8£2, 182 P.3d 121: “In New Mexico, a cause
of action arises when ‘the pidiff discovers or with reasonbgbdiligence should have discovered
that a claim exists.”_McNeill v. Burlingin Res. Oil & Gas Co., 2008-NMSC-022, 1 37, 182 P.3d
at 130 (quoting Williams v. Stewa@&0)05-NMCA-061, 12, 112 P.3d 281, 285).

23The Court predicts that thaifreme Court of New Mexicoauld agree wittMartinez v.
Showa Denko, K.K.’s proposition that divergent medical opinions concerning an injury’s cause
will not toll the statute of limitations, because tBupreme Court of New Mexico stated the same
proposition in Maestas v. Zagefl{f ‘the plaintiff knows or shoull have reasonably known of the
general nature and extent of an injury, the runoing statute of limitations is not delayed if there
are differing medical opinions reghng whether the plaintiff has incurred a particular medical
condition.”™ (quoting_Martinez v. Showa Denk€.K., 1998-NMCA-111, 1 24, 964 P.2d at 182)).
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limitations grounds, the Counf Appeals of New Mexico noteddhthe plaintiff could not rely on
her physician’s misdiagnosis toll the limitations period:

As a general rule, the mefiect that there is a diveegce of medical opinions among
physicians concerning the caugen individual’s ailmentoes not preclude or toll
the running of the statute initations. As observed iAmerican Law of Products
Liability 3d, supra8 47:42, at 75, if tie plaintiff knows oshould have reasonably
known of the general nature and extentnofinjury, the running of a statute of
limitations is not delayed if there ardfdring medical opinions regarding whether
the plaintiff has incurred a parti@sl medical condition.” Although we are
sympathetic to Plaintiff's situation, nothingthe discovery rulserves to suspend
the running of the statute of limitationgerely because there are divergent medical
opinions concerning the nature ousa of her illness or injuries.

Martinez v. Showa Denko, K.K., 1998-NMCA-111, 1 264 P.2d at 182. EhCourt of Appeals

of New Mexico then quoted frothe Court of Appeals of Tegaopinion in Bell v. Showa Denko

K.K., 899 S.W.2d 749 (Tex. Ct. App. 1995), which oleerthat the discovery rule’s reasonable

diligence requirement “is so becaube knowledge of such matters is, in the law, equivalent to

knowledge of the cause of actieelf for limitation purposes.’Martinez v. Showa Denko, K.K.,

1998-NMCA-111, 1 24, 964 P.2d at 182 (quotindl BeShowa Denko K.K., 899 S.W.2d at 754).

Nowell's Amended Complaint is devoid of allegations that, had Nowell “diligentlgstigated

the problem[,] she would have baamable to discover the causehef injury.” Martinez v. Showa

Denko, K.K., 1998-NMCA-111Y 22, 964 P.2d at 180nstead, Nowell asserts that the discovery

rule permitted her to wait until Dr. Pollard infoewch her that “there waes problem with the mesh
and that it had to be removed.” Amendédmplaint § 38, at 8. Nowell’'s reliance on her
physician’s conclusion cannot support a reasondbigence finding, partiglarly in light of
Nowell’s factual assertions regand her April, 2011, surgery and s@oggsient “pain in the area of
the mesh.” Amended Complaint 38, at 8. The Court therefore concluddmirt’s failure

to allege “reasonable diligence” precludes the discondeys application. Without the benefit of
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tolling, Nowell's negligence and strict liabiligtaims are untimely and warrant dismissal pursuant
to rule 12(b)(6).
Il. NOWELL'S AMENDED COMPLAINT DOES NOT STATE PLAUSIBLE

NEGLIGENCE, STRICT-LIABILITY, AND WARRANTY CLAIMS AGAINST
DEFENDENTS.

Nowell's negligence, strict liability, andvarranty claims assert only generalized
allegations and not facts sufficient to survive gsial pursuant to rule 12)(6). When reviewing
a motion to dismiss, the Court “must accept as atlief the factual allegations contained in the

complaint.” Bell Atl. Corp. v. Twombly, 550 U.&t 572. The Court will not dismiss any claims

pursuant to rule 12(b)(6) unless Nowell has failed to plead facts sufficient to state a facially

plausible claim to relief._See Bell Atl. Conp. Twombly, 550 U.S. at 570. To state a plausible

claim, Nowell must provide “factual content thHows the court to draw the reasonable inference
that the defendant is liablerfthe misconduct alleged,” which @sstandard that requires “more

than a sheer possibility that afeledant has acted unlawfully.” Astodt v. Igbal, 556 U.S. at 678.

A complaint that offers only “labels and conclusions” or “a fornwtacitation of the elements of

a cause of action will not do.”_Bell Atl. @@ v. Twombly, 550 U.S. at 555. Applying those

standards here, Nowell’s claims fail as a mattelaw: (i) Nowell's negligence claim does not
plead facts which suggest that Defendants’ nezglsed her injury; (i) Nwell’s strict liability

claims do not allege any specificféet -- in either design, maradture, or warning -- that made
Defendants’ product unreasonably dangerous, and caused her injury; moreover, Nowell has not
alleged that a feasible alternative design existeith lacked the allegedesign defect and that
therefore would have prevented lguries; (iii) Nowell does notleege with specificity a defect

that rendered Defendants’ productfgiently unmerchantable taupport her claim for breach of
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implied warranty; and (iv) Nowell has not ajkd facts sufficient to support a finding that
Defendants’ conduct maliciously, intentionallyaddulently, oppressivelyecklessly or wantonly
offended Nowell’s rights such that Nowell is emtitlto punitive damages. Accordingly, the Court
grants the MTD pursuant to rule 12(b)(6).
A. NOWELL'S NEGLIGENCE CLAIM DOES NOT STATE A CAUSAL
CONNECTION BETWEEN HER INJU RIES AND THE DEFENDANTS’
MESH.

The Defendants contend that, assuming they owed Nowell a duty, the Amended Complaint
does not plead facts that allege a breach ofdhit or proximate causation, as New Mexico law
requires to support a negligence claim.  $€ED at 10. Nowell insists that the Amended
Complaint asserts each of tllements of a “claim[] sounding tommon law negligence.” MTD
Response at 5. The Defendants maintain tieaAthended Complaint does not identify any well-
pled facts which suggest thaetbefendants breached a duty tbatised Nowell’s injuries. See
MTD Reply at 6.

The Court agrees that Nowell has not plact$ sufficient to support a negligence claim.
“Generally, a negligence claim requires the existeaf a duty from a defendant to a plaintiff,

breach of that duty, which is typically basednom standard of reasonable care, and the breach

being a proximate cause and cause in fact opldnatiff's damages.” Herrera v. Quality Pontiac,

2003-NMSC-018, 16, 73 P.3d at 185-86. “A proximate cause of an injury is that which in a natural
and continuous sequence [unbroken by an indepetervening cause] produces the injury, and

without which the injury would not have occurredierrera v. Quality Pontiac, 2003-NMSC-018,

1 34, 73 P.3d at 195. “It need i@ the only cause, nor the |lastr nearest cause.” Herrera v.

Quality Pontiac, 2003-NMSC-018, 1 34, 73 P.3d at 196is sufficient if it occurs with some
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other cause acting at the same time, which in @oation with it, causes the injury.” Herrera v.

Quality Pontiac, 2003-NMSC-018, 1 34, 73 P.3d%%. Nowell’s negligence claim requires her

to prove that the Defendants’ mesh caused ihgries. Nowell asserts that the Amended
Complaint establishes “a causal connection between the Defendants’ conduct and her injuries” in
paragraphs 22, 23, 36, 38 through 40, 46, and 49 through 51. MTD Response at 5-6. The Court
does not agree with Nowell. Ignogironclusory assertions anditations of legal standards, the
Amended Complaint does not allege any facts that plausibly ebtablnnection between
Nowell's injuries and the Defendants’ mesRaragraphs 22 and 23 deke “common injuries
caused by hernia surgeries,idado not reference either Nowell or the Defendants’ mesh.
Amended Complaint {1 22-23, at 5. Paragraph 36 asserts that MAW&IBrts document
“serious malfunctions” with the Defendants’ she but neither describes the malfunctions nor
connects the malfunctions to Nowell. Amendeamplaint § 36, at 5. Pagraph 38 describes
Nowell's hernia repair surgeries and supsent remedial prockires, and asserts:

On October 8, 2014, in clinic Dr. Poweltlvised Ms. Nowell that there was no

choice but to remove the Parietex gheand replace it with a biological

mesh. ... It at was at this discussion that Ms. Nowell was told by the doctor that
there was a problem with the mesh itself.

Amended Complaint 138, at 8This paragraph does not includgcts which infer that the
Defendants’ mesh caused Noweitigection. Presumably, Dr. Poilt#is purported “problem” was

that the mesh was “infected and disintegratedincorporated)”; howesr, nowhere in this

2“MAUDE” refers to the “Manufacturer and \@s Facility Device Experience,” which is
a database that, according to the FDA, “houmsedical device reports submitted to the FDA by
mandatory reporters (manufacturers, importedsdavice user facilities) and voluntary reporters
such as health care professionalspatients and consumers.” MAUDE, FDA,
https://www.accessdata.fda.gov/scripts/cdrh/cédcfmaude/search.cfm#fnl (last visited March
1, 2018).
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paragraph does Nowell allege facts to suggest tthe opposite conclusion, i.e., that infection
caused the mesh to disintatg, is any less likely than her tlhgo Amended Complaint § 38, at 8.
Paragraph 39 describes Noweliinjuries but does not suggestmeans through which they
occurred. _See Amended Complaint § 39, atParagraph 39 also discusses Nowell's three
scientific articles, nonef which, the Court concludes, suppblowell’s assertin “that the type

of material that was used in Parietex mestsedunfection and disintegration which resulted in
pain, exhaustion, and other injurie®” “that the type of surgical rek as Parietex causes similar
injuries as those sustained by Ms. Nowell.” Arded Complaint { 39, at 9-1(hstead, the articles
merely highlight underlying risks common to &krnia repair surgege See supra n.1. For
example, the first article, “Central FailuresLaghtweight Monofilament Polyester Mesh Causing
Hernia Recurrence: A Cautionary Note,” examitieéarietex TCM,” and its potential for tearing
in thirty-six patiens but asserts no causannection to Nowell’'s main injury, that is, infection.
See Petro et al., supra, at 158oreover, although #h authors conclude that Parietex TCM
“appears to have a high incidence of mechariahlre in the context of open incisional hernia
repair,” they add that “this limitation may ultinedy be revealed as a weakness of all lightweight
mesh.” _See Petro et al., supra, at 155. i#auhlly, although the secoralticle, “Postoperative
Mesh Infection -- Still a 6ncern in Laparoscopic Era,” states that “the use of synthetic mesh can
be complicated by infection,” it lists a numbarfactors influencing m&h infection, including
smoking, prior infection at the surgical site, and failure to maintain the surgical site’s sterility.
Narkhede et. al., supra, at 328. The third article, “Novel in Vitro Model for Assessing
Susceptibility of Synthetic Hernlepair Meshes to Staphylocosaureus Infection Using Green

Fluorescent Protein-lake®l Bacteria and Modern Imagingechniques,” studies “Parietex
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Composite” and concludes that “[a] multiflamembven mesh (PE) had the highest degree of
biofilm formation”; it does not suggest a causal ln&kween a potential defect in the Defendants’
mesh and Nowell's injuries. Ihab F. Halaweish al., _supra, at 449 None of the articles
demonstrate or even suggest that the Defestidarietex Composite Mesh caused Nowell’s
injury, or provide any factual support for Nolie assertion that these articles prove that
defendants’ mesh “causes harmful bacteriadtibns.” Amended Complaint T 39, at 10.
Paragraph 40 includes two unsupported conclusitias the mesh’sphysical structure”
“caused trauma to Plaintiff’'s abdomen as it repeatedly came in contact with it,” and that “the
composition of the mesh itself caused and exmted infection since the materials used to
construct the mesh were not chemically catiipe to the Defendant’s tissue.” Amended
Complaint § 40, at 11. Notably, Nowell describeshree the chemical composition that led to the
incompatibility nor the mechanism through whick thesh’s “physical structure” caused trauma.
Amended Complaint § 40, at 11. Paragraphcdéécludes that the Defendants’ mesh is
“biologically incompatible with human tissue” whiskems to suggest that all patients thus treated
necessarily suffer infection, “including the plafhti Amended Complaint § 46, at 12. Paragraph
47 first defines the words “degradation” and &m@entation,” and then concludes that “[t]he
Product was unreasonably susceptible to degi@d and fragmentatn inside the body.”
Amended Complaint 47, at 12. rR®graph 49 concludes that “tReoduct . . . did cause, serious
medical problems, and in . . . the Plaintiff catastrophic injuries.” Amended Complaint { 49, at
12. Paragraph 50 merely asserts that “the Productcaused severe and irreversible injuries,
conditions, and damage to . . . the female Bfamamed in the Complaint.” Amended Complaint

1 50, at 12-13. Paragraph 51 stat“Such defects caused thaiRliff to undergo additional

- 127 -



surgeries which otherwise would rtave been necessary.” Anted Complaint 51, at 13. The
Court notes that the word “cause,” when inclutean allegation, does not provide per se a means
of connecting conduct with @sulting effect, such an injury. It is aconclusion rather than a
factual allegation. Hence, theparagraphs do not suggest ttia¢ Defendants’ mesh caused
Nowell’'s injuries.

The Court construes only three allegationth@émAmended Complaint as representing facts
germane to Nowell's negligence claim: (i) tHdbwell had a hernia pair surgery using the
Defendants’ mesh on October 27, 20(i);that six months later, in April, 2011, she had a second
surgery to reinforce the mesh; (iii) that, onetal, 2014, she underwent a CT scan that revealed
“cysts in the area associated witle mesh”; and (iv) that, o@ctober 20, 2014, she had a third
surgery because of an abdominal wall infegtiduring which her physician removed the mesh
from her first surgery._ See Amended Complai@8f at 8. Taken together, these facts -- even
read liberally -- fall short of adequately allegithat the Defendant’s rsle was a proximate cause

of Nowell’s later injuries._See Herrera v. ity Pontiac, 2003-NMSC-018, 1 6, 73 P.3d at 186.

Indeed, the Defendants observeadtiernate, equally plausible explanation for Nowell's medical
problems in 2014: Nowell developedstaph infection “which begaat the skin, at the drainage
site, [and] migrated down to her body][,] to inclutie mesh.” Tr. at 35:14-36:1 (Reyes). This
theory is as consistent with the Amended Compkfactual allegations as Nowell’s theory, and
nothing in the Amended Complaint endeavorsqaan why the Defendants’ mesh is a likely, let
alone proximate, cause of Nowell's injury. Ndlafers only the “[t]hredbare recital[] of the
elements of a cause of actionpported by mere condary statements,” #t the Supreme Court

said is insufficient to survive a motion dismiss. Ashcroft v. Igbal, 556 U.S. at 678.
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B. NOWELL’'S STRICT-LIABILITY CLAI MS DO NOT PLEAD A DEFECT
WHICH SUGGESTS THAT THE DEFENDANTS’ MESH CAUSED HER
INJURY.

In addition to arguments about deficient sation, the Defendantssert that Nowell has
not alleged a specific defect sufficient to supdoer strict liability claims for design defect,
manufacturing defect, and wangidefect._ See MTD at 12. Mareer, the Defendants add, Nowell
has not alleged that &dsible design existed which lackdw design defect and would have
prevented Nowell’'s injuries.__See MTD at 12Nowell insists that the Amended Complaint
describes defects that created temeasonable risk of injury” amdsulted in actual injury. MTD

Response at 6 (quoting Smith ex rel. Smith v. Bryco Arms, 2001-NMCA-090, { 13, 33 P.3d at

644). The Defendants maintain that Nowell has eeigiled a specific defect in the Defendants’
mesh design nor a feasible desifaraative that lackethe defect, and thatould have prevented
her injuries._See MTD Reply at 8.

The Court agrees that NowellSrict-liability claims do notidentify a defect in the
Defendants’ mesh. To survive a motion tendiss on a cause of action brought under a strict-
products-liability theoy, Nowell must allege facts that couddtisfy five elements: (i) the product
was defective; (ii) the product was defectiwden it left the Defendants’ hands and was
substantially unchanged when ritgached her; (iii) the produchecause of the defect, was
unreasonably dangerous to her; @he suffered injury; and (v) the product’s defective condition

was her injuries proximate cause. 3emeanu V. Bridgestone/Fireste North Am. Tires, L.L.C.,

2006 WL 4060666, at *3. Proximate caisa required element in a striiebility cause of action.

See Armeanu V. Bridgestone/FirestonertNoAm. Tires, L.L.C., 2006 WL 406066&t *7.

Nowell’s strict-liability claims fail for the sameeason that her negligence claims fails, namely,

because the Amended Complaint does not sudaetstthat could prove causation. See supra at
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119-24. The Court further concludes that Nowelks not alleged a plausible defect in the
Defendants’ mesh.

Nowell asserts that she “placed the Defenslamt notice of her gera strict liability
claims,” because her Amended Complaint alleges:

(1) the product was defectivBde Amended Complaint 1138, 41, 42, 47, 50, 52),

(2) the product was defective whigreft Defendants’ handsSge 160), and it was

substantially unchanged whémeached the consume3de §60); (3) that because

of the defect the product was unreasay dangerous to the consumg8e¢ 186);

(4) that the consumer was injured or dama&@ (138, 40); and (5) the defective

product was the proximate cause of the injury or danage {122, 23, 39, 47, 49,

50, 51).
MTD Response at 7. These averments are unpgavsuaParagraph 38, which the Court analyzed
above, states only that Dr. Pollard “removed iafected and disintegted (unincorporated)
Parietex mesh from Ms. Nowell’'s abdomen.” Amended Complaint 38, at 8. Nowell provides
no further description of the Defendants’ mesh, and the mesh’s ultimate state of disintegration says
nothing about potential defects that existedhat time of Nowell's October, 2010, surgery.
Paragraphs 41 and 42 conclude tifiihe disintegration and missipening [sic] and infection of
the Parietex Mesh™ occurred because the produstmsafe and defective,” and that the mesh’s
materials “were not strong and resilient enough to prevent this disintegration and misshapening
[sic],” but, again, neither paragraph suggestslefect that could have caused the mesh’s
disintegration. Amended Complaint Y 41-421at Paragraph 47, wiiaghe Court analyzed
above, concludes that Nowell suffered inggribecause “[tlhe Product was unreasonably
susceptible to degradation and fragmentatimide the body” based solely on how the FDA
defines these terms; it does not describe a défattcould lead to unforeseen degradation and

fragmentation. Amended Complaint 47, at Paragraph 50 includes a litany of conclusory

allegations regarding the mesh’s failure raded tendency to causgury, but, again, does not
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present a defect that could lead to the meshHigéand resultant injury. See Amended Complaint
150, at 12-13. Paragraph 52 purports to detalié[fpecific nature of the product’s defects,” but
then vaguely asserts only that the mesh’s design facilitates bacteria growth on the mesh itself,
thereby causing “immune reactions and subsedissute breakdown”; it deenot describe design
aspects that could encouragecterial growth. Amended Compia § 52, at 13. Paragraph 52
asserts also that “[b]iomechaaldssues . . . including, but niimited to, the propensity of the
product to disintegrate inside the body,” ancénse inflammation, pain, and injury “when the
mesh is implaning [sic] according to the mantidiaer’'s instructions,” but provides no further
insight into these alleged issueBmended Complaint § 52, at 18inally, Nowell’s conclusory
allegation that the Defendants’ mesh “dewateaterially from theDefendants’ design and
manufacturing specifications,” Amdad Complaint I 125, at 29, is merely a “formulaic recitation
of the elements of [the] cause of actiomiddacks the correspondingdtual support to suggest

how the mesh departed from its intended design, Ashcroft v. Igbal, 556 U.S. at 678.

Moreover, Nowell has not alleged that, whehre underwent her surgery, an alternative
mesh existed which lacked the design defecttardefore would have prevented her injuries.
Although the Amended Complaint statimat “[s]afer and more edttive alternatigs to hernia
mesh exist,” it merely alleges surgical techniques alternative to the use of hernia mesh altogether,
specifically the “Shouldice Repair, McVay Repair, Bassini Repait, Desarda Repair,” but not
alternative designs to the Defendants’ mesh.eAaded Complaint | 26, & The Court agrees
with the Second Circuit’'s condion that “[a] design-defect aim will not stand if the only

alternative is an outright ban.S.F. v. Archer Daniels Midiad Co., 594 F. App’x at 12. The

plaintiff in S.F. v. Archer DanislMidland Co. allegedmstt liability and negligence claims against
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a manufacturer stemming from its sale, andplantiff's consumption of, high fructose corn
syrup, but the plaintiff di not allege a safer atteative design for thairoduct, instead suggesting
that “[it] should not be used at all,” which coelled the Second Circuit taffirm the district

court’s dismissal of the plaintiff’claims pursuant to rule 12(b)(6). S.F. v. Archer Daniels Midland

Co., 594 F. App'x at 12. Like éhplaintiff's insufficient allegations in S.F. v. Archer Daniels

Midland Co., Nowell’s failure to allege a feasible design alternative is a further basis on which the
Court will dismiss her strict liability claims.

Nowell’'s failure-to-warn clainmequires her to prove thatetefendants provided her with
a defective warning, or no warnirag all, and that this warningy lack of warning, caused her

injury. See Richards v. Upjohn Co., 1980-8K-062, 10, 625 P.2d 1192, 1195. First, the

Amended Complaint does not allege facts thatruié, demonstrate that the Defendants did not
adequately warn of the mesh’s dangers. An adequarning must disclogbe nature and extent
of the danger, yet for the Court to evaluate a warning’s sufficiency, Nowell must direct the Court
to specific statements. Instead vl alleges, for example, that the

Defendants did not provide sufficient oregglate warnings regarding . . . [t]he

Product’s propensities to dmegrate . . . degrad[efragment[], . . . and/or

creep . .. the Product’'s ineles#y . . . the rate and mannef mesh erosion . . . the

risk of chronic inflammation . . . chroniafections . . . scarring . . . recurrent,

intractable pain . . . [tlhe need for coitiee or revision surggr. . . [tlhe hazards
associated with the Product [and] [the Products defects described herein.

Amended Complaint § 129, at 30-31. These concammto0 generalized w@ssist the Court in
evaluating the sufficiency of the Defendants’rmiags, nor do they plaibly assert that the
Defendants were aware of the Sfieaefect and thus could hawearned Nowell in such a way
that could have prevented her injuries. kalemany of the risks that Nowell mentions are

precisely the risks that the FDArsiders attendant to all hernigpa@rs surgeries. See supra n.l.
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Moreover, Nowell does not allege that anytleé above warnings wadilhave prevented Dr.
Pollard from using the Defendants’ mesh to nepawell’s hernia. Although Nowell asserts that
the “Defendants did not adequigtevarn the Plaintiff,” Amended Complaint § 129, at 30, and that
her injuries “would not have ocmed if adequate warning amastruction had been provided,”
Amended Complaint § 138, at 33, the Amendedhflaint does not allegihat Dr. Pollard was

not aware of the risk associated with the Deferslar@sh -- risks seemingly attendant to all hernia
repair series -- or that Dr. Pollard would hana# used the Defendants’ mesh had the Defendants
provided him with Nowell's proposed warnings Furthermore, pursuant to the learned-
intermediary doctrine, the Defendants’ duty to warn extended only to Nowell's treating

physicians® See Wright v. Abbott Labs., Inc., 2%93d at 1233 (“The learned intermediary

25The Court’s conclusion is not inconsistenthaits opinion in Rimbert v. Eli Lilly & Co.,
wherein the Court declined tpply the learned-intermediary doctrine to a failure-to-warn claim
involving prescription medication. See RimbertEli Lilly & Co., 577 F. Supp. 2d at 1226.
Although the Court remains unconvinced that tapr&me Court of New Mexico would adopt the
doctrine whole cloth, the Courteaficts that the Supreme CooftNew Mexicowould adopt the
doctrine as applied to surgically implanted meddmlices. To begin, when the Court issued its
decision in Rimbert v. Eli Lilly & Co., the Court éfppeals of New Mexico had not examined the
status of the learned-intermediary doctrine sitgepinion in_Serna v. Roche Laboratories. See
Serna v. Roche Labs., 1984-NMCA-078, 1 9, 684Rt 1188. Thus, in Rimbert v. Eli Lilly &
Co., the defendant’s assertion that the learnednr@eiary doctrine is an affirmative defense to
Rimbert’'s claim compelled the Court to examia New Mexico state law issue that no New
Mexico court had addressed imalst twenty-five years. Sdé@mbert v. Eli Lilly & Co., 577 F.
Supp. 2d at 1175. The Court concluded that Eriedaa Co. v. Tompkins required it to ascertain
and apply New Mexico law:

[T]he court must follow the most recent deorsiof the state’s highest court. . . .
Where no controlling state decision existg, filaderal court must attempt to predict
what the state’s highest court would do phéronted with the is=]. . . . In doing
so, [the court] may seek guidance froecisions rendered by lower courts in the
relevant state, . . . appellate decisionstimer states, . . . and the general weight
and trend of authority in theelevant area of law. .. Ultimately, however,
the Court’s task is to predicthat the state supreme court would do
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Rimbert v. Eli Lilly & Co., 577 F. Supp. 2d at 1188-@9nphasis in original)(citations omitted in
original)(citing Erie R.R. Co. vTlompkins, 304 U.S. 64, 78 (1938); S¢orv. N. Y. Life Ins. Co.,
311 U.S. 464, 467 (1940)). The Court, therefore,rdeted that its primary task was to “predict
what the state supreme court wabdlo” if presented with the issun 2008._Rimbert v. Eli Lilly

& Co., 577 F. Supp. 2d at 1190 (citing Wade v.dasto Ins. Co., 483 F.3d 657, 665-66 (10th Cir.
2007)). In an effort to predict what the Supee@ourt of New Mexicavould do if confronted
with the question whether New Mieo would adopt the learnedt@rmediary doctrine, the Court
examined the doctrine’s histowithin the state._ Rimbert v. Eli Lilly & Co., 577 F. Supp. 2d at
1214. The Court recognized that the CourtAppeals of New Mexico evoked the learned-
intermediary doctrine in the 1970s and 1980s¢batluded “convincing evidence” suggested that
if presented with théssue in 2008, the Supreme Court ofiNiglexico would decline to follow
the New Mexico Court of Appeals’ older preestl Rimbert v. Eli Uly & Co., 577 F. Supp. 2d
at 1214.

The Court based its prediction, in part, onaclusion that théearned-intermediary
doctrine was “fundamentally inconsistent with [teeict-liability jurisprudence” that the Supreme
Court of New Mexico more recently expredse Brooks v. Beech Aircraft Corp., 1995-NMSC-
043, 902 P.2d 54. Rimbert v. Eli Lilly & Co., 5FZ Supp. 2d at 1215 (citing Brooks v. Beech
Aircraft Corp., 1995-NMSC-043, § 18, 902 P.2d at. 58) Brooks v. Beech Aircraft Corp., the
Supreme Court of New Mexico exgihs the rationale behind its deioin to adopt a strict-products-
liability approach:

“[A]lthough [a] manufacturethas provided a valuable service by supplying the
public with a product that it wants or needsis more fair tlat the cost of an
unreasonable risk of harm lie with the produc. manufacturer than it is to visit

the entire loss upon the often unsuspecting consumer who has relied upon the
expertise of the manufacturer wheteséing the injuryproducing product.”

Rimbert v. Eli Lilly & Co., 577 F. Supp. 2d 4216 (quoting Brooks v. Beech Aircraft Corp.,
1995-NMSC-043, 1 18, 902 P.2d at 58). The Courtpnéted Brooks v. Beech Aircraft Corp. as
indicating the Supreme Court of Néwexico’s desire to ensure theuppliers bear the risk of loss

for injuries that result from dettive products, as well as a desirensure that “plaintiffs injured

by . . . unreasonably dangerous product[s] are compensated for their injuries.” Rimbert v. Eli Lilly
& Co.,577 F. Supp. 2d at 1215. Hence, the Courigiestithat the Suprentourt of New Mexico

would likely apply the_Brooks v. Beech Aircrafforp.-products-liability rationale to the
prescription drug context, because allowingutyl manufacturers to shift the burden of [a]
defective product to physiciamsuld undermine the Supreme Coof New Mexico’s conclusion

that the burden should be on the manufactutgrgh whose expertise the consumer and physician
rely. Rimbert v. Eli Lilly & Co., 577 F. Supj2d at 1215. As the Dafdants note, however, the
Court of Appeals of New Mexico has since applike learned-intermediary doctrine to a failure-
to-warn claim involving prescription drugs,es&ilva v. Smithkline Beecham Corp., 2013 WL
4516160, at *3-4, and, because the Supreme Court of New Mexico has not decided the issue, the
Court concludes that this intermediate coutegision is helpful in predicting how the Supreme
Court of New Mexico would ruleegarding New Mexico’s strict-pducts-liabilityjurisprudence,

see Am. Fire & Cas. Co. v. BCORP Canteybair Riverwalk, LLC, 282 F. App’x at 648.
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In Rimbert v. Eli Lilly & Co.,the Court drew further supgdior its prediction from the
Supreme Court of Appeals of West Virginia’scton in_State ex relohnson & Johnson Corp.

v. Karl, 647 S.E.2d 899 (W. Va. 2007), superseaiedtatute, W. Va. Gie. §55-7-30 (2016), in
which the Supreme Court of Appeals of West Virgidetermined that concerns about effectively
warning end-users, about irfierence with the physician-patit relationship, and about a
physician’s professional judgmenedtlargely outdated and unpersire.” Rimbert v. Eli Lilly

& Co., 577 F. Supp. 2d at 1217 (quagiState ex rel. Johnson &hkihson Corp. v. Karl, 647 S.E.2d
at 906). The Court first concludétht the potential difficulty in mviding warnings to the ultimate
consumer was not a concern sufficient to conipelSupreme Court of New Mexico to adopt the
learned-intermediary doctrine. See RimberEli Lilly & Co., 577 F. Supp. 2d at 1218-19. As
the basis for this rejection, ti@ourt pointed to direct-to-conswmadvertising, which allows the
manufacturer to communicate with the ultimaser. _See 577 F. Supp. 2d at 1215-18. The Court
concluded that direct-to-consemadvertising allows for maragturers to communicate with
consumers for the purpose of increasing “tineairket share by making their product well known
to both patients and physicians,” and that stmimmunication “generatescorresponding duty”
that requires manufacturers to directly ware thlitimate users of potential defects or dangers
associated with their products. 5#.7Supp. 2d at 1219 (citations omitted).

Moreover, the Court found that a patient’sarece on a physician’s judgment in selecting
an appropriate presctipn medication had no bearing on whettiee manufacturer should provide
the patient with an adequate meng from the drug manufactureGee 577 F. Supp. 2d at 1219.
The Court reasoned that, because a drug does not react exactly the same way in all individuals,
physicians must rely on their patients to inforrarthas to how they are reacting to the prescribed
medication._See 577 F. Supp. 2d at 1219. Henee dlurt concluded th&taving manufacturers
provide warnings directly to the consumer woulslutein an “informed consumer . . . likely to ask
the physician more questions, and informed resggopwhich] may increaseliance rather than
decrease reliance” on physicians. 577 F. Supp. 2d at 1219.

The Court then addressed the assumptioat, because physicia exercise their
professional judgment in the selection of the paiemedications, they automatically assume the
role of a “learned intermediaf’ thus meriting the doctrine’palication. 577 F. Supp. 2d at 1219.
The Court concluded that a “better informed [patweotld] likely . . . help, not hinder, the doctors’
exercise of their professional judgment,” becaubetter-informed patient would force a physician
to better articulate and justitigeir prescribing choices. 577%upp. 2d at 1219. The Court further
noted that, because managed care has reduced the amount of time that physicians are able to spend
with each patient, physicians have less time fiarim patients of a given prescription drug’s risks
and benefits._See 577 F. Supp. 2d at 1220.

These justifications for rejecting the learneteimediary doctrine are not as persuasive in
the medical device context. ThefBredants in this casedinot advertise their lneia mesh directly
to consumers. Without direct-to-consumeltvertising, the learned4@rmediary doctrine’s
premises rematerialize. For example, lackangadvertising forum, the Defendants here, unlike
the defendants in Rimbert v.iElilly & Co. and State ex relJohnson & Johnson Corp. v. Karl,
cannot easily communicate with end-consumeése_State ex rel. Johnson & Johnson Corp. V.
Karl, 647 S.E.2d at 910 (explaining that drug manufacturers’ advertising campaigns provide
“effective means to communicataeltly with patients”). Adiionally, if patients can no longer
rely on advertisements to make medical siecis, they must agaidepend on their treating
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physicians as a “learned intermediary” to helpnthdetermine the appropriate treatment. Such
patients cannot, as might be the case for advenisadlicts, “demand a particular [device] that

they saw on television or in a magazine.”at8tex rel. Johnson & Johnson Corp. v. Karl, 647
S.E.2d at 910. Finally, while direct-to-consunaeivertising might put the onus on patients to
select a treatment product, physicians necessarily become involved in this decision when they
alone have access tovadtising materials.

Because, therefore, Rimbert v. Eli Lilly &Cimplicates only drug manufacturers, medical
device manufacturers may use the learned-irediany doctrine in failure-to-warn cases.
Numerous courts have allowededical device manufacturers use the learned-intermediary
doctrine to defend against failure-tvarn claims._See, e.g., Hurley v. Heart Physicians, P.C., 898
A.2d 777, 784 n.10 (Conn. 2006)(listing gatictions that apply the&rned-intermediary doctrine
to prescription medical devices); James B&ck, Anthony Vale, Drug and Medical Device
Product Liability Deskbook 8§ 2.03 n.51 (noting thatids within every federal circuit apply the
learned-intermediary rule to medical devices)ekd, one federal court has stated that “it makes
even more sense to apply the doctrine in theectortf medical devices.” Beale v. Biomet, Inc.,
492 F. Supp. 2d 1360, 1368 (S.D. Fla. 2007)(Gold, J.). In Beale v. Biomet, Inc., the Honorable
Alan Gold, United States Birict Judge for the Southern DistraftFlorida, reasons that a patient
cannot access a medical device without the assistance of adleaterenediary: “While some
individuals could conceivably gasccess to prescription drugg&hwout their doctor’s assistance,
it is not reasonably conaaible that an individual could obtaamd implant a device that requires
a trained surgeon without thaenvention of a physician.”_Beal. Biomet, Inc., 492 F. Supp. 2d
at 1368. Furthermore, Judge Gold opines thafpthysician plays a larger role in discussing the
risks and benefits of implant surgery than he ermaight have in discussing a routinely prescribed
drug. See Beale v. Biomet, Inc., 492 F. Suppati368. Thus, the physician’s opportunity to
warn the patient is much greater than thathefdevice manufacturerThe Court has not found
any case that does not apply tharned-intermediary doctrine toedical devices, and the Court
does not think that the Supreme Court of New Mexvoalld be the sole entity to refuse to apply
the learned-intermediary doctrine to such products.

The Defendants’ mesh is analogous to the o&dievice that Judg@old considered in
Beale v. Biomet, Inc., see 492 F. Supp. 24368, because patients cannot obtain Defendants’
mesh except through an invasivedical procedure that surgeon performsge MTD at 16-17.
Additionally, because the patientuader anesthesia during herrepair surgery, the patient and
her physician must thoroughly dissuthe potential risks and beitefbefore the implantation.
These factors are not present wlaephysician prescribes a rowidrug. Hence, not only is the
rationale for adopting the learned-intermedidoctrine more persuasive absent end-consumer
advertising, but it becomes compelling when thadpct is a medical deviaather than a drug.
This case lies at the intersection of that reagpn The Defendants magktheir medical device
directly to physicians rather than to patientd are therefore not subjetct the Court’s analysis
in Rimbert v. Eli Lilly & Co. As a result, theearned-intermediary doctrine applies to Nowell’s
failure-to-warn claims. Accordingly, the Def@ants had a duty to warn only Nowell’s treating
physicians of the hernia mesh’s risks. Argument that the Defendants owed or breached a duty to
warn Nowell directly is therefore irrelevant.

In reaching its conclusion that the learned-intermediary doctrine would apply to surgically-
implanted medical devices in New Mexico, wisleread national recogion of the doctrine’s
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value encourages the Court. See Headcouhb'$VAdopted the Learnelditermediary Rule?,
Drug and Device Law, https://www.drugangda=lawblog.com/2007/07/headcount-whos-
adopted-learned.html (last visited March 17, 20X8)cting cases and staés, and noting that
“all 50 states and two other jurisdictions . . véa@recedent supportive of the learned intermediary
rule”). Notably, the West Virginia Legislatureavuled_State ex rel. Johnson & Johnson Corp. v.
Karl in 2016. _See W. Va. Codg55-7-30 (2016). Even befotke West Virginia Legislature
acted, however, federal courts in West Virgilmaited State ex rel. Johnson & Johnson Corp. v.
Karl to prescription drugs subjectdirect-to-consumer advertigj, with the learned-intermediary
rule still applying in medical device cases wheoesuch advertising took place. See O’Bryan v.
Synthes, Inc., 2015 WL 1220973,*6t7 (S.D.W. Va. March 17, 2015)éqger, J.); Wise v. C.R.
Bard, Inc., 2015 WL 502010, at *4 (S.D.W. Meeb. 5, 2015)(Goodwin, J.); Tyree v. Boston
Scientific Corp., 56 F. Supp. 3d 826, 832-33 (8/DVa. 2014)(Goodwin, J.). Moreover, the
Court acknowledges that Rimbert v. Eli Lilly &0.’s tepid reception among scholars and jurists
is further cause to consider whether the ledvinéermediary doctrine should apply to implanted
medical devices. See SchilfEli Lilly & Co., No. CIV 07-4015, 2010 WL 4024922, at *2 (D.S.D.
Oct. 13, 2010)(Piersol, J.), rev'd and remdad on other grounds, 687 F.3d 947 (8th Cir.
2012)(declining to follow Rimbert \Eli Lilly & Co. and concludinghat the learned-intermediary
doctrine is not “fundamentally inconsistent” with strict liability jurisprudence); Loren Foy, The
Learned Intermediary Doctrine in New Mexigdn Uncertain Future, 40 N.M. L. Rev. 299, 301
(2010)(analyzing Rimbert v. Eli Lilly & Co. anddvocating for a case-by-case approach in
determining whether a manufacturer should Berieom the learned-intermediary doctrine);
Timothy S. Hall, Reqgulating Dire¢b-Consumer Advertising with Tort Law: Is the Law Finally
Catching Up with the Market?, 31 W. New EhgRev. 333, 352 (2009)(“It is a weakness of the
district court’s reasoning thabne of the cases on whidt relies for its vew of New Mexico’s
strict liability jurisprudence are pharmaceutical iligyp cases.”). In recat multidistrict litigation
involving Trasylol, a prescriptn drug used to control operative bleeding, for example, the
Honorable Donald Middlebrooks, Unité&tates District Judge for the Southern District of Florida,
declined to follow Rimbert v. Eli Lilly & Co. anthstead concluded thatdlCourt of Appeals of
New Mexico decisions controlled, because “Bwgpreme Court of New Mé&o has not decided
whether New Mexico law recognizé®e doctrine.”_In re Tra$ol Prod. Liab.Litig. - MDL-1928,

No. 08-MD-01928, 2011 WL 2586218, at *4 (S.D. Hane 23, 2011)(Middlebrooks, J.). Judge
Middlebrooks noted, however, thiiere was no indication thateldefendant “engaged in direct
marketing of Trasylol to patients, or that syatients would have anyvolvement in a decision
on whether a drug like Trasylol walbe used in a complex [coronaastery bypass graft] surgical
procedure,” 2011 WL 2586218, at *&nd, indeed, the Court’'s criticism of the learned-
intermediary rule’s applicability when manufaats engage in direct-tmensumer marketing is
where Rimbert v. Eli Lilly & Co. remains moselevant. Professor David Owen, Carolina
Distinguished Professor of Law at the Universifysouth Carolina, for example, cited to Rimbert
v. Eli Lilly & Co.’s direct-to-consumer-marketingnalysis as grounds tpuestion “the logic of
applying a rigid, paterneitic doctrine that deveped under very different circumstances than exist
today.” David G. Owen, Dangers in Prestidp Drugs: Filling A Private Law Gap in the
Healthcare Debate, 42 Conn. L. Rev. 733, 767 (20BR@fessor Timothy Hall, Professor of Law
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doctrine states that once a manufacturer wardsctor about a drug’s inherent dangers, it has
fulfilled its legal duty to provide a warning.”Again, Nowell has not alleged that the Defendants
sold their mesh absent any warning, and the Gailirnot presume this fact on Nowell’s behalf.
Because her allegations do not specify a plagsdadusal danger about which the Defendants did
not warn, one which would have compelled her jtigs to make a differg treatment decision,

Nowell’s failure-to-warn claim aanot survive a motion to dismiss.

and Associate Dean for Academic Affairs at theMdrsity of Louisville Louis D. Brandeis School
of Law, cited_ Rimbert v. Eli Lilly & Co. asupport for his position that state courts should

carefully consider whether ¢hextent of direct-to-consner advertising justifies
amendment, if not abrogation, of the [leatrietermediary] rule in the context of
claims in which plaintiffs claim reliance on overreaching advertisement and
overpromotion. Federal courts applying stiaw should be reticent to assume that
state courts would not takeotice of the dramaticallghanged marketplace for
information about prescription drugs aonsidering the contours of the learned
intermediary rule.

Hall, supra, at 352, See also ey C. Bullard, Put Your Mong Where Your Medicine Is?-an
Overview and Update on Manufacturers’ DutyWi@rn and Direct-to-Consumer Advertising of
Prescription Drugs, 41 Am. J. Trial Advoc. 563, §8818)(citing_Rimbert v. Eli Lilly & Co. as
support for the assertion that, “when directtmsumer advertising is within the mix, the
justifications for the [learned-intermedidrydoctrine are negated by the pharmaceutical
manufacturers’ voluntary commuaition with consumer-patientds such, a further duty should
be imposed upon manufacturers who choose tsadpy Ashley Porter, Old Habits Die Hard:
Reforming the Learned Intermediary Doctringhe Era of Direct-to-Consumer Advertising, 43
McGeorge L. Rev. 433, 436 (2012}{og Rimbert v. Eli Lilly & Co. as support for the assertion
that “the learned intermediary doctrine shlibwot apply when pharaceutical manufacturers
advertise directly to consumers”). Such cistic and commentary buttress the Court’s willingness
to accept the learned-intermediary doctrine where, as here, direct-to-consumer marketing is not
factor.

28hen the Court was in private practiesd doing plaintiff cases, it would, in more
complex cases like this one, hire an expert waresdore filing a complaint. For example, before
filing a medical malpractice case against a hospital, the Court would hire its expert medical doctor,
to help it put its complaint anzhse together. Also, even whte Court was on the defense, one
of the first things it would do when retained wasehan expert, such as an accountant, to help
testify to substance and on damages. Sometine€ourt was trying to beat the plaintiff to a
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Nowell's lean assertions do not sufficientijlege defective di#gn, manufacture, or
warning, and she does not support them withsfaafficient to “nudge[] [the] claims across the

line from conceivable to plausil’ Bell Atlantic Corp. v. Twombly, 550 U.S. at 570. Hence, the

Court may not draw a “reasonahlgference that the defendaist liable for the misconduct
alleged,” and will neither presume a defect based on the fact that Nowell suffered injury nor
conclude that every hernia mesh on the markeefsctive. Accordingly, the Court will dismiss

Nowell’s strict liability claims.

C. NOWELL’S IMPLIED-WARRANTY CL AIM DOES NOT PLEAD FACTS
TO SUGGEST THAT THE DEFENDANTS' MESH WAS EITHER UNFIT
FOR ITS PURPOSE OR FOR MARKET.

The Defendants contend that the Amended CGaimipneither alleges a claim for breach of
implied warranty of fithess for a particular rppose nor facts pertamy to each element of
Nowell’'s implied-warranty-of-merdmtability claim, which are the only claims for breaches of
implied warranties that New Mexico’s UCC petsn See MTD at 20 (thg N.M. Stat. Ann.

88§ 55-2-314 through -315). Nowelbncedes that she has notaied information regarding the
“specific warranty language,” but insists that ithi@rmation is within the Defendants’ “exclusive

control” and therefore requedte Court’'s permission to amend further the Amended Complaint

particularly good witness, pscially a local one, but it was mawéten or also to educate the Court
how to try the case.

There is nothing in the Federal Rules of CRfibcedure that requiresplaintiff, or his or
her attorney, to hire an attorney to help thainilff and court to prepare the case and draft the
complaint. A federal court also should not creajedge-made requirement that a plaintiff has to
have an expert before filing a federal case. ti@nother hand, the realits that, in a products-
liability case and in othecases, the plaintiff may have to hia@ attorney tdelp counsel to
research and allege the defect, to research degeasafe alternatives, to research and allege
causation, and to exclude otherspible causes. Ashcroft v. Idb@nd Bell Atlantic Corp. v.
Twombly are screening devices, gidintiffs’ counsel are going teave to up their game to avoid
these new hurdles to bringing federal cases.
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“once this information becomes available thgbuhe discovery process.” MTD Response at 9-
10. The Defendants insist that this statementegds that Nowell concedes her warranty claims,
and assert that Nowell cannot rely on “vaguegations and the hope that discovery eventually
will reveal some basis” to amend them lateMlTD Reply at 10-11. At the hearing, Nowell
clarified that her remaining warrantjaim is for “merchantability, ...due to the fact that . . . the
particular type of mesh that wased was causing injuries, and that an implied warranty would
extend from the discovery of thajuny.” Tr. at17:18-25 (Montclare).

The Court agrees that Nowell has not plednaplied-warranty claim for either fitness or
merchantability. Under the UCC, a seller can make two implied warranties: (i) the implied
warranty of fithness for a particular purpose; aitifie implied warranty of merchantability. The

sale of goods brings the implied-warranty psoans into operation. See Ortiz v. Gas Co., 1981-

NMCA-128, 1 13, 636 P.2d at 903. Section 55-2-106(1) defines a “sale” as “the passing of title
from the seller to the buyerrfa price.” N.M. Stat. Ann. 8 55-206(1). The Court of Appeals of
New Mexico has stated that, under the impliedramty of fithess for a particular purpose, a
plaintiff must prove: (i) that, ahe time of contracting, thels had reason to know the buyer’s
particular purpose for which the mewas being ordered; (ii) thette buyer relied on the seller’s
skill or judgment; and (iii) thathe item was not fit for that ppose. _See Lieb v. Milne, 1980-
NMCA-125, 1 11, 625 P.2d at 1237.

At the outset, although the Amended Complaint does not specify under which of New
Mexico’s two implied warranty theories Nowellhgs her claims, the Amended Complaint alleges
that the Defendants’ mesh was not “fit for the pady purposes for which” it was sold, Amended

Complaint I 152, at 35, which is arpke included in the statutodgfinition of “merchantable,”
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N.M. Stat. Ann. § 55-2-314(2)(c) (“Goods be merchantable must &tleast such as . . . are fit
for the ordinary purposes for which such goodsiaesl.”). The Court therefore analyzes Nowell’s
remaining warranty claim through the implied waryaott merchantability standard. To establish
a claim for breach of the implied warranty of merdiaility, a plaintiff must prove that the seller
sold goods or products that fail to meet the stayudefinition of “merchantale.” N.M. Stat. Ann.
§ 55-2-314; Civ. UJI 13-1430. Sectibh-2-314 defines “merchantable”

(2) Goods to be merchantable must be at least such as:

(a) pass without objection in thette under the contract description;
and

(b) in the case of fungible goodseanf fair average quality within
the description; and

(c) are fit for the ordinary purposes for which such goods are used;
and

(d) run, within the variations permitted by the agreement, of even
kind, quality and quantity within each unit and among all units
involved; and

(e) are adequately contained, pacagnd labeled as the agreement
may require; and

() conform to the promises orfamations of fact made on the
container or label if any.

N.M. Stat. Ann. 8 55-2-314. “[A$upplier breaches this warrantyhe product idefective and

is not fit for the ordinary purposes for which syoecbduct is used.” See Pac. Indem. Co. v. Therm-

O-Disc, Inc., 476 F. Supp. 2d at 1225 (“A manufacturer must use ordinary care in the designing,

making, inspecting, and packaging of the prodid¢tM.R.A. 2006, UJI 13-1410. Ordinary care
is that care which a reasably prudent supplier wadiuse in the conduct @k business.” (citing

Civ. UJI 13-1404)). A breach of the implied wanty of merchantability claim “thus requires
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proof of a defect.” _Pacific Indem Co. v. ditm-O-Disc, Inc., 476 F. Supp. 2d at 1225 (citing

Perfetti v. McGhan Med., 1983-NMCA-032, 1 44, 662dPat 654). Moreover, a breach-of-the-

implied-warranty-of-merchantability claim alsajeres proof of proximateause._See N.M. Stat.
Ann. § 55-2-314 cmt. 13. Comment 13 to § 5312 states: “In an action based on breach of
warranty, it is of coursaecessary to show not only the existe of the warranty but the fact that
the warranty was broken and that the breachefatarranty was the proximate cause of the loss
sustained.” N.M. StaAnn. § 55-2-314 cmt. 13.

The Court will dismiss Nowell's claim fobreach of the implied warranty of
merchantability for the same reasons as the tGaillrdismiss her strictiability and negligence
claims -- it does not sufficiently allege a defect that rendered the Defendants’ mesh “unreasonably

dangerous” and caused her injuries. &érf. McGhan Med., 1983-NMCA-032, 1 45, 662 P.2d

at 654 (“In this case thidentical defect is relied on for bogimoducts liability and breach of the
implied warranty of merchantability.”). The closest Nowell comes to alleging a defect to support
her implied warranty claim is in paragraph 155& Amended Complaint, wherein Nowell asserts

that Defendants’ mesh “was not suited for its intended purpose because it disintegrated and
misshappened [sic] inside the Plaintiff’'s body, siag injuries.” Amended Complaint § 155, at

36. Again, that the mesh was in a disintegrated state when Dr. Reltaosied it from Nowell’s
abdomen does not suggest that thesh was defective when Dr.llBal implanted it some four

years beforé’ Hence, these conclusoajlegations amount to “nakeassertions devoid” of the

2/In the end, the Amended Complaint does no more than say that Nowell had a mesh
implant, and, years later, had an infection. Itlear that Nowell belieas that theDefendants’
mesh caused the infection, but $ais to include enougfacts to move her lief across the line
to plausibility. There are many sources deation, so the Amended Complaint needs a more
robust allegation of the facts. Here, Nowell has moved the needle across the line. More is
required about the defect, alternatigsad causation than Nowell provides.
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“factual enhancement” necessary to bridge the lggtween possible andapisible. _Ashcroft v.

Igbal, 556 U.S. at 678 (quoting Bell Atiac Corp. v. Twombly, 550 U.S. at 55%).

Additionally, the Court will deny Nowell’'sequest to amend further the Amended
Complaint once more information “becomes ilakde through the discovery process.” MTD
Response at 10. Nowell has filed already twemdments to her original Complaint, and the
Court doubts highly whether Nowell can remedy heraiigiit factual allegations with a fourth bite

at the apple. See Frank v8M/ ., Inc., 3 F.3d at 1365 (concluditigat a court may deny leave to

amend “upon a showing of . . . failure to curéadencies by amendments previously allowed”).
Furthermore, given the Court’s mdusion that the relevant stéés of limitations bar each of
Nowell's claims, see supra at 115-123, anyhfartopportunity to amend the Amended Complaint

“would be futile,” Jefferson Cnty. Sch. Dist. v. Moody’s Investor'sySek75 F.3d 848, 859 (10th

Cir. 1999)(concluding that courtshld deny leave to amend undale 15(a) when “amendment
would be futile”).

II. THE COURT WILL DISMI_SS NOWELL'S PUNITIVE DAMAGES CLAIMS.

Punitive damages require conduct that is “malisly intentional, fraudulent, oppressive,

or committed recklessly or with a wanton dissdy to the plaintiffs’ rights.” _Loucks v.

28]t is possible that this pleading would survive under New Mexico procedural law. New
Mexico substantive law certainly controls the fedeourt’s requirement of each claim’s essential
elements. _See Pepsi-Cola Bottling Co. Wwg#€o, Inc., 431 F.3d 1241, 1255 (10th Cir. 2005).
Federal law, however, governs whether Nowell has pled those elements sufficiently. See Racher
v. Westlake Nursing Home Ltd. P’ship, 871 F13b2, 1162 (10th Cir. 2017). Thus, the Ashcroft
v. Igbal and Bell Atlantic Corp. v. Twombly stdards govern, which the State of New Mexico
has not adopted. See Graham v. Troach®. CIV 14-0745 JB/WPL2015 WL 1568433, at *26
n.11 (D.N.M. Mar. 30, 2015)(Browning, J.); Arcletd v. Taos Living Ctr., LLC, 791 F. Supp. 2d
1066, 1076 (D.N.M.2011)(Browning, J). Thus, while thpkeadings might survive a rule 12(b)(6)
motion in New Mexico state couthe pleading is nabbust enough to fit within federal pleading
law.
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Albuquergue Nat'l Bank, 1966-NMSC-176, | 48, 418 RR#l99. As with Nowell's substantive

causes of action, the Amended Cdanut merely recites the standafor punitive damages. See
Amended Complaint 102, at 22 (“Defendant@nduct as described rieen shows willful
misconduct, malice, fraud, wantonness, oppressiothatrentire want of care which raises the
presumption of conscious indifference to consequences, thereby justifying an award of punitive
damages.”). Nowell does not plead any factsttimDefendants acted with scienter; although the
Court has concluded otherwise, at most, theeealiegations only of negligence and breach of
warranties, not willful misconduct. Without corpesding factual allegatiorie support a finding

of scienter, the Court will dismiss Nowell's “unadorned, the-defendant-unlawfully-harmed-me

accusation[s],” because such accusations do notlgomiih the Bell Atlantic Corp. v. Twombly

and_Ashcroft v. Igbal pleading standamshcroft v. Igbal, 556 U.S. at 678.

IT IS ORDERED that the requests in the Defendamstion to Dismiss, filed March 23,

2018 (Doc. 27), are granted.
C) \—L J'\,OM-\
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Counsel:

Jason S. Montclare

Law Office of Jason S Montclare, Esq
Alamogordo, New Mexico

Attorney for the Plaintiff

- 144 -



Alex Cameron Walker
Modrall, Sperling, Roehl, Harris & Sisk, P.A.
Albuquerque, New Mexico

--and--

Joseph G. Petrosinelli
Ana C. Reyes

Williams & Connolly LLP
Washington, D.C.

Attorneys for the Defendants

- 145 -



