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INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

BRANDON ELLIS,
JEREMY ARTIS,
VASSHAWN ROBINSON,

Plaintiffs,
VS. @seNo. 217-cv-01011KWR/GBW
HOBBS POLICE DEPARTMENT
JASON HERRERA, CHAD WRIGHT
SHANE BLEVINS, JEREMY KIRK,
MATTHEW BURLESON, JIMMY GRIMES,
CHRISTOPHER MCCALL, J.J. MURPHY,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court upBhaintiffs’ Motion to Strike Supplemental
Expert Witnesfeport of William E. Foote, PHD, ABFP, filed dlovember 212019 (Doc. 190).
Having reviewed the parties’ pleadings and dpplicalte law, the Courfinds that Plaintiffs’
motion isnotwell-taken andtherefore is DENIED.

BACKGROUND

This case arises outf alleged racial discrimination in the Hobbs Police Department
(“HPD”) and retaliation foPlaintiffs’ opposition to racial discrimination within the Hobbs Police
Department Plaintiffs, former HPD Offices, allegethey wereretaliaed against for (1) opposing
or reportingHPD’s racial discrimination and (pposing alleged discriminatory police practices
against African AmericansDefendants include Hobbs Police Department, Chief McCall, and

several supervisors and officers.
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Plaintiffs filed this case under 42 U.S.C. § 1981 &®8B3 and the New Mexico
Whistleblower Protection Act. Plaintffcomplaint asserts the following claims:

Count I: New Mexico Whistleblower Protection Act

Count II: First Amendment Retaliationder § 1983; and

Count Ill: Racial Discrimination pursuant §1981.

Plaintiffs moves to strike a supplemental reppyrDefendants’ expert Dr. William Foote.
They assert that the supplemental report is not allowed under the Federal Ruw@sRobCrdure
and untimely. Both parties asserted that an evidentiary hearing is unnecessary and requested the
Court rule on the paper®ocs. 251, 252.

Defendantsexpert Dr. William Foote performed a psychological evaluation of Plaintiff
Vasshawn Robinson. The purpose of the psychologkaluationwas to determine whether
Plaintiff Robinson had “suffered any emotional consequeatalleged racial discrimination in
the context of his employment.. Doc. 190, Ex. 1 at 1.

Dr. Foote’soriginal report was timelydisclosedon October 11, 2019. Dr. Foote’s
deposition was scheduled for November 18, 2019. While preparing for the deposition, Dr. Foote
realized hamistakenlyfailed to disclose certain data underlying his opinions, thates;gsults of
theUConn Racial/Ethnic Stress & Trauma Survey that healdadinistered to Plaintiff Vasshawn
Robinson on September 10, 2019.

Dr. Foote produced a one-page suppleaigsporton November 12, 201@escribing the
test results.The supplemental report was transmitted to Plaintiffs on November 15, Zr19.
Foote stated that Helid take this data into account when forming [his] opinions expressed in that
[original] report.” Doc. 197-2 at 2.

DISCUSSION



Plaintiffs assert that Dr. Footespplementateportshould be stricken because itnist
allowed under the Federal Rules of Civil Procedure and is untinidyendants argue th#ie
supplemental report is timely, because it spplement unddfed. R. Civ. P. 26(e) to correct an
error orinaccuracy SeeFed. R. Civ. P. 26(€}), (2). Plaintiffs respondthat supplementation
pursuant to Fed. R. Civ. P. 26(e) is not appropriate, because the informatiosuppleEmental
report was already avable to Dr. Foote when he wrote ligginal report and was not based on
newly discovered evidence. The Court agrees with Defendants.

Fed.R. Civ. P. 26(a)(2(B)(i) requires that aexpertreportcontain “a complete statement
of all opinions the witngs will express and the basis and reasons for thenked. R. Civ. P.
26(a)(2)(D)requires parties to disclose the written reports of their experts “tirteg and in the
sequence that the court orders.”

Rule 26(e)(1) provides that a party maapplement or correct its disclosure or response
(A) “in a timely manner if the party la@s thain some material respect the disclosure or response
is incomplete or incorrecand if the additional or correctiveformation has not otherwise been
made know to the oth@atiesduring the discovery process or in writing.” Rule 26(e)(2) extends
this duty to supplemeiioth to information irareport and to information given during the expert’s
deposition. It also provides that any additions or changes must be disclosetirhg the party’s
pretrialdisclosures under Rule 26(a)(3) are due.

Rule 26(e) envisionsupplementatiomhen a party's discovery disclosures

happen to be defective in some way so that the disclosure was incorrect or

incomplete andtherefore, misleading. It does not cover failures of omission

because the expert did an inadequate or incomplete preparation. To construe

supplementatioto apply whenever a party wants to bolster or submit additional

expert opinions would [wreak] havoc in docket control and amount to unlimited
expert opinion preparation.



Oklahoma ex rel. Edmondson v. Tyson Foods, Nw. 05CV-329-GKF-SAJ, 2008 WL 4832658,
at *2 (N.D. Okla. Oct. 28, 2008).

“Supplemental disclosures are permitted, and indeed meggheed.”Miller v. Pfizer,
Inc., 356 F.3d 1326, 1332 (10th Cir. 2004), citire.R. Civ. P. 26(e). Generally, supplementation
is allowed tocorrect inaccurate or incomplete information, but is not allowed for gamesmanship,
to obtain an advantage over the opposing party, or bolster an ogodgers v. Beechcraft Corp.
No. 15CV-129-CVE-PJC, 2016 WL 7888048, at*2 (N.D. Okla. Sept. 20,016), report and
recommendation adoptetlo. 15CV-0129-CVE-PJC, 2017 WL 465474 (N.D. Okla. Feb. 3,
2017) Palmer v. Asarcp2007 WL 2254343, *3 (N.D. Okla. Aug. 3, 2007A supplemental
expertreportthat states additional opinions or rationales or séeKstrengthen” or “deepen”
opinions expressed in the origimaipertreportexceeds the bounds of permisstlgplementation
and is subject to exclusion under Rule 37(c)(15choll v. PatederNo. 1:09CV-02959PAB,
2012 WL 2360542, at *3 (D. Colo. June 20, 2012) ftpplementakxpertreportthat states
additional opinions or rationales or seeks to ‘strengthen’ or ‘deepen’ opinions egpiresse
original expert report exceeds the bounds of permissilsigpplementatiorand is subject to
exclusion under Rule 37(c).”).

“To rule otherwise would create a system where prelimirexgdr} reportscould

be followed by supplementary reports and there would be no finaligxgert

reports as each side, in order to buttrésscase or position, coulgupplemerit

existing reports and modify opinions previously given. This result would be the

antithesis of the full expert disclosure requirements stated in Rule 26(a).
Palmer v. Asarcp2007 WL 2254343, *3 (N.D. Okla. Aug. 3, 2007).

Defendants timely produced Dr. Foote’'s-@&ge report on October 14, 2019. While
preparing for his November 18, 2019 deposition, Dr. Foote noticed that he had forgotten to include

in his report that he had performed a diagnostic test, UConialR#itnic Stress and Trauma

survey that he had administered to Plaintiff Vasshawn Robinson on September 10, 2019. Dr. Foote



produced the supplemental reportldavemberl2, 2019.Dr. Foote wrote! Although | did not
include an account of this measurédhia October 11, 2019 reportlid take this data into account
when forming my opinions expressed in that repolloc. 197-2, Ex. B at 2.

The Court finds no evidence of bolstering, gamesmanstipmpropriety. Rather, the
Court finds thathe supplement is necessary to correct an error or omission in the tegioig,
to report data which Dr. Foote relied upon in making his original opinidrerefore, the Court
concludes that the supplemental report was proper under Fed. R. Civ. P. 26(e) hndniitee
Fed. R. Civ. P. 26(e)(2).The supplemental report was timely because it was submitted on
November 15, 2019 while the deadline to submit pretrial disclosures was Decerabas.

Alternatively, the Court notes thas d@heir requested relief, Plaintiffs request that the
supplemental report be stricken or exclude. Howegeen if the supplemental report were
untimely, the Court sees nothinig the record justifying the extreme measurestriking the
supplemental report. The Tenth Circuit appears to instruct the Court to look to Fed. R. Ci
37(c)(1)to determine the appropriate remedifoodworker's Supply, Inc. v. Principal Mut. Life
Ins. Co, 170 F.3d 985, 993 (10th Cir. 199@)ting Rule 37)(c)(1) as to dispute over disclosure
of expert witness)Miller v. Pfizer, Inc, 356 F.3d 1326, 1332 (10th Cir. 200&jting Rule
37(c)(1))

The Tenth Circuit instructs courts to consider the following fact@sthe prejudice or
surprise to the party against whom the testimony is offered; (2) the ability pttyeto cure the
prejudice; (3) the extent to which introducing such testimony would disrupt éheatnd (4) the
moving party's bad faith or willfulness.Woodworker'sSupply, Inc. v. Principal Mut. Life Ins.
Co, 170 F.3d 985, 993 (10th Cir. 1998)ere, it is unclear how Plaintiffs were prejudicedhow

the proceedings were disruptedoreover,Defendants dichotengage in bad faith or willfulness.



Rather, they neorted data Dr. Foote used in forming his opinion but inadvertently omitted in his
original report.
IT ISTHEREFORE ORDERED thatPlaintiffs’ Motion to Strike Supplemental Expert

Witness Report of William E. Foote, PHD, ABFPoc. 190) is DENIED.




