Hernandez v. Chevron U.S.A., Inc. Doc. 47

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
RAUL HERNANDEZ,
Plaintiff,
VS. No. ClV 17-1083IB/GBW
CHEVRON U.S.A,, Inc.;
AIRSWIFT HOLDINGS
LIMITED and GRAND ISLE
SHIPYARD, INC.,

Defendants.

MEMORANDUM OPINION AND ORDER *

THIS MATTER comes before the Court: (i) Defendant Airswit Holdings Limited’s
Motion to Dismiss for Lack of Personal Jurigtha and Brief in Supportfiled November 8,
2017 (Doc. 7)(“Motion”™); (ii) the Plaintiffs’ Motion to Stay Ruling Pending Jurisdictional
Discovery on Defendant Airswifitloldings Limited’s Motion to Dismiss for Lack of Personal
Jurisdiction (Doc. 7), filed DNvember 22, 2017 (Doc. 15)(“Motion to Stay”); (iii) Plaintiffs’

Motion to Remand, filed November 302017 (Doc. 17)(“Motion to Remand”); and

The Court previously issued an Ordfiied August 18, 2018 (Doet3)(“First Order”)
that granted in part the requesh Plaintiff's Opposed Motion for Leave to File First Amended
Complaint to Add Swift Technical Services,LLC. as an Additional Party, and to Remand
Pursuant to 28 U.S.C. § 1447(e), filed Novent@r2017 (Doc. 18). See First Order at 2. The
Court also issued an Order, filed August 18, 2018 (Doc. 44)(“Second Oitolt:"}i) granted the
requests in Defendant Airswift Holdings Limits Motion to Dismiss for Lack of Personal
Jurisdiction and Brief in Support, filed Novemb#®r 2017 (Doc. 7); and (ii) denied Plaintiffs’
Motion to Stay Ruling Pendinglurisdictional Discovery on Dendant Airswift Holdings
Limited’s Motion to Dismiss for Lack of Payeal Jurisdiction (Doc. 7)filed November 22,
2017 (Doc. 15). _See Second Oradr3. In the First Ordeand Second Order, the Court
indicated that it would issueMemorandum Opinion more fully thling the rationale for those
orders, and, in the First Ordérjndicated that itvould issue a Memorandum Opinion and Order
deciding an issue it had resertedesolve later. & First Order at 1 n.8econd Order at 1 n.1.
This Memorandum Opinion and Order is bdle promised Memorandum Opinion and the
promised Memorandum Opinion and Order.
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(iv) Plaintiff's Opposed Motion for Leave t&ile First Amended Quoplaint to Add Swift
Technical Services, L.L.C. as an Additiorlaarty, and to Remand Rwant to 28 U.S.C.

8 1447(e), filed November 30, 2017 (Doc. 18)(“MotimnAmend”). The Court held a hearing

on August 13, 2018. The primary issuare: (i) whether Defendant Airswift Holdings Limited
has minimum contacts with New Mexico; (ii) etmer Hernandez is diverse from Defendants
Chevron U.S.A., Inc. and Grand Isle Shipyartk.; and (iii) whether the Court should allow
Hernandez to amend Plaintiff's Original Complaint for Personal Injuries, (First Judicial District
Court, County of Santa Fe, Staif New Mexico), filed Septeloer 6, 2017, filed in federal court

on November 1, 2017 (Doc. 1-6)(“Complaint”) &mld Swift Technical Services, L.L.C. as a
defendant, which would destrogomplete diversity if it previously existed. The Court
concludes that (i) Airswift Holigs lacks minimum contacts wittlew Mexico; (ii) all plaintiffs

were diverse from all defendants at the time of removal; and (iii)) Hernandez may amend his
complaint to add Swift Technical. Accordiggthe Court grants the Motion, denies the Motion
to Stay, denies the Motion to Remand, and gridr@sMotion to Amend. Because the Court has
permitted joinder of a non-diverse Defendant, @wairt’s jurisdiction has been destroyed, so it
will remand the case to the First Judicial DadtrCourt, County of S#a Fe, State of New
Mexico. See 28 U.S.C. § 1447(e).

FACTUAL BACKGROUND

The Court takes its facts from the Complaint. The Court provides these facts for
background. It does not adopt them as the truth, and it recognizes that the facts are largely
Hernandez’ version of events.

Hernandez is a contract laborer working under Chevron U.S.A. and its agent’s

-- Airswift Holdings -- employ._See Complaifi 7, at 2. On December 3, 2015, Hernandez was



working on a Chevron, U.S.A. plant located nkeavington, New Mexico._See Complaint 1 6-

7, at 2. On that day, Chevron U.S.A. and Airs\ftidings ordered Hernandez to clean an unlit,
“completely dark” tank vessel that was filled with “sludge” and “unsafe levels of chemical and
toxic vapors.” Complaint ] 7, 9, at 2-3. Aseault of the tank veske conditions, Hernandez
slipped and fell, sustaining “serious bodiyuries.” Complaint 21, at 4.

PROCEDURAL BACKGROUND

Hernandez sues Chevron U.S.A. and AirswWibldings for negligenceasserting that they
breached their duty of care inlatist twenty-five different way#cluding: (i) failing to provide
proper safety equipment; (ii) failing to installemphate lighting inside the tank; (iii) failing to
warn Hernandez of dangers; (iv) failing to &dith and enforce safety rules and regulations;
(v) failing to inspect; and (vi) failing to adequigtérain, educate, or proge instructions to its
employees. See Complaint § 30, at 5-6. Hernaaldezsues Grand Isle, should it be determined
that Hernandez was an employee of Grand, ®r Willful Conduct and Gross Negligence,
asserting that the risk of danger to Hernandez “was extremely great,” because of the “confined
work space[]” in which he worked. Complaind], at 9._See id. 41, at 9. Hernandez requests
compensatory and punitive damages, fees, reablee court costs, and pre- and post-judgment
interest._See Complaint I 46, at 11

Airswift Holdings removes the case on the basis of diversity jurisdiction. See Notice of
Removal 1 8, at 3, filed November 1, 2017 (Doc. 1)(“Notice of Remo%aR)rswift Holdings
contends that there is diversjtyrisdiction, because: (i) citizenship diverse -- Hernandez is a

Texas citizen, whereas Airswift Holdings, ChawrU.S.A., and Grand Isle are, respectively,

Although filing the Notice of Removal, Airswift Holdings denitisat the Court has
personal jurisdiction over it and reges its right to seek dismidsaf the case against it on that
ground. _See Notice of Removal at 1 n.1.
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United Kingdom, Pennsylvania, and Louisianazeitis; and (ii) the compensatory and punitive
damages, and fees requested exceed $75,0003® Notice of Removal {9 8-14, at 3-4.
Chevron U.S.A. and Grand Isle consent tmaogal. See Notice of Consent to Notice of
Removal at 1, filed November 1, 2017 (Doc. 2)fdhelant Grand Isle Spyard, Inc.’s Consent
to Removal to Federal Court atfiled November 1, 2017 (Doc. 3).

1. The Motion.

Airswift Holdings moves to dismiss for laad personal jurisdiction._See Motion at 1.
Airswift Holdings argues that éne is no general personal juitttbn, because “Airswift is not
incorporated in New Mexico, does not do business in New Mexico, does not own property in
New Mexico, does not pay taxes in New Mmxiand does not have a bank account in New
Mexico.” Motion at 4-5. Airswit Holdings argues that it is haubject to specific personal
jurisdiction, because it lacks mmum contacts with New MexicoSee Motion at 5. According
to Airswift Holdings, “the only basis for specifjarisdiction articulated by Plaintiff is that, on
information and belief, Airswift provided sergs or materials at Chevron’s Buckeye CO2 Plant
near Lovington, New Mexico.” Matn at 5. Airswift Holdings coends that such an allegation
is “not supported by any facts.’'Motion at 5. Specifically, iargues that specific personal
jurisdiction is lacking, because Airswift Hofdjs: (i) does not employ Hernandez; (ii) does not
provide any services or mategab Chevron’s Buckeye CO2 plagtnd (iii) has no contractual
relationship with Chevron U.S.A. or Grand Isl&ee Motion at 5 (citing Declaration of Peter
Searle 11 4-5, at 1-2 (exeaditBlovember 7, 2017), filed Novemb8, 2017 (Doc. 7-1)(“Searle
Decl.”). Finally, Airswift Holdngs argues that none of its emplegavere working at that plant

in 2015 or 2016._See Motion at 5 (citing Searle Dgd@, at 2). Accordingly, Airswift Holdings



requests that Court dismiss Hernandez’ claineres it for lack of pesonal jurisdiction. _See
Motion at 6.

2. Motion to Stay.

Hernandez moves the Court to stay itéingi on the Motion pending jurisdictional
discovery._See Motion to Stay bt He argues that the stayaispropriate so that Hernandez can
uncover Airswift Holdings’ relationship with its leged entity, Swift Technical, a Texas L.L.C.,
which, according to Hernandez, had employees or agents at the Lovington plant who were
involved in negligent conduct thatvgis rise to Hernandez’ injuriesSee Motion to Stay at 1, 5
(citing Notice of Denial of Comgnsability/Liability and Refusalo Pay Benefits at 1 (dated
November 8, 2017), filed November 22, 2017 (DogQ(“TEenial Notice™)). Hernandez asserts
that a stay to conduct jurisdiienal discovery is appropriat“when the existing record is
inadequate,” but a “plaintiff’'gurisdictional allegations may bsupported through discovery.”

Motion to Stay at 5 (citing _Trintec Indus. Pedre Promotional Prods., 395 F.3d 1275, 1283

(Fed. Cir. 2005)). Hernandez asserts that disgowér show that Airswift Holdings is a “multi-
billion dollar corporation” that hainjected its products into NeMtexico. Motion to Stay at 8.
According to Hernandez, such a showing will demonstrate that personal jurisdiction is proper.
See Motion to Stay at 8.

3. Motion to Remand.

Hernandez moves to remand to state courtdok of subject-mider jurisdiction. _See
Motion to Remand at 1. He contnthat Airswift Holdings daenot carry its removal burden,
because it does not present any evidence to ¢dhee€omplaint’s allegations that Grand Isle’s
principal place of business is in Odessa, Texas, and that Airswift Holdings’ principal place of

business is Houston, Texas. See Motion ton&ed at 7 (“It simply alleges, without any



evidence, that Plaintiff is mistaken.”). Herwi@a concludes that, because Airswift Holdings did
not present sufficient evidence to rebut the Complaint’s allegations, remand to state court is
required._See Motion to Remand at 8.

Hernandez also argues that removal is ungim&8ee Motion to Remand at 9. He argues
that, because removal was more than thirty ddier Chevron U.S.A. and Grand Isle received
the Complaint, the Court should remand theeca See Motion to Remand at 9. Hernandez
argues that the evidence does not support Airswift Holdings’ argument to the contrary, that
Airswift Holdings did not receive the Complaiantil October 2, 2017, abe state court record
shows that the Complaint was served on Airswift Holdings on September 11, 2017. See Motion
to Remand at 9-10. Accordingly, Hernandez dbksCourt to remand thease. _See Motion to
Remand at 11.

4. Motion to Amend.

Hernandez moves to amend the Complairddd Swift Technical Services, L.L.C. as a
defendant._See Motion to Amend at 1. He arghat should the Court grant the amendment,
remand to state court would k@woper, because Swift Techbal is a Texas citizen, thus
destroying complete diversity.See Motion to Amend at 4-5Hernandez asserts that Swift
Technical’s joinder “is necessaty resolve the underlyingsues of liabilityin this suit,” and
that, should the Court deny joindéternandez would have to s8&ift Technical separately in
state court, wasting judicial resources. Sedidhoto Amend at 5-6 (“This would then create
parallel proceedings and a raoejudgment and res judicatativeen the Plaintiff's present suit
against Defendants . . . and the Plaintiff's statgrtcsuit against Swift Technical.”). Hernandez
asserts that allowing an amendment is propecause he may have “inadvertently” brought his

claim against Airswift Holdings, “a related entitydther than Swift Technical, the actual entity



“whose negligent conduct proximately caused rRiffiis injuries anddamages.” Motion to
Amend at 6-7. Thus, he asks the Court tovalan amendment adding Swift Technical as a
defendant._See Motion to Amend at 7.

5. Response to Motion to Stay.

Airswift Holdings responds to the Motion 8tay. See Defendamtirswift Holdings
Limited’s Response to Plaiffts Motion to Stay Ruling Pendg Jurisdictional Discovery on
Airswift's Motion to Dismiss fo Lack of Personal Jurisdicin at 1, fled December 6, 2017
(Doc. 20)(“Motion to Stay Response”). AirswhHioldings argues that the Court should deny the
Motion to Stay, because Hermz has not made “a colorabde prima facie showing of

personal jurisdiction.” Motion to Stay Respenat 3 (citing_Cent. States Se. & Sw. Areas

Pension Fund v. Reimer Express World CoB30 F.3d 934, 946 (7th Cir. 2000)). Airswift

Holdings contends that a prapway for Hernandez to meetatprima facie showing is to
present evidence, “such as affidavits,” butridendez has made no sushowing. Motion to
Stay Response at 3-4 (“[T]heo@t may not take the plaintiff'allegations in the complaint as
true if the defendant’s proffered evidence to cowvdrt them.”). According to Airswift Holdings,
the only evidence that Hernandez has presentit: -Denial Notice -- is inadmissible hearsay
and is not authenticated. See Motion to Stay Response at 4 n.1. It adds that, even if the Court
can properly consider the Denial Notice, it lsckany information that would establish that
Airswift had . . . minimum contacts with the staif New Mexico.” Motion to Stay Response at
4.

Airswift Holdings also argues that theo@t should deny the Motion to Stay, because
jurisdictional discovery will not ¢ablish personal jurisdictionSee Motion to Stay Response at

5-6. According to Hernandez, jurisdictional disepywill demonstrate that Airswift Holdings is



connected to Swift Technical, but Airswift Holdjs argues that, even if Swift Technical is a
subsidiary or affiliate of Airswift Holdingsthat connection will not establish personal
jurisdiction over Airswift Holdngs. _See Motion to Stay Response at 6. Finally, Airswift
Holdings contends that theoQrt should deny jurisdictionaliscovery, because Hernandez’
request is just a fishing expedition, as Herez' complete laclkof discovery requests
demonstrate. See Motion to Stay Response at 6-7.

6. Chevron U.S.A.’s Response to the Motion.

Chevron U.S.A. responds to the Motion. See Defendant Chevron U.S.A. Inc.’s Response
to Answer to Defendant Airswift Holdings Limited’s Motion to Dismiss for Lack of Personal
Jurisdiction at 1, filed December 11, 2017 (D2t)(“Chevron U.S.A. Response.”). Chevron
U.S.A. responds that it does mghpose the Motion, unless AirdivHolding’s dismissal would
“negatively impact Airswift's contractual dncommon law indemnification obligations to
Chevron.” Chevron U.S.A. Response at 1. e@bn U.S.A. concludes that, if the Court
“determines that Airswift's dismissal wouldomehow prejudice Chean’s indemnification
rights, then Chevron opposes Airswift's Motion Dismiss for Lack of Personal Jurisdiction.”
Chevron U.S.A. Response at 1.

7. Grand Isle’s Response to Motion to Remand.

Grand Isle responds to the Motion to RemaBde Defendant Grand Isle Shipyard, Inc.’s
Response in Opposition to Plaintiffs Motion to Remand and for Leave to File Amended
Complaint at 1, filed December 14, 2017 (D22)(“Grand Isle’s Response to Motion to
Remand”). It argues that the Court shodleny the Motion to Remand, because Airswift
Holdings timely filed its Notice of Removal, tleers complete diversity, and there is no dispute

that the claim exceeds $75,000.00. See Grand R&sponse to Motion to Remand at 1-2.



8. Airswift Holdings’ Response to Motion to Remand.

Airswift Holding responds to the Motion Remand. _See Defendairswift Holdings
Limited’s Response to Plaintiffs Motion to Remand at 1, filed December 14, 2017
(Doc. 23)(“Airswift Holdings’ Response to Motidn Remand”). AirswiftHoldings argues that,
contrary to Hernandez’ assents, its Notice of Removal is proper, because it timely filed the
Notice of Removal, and because Airswift Holgs is not required to attach evidence to the
Notice of Removal. _See Airswift HoldingRResponse to Motion to Remand at 3-5 (citing

McPhail v. Deere & Co., 529 F.3d 947, 953 (1Gth 2008); Thompson v. Intel Corp., 2012 WL

380748, at *2, 13-14 (D.N.M. Aug. 27, 2012)(Browning).J It argues that the evidence shows
that Airswift Holdings did not receive the Colamt until October 2, 2017, so their November 1,
2017, Notice of Removal filing is timely._ Sedrswift Holdings’ Response to Motion to
Remand at 5 (citing Declaration of Jill Gre§r2, at 1 (executed December 12, 2017), filed
December 14, 2017 (Doc. 23-1)(“GreerdD”)). It argues that, contrary to Hernandez’ position,
the thirty-day removal period does not start when the New Mexico Secretary of State receives a
copy of the summons, but instead starts on thewlaén the Secretary of State mails a copy of
the summons to the defendarkee Airswift Holdings’ Respons® Motion to Remand at 5.
Airswift Holding adds that, unde&28 U.S.C. 8§ 1446(b)(3), itsmeoval deadline was sometime in
mid-November, 2017, because the Complaint alleges that Grand Isle’s principal place of
business is Texas, so Airswift Holding was unable to determine that the Complaint was
removable until October 17, 2017, when it receivecrnail from Grand Isl¢hat its principal

place of business is, in fact, in Louisian&ee Airswift Holdings’ Response to Motion to
Remand at 6. Finally, Airswift Holdings argudsat the evidence it presents demonstrates

complete diversity. See Airswifioldings’ Response to Motion ®emand at 7-8 (citing Searle



Decl. 11 2-3, at 1; Declaration of Eric Call§% 2-3, at 1 (executed December 12, 2017), filed
December 14, 2017 (Doc. 23-4)(“Callais Decl.”).

9. Airswift Holdings’ Response to Motion to Amend.

Airswift Holdings responds to the Motion tamend. _See Defendairswift Holdings
Limited’s Response to Plaintiff’'s Opposed Motifam Leave to File First Amended Complaint at
1, filed December 14, 2017 (Doc. 24)(“Airswift ldangs’ Response to Motion to Amend”).
Airswift Holdings argues that the Court shduleny the Motion to Amend, “because it is filed
solely for the purpose of desyting diversity jurisdction.” Airswift Holdings’ Response to
Motion to Amend at 2. According to Airswift Hitings, Hernandez’ motive is apparent, because
he “was aware of” Swift Technical “at all timeelevant,” but chose to amend his Complaint
only now that Airswift Holdings has establisheattlliversity citizenship exists between all of
the other parties. Airswift Holdings’ Responsévtotion to Amend at 2. Airswift Holdings also
argues that Swift Technical is natnecessary party, so joindsrmot required under rule 19 of
the Federal Rules of Civil Procedure. See wiftsHoldings’ Response to Motion to Amend at
4. According to Airswift Holdings, Swift Techral is not a necessaparty, because Hernandez
could obtain complete relief from the other Defants in this case. See Airswift Holdings’
Response to Motion to Amend at 4. See .id. at 5 (“[J]mt-tortfeasors and
indemnitors/contributors are not necessary/requiparties.”). Airswift Holdings contends,
moreover, that Swift Technicad not a necessary party, beca&eft Technical would not be
subject to inconsistent obligations if it is moade a party, i.e., SwifTechnical would not be
subject to conflicting state and federal court sdeSee Airswift Holdings’ Response to Motion

to Amend at 5.
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Airswift Holdings contends that, because iffwechnical is not anecessary party, the
Court has discretion to deny joinder. See Aifstipldings’ Response to Motion to Amend at 6-
7. It asserts that Hernandez’ failure tanjdSwift Technical when he knew about Swift
Technical’'s involvement before removal outgles any prejudice that Hernandez would suffer
from the Court denying joinderSee Airswift Holdings’ Rgsonse to Motion to Amend at 7

(citing State Distributors, Inaz. Glenmore Distilleries Co.,3B F.2d 405, 416 (10th Cir. 1984)).

Accordingly, Airswift Holdings requests thatettCourt deny joinder.See Airswift Holdings’
Response to Motion to Amend at 8.

10. Chevron U.S.A.’s Response to Motiomo Remand and to Motion to Amend.

Chevron U.S.A. responds to the MotionRemand and to the Motion to Amend. See
Defendant Chevron U.S.A. Inc.’s Response pp@xsition to Plaintiff’'s Méion for Remand at 1,
filed December 14, 2017 (Doc. 25)(“Chevron U.S.A. Response to Motion to Remand”);
Defendant Chevron U.S.A. Inc.’s Response in Opposition to Plaintiffs Motion for Leave to
Amend at 1, filed December 14, 2017 (Doc)(2Bhevron U.S.A. Response to Motion to
Amend”). Chevron U.S.A. joins and adopts #rguments that AirswifHoldings asserts in
Airswift Holdings’ Response to Motion to Renth and in Airswift Holdings’ Response to
Motion to Amend._See Chevron U.S.A. Responskldtion to Remand at-2; Chevron U.S.A.
Response to Motion to Amend at 1.

11. The Reply.

Hernandez replies to: (i) Airswift HoldingResponse to Motion to Remand; (ii) Airswift
Holdings’ Response to Motion to Amend; (iii) &ron U.S.A. Response to Motion to Remand,;
and (iv) Chevron U.S.A. Response to MotionAmend. _See Plaintiffs’ Reply in Support of

Plaintiff's Motion for Leave to File First Ammeled Complaint to add Swift Technical Services,
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L.L.C. as an Additional Party, and to Remdapdrsuant to 28 U.S.C. § 1447(e) (Doc. 18) and
Plaintiff's Motion to Remand at 1, filed Decéemr 28, 2017 (Doc. 27)(“Reply”). Hernandez
argues that, although the Court has discretonchoose whether to resolve the personal
jurisdiction issue before the subject-matter gdiction issue, the Court should resolve the
subject-matter jurisdiction issue first, becauthey “are straight-forward, do not require
additional discovery,” and implicate the “entire €ds Reply at 1-2. Hernandez contends that
joinder is proper and that, coaty to Airswift Holdings’ ontentions, Hernandez was unaware
that Swift Technical could be implicated in tiesse before Airswift Holdgs filed the Notice of
Removal. _See Reply at 4-5. Hernandez argua&isSwift Technical i® necessary party under
rule 19, because, without Swifeg¢hnical as a party, “the Court cannot grant complete relief,” as
Swift Technical “is a separate tég whose negligence will bdetermined independently from
the negligence” of the remaining Defendants. Repl7. Hernandez adds that Swift Technical
is also a necessary party, because Chevron U.S.A. and Grand Isle will not “adequately represent
its interests,” and because Swift Technical vio# subject to “non-party subpoenas,” thus
subjecting it to “potentially doublenultiple, or otherwise inconsisteobligations.” Reply at 8-

9.

Hernandez also contends tf@hder is proper under rule 20 the Federal Rules of Civil
Procedure. _See Repht 9-11. He argues that the equitfasor joinder, beause, otherwise,
Hernandez would be forced to pursue a paraligle proceeding, triggag “the attendant host
of problems and waste of judicial resources spatallel proceedings inevitably will present.”
Reply at 10-11. He argues otheugigs favor joinderspecifically that Airswift Holdings is the
“only defendant that requested removal,” bugiliso the only Defendant who filed a motion to

dismiss for lack of personal jurisdiction. Reply at 11.
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Hernandez asserts that Airswift Holdings et demonstrated by a preponderance of the
evidence that all Defendants are diverse from alinfiffs, because Grandlésrepresented to the
New Mexico Secretary of state that its “Principal Office Outside of New Mexico” is located in
Odessa, Texas. Reply at 12 (citing Corporatiems Business Services, New Mexico Secretary
of State Search Information at 1, filddecember 28, 2017 (Doc. Z§*SOS Search”)).
Hernandez concedes, however, that Airswifidings’ Notice of Removal was timely, because
“the state court record affirmatively indicatémt” the New Mexico Seetary of State served
Airswift Holdings on OctobeR, 2017. Reply at 12 n.1. Accandly, Hernandez withdraws its
timeliness arguments. See Reply at 12 n.1.

12.  The Hearing.

The Court held a hearing.See Draft Transcript of Mmn Proceedings at 1:23
(Court)(dated August 13, 2018)(“Tr.®). Airswift Holdings argued that it had no minimum
contacts with New Mexico, “as it does no businegh New Mexico.” Tr at 9:1-4 (Austin).
See id. at 9:5 (Austin)(“Airswifts a UK corporation.”);_id. at0:11-12 (Austin)(“Airswift did
not provide any services or materials to Chalgd@uckeye plant.”). Accordingly, it requested
that the Court dismiss it for lack of persopalsdiction. See Tr. at 10:16-21 (Austin).

Hernandez argued that a stay for jurisdictil discovery is proper, because Airswift
Holdings and Swift Technical are related entiti€Ssee Tr. at 17:16-17 (Isaac). He contended
that there is evidence of Airswift Holdingsuirag contracts with Cheen U.S.A., which “tells

us there may be contracts out there” touching New Mexico, which “may be impacted if the Court

*The Court’s citations to the hearing tranptriefer to the cotrreporter's original,
unedited version. If a final transcript is madandy contain slightly dierent page and/or line
numbers.
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dismisses Airswift.” Tr. at 18:14-19:12 (Isaadjle, accordingly, asked that the Court grant the
stay so that he may conduyatisdictional discovery. See Tat 19:17-19 (Isaac).

Chevron U.S.A. responded that it does haveontract with “Swift Technical Group,
Limited,” but does not have a “contract specificavith Airswift.” Tr. at 21:17-21 (Anderson).
See id. at 22:20-23 (Anderson).allded that it had no reason toththat Airswift Holdings had
any contacts or business in New Mexi@ee Tr. at 23:1-7 (Anderson, Court).

Hernandez then argued that, under 28 U.§.C447(e), the Court shld allow him to
join Swift Technical as a part See Tr. at 30:18-19 (IsaacHe contended that, the four
equitable factors under that statute favor joind8ee Tr. at 31:2-9 (Isaac). Hernandez argued
that, most importantly, he was diligent imquesting the amendment -- asking the Court “roughly
two weeks” after he learned Swift Technical igi@ble Defendant._See Tr. at 32:15-19 (Isaac).
He also argued that he would be prejudigathout joinder, because it would force parallel
proceedings._See Tr. at 33:13-14 (Isaac). Acnghg he requested the Court allow them to
join Swift Technical, which wouldequire the Court to remand the case for lack of jurisdiction.
See Tr. at 36:22-25 (Isaac).

Airswift Holdings countered that the Hemdez’ primary purpose in filing the Motion to
Amend was to destroy diversitySee Tr. at 37:7-8 (Austin).It contended that Hernandez’
nineteen-day delay in filing the Motion to Anma after learning of Swift Technical’s viability
demonstrates Hernandez’ gamesmanship. See B7:40-20 (Austin). Airswift Holdings also
argued that any prejudice from parallel proéegsl would be slight. See Tr. at 37:20-38:2
(Austin). Hernandez argued that a nineteenglgy between learning af viable defendant and

filing a motion to amend “is not a lack of diliggmunder any scenario,” especially given that it
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occurred at the case’s inception. See Tr. a2-42 (Isaac). He avemethat, on balance, the
Section 1447(e) factors favor joindeBee Tr. at 42:3-7 (Isaac).

The parties briefly argued over Grand Isleitizenship._See Tr. at 40:10-41:1 (Isaac); id.
at 43:20-45:19 (Bunting, Court,dac). Hernandez asserted that the New Mexico Secretary of
State website lists Grand Isle’s principal offmetside of New Mexico a®dessa, Texas. See
Tr. at 40:14-17 (Isaac). Grand Isleuntered that its principal ma of business has always been
in Louisiana, and that the New Mexico Secrgtaf State’s representation must have resulted
from a mistake._See Tr. at 4513 (Bunting). The Court conclud®y singling its inclination to
dismiss Airswift Holdings and to allow Hernamto add Swift Technical See Tr. at 43:2-17
(Court). Airswift Holdings and Chevron UA. agreed that, if the Court allowed Swift
Technical’s joinder, the Courtauld be required to remand tloase. _See Tr. at 45:25-46:12
(Anderson, Austin, Court). Hernandez subsetjydited Plaintiff's First Amended Complaint
for Personal Injuries, filed August 13, 2018 (Dd2)(“Amended Complaint”), adding Swift
Technical as a Defendant. Semended Complaint | 5, at 2.

LAW REGARDING PERSONAL JURISDICTION

When contested,the party asserting the claim has the burden of proving personal

jurisdiction. See Wenz v. Memery Crystédh F.3d 1503, 1505 (10th Cir. 1995). To assert

personal jurisdiction over a nonresident defendéderal courts must satisfy state law and

federal due process. e§& Doering v. Copper Mountaitc., 259 F.3d 1201, 1209-10 (10th

Cir. 2001). Under due processet@ourt’s jurisdiction exists ithe defendants have “minimum
contacts” with the forum state, which may rest specific or generadersonal jurisdiction, and

the exercise of personal jurisdiction must compeith “traditional notions of fair play and

“*Personal jurisdiction can be waived. 3ee Corp. of Ireland, Ltd. v. Compagnie des
Bauxites de Guinee, 456 U.S. 694, 703 (1982).
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substantial justice.”_Dudnikov v. Chalk & Vermilion Fine Arts Inc., 514 F.3d 1063, 1070 (10th

Cir. 2008)(quotation marks omitted). See Biidityers, Squibb Co. v. Superior Court of

California, San Francisco ¥t 137 S. Ct. 1773, 1779-80 (2017)(f8ol-Myers”); Daimler AG

v. Bauman, 571 U.S. 117, 126 (2014).

1. Burden of Proof.

As already noted, the plaintiff bears tharden of proving personal jurisdiction.  See

Wenz v. Memery Crystal, 55 F.3d at 1505. Whensdiction is “decided on the basis of

affidavits and other written materials, the ptéf need only make a prima facie showing” of

facts that would support the assertion of juagsdn. Wenz v. Memery Crystal, 55 F.3d at 1505.
“The allegations in the complaint must be takertras to the extent they are uncontroverted by

the defendant’s affidavit.” _Behagen v. Ateur Basketball Ass'n, 744 F.2d 731, 733 (10th

Cir. 1984). When, however, a defendant presergdible evidence through affidavits or other
materials suggesting the absence of personaidjation, the plaintiff mat come forward with
sufficient evidence to create a genuine dispit material fact on the issue. d2ee v. Nat'l
Med. Servs., 974 F.2d 143, 145 (10th Cir. 1992).lyGmthe plaintiff meets the obligation of
contesting the credible evidence that the dedahgresents does the court resolve the factual

disputes in the plaintiff's favor._ Sé&enz v. Memery Crystalb5 F.3d at 1505; Behagen v.

Amateur Basketball Ass’'n, 744 F.2d at 733; Clark v. Meijer, Bit6 F. Supp. 2d 1077, 1082

(D.N.M.2004)(Browning, J.).

2. Due Process and Personal Jurisdiction.

The personal-jurisdiction dugrocess analysis is two-thl See Fabara v. GoFit, LLC,

308 F.R.D. 380, 400 (D.N.M. 2015)(Browning, J.).rsEi the defendant must have “minimum

contacts” with the forum state such that it “slibudasonably anticipate being haled into court

-16 -



there.” Burger King Corp. v. Rudzewicz, 4TLS. at 473-76. Second, exercising personal

jurisdiction over the defendant musimport with “traditonal notions of fair play and substantial

justice.” Dudnikov v. Chalk & Vermilion Finérts, Inc., 514 F.3d at 1070 (quotation marks

omitted). A defendant may have “minimum congaetith the forum state in one of two ways,

providing a court with either geral or specific personal jgdiction. _Trierweiler v. Croxton &

Trench Holding Corp., 90 F.3d 1523, 1532-33 If10tr. 1996)(citations omitted).

General jurisdiction is based on an -ofistate defendant’s “continuous and
systematic” contacts with the forum staaed does not reqarthat the claim be
related to those contacts. Specific jurisdiction, on the other hand, is premised on
something of ajuid pro quo: in exchange for “benefitting” from some purposive
conduct directed at the forum state, a patyeemed to consent to the exercise of
jurisdiction for claims related to those contacts.

Dudnikov v. Chalk & Vermilion Fine Arts, Inc., 514 F.3d at 1078. Thus, “[s]Juch contacts may

give rise to personal jurisdioim over a non-resident defendant eitgenerally, for any lawsuit,
or specifically, solely for lawsuits arising out péarticular forum-related activities.” Shrader v.
Biddinger, 633 F.3d 1235, 1239 (10th Cir. 2011).

For a court to exercise specific jurisdiction ®tlsuit’ must ‘aris[e] oubf or relat[e] to

the defendant’s contacts with theum.” Bristol-Myers, 137 S. Ct. at 1780 (quoting Daimler

AG v. Bauman, 571 U.S. at 127)(alké&ons and emphasis in Bristilyers). See Bristol-Myers,
137 S. Ct. at 1781 (“[T]here must be an ‘affiliation between the forum and the underlying

controversy, principally, [an] activity or amccurrence that take place in the forum

State.”)(quoting _Goodyear uhlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 919

(2011)(“Goodyear)); Burger King Gp. v. Rudzewicz, 471 U.S. at 472 (ruling that a court may

assert specific jurisdiction “if the defendant hasposefully directed his &wities at residents of
the forum, and the litigation results from allegeguries that arise out of or relate to those

activities.”)(citations and quotation marks omitted)he United States Court of Appeals for the
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Tenth Circuit has characterizedighinquiry as a two-part test{F]irst... the out-of-state
defendant must have ‘purposefully directed’ aiivities at residents in the forum state, and
second, ...the plaintiff's injuries must ‘arigait of defendant’s forum-related activities.”

Dudnikov v. Chalk & Vermilion Fine Artsinc., 514 F.3d at 1071. The Supreme Court of the

United States of America has recently emphasizat “[flor specific juisdiction, a defendant’s
general connections with the forum are not enoudBristol-Myers, 137 S. Ct. at 1781. In the
tort context, a defendant has “posefully directed” his activitieat New Mexico oiits residents
when he or she has: (i) takertentional action; (ii) the aaih was “expressly aimed” at New
Mexico; and (iii) the action was taken with theokvledge that “the brunt of th[e] injury” would

be felt in New Mexico. Dudnikow. Chalk & Vermilion Fine Artslnc., 514 F.3d at 1072

(quoting_Calder v. Jones, 465 U.S. 783, 789-90 (1984)).

Although agreements alone are likely to bsuificient to establish minimum contacts,
“parties who reach out beyond ostte and create continuing eaships and obligations with
citizens of another state are subject to re@gpuiaand sanctions in the other state for the

consequences of their activities.” TH Agri& Nutrition, LLC v. Ace Eur. Grp. Ltd., 488 F.3d

1282, 1287-88 (10th Cir. 2007)(quotiBairger King Corp. v. Rudzewi¢ 471 U.S. at 473, 478).

The mere foreseeability of harm occurringamparticular forum willnot support a finding of

minimum contacts._See World-Wide VolksvesgCorp. v. Woodson, 444.S.at 295 (holding

that, although “an automobile is mobile by itsywedesign and purpose,” thigdicating that it is

foreseeable that a particular automobile may caysgy in a forum state, “foreseeability’ alone
has never been a sufficient benchmark for pergomniaiction under th®ue Process Clause”).
“[T]he foreseeability that is dical to due process analysis not the mere likelihood that a

product will find its way into the forum StateRather, it is that the defendant’s conduct and
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connection with the forum State are such tmatshould reasonably anpate being haled into

court there.” World—Wide M&swagen Corp. v. Woodson, 444 U.S. at 297. As the Tenth

Circuit has further explained, because “mereeseeability” is not sufficient to establish
minimum contacts, a plaintiff “maestablish . . . nainly that defendants foresaw (or knew) that
the effects of their conduct would be felt iretforum state, but alshat defendants undertook

intentional actions that werexpressly aimed at thatrion state.” _Dudnikov v. Chalk &

Vermilion Fine Arts, Inc., 514 F.3d at 1077.

General personal jurisdiction jurispruden has “followed [a] markedly different

trajector[y]” than specific personal jurisdioti. Daimler AG v. Bauman, 571 U.S. at 132. The

test for general personal jurisdiction turns on whether the defendant is “at home” within the

forum state._Daimler AG v. Bawan, 571 U.S. at 137. For indivialg, “the paradigm forum for

the exercise of general jurisdiction is théiindual's domicile.” Daimler AG v. Bauman, 571

U.S. 137 (quoting Goodyear, 564 U.S. at 924). déoporations, “the place of incorporation and

principal place of business are ‘paradig[m] bases for general jurisdiction.” Daimler AG v.

Bauman, 571 U.S. at 137 (quoting Goodyear, 5. dt 924). In Daimler AG v. Bauman, the

Supreme Court rejected an argument that “omioiis or systematic” contacts within a forum

state were, in and of themselves, sufficientsiabject a corporation to general personal

jurisdiction. Daimler AG v.Bauman, 571 U.S. at 137-38. In so doing, the Supreme Court
reemphasized that a corporatienmost often exposed to geakpersonal jurisdiction only if
that entity is incorporated in the forum statéfdine forum state hosts the entity’s principal place

of business. See Daimler AG v. Bauman, 571 U.S. at 138-39.

Once minimum contacts have besstablished, a court turns traditional notions of fair

play and substantial justice.
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If [the defendant] is found to haveetlrequisite minimum contacts with [the
forum state], then we proceed to thecend step in the due process analysis:
ensuring that the exercise of jurisdiction over him does not offend “traditional
notions of fair play and substantiakjice.” See World-Wide Volkswagen Corp.

v. Woodson, 444 U.S. 286, 292 (1980)(quotimty Shoe Co. v. Washington, 326
U.S. 310, 316 (1945)). [The defendant] bahesburden at this stage to “present
a compelling case that the presencesaie other considerations would render
jurisdiction unreasonable.” See Dudnikov v. Chalk & Vermilion Fine Arts, Inc.,
514 F.3d 1063, 1080 (10th Cir. 2008). Wmensider the following five
factors, . . . in deciding whether theeesise of jurisdition would be fair:

(1) the burden on the defendant, (2) fimeim state’s interests in resolving
the dispute, (3) the plaiff’s interest in receivig convenient and effectual
relief, (4) the interstate judicial system’s interest in obtaining the most
efficient resolution of controversiegnd (5) the shared interest of the
several states or foreign nationdunthering fundamental social policies.

Id. (brackets omitted); see also OMIIHiogs, Inc., 149 F.3d at 1095 (applying
these factors in a case involving a Canadiarporation). “[T]he reasonableness
prong of the due process inquiry evokedidirg) scale: the weak the plaintiff’s
showing on minimum contacts, the lessdefendant need show in terms of
unreasonableness to defeat jurisdictiod.H Agric. & Nutrition, LLC, 488 F.3d
at 1292 (internal quotation mk and brackets omitted).

Marcus Food Co. v. DiPanfilo, 671 F.3d 1159, 1{80th Cir. 2011). The Supreme Court has

recently emphasized that, among the factors, the primary concern “is ‘the burden on the

defendant.” _Bristol-Myers, 137 S. Ct. 4780 (quoting_World-Wide Volkswagen Corp. V.

Woodson, 444 U.S. 286, 292 (1980)). “Assessing this burden obviowglyre® a court to
consider the practical problemsudting from litigating in the fonm, but it also encompasses the
more abstract matter of submitting to the coerpieeer of a State that may have little legitimate
interest in the claims in questidnBristol-Myers, 137 S. Ct. at 1780.

Even if the defendant would suffer minimal or no inconvenience from being

forced to litigate before the tribunals aother State; even if the forum State has

a strong interest in applyirits law to the controversyven if the forum State is

the most convenient location for litigati, the Due Process Clause, acting as an

instrument of interstate federalism, megmetimes act to divest the State of its
power to render a valid judgment.
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Bristol-Myers, 137 S. Ct. at 1780-81 (quugiWorld-Wide Volkswagen Corp. v. Woodson, 444

U.S. at 294).

In Silver v. Brown, 678 F. Supp. 2d 1187 (D.N.RD09)(Browning, J.), aff'd in part and

rev'd in part, 382 F. App’x. 723 (10th Cir. 201@he Court considered whether it had personal
jurisdiction over defendants who allegedharsliered, defamed, and caused the plaintiff --
Michael Silver -- distress, by posting a blog oe thternet that portyeed him in a negative
light. See 678 F. Supp. 2d at 1204. The Couterdened that it did not have personal
jurisdiction over defendant Jack McMullen, beca&slver failed to demonstrate that McMullen
“was significantly associated with the blog or controlled itng way.” 678 F. Supp. 2d at 1212.
The Court also concluded that it did not hgeesonal jurisdiction over the blog post’s author --
Matthew Brown -- because he was not domitile New Mexico, had not traveled to New
Mexico, and did not transact business th&ee 678 F. Supp. 2d at 1211. The Court said that
Brown'’s blog posts similarly did nastablish personalfjisdiction, because

the blog is closer to an informative website than a commercial website. No

services are offered, and Brown is raillecting revenue from the website.

Brown does not interact with the people who post information on the blog.

Brown, to the Court’s knowledge, did reulicit negative postings on the website.

Further, even though people in New Mexico can view the website, the blog is not

a website that is directed solely aetpeople of New Mexico. The number of

people who can access the website in Nexico in comparison to those who

are able to access the website throughout the world, or even in the United States,

according to the statistics that Sil@ovided at the hearing, is nominal.
678 F. Supp. 2d at 1211-12.

On appeal, the Tenth Circuit affirmed the Court’s holding as to McMullen, but reversed
its decision as to Brown.__See 382 F. App’x.7&27-32. In an opinion that the Honorable

Monrow G. McKay, United States Circuit Judfm the Tenth Circuit, authored, and Judges

Broby and Ebel joined, the Tentbircuit applied the three-patést from_Calder v. Jones to
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conclude that the Court hadrpenal jurisdiction oveBrown. See 382 F. App’'x. at 727-32.
Judge McKay first explained thahe posting of the blog waklearly an intational act”
designed to damage the pl#its reputation. 382 F. App’x. af29. Second, Judge McKay said
that Brown had “expressly aimed his blog at Neexico,” where Silver, his business, and the
majority of his customers were located. F82App’x. at 729. JudgdicKay noted: “It was
about a New Mexico residentéa New Mexico company. The blagmplained of Mr. Silver's
and [his business’] actions in the failed bustndsal. Those actions occurred mainly in New
Mexico.” 382 F. App’x. at 729-30. Thirdudge McKay explained #t Brown knew Silver
would suffer the brunt of his injury in New M&x, as the state was “unquestionably the center
of his business activiti€s.382 F. App’x. at 730.

In several other recent cases, the Court estsrd whether it could assert general or

specific jurisdiction over non-individual entities. In Fabara v. GoFit, LLC, 308 F.R.D. 380

(D.N.M.2015)(Browning, J.), a plaintiff -- injured an allegedly defective exercise ball in New
Mexico -- brought suit against the manufacturenjch was incorporated and headquartered in
Oklahoma. See 308 F.R.D. at 408he manufacturer moved thsmiss the complaint, under

rule 12(b)(2), arguing that the Court lackedhgel jurisdiction, because its contacts with New
Mexico were neither continuous nor systemafee 308 F.R.D. at 384. The plaintiff responded
with photographs of the manufactus’ products in several storegguing that the manufacturer
delivered the exercise balls into the streancafimerce with the expectation that New Mexico
customers would purchase and use them. See BOB.Fat 389. The Court rejected this theory,
explaining that the manufacturer’s contacts with New Mexico were not “so systematic and
continuous as to make it essentially at home.he888 F.R.D. at 397. The Court noted that the

manufacturer had almost no physical connectieite New Mexico and that its New Mexico
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internet sales -- roughly $20,000.00 over nine yeansere insufficiently “substantial” to
support general jurisdiction. 308 F.R.D. at 402-03.

In Diener v. Trapeze Asset Managent, Inc., 2015 WL 8332933 (D.N.M. Nov. 30,

2015)(Browning, J.), the Court considered whethdiad specific jurisigtion over a Canadian
asset-management firm that maintained aipassebsite, placed its name in a third party’s
money-manager listing, mailed marketing matertalNew Mexico, had telephone conversations
with plaintiffs located in NewMexico, and ultimately enteredtoha contract with plaintiffs
located in New Mexico. See 2015 WL 8332933, at The Court concluded that it did not have
specific jurisdiction for four primary reasongee 2015 WL 8332933, at *First, the website
was wholly passive and ditbt allow visitors “the oppaunity to invest or inteact with the site.”
2015 WL 8332933, at *15. Second, the third-pastiig was similarly passive. See 2015 WL
8332933, at *15. Third, the Court edt that “phone calls and letters are not necessarily
sufficient in themselves to establish minimum eatd,” noting that the alieed torts occurred in

Canada. 2015 WL 8332933, at *17 (quotiBgnton v. Cameco Corp., 375 F.3d 1070, 1077

(10th Cir. 2004)). Fourth, the plaintiffs reachewt to the defendants tweate the contractual
relationship, distinguishing thease from others finding purpefal availment. _See 2015 WL

8332933, at *17 (citing Burger King Qorv. Rudzewicz, 471 U.S. at 473).

Finally, in Resource Associates Grant Writidevaluation Servs., Inc. v. Southampton

Union Free School Dist.,, 193 F. Supp. 3d 12@.N.M. 2016)(Browning, J.), the Court

considered whether it had pemal jurisdiction over a&chool district that had never conducted
any business in New Mexico, thanever sent a representatite New Mexico, and its only
contacts with a New Mexico entity wereavielephone and email correspondence that the New

Mexico company had initiated. See 193 F. S@apat 1239. Highlighting the contractual nature
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of the particular contactt issue, and that dpeocess may be satisfiedéontractual relations if
the defendant “reache[s] out’ to the forum etatthe Court concluded it could not exercise
personal jurisdiction over the schabstrict, because the school district did not “not reach out to
New Mexico to enter into an agreement”; etlithe New Mexico entity had initiated the

communications and contract. 193 F. Suggp.at 1241-43 (citing_Burger King Corp. V.

Rudzewicz, 471 U.S. at 479-85).

LAW REGARDING REMOVAL

“If a civil action filed in state court safiss the requirements for original federal
jurisdiction, the defendant may invoke 28 U.S§C1441(a) to remove thaction to the federal

district court ‘embracing the ate where such achios pending.” _Thompson v. Intel Corp.,

2012 WL 3860748, at *4 (quoting 28 U.S.C. § 1491 (aSee Huffman v. Saul Holdings Ltd.

P’ship., 194 F.3d 1072, 1076 (10th Cir. 1999)). Dd#nts may remove a civil action to federal

court where the district courtauld have original jusdiction over the cadeased upon diversity

of citizenship. _See Huffman v. Saul Holdinigsl. P'ship., 194 F.3d at 1076 (citing Caterpillar
Inc. v. Lewis, 519 U.S. 61, 68 (1996)). Nonetheless, federal courts “are to . . . narrowly
[construe removal statutes] in lighf our constitutional role démited tribunals.” _Pritchett v.

Office Depot, Inc., 404 F.3d 1090095 (10th Cir. 2005)(citing Shamrock Oil & Gas Corp. V.

Sheets, 313 U.S. 100, 108-09 (1941). See United $tated. King v. Hillcrest Health Ctr., 264

F.3d 1271, 1280 (10th Cir. 2001)). “All doubts arebtoresolved against removal.” Fajen v.

Found. Reserve Ins. Co., 683 F.2d 331, 333 (10th10B2). The defendant seeking to remove

an action to federal court bears the burden of establishing the district court’s subject-matter

jurisdiction over the caseSee Montoya v. Chao, 296 F.3d 952, 955 (10th Cir. 2002).
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1. The Presumption Against Removal.

Federal courts are courts of limited jurisdiction; thus, there is some measure of a
presumption against removal jurisdiction whimust be overcome by the defendant seeking

removal. _See Fajen v. Found. Reserve G, 683 F.2d at 333; Bonadeo v. Lujan, 2009 WL

1324119, *4 (D.N.M. 2009)(Browning, J.)(“Removalasites are strictly construed, and
ambiguities should be resolved in favor omend.”). The defendant seeking removal must
establish that federal court jurisdiction is profigy a preponderance of the evidence.” McPhail

v. Deere & Co., 529 F.3d at 95%ee also Bonadeo v. Luja2009 WL 1324119, at *4 (“As the

removing party, the defendant &ve the burden of proving ajurisdictional facts and of
establishing a right to removal.”).

2. Procedural Requirements for Removal.

Section 1446 of Title 28 of the United States Code governs the procedure for removal.
“Because removal is entirely a stdry right, the relevant procedures to effect removal must be

followed.” Thompson v. Intel Corp., 2012 WL 3860748, at *5. A removal which does not

comply with the express statutory requirementiei®ctive and must be remanded to state court.

See Huffman v. Saul Holdingsd.tP’ship, 194 F .3d at 1077. Saleo Chavez v. Kincaid, 15 F.

Supp. 2d 1118, 1119 (D.N.M. 1998)(Campos, J.)(“The [rlight to remove a case that was
originally in state court to federal coustpurely statutorynot constitutional.”).

Section 1446(a) of Title 28 of the United States Code provides that a party seeking
removal of a matter to federal court shall film@tice of removal in the district and division
where the state action is pengj “containing a short and plastatement of the grounds for
removal, together with a copy of all procegigadings, and orders served upon such defendant

or defendants in such action28 U.S.C. § 1446(a). Such notioeremoval is proper if filed
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within thirty days from the date when the casrlifies for federal jusdiction. _See Caterpillar
Inc. v. Lewis, 519 U.S. at 68-69; 28 U.S.C. 8a4). The Tenth Circuhas further elaborated
that, for the thirty-day period to begin tor, “this court requires ear and unequivocal notice

from the [initial] pleading itself” that federal gigdiction is available._Akin v. Ashland Chem.

Co., 156 F.3d 1030, 1036 (10th Cir. 1998). The T€htbuit specifically dsagrees with “cases
from other jurisdictions which impose a duty to investigate and determine removability where

the initial pleading indicates that the rightreamove may exist.”_Akin v. Ashland Chem. Co.,

156 F.3d at 1036.

3. Amendment of the Notice of Removal.

In Caterpillar, Inc. v. Lewis, the Supren@urt held that a defect in subject-matter

jurisdiction cured before ény of judgment did not warrant revator remand to ate court._See

519 U.S. at 70-78. Similarly, citinQaterpillar, Inc. v. Lewis, th&enth Circuit has held that “a

defect in removal procedure, standing alonayassufficient to warrant vacating judgment and
remand to state court if subject matter juridit existed in the fedal court.” Browning v.

Am. Family Mut. Ins. Co., 196 F. App’x 496, 5@® (10th Cir. 2010). In McMahon v. Bunn-O-

Matic Corp., 150 F.3d 651 (7th Cir. 1998)(Eastedts, J.), the United Stes Court of Appeals
for the Seventh Circuit found on appeal defecthienotice of removal, aluding that the notice
failed to properly allege divsity of citizenship. _See 150.3€d at 653 (“As it happens, no one
paid attention to subject-matter jurisdiction . .). . The United States Court of Appeals for the
Seventh Circuit permitted the defective noticeehoval to be amended on appeal to properly
establish subject-matter juristion. See 150 F.3d at 653-54.

The Tenth Circuit has allowed defendantsexmedy defects in their petition or notice of

removal. _See_Jenkins v. MTGLQ Invest, 218 F. App’x. 719, 723 (10th Cir.
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2007)(unpublished)(granting unopposadtion to amend notice of removal to pedy allege

jurisdictional facts);_Watkins v. Terminixnt’l Co., 1997 WL 34676226at *2 (10th Cir.

1997)(per curiam)(unpublished)(reminding the defet that, on remand, it should move to

amend the notice of removal fwoperly allege jurisdictiondacts); Lopez v. Denver & Rio

Grande W.R.R. Co., 277 F.2d 830, 832 (10th Cir. 1960)(“Appellee’s motion to amend its

petition for removal to supply sufficient allegatianfscitizenship and principal place of business
existing at the time of commencement of thisaarcis hereby granted, and diversity jurisdiction
is therefore present.”). The it Circuit has further reasonéthat disallowing amendments to
the notice of removal, even after the thirty-daynoval window has ex@d, when the defendant
makes simple errors in its jurisdictional allagas, “would be too grudging with reference to the
controlling statute, too prone tgate imperfect allegations of jurisdiction with the total absence
of jurisdictional foundations, anslould tend unduly to exalt formver substance and legal flaw-
picking over the orderly disposiin of cases properly committed feederal courts.” _Hendrix v.

New Amsterdam Cas. Co., 390 F.2d 299, 301 (10th1®68). The Tenth @uit noted that a

simple error in a jurisdictional allegation includidling to identify a corporation’s principal
place of business or referring to an individuatste of residence rather than citizenship.

Hendrix v. New Amsterdam Cas. Co., 390 F.2@@t. In_McEntire v. Kmart Corp., 2010 WL

553443 (D.N.M. 2010)(Browning, J.), when faced with insufficient allegations in the notice of
removal -- allegations of “resgthce” not “citizenship” -- the @urt granted the defendants leave
to amend their notice of removal to cure theors in some of the “formalistic technical

requirements.” 2010 WL 553443, at *8 (citingndkeix v. New Amsterdam Cas. Co., 390 F.2d

299, 300-02 (10th Cir. 1968)). Further, inohlpson v. Intel Corp., the Court permitted the

defendant Intel Corp. to amend its notice of ogal to include missing jurisdictional elements,
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including evidence that its pringal place of business and corperaeadquarters -- the center of
Intel Corp.’s direction, control, and coordination of activities -- is out of state, so that the
diversity requirements were met. See 2012 WL 3860748, at *1.

There are limits to the defects which amended notice of removal may cure, as
Professors Wright and ifer have explained:

[A]Jn amendment of the removal notice yneeek to accomplish any of several
objectives: It may correcin imperfect statement ofitizenship, state the
previously articulated groundsore fully, or clarify the jurisdictional amount. In
most circumstances, however, defendamiy not add completely new grounds
for removal or furnish missing allegatignsven if the court rejects the first-
proffered basis of removal, and theuct will not, on itsown motion, retain
jurisdiction on the basis of a ground thatpresent but that defendants have not
relied upon.

14 Charles Alan Wright & Arthur R. Millefzederal Practice and Pemture, 8 3733, at 651-59

(4th ed. 2009)(footnotes omitted). Professcooké has similarly recognized: “[A]Jmendment
may be permitted after the 30-day period if the amendment corrects defective allegations of
jurisdiction, but not toadd a new basis for removal juristibn.” 16 James William Moore,

Moore’s Federal Practice, 8 107.30[2][a][iv], H®7-184 (3d ed. 2012). Thus, where diversity

jurisdiction is asserted as a basis for removalroction to federal couthe district court may
permit the removing defendant to amend its rerhowadice, if necessary, to fully allege facts
which satisfy the requirements of diversityigaliction by a preponderance of the evidence.

4. Consideration of Post-Removal Evidence.

As the Court has previously explained, thentheCircuit looks to bt evidence in the
complaint and submitted after the complaintdetermining whether the criteria necessary for

removal are met._ See Thompson v. Ir@elrp., 2012 WL 3860748, at *8 (citing McPhail v.

Deere & Co., 529 F.3d at 9p6The Tenth Circuit explained, McPhail v. Deeg & Co., that a

district court may have evidence presented tostidi court after a notecof removal has been
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filed, even if produced at a hearing on subject-matter jurisdiction, to determine if the
jurisdictional requirements are met. See 529 F.3d at J8}eyond the complaint itself, other
documentation can provide the basis for detemg the amount in controversy -- either
interrogatories obtained in state court beforeaeah was filed, or affidavits or other evidence

submitted in federal court afterward.” 529 F.8d593 (citing_Meridian Secs. Ins. Co. v.

Sadowski, 441 F.3d 536, 541-42 (7th Cir. 2@Bésterbrook, J.), and Manguno v. Prudential

Prop. & Cas. Ins. Co., 276 F.3d 720, 723 (5th @2002)). As the Court has explained, “the

Seventh Circuit, on which the Tenth Circuit Ha=avily relied when addressing the amount in
controversy, has recognized that ‘events subsedguweremoval may clarify what the plaintiff

was actually seeking when the case was reoch8véranda v. Foamex Int’'l, 2012 WL 2923183,

at *18 (D.N.M. 2012)(Browning, J.)(quoting Callre. Stryker Corp., 658 F.3d 675, 681 (7th

Cir. 2011))! Thus, when determining if the requirements for federal jurisdiction are met in a

"The Court has concluded that the languag®l@®hail v. Deere & Co., to some extent,
conflicts with older Tenth Circuit decisions, mévertheless defines the scope of evidence that a
district court may consider when determining juirisdiction over a matter removed from state
court:

McPhail v. Deere & Co. appears to corfligith the Tenth Circuit's previous
decisions in_Laughlin v. Kmart Corp., and Martin v. Franklin Capital Corp.. In
Laughlin v. Kmart Corp., the Tenth Circineld that “Kmart’s economic analysis

of Laughlin’s claims for damages prepared after the motion for removal and
purporting to demonstrate the jurisdostal minimum does not establish the
existence of jurisdiction at the time the motion was made.” 50 F.3d at 873. In
Martin v. Franklin Capith Corp., the Tenth Circuit e that the defendant's
summary of the allegations and the requested relief “[did] not provide the
requisite facts lacking in the complaint.” 251 F.3d at 1291.

Aranda v. Foamex Int’l, 2012 WL 2923183, at * 1bhe Court explained #t, although there is
some conflicting precedent within the Tenth Circant this matter, it is appropriate to consider
post-removal evidence to determine whether etthjnatter jurisdiction exists, in light of the
Tenth Circuit's clarification of its precedenits McPhail v. Deere & Co._ Aranda v. Foamex
Int’l, 2012 WL 2923183, at *11-12. Indeed, the Tre@ircuit admitted that its “opinions have
not been entirely clear on [this amount-in-contrgygissue,” but held that its ruling in McPhail
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matter removed from state court, a district tooay consider evidence submitted after removal.

See_Thompson v. Intel Corp., 2012 WL 3860748, at *1#t (5 appropriate to consider post-

removal evidence to determine whether subject-matter jurisdiction exists.”).

5. Fraudulent Joinder.

A defendant may remove a case to fedeoairt based upon diversity jurisdiction in the
absence of complete diversity if a plaintiff jein nondiverse party fraudulently to defeat federal

jurisdiction. _See_ Am. Nat'l Bank &lrust Co. v. Bic Corp., 931 F.2d 1411, 1412 (10th

Cir. 1991); Hernandez v. Menlo Logistidac., No. CIV 12-0907, 2013 WL 5934411, at *14-17

(D.N.M. Sept. 30, 2013)(Browning, J.). A deflant may remove on the basis of fraudulent
joinder either while the nondiverserpais still joined or after its dismissed from the case -- the
doctrine can thus function as an exceptionetther complete diversity or the voluntary-

involuntary rule. “[A] fraudulenjoinder analysis [is] a jurisdiional inquiry,” Bio-Tec Envtl.,

v. Deere & Co. was consistent with the Tenth dits prior holdings andnalysis. _McPhail v.
Deere & Co., 529 F.3d at 954-55. Describing its mgydn Martin v. Franklin Capital Corp., in
which the Tenth Circuit statedbat a defendant must “establithe jurisdictional amount by a
preponderance of the evidence,” fhenth Circuit said “it would have been more precise to say
that the defendant must affirmativelytasish jurisdiction byproving jurisdictionalfacts that

made itpossible that $75,000 was in play, which the defendantMartin failed to do.”_McPhalil

v. Deere & Co., 529 F.3d at 955 (emphasis in original). With respect to Laughlin v. Kmart
Corp., the Tenth Circuit clarified that it was “presented with a petition and a notice of removal
that both only referred to damages in esscef $10,000.”_McPhail v. Deere & Co., 529 F.3d at
955. Furthermore, the notice of removal in ghlin v. Kmart Corp. refers only to the removal
statute and “thus no jurisdictiodn@mounts are incorporated irttee removal notie by reference

to the statute.” 50 F.3d at 873. Accordinglyeexthough there is some tension between these
decisions, because the Tenth Circuit, in MailPk. Deere & Co., characterizes its holding as
consistent with its prior decisions, and becaMa®hail v. Deere & Co. is the Tenth Circuit’s
most recent, and most thorough, discussion of teodetermine the amount in controversy, the
Court will focus its analysis ondh case. The Court thus findsitthe Tenth Circuit’s approach

in Laughlin v. Kmart is “on of the most restriaiapproaches to removal,” and the Tenth Circuit
has clarified its stance to allow a court to consider post-removal evidence when determining if
federal court jurisdictional griirements are met. Aranda v. Foamex Int’l, 2012 WL 2923183, at
n.11.
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LLC v. Adams, 792 F. Supp. 2d at 1214 (quotingekt v. Smith’s Food: Drug Citrs., Inc., 356

F.3d 1242, 1247 (10th Cir. 2004)), and, thus, the T@mtbuit instructs that the district court
should “pierce the pleadings, consider the enmtiard, and determine the basis of joinder by

any means available,” Dodd v. Fawcett Publing,, 329 F.2d 82, 85 (10th Cir. 1964)(citations

omitted). “A district court may disregard a nondiverse party named in the state court complaint
and retain jurisdiction if joinder of the nondige party is a sham or fraudulent.” Baeza v.
Tibbetts, No. CIV 06-0407, 2006 WL 2863486, at *3 (IMNJuly 7, 2006)(Vazquez, J.). The
Supreme Court has stated: “Marab traverse the allegationgpon which the liability of the
resident defendant is rested or to apply the epitraudulent’ to the joider will not suffice: the
showing must be such as compels the conclugianthe joinder is witout right and made in

bad faith.” _Chesapeake & Ohio Ry. Co.®ockrell, 232 U.S. 146, 152 (1914). The Tenth

Circuit has explained that afjations of fraudulent joinder complicate the analysis whether
removal is proper, because, “[w]hile a courtmally evaluates the prapty of a removal by
determining whether the allegations on the face of the complaint satisfy the jurisdictional
requirements, fraudulent joinder claims are assestthat the pleaags are decdjve.” Nerad v.

AstraZeneca Pharms., Inc., 203 F. AppXL, 913 (10th Cir. 2006)(unpublished).

The party asserting fraudulgontnder bears the burden ofqmf. See Montano v. Allstate

Indemnity Co., 211 F.3d 1278, 2000 WL 525592¢1a¢10th Cir. 2000)(unpublished)(“The case
law places a heavy burden on tharty asserting fraudulent joinder.”). “To justify removal
based on diversity jurisdiction, a defendantsimplead a claim of fraudulent joinder with

particularity and prove the chai with certainty.” _Couch v. Asec Indus., Inc., 71 F. Supp. 2d

1145, 1146-47 (D.N.M. 1999)(Baldock, J.). Befo2013, the most recent published Tenth

Circuit decision to state the burdef proof for demonstratingdudulent joinder was issued over
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forty years earlier in Smoot v. Chicago, Rdsland & Pacific Railroad Co., 378 F.2d 879 (10th

Cir. 1967). The Tenth Circuit said that fraudulenhger must be “established with complete

certainty upon undisputed evidence.” SmooChi., Rock Island & Pac. R.R. Co., 378 F.2d

at 882.
Actual fraud -- e.g., a gqintiff colluding with a nondierse defendant to defeat

removal -- suffices to establish fraudulent joindbut it is not required._See MclLeod v. Cities

Serv. Gas Co., 233 F.2d 242, 246 (10th Cir. 1956)¢l|Gsion in joining aresident defendant
for the sole purpose of preventing removalmay be shown by any means available.”). In

Smoot v. Chicago, Rock Island & Pacific Railroad., the Tenth Circuit stated two other bases

for finding fraudulent joinder: (i) tjhe joinder of a resident defdant against whom no cause of
action is stated is a patent sham”; or (ipdtgh a cause of action Is¢ated, the joinder is
similarly fraudulent if in fact no cause aftion exists.” 378 F.2d at 882 (quoting Dodd v.

Fawcett Pubs., Inc., 329 F.2d 82, 85 (10th €&64)). In_Smoot v. Chicago, Rock Island &

Pacific Railroad Co., the Tenth Circuit foundadidulent joinder, because the joined party’s

non-liability was “established itin complete certainty upon ungisted evidence.” 378 F.2d at
882. “This does not mean that the federal ceuilit pre-try, as a matter of course, doubtful

issues of fact to determine removability; tlkssue must be capable simmary determination

and be proven with completertainty.” _Smoot v. Chi., Roclsland & Pac. R.R. Co., 378 F.2d

at 882. In_ Smoot v. Chicago, Rock Island & Pacific Railroad Co., the plaintiff died when his car

collided with a freight train. See 378 F.2d at 881. The pldifdgi estate sued the railroad

>Collusion might look something like thispéaintiff names a nonderse defendant under
a highly dubious theory diability; the plaintiff contacts thelefendant and offers to dismiss the
case at the end of the one-yearitation, see 28 U.S.C. § 1446(c){lfe defendant agrees not to
move to dismiss before the one-year mark; and the defendant agrees to the arrangement to save
litigation costs, as well as to avoid any slehance that the coudecides to recognize the
plaintiff's theory of liability against it.
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company and joined a non-diverse alleged eng#@s a defendant. See 378 F.2d at 881. It was
undisputed that the diversity-steoying party’s employment ithh the railroad company had
“terminated almost fifteen months before thdisimn and that he was ino way connected with
the acts of negligence ascribedhim.” 378 F.2d at 881.

In recent unpublished decisions, the Tenth Circuit has adopted different articulations of
the burden of proof for fraudulefoinder, two of which are ém the United States Court of

Appeals for the Fifth Circuit.In Montano v. Allstate Indemnitfo., the Tenth Circuit quoted

favorably Hart v. Bayer Corp., 199 F.289 (5th Cir. 2000), which states:

To prove their allegation of fraudulepbinder [the removing parties] must
demonstrate that there is no possibility fpdaintiff] would be able to establish a
cause of action against [tj@ned party], in state cour In evaluating fraudulent
joinder claims, we must initially resolval disputed questionsf fact and all
ambiguities in the controlling law in favaf the non-removing party. We are
then to determine whether that party bay possibility of recovering against the
party whose joinder is questioned.

Montano v. Allstate Indemnity Co., 2113d 1278, 2000 WL 525592, at Hl(alterations in

original)(quoting_Hart v. Bayer Corp., 199 F.8d246)(internal quotation marks omitted). The

Tenth Circuit stated that theasidard for proving fraudulent joiler “is more exdmg than that
for dismissing a claim under Fed. R. Civ. P. 12(b)itjeed, the latter entails the kind of merits
determination that, absent fraudat joinder, should bé&eft to the statecourt where the action

commenced.” Montano v. Allstate IndeitynCo., 211 F.3d 1278, 2000 WL 525592, at *2. The

Tenth Circuit in_Montano v. Altete Indemnity Co. also quotddom Batoff v. State Farm

Insurance Co., 977 F.2d 848 (3d Cir. 1992), whialest “A claim which can be dismissed only
after an intricate analysis of stdaw is not so wholly insubstaalt and frivolous that it may be

disregarded for purposes of divigygurisdiction.” 977 F.2d at 853.
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In Nerad v. AstraZeneca Pharmaceuticéi€,, the Tenth Circuit adopted a different

articulation of the burden of proof. The Tenthddit stated that, where fraudulent joinder is
asserted, “the court must decide whether thegeresasonable basis toliege the plaintiff might
succeed in at least one claim against the noeersie defendant.” 203 F. App’x at 913 (citing

Badon v. RJR Nabisco, Inc., 224 F.3d 382, 393 (5th ZLi00)). The Tenth Circuit explained

that “[a] ‘reasonable basis’ meajust that: the claimeed not be a sure-thinigut it must have a
basis in the alleged facts and thelagable law.” 203 F. App’x at 913.

The United States Court of Appeals for th&HCircuit recognized the inconsistencies in
various articulations of the standard for fraudtijemder and directly @dressed the problem in
Travis v. Irby, 326 F.3d 644 (5th Cir. 2003):

Neither our circuit nor othecircuits have been clear describing the fraudulent

joinder standard. The test has been stated by thi$ itomarious terms, even

within the same opinion. For examptée Griggs [v. State Farm Lloyds, 181
F.3d 694 (5th Cir. 1999),] opinion states,

To establish that a non-diversiefendant has been fraudulently
joined to defeat diwsity, the removing party must prove . . . that
there isabsolutely no possibility that the plaintiff will be able to
establish a cause of action against the non-diverse defendant in
state court.

181 F.3d at 699 (emphasis added)(citingd®&n v. Gen. Dynamics Corp., 60 F.3d
213, 317 (5th Cir. 1995)). The Griggs impn later restates that test as
follows -- “Stated differently, we must determine whether there is any reasonable
basis for predicting that [thglaintiff] might be able taestablish [the non-diverse
defendant’s] liability on the pleaded claims in state court.” 181 F.3d at 699
(emphasis added). Similarly, in ,mming up federal law, Moore’'s Federal
Practice states at one pbi “To establish fraudulent joinder, a party must
demonstrate . . . thabsence of any possibility that the opposing party has stated a
claim under state law.” 16 Moore’Bederal Practice8 107.14[2][c][iV][A]
(emphasis added). It then commentshéTultimate question is whether there is
arguably aeasonable basis for predicting that state law might impose liability on
the facts involved.” Although these tesappear dissimilar, “absolutely no
possibility” vs. “reasonable B&,” we must assume that they are meant to be
equivalent because each is presgrig a restatement of the other.
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326 F.3d at 647 (emphases in original). TH&hRTircuit has settled upon this phrasing:

[T]he test for fraudulent joinder is whetr the defendant has demonstrated that
there is no possibility ofecovery by the plaintiff agast an in-state defendant,
which stated differently means that theseno reasonable basis for the district
court to predict that the plaintiff might be able to recover against an in-state
defendant.

Smallwood v. Ill. Cent. R.R. Co., 385 F.&b68, 573 (5th Cir. 2004)(“To reduce possible

confusion, we adopt this phrasing of the requpeabf and reject all others, whether the others
appear to describe themsa standard or not.”).

In Zufelt v. Isuzu Motors America, LCC, 727 F.Supp. 2d 1117, 1124 (D.N.M.

2009)(Browning, J.), the Court addressed thedsed that courts shaliluse when addressing
fraudulent joinder and concluded that, to bksh that a party was fraudulently joined, a
defendant has the burden of demonstrating thatétiseno possibility that the plaintiff would be
able to establish a cause oftiag” against the party allegeid be fraudulently joined. 727

F. Supp. 2d at 1124-25 (citing_Montano Adistate Indem. Co., 211 F.3d 1278, 2000 WL

525592, at *4-5). The Court explained:

[T]his District has consistently adoptéte “possibility” standard when assessing
fraudulent joinder claims. See Allen Allstate Ins. Co., No. CIV 08-0733, 2008
WL 6045497 (D.N.M. Oct. 31, 2008)(Browry, J.)(holding that the claims
asserted against the non-diverse déémt were “possibly viable under New
Mexico law, and ... sufficient tgreclude federal jurisdiction”), Baeza V.
Tibbetts, 2006 U.S. Dist. LEXIS 337, at *11, 2006 WL 2863486 (stating that
“[rlemand is required if my one of the claims againghe defendarjtis possibly
viable”); Provencio v. Mendez, N&IV 05-623, 2005 U.S. Dist. LEXIS 39012,
at *25, 2005 WL 3662957 (D.N.M. Sef29, 2005)(Browning, J.)(stating that
“there must be no possibility the [p]laifiti have a claim against [the non-diverse
defendant]”);_Couch v. Astec Indus., In€1 F. Supp. 2d at 1147 (stating that, to
defeat removal jurisdiction, “[t|he plaifftneed only demonsdite the possibility
of the right to relief”). This Courtin Couch v. Astec Indus., Inc., noted with
approval the language of the United Stafsurt of Appeals for the Eleventh
Circuit, which states that “if there is @v a possibility that a state court would
find that the complaint states a causeaofion against any onef the resident
defendants, the federal court must findttthe joinder was proper and remand the
case to the state court.”  CouchAstec Indus., Inc., 71 F. Supp. 2d at 1147
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(quoting Triggs v. John Crump Towot Inc., 154 F.3d 1284, 1287 (11th
Cir. 1998))(emphasis in original).

Zufelt v. Isuzu Motors Am., LCC, 727 F. Supp. 2d at 1229.

In Brazell v. Waite, the Tenth Circuit statddht the “removing party must show that the

plaintiff has ‘no cause of action’ against the fraedtly joined defendant,but it did not further

elaborate on that burden. 2013 WL 2398893, afcittng Dodd v. Fawcett Publ’'ns, Inc., 329

F.2d 82, 85 (10th Cir. 1964); Roe v. Gen. Ahife Ins. Co., 712 F.2d 450, 452 n.* (10th

Cir. 1983)).
In 2013, the Tenth Circuit published its figinion since 1946 regarding the burden of

proof for demonstrating fraudulent joinder: “BEstablish fraudulent joder, the removing party
must demonstrate either: (1) actual fraud in tleaging of jurisdictional fast or (2) inability of
the plaintiff to establish a cause of action agaiine non-diverse party in state court.” Dutcher

v. Matheson, 733 F.3d 980, 988 (10th Cir. 2013)(Briscoe, C.J., joined by Seymour &

Bacharach, JJ.)(quoting Cuevas v. BAC Hohwmans Servicing, LP, 648 F.3d 242, 249 (5th

Cir. 2011)). In Dutcher v. Matheson, the Tenth Giirceviewed a districtourt’s holding that it

had diversity jurisdiction ovea case where Utah citizensesuReconTrust, a Texas-based
national bank, Stuart T. Magkon, a Utah citizen, and Maon’s law firm. See 733 F.3d
at 983, 987. The plaintiffs alleged that Medbn and his law firm enabled ReconTrust to
conduct an illegal nonjudicial foreclosure by diag the foreclosure sales on behalf of the
Texas-based bank. See 733 F.3d at 983. Thedkmiés removed the case to federal court and
alleged that the plaintiffs fraudulently joingde Utah defendants. See 733 F.3d at 983. The
district court agreed, finding &y, under Utah law, “an attorneannot be heléiable to a non-
client absent fraud, collusion or privity obmtract.” 733 F.3d at 988. The Tenth Circuit

disagreed with that characterization of Utal,laoncluding instead that, in the case on which
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the defendants relied, the Supreme Court of Utah “has simply limited the circumstances in which
a lawyer owes a duty of care to non-clientarfractions arising out athe provision of legal
services.” 733 F.3d at 988. In rejecting thenalaf fraudulent joinderthe Tenth Circuit said
that does not mean that the plaintiffs/éatated a valid claim against Matheson
and his law firm. Or even that Ma&bson and his law firm are not somehow
fraudulently joined. But the defendantseded to clear high hurdle to prove
something they have yet togwe, i.e., fraudulent joinder.
733 F.3d at 989.
The Tenth Circuit did not elaborate on théetielant’s burden toh®w fraudulent joinder,

except to say that it is “a high hurdle.” 733 F.3d at 989. It quoted, however, Cuevas v. BAC

Home Loans Servicing, LP, a Fifth Circuit opinitmat repeats the clarified standard from the

Smallwood v. lllinois Central Railroad Co. case. See Dutcher v. Matheson, 733 F.3d at 988

(10th Cir. 2013)(quoting Cuevas v. BAC e Loans Servicing, LP, 648 F.3d at 249).

Under the second way, the test is “whettier defendant has demonstrated that
there is no possibility ofecovery by the plaintiff agast an in-state defendant,
which stated differently means that theseno reasonable basis for the district
court to predict that the plaintiff might be able to recover against an in-state
defendant.” [Smallwood v.llICent. R.R. Co., 385 F.3d &73.] If there is no
reasonable basis of recoyerthen the court can conclude that the plaintiff's
decision to join the in-state defendant was indeed improper, unless that showing
compels the dismissal @&l defendants. There is no improper joinder if the
defendants’ showing compels the samsultefor the resident and nonresident
defendants, because this simply meanstti@plaintiff's case is ill founded as to

all of the defendants. Such a defenseage properly an attack on the merits of
the claim, rather than an inquiry intoetipropriety of the jaider of the in-state
defendant.

Cuevas v. BAC Home Loans Servicing, LP, 648drat 249 (emphasis in original)(citations

omitted). Based on the Tenth Circuit’s historyreliying on Fifth Circuit analysis in fraudulent
joinder cases, the Tenth Circuvould likely approve this atitional explanation of the
fraudulent joinder standard.Accordingly, the Court will us the following standard for

fraudulent joinder: whether the féeadant has demonstrated thagrthis no possibility that the
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plaintiff will obtain a judgmentgainst an in-state defendar@f. Zufelt v. Isuzu Motors Am.,

LCC, 727 F. Supp. 2d at 1124-25 (concluding thatidulent joinder occurs when “there is no
possibility that the plaintiff wowl be able to establish a causeacfion” against the party alleged

to be fraudulently joined). No case sets fdith burden of proof that applies to (much rarer)
allegations of actual fraud, such as plaintiff-cef@nt collusion, but thedTirt concludes that the
clear-and-convincing stalard -- the usual standard for fraud -- is appropriate, see, e.q., United

States v. Thompson, 279 F.2d 165, 167 (10th Cir. 1980)allegation offraud is a serious

matter; it is never presumeddmust be proved by clear anongincing evidence.” (citations
omitted)).

A less-clear issue -- at lg¢as other courts -- is whethdraudulent joinder permits the
removal of actions that have been pendingtate court for over a year. Section 1446(c)(1)
provides: “A case may not be removed undebpsgction (b)(3) on théasis of jurisdiction
conferred by section 1332 more than 1 year aivenmencement of the action....” 28 U.S.C.
§ 1446(c)(1). Two district court cases withine Tenth Circuit addressing the issue both
concluded that fraudulent joinder does not pethgtremoval of actions that have been pending
in state court for over a year, but the distieciurts issued those opinions before Congress
amended 8 1446 in 2012 to add the remainder (the omitted portion) of the sentence quoted earlier
in this paragraph: “unless the dist court finds that the plairffihas acted in bad faith in order

to prevent a defendant from removing the action.” 28 U.S.C. § 1446(c)(1). See Chidester v.

Kaz, Inc., No. CIV 08-0776, 2009 WL 2588864, *3 (N.D. Okla. Aug. 19, 2009)(Kern, J.);

Caudill v. Ford Motor Co., 271 F. Supp. 2d 1324, 1327 (N.D. Okla. 2003)(Eagan, J.). Outside

the Tenth Circuit, the Courts of Appeals have didile, and district carts appear more-or-less

evenly split on the issue, wigbme holding that a case can bemoged on the basis of fraudulent
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joinder after the one-year mark, see HavdyAjax Magnathermic Corp., 122 F. Supp. 2d 757,

759 (W.D. Ky. 2000); Johnson v. Heublein, .In882 F. Supp. 438, 444-45 (S.D. Miss. 1997);

Barnett v. Sylacauga Autoplex, 973 F. Supp58, 1367 (N.D. Ala. 1997); Leslie v. BancTec

Serv. Corp., 928 F. Supp. 341, 346 (S.D.N.Y. 1986)rrison v. Nat'l Ben. Life Ins. Co., 889

F. Supp. 945, 950-51 (S.D. Miss. 1995); SaundeWire Rope Corp., 777 F. Supp. 1281, 1282-

83 (E.D. Va. 1991); Greer v. Skilcraft, 704%upp. 1570, 1582-83 (N.D. Ala. 1989), and others

concluding that the fraudulent-joinder doctribows to the one-yeéimitation, see Codner v.

Am. Home Prods. Corp., 123 F. Supp. 2d 1272, 1274 (W.D. @&(0); Hattaway v. Engelhard

Corp., 998 F. Supp. 1479, 1481-82 (M.D. Ga. 19%8)ssaw v. Voyager Life Ins. Co., 921

F. Supp. 723, 724-25 (M.D. Ala. 1996); Zumas v. Owens-Corning Fiberglas Corp., 907 F. Supp.

131, 133-34 (D. Md. 1995); Price v. Messer, & Supp. 317 (S.D. W. Va. 1995); Norman v.

Sundance Spas, Inc., 844 F. Supp. 355, 356-5D.(\Wy. 1994); Brock v. Syntex Labs., Inc.,

791 F. Supp. 721, 722-23 (E.D. Tenn. 1992); CefeHorsehead Research & Dev. Co., 805

F. Supp. 541, 543-44 (E.D. Tenn. 1991); O’'RoutkeCommunique Telecomms., Inc., 715

F. Supp. 828, 829 (E.D. Mich. 1989). Again, however, all of these cases came before the
addition of 28 U.S.C. § 1446(c)(1), whichaffed a bad-faith exception to the one-year

limitation, discussed at length later in thismmpn. In_Aguayo v. AMCO Insurance Co., 59 F.

Supp. 3d 1225, 1256 (D.N.M. Oct. 31, 2014)(Brownihy, the Court corladed that, because
§ 1446(c)(1)’'s bad-faith exception socedural, rather than jsdictional,_se&9 F. Supp. 3d at
1270 (noting that Congress amendbkd one-year limitation to clayifthat it is procedural by

modeling it after the Fifth Citgt's interpretation in Tedfar v. Warner-Lambert Co., 327 F.3d

423, 427 (5th Cir. 2003)), the exception exterls applicability ofthe fraudulent-joinder

doctrine past one year. See 59 F. Supp. 3d at 1256.
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The Court concludes thatataddition of the bad-faitbxception to the one-year
limitation clarifies that the one-year limitation is procedural, rather than
jurisdictional, and, thusgxtends the applicability draudulent joinder doctrine
past the one-year mark. Thus, defants may remove a case on fraudulent
joinder grounds even after it has bgending in state court for more than one
year.

59 F. Supp. 3d at 1256.

Another less-than-clear issueagain, at least, in other courtsthat concerns fraudulent
joinder is whether it creates an exception toftinem-defendant rule -- wth provides that even
an action with complete diversity cannot be o#ed if any defendant is a citizen of the forum
state -- in addition to creating an exception te thle of complete diversity. See 28 U.S.C.
§ 1441(b)(2). Courts and commentators redrsudulent joinder as involving the legally
unjustifiable naming of a nondiverse party, atpavho defeats complete diversity, or a

diversity-spoiling party, but, lbere the Court’s opinion in guayo v. AMCO Insurance Co., no

case addressed whether the doctrine extentlsetavrongful naming of a diverse party whose
inclusion in the lawsuit nonethale defeats removal because of plaety’s status as a citizen of

the forum state. See Brazell v. Waite, 523\pp’x at 884 & n.3 (implying, but not holding or

stating clearly, that fraudulent joinder is arcegtion to the forum-defendarule, and noting an

“apparent lack of ruling from any federal appé&d court, and [a] split among district courts, on

the issue” (citing Morris v. Nuzzo, 718 F.8&0, 666 (7th Cir. 2013))); Hernandez v. Cooper

Tire & Rubber Co., No. CIV 12-1399, 20M¥L 141648, at *2 n.2 (D. Kan. Jan. 11, 2013)

(Lungstrum, J.)(“Some courts have extended thadulent joinder doctrine to diverse, in-state

defendants in light of the forum defendant rule.” (citing Morrisv. Mid-Century Ins. Co.,

No. CIV 12-0578, 2012 WL 3683540, at *5 (S.bd. Aug. 24, 2012), vacated and remanded

sub nom._Morris v. Nuzzo, 718 F.3d 660)). h&lugh the policy justifations behind the

fraudulent-joinder doctrine would seem to applstjas strongly to the forum-defendant rule as
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they do to complete diversity, there is a@mportant legal distinction between the two
requirements: complete diversity is a requiremanoriginal subject-miéer jurisdiction and is
found in § 1332; the forum-defendant rule is unigueesmoval jurisdiction -- it does not apply to
cases filed in federal court in the first imste -- and is found in § 1441. See 28 U.S.C.

88 1332(a), 1441(b)(2). Fraudulgontnder, however, applies only in the removal context and

does no work in cases filed in federal courthe first instance. Thus, in Aguayo v. AMCO

Insurance Co., the Court concluded that the freardyoinder doctrine aps equally to joining
non-diverse parties as it doegdaming forum-citizen defendast See 59 F. Supp. 3d at 1257.

As such, the Court sees no principledson to limit fraudulent-joinder doctrine’s
application to the joining of nondiverse pestto defeat complete diversity, while
excluding the functionally identical prac# of fraudulently joining forum-citizen

defendants to defeat the forum-defendamé¢. The Court, terefore, construes

fraudulent-joinder doctrine as peattimg removal whenever a plaintiff

fraudulently joins a party #t defeats removal jurisdion, whether that defeat
comes by way of complete diversity the forum-defendant rule.

Aguayo v. AMCO Ins. Co., 59 F. Supp. 3d at 1257.

The Tenth Circuit cannot reviea district court’s order toemand based on a finding of

fraudulent joinder._See Nerad v. AstraZenecar®i., Inc., 203 F. App’x at 913 (holding that,

because the district court remanded basedit®nconclusion that it lacked subject-matter
jurisdiction at the timeof removal, 28 U.S.C. § 1447(d) precluded the Tenth Circuit from
reviewing the order). The fudulent joinder inquiry on a motion to remand is a subject-matter

jurisdiction inquiry. _See Albert v. SmithFood & Drug Citrs., Inc., 356 F.3d at 1247.
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6. Procedural Misjoinder.®

Rule 20 of the Federal Rules of Civil Procedure provides:

(@) Persons Who May Join or Be Joined.

(1)

(2)

3)

Plaintiffs. Persons may join in emaction as plaintiffs if:

(A) they assert any right to relief jointly,
severally, or in the alternative with respect
to or arising out ofthe same transaction,
occurrence, or series of transactions or
occurrences; and

(B) any question of law or fact common to all
plaintiffs will arise in the action.

Defendants. Persons -- as well as a vessel, cargo, or other
property subject to admiraltprocess in rem -- may be
joined in one action as defendants if:

(A) any right to relief is asserted against them
jointly, severally, or in the alternative with
respect to or arising out of the same
transaction, occurrence, or series of
transactions or occurrences; and

(B) any question of law or fact common to all
defendants will arise in the action.

Extent of Relief. Neither a plaintiff nor a defendant need
be interested in obtaining defending against all the relief

demanded. The court may gramigment to one or more

plaintiffs according to their ghts, and against one or more
defendants according tbeir liabilities.

®The Court refers to the doirte as “procedural misjoindg rather than “fraudulent

misjoinder,” because of the confusion that therd “fraudulent” has caused in the fraudulent
joinder context. As the Honorable Martha A.sdaez, then-Chief Distii Judge for the United
States District Court for the District of NeMtexico, once explainedfraudulent joinder is a
term of art. It does not reflect on the integofyplaintiff or counsel, burather exists regardless
of the plaintiff’'s motives when the circumstas do not offer any other justifiable reason for
joining the defendant.” _Baeza v. Tilitee No. CIV 06-0407, 2006 WL 2863486, at *1 n.1
(D.N.M. July 7, 2006)(Vasquez, J.). The Cowil refer to the doctrine as “procedural
misjoinder” to avoid expanding that conis. Flores-Duenas v. Briones, 2013 WL 6503537,
at *22 n.8.
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Fed. R. Civ. P. 20(a).

“Procedural misjoinder,” also known as “fraueint misjoinder,” is a recent development
that is related to fraudulent jader, but distinct from it. Bfessor E. Farish Percy of the
University of Mississippi Swool of Law has explained:

Fraudulent misjoinder occurs when a pléirsues a diverse defendant in state
court and joins a non-diverg® in-state defendant evehough the plaintiff has

no reasonable procedural basis to joinhsdefendants in one action. While the
traditional fraudulent joinder doctrine inquirego the substantive factual or legal
basis for the plaintiff's claim againstehurisdictional spiter, the fraudulent
misjoinder doctrine inquires into the proceal basis for the pintiff's joinder of

the spoiler. Most state juiler rules are modeled after the federal joinder rule that
authorizes permissive joinder of pastizghen the claims brought by or against
them arise “out of the same transactiooguwrence, or series of transactions or
occurrences” and give rise to a commongfoa of law or fact Thus, in a case
where the joined claims are totally umateld, a federal disti court may find
removal jurisdiction pursuant to the fraudulent misjoinder doctrine even though
the plaintiff has a reasonable substantive basis for the claim against the
jurisdictional spoiler.

E. Farish Percy, Defining the Contours oé tBmerging Fraudulent Mjoinder Doctrine, 29

Harv. J.L. & Pub. Pol'y 569, 572 (2006)(footnotes omitted).
The United States Court of Appeals for televenth Circuit formulated the doctrine in

Tapscott v. MS Dealer Service Corpdaexplained its purpose as follows:

Misjoinder may be just as fraudulent as tbinder of a resident defendant against
whom a plaintiff has no possibility of a ceiof action. A defendant’s “right of
removal cannot be defeated by a fraudujeintder of a resident defendant having
no real connection with the controversyWilson v. Republic Iron & Steel Co.,
257 U.S. 92, 97 (1921).

Tapscott v. MS Dealer Serv. @oy 77 F.3d at 1360 (footnote omitted).

The facts of Tapscott v. MS Dealer Serviwerp. illustrate the doctrine’s operation. The

case involved two proposedatd-law class actions, joined togethn a singlecase: (i) a class

action in which an Alabama resident allegétt four defendantsincluding an Alabama
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resident, had violated@arious provisions of Alabama frd and consumer-protection law in
connection with the “sale of ‘séce contracts’ on automobilesldaand financed in Alabama,”

77 F.3d at 1355; and (ii) a claastion in which Alabama alledethree defendants, including
Lowe’s Home Centers, a North Carolina restdeéhad violated Alabaen consumer-protection

law in connection with the sale of retail product, see 77 F.3d at 1355. The second class action
named Lowe’s Home Centers as “the putativienigant class representative for a ‘merchant’
class.” 77 F.3d at 1355. This unified case Imadc particular plaintiffs “with particular
defendants against whom they g#eindividual claims”; as rel@ant here, the only two class
representatives for the class action were Alabasidests, and they asserted claims only against
Lowe’s Home Centers. 77 F.3d at 1359-60.

The district court concluded that there weasallegation of joint Ability or conspiracy,
and that the claims involved in the car-salesschagion were “wholly distinct from the alleged
transactions involved in the” rattg@roducts class adn. 77 F.3d at 1360. Rather, “[tlhe only
similarity between” the two classes was that theth alleged violations of Alabama statutory
law; “[sJuch commonality on its face [was] iffigient for joinder.” 77 F.3d at 1360. The
Eleventh Circuit agreed and explained:

Although certain putative class representatives may have colorable claims against

resident defendants in the putative “autdmte” class, these resident defendants

have no real connection with the cawersy involving [the retail-products

plaintiffs and] Lowe’s in the putative “enchant” class action. We hold that the

district court did not err idinding an attempt to ded¢ diversity jurisdiction by
fraudulent joinder. We do not hold thraere misjoinder is fraudulent joinder, but

we do agree with the district court thapgellants’ attempt to join these parties is

SO egregious as to coitgte fraudulent joinder.

77 F.3d at 1360.

The procedural misjoinder doctrine’s reachsaid the Eleventh Ciuit is unclear. The

Tenth Circuit recently described the doctrine’s staifollows: “It appears that the Fifth Circuit
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may also accept procedural misjoinder. No dgirtias rejected the daote, but the district

courts and the commentators apdit.” Lafalier v. State Farnfkire & Cas. Co., 391 F. App’x

at 739 (citing, for the proposition that the Fif@hrcuit accepts the doctrine, Crockett v. R.J.

Reynolds Tobacco Co., 436 F.3d at 532-33rdrBenjamin Moore & Co., 309 F.3d 296, 298

(5th Cir. 2002)). While the Tenth Circuit recaggd that “[tjhere may be many good reasons to
adopt procedural misjoinder,” it declined &wlopt the doctrine, because it would not have

changed the result in that case. Lafalier v.eStatrm Fire & Cas. Co391 F. App’x at 739._See

14B Charles A. Wright & Arthur MillerFederal Practice & Poedure § 3723, at 867-77 &

n.122 (3d ed. 2009)(confirming thewddoping doctrine’s unclear stes). The Court, however,
has adopted the doctrine and aggblit in two cases, #lough it concluded in both cases that no

procedural misjoinder occurred, and both cakas tesulted in remand. See Ullman v. Safeway

Ins. Co., 995 F. Supp. 2d 1196 (D.N.M. 2013)(BrownJ.); Flores-Dugas v. Briones, 2013

WL 6503537, at *1.

LAW REGARDING DIVERSITY JURISDICTION

“Subject-matter jurisdiction under 28 U.S.C1332(a)(1) requires:)(complete diversity
among the parties; and (ii) that ‘the mattecantroversy exceeds the sum or value of $75,000,

exclusive of interest and cest Thompson v. Intel Corp2012 WL 3860748, at *12 (citing 28

U.S.C. 8§ 1332(a)). As the Court has previowestplained, “[the SupreenCourt of the United
States has described this statytdiversity requirement as ‘compéetliversity,” and it is present
only when no party on one side of a dispute shares citizenship with any party on the other side of

a dispute.” _McEntire v. Kmart Corp2010 U.S. Dist. LEXIS 13373, at *3 (D.N.M.

2010)(Browning, J.)(citing_Strawbridge v. Gsg, 7 U.S. (3 Cranch) 267, 267-68 (1806),

overruled in part by Louisville & N.R. Ce. Mottley, 211 U.S. 149 (1908); McPhail v. Deere &
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Co., 529 F.3d at 951). The amaoum-controversy requirement sn “estimate of the amount

that will be put at issue in ¢hcourse of the litigation.” Vaér v. Metro. Prop. & Cas. Ins. Co.,

867 F. Supp. 2d 1143, 1163 (D.N.M. 2012)(Browgnid.)(citing_McPhail v. Deere & Co., 529

F.3d at 956). The Court will disss the two requirements in turn.

1. Diversity in Citizenship.

For diversity jurisdiction purposes, a pans domicile determines citizenship. _See

Crowley v. Glaze, 710 F.2d 676, 678 (10th Cir. 201'3.person’s domicile is defined as the

place in which the party has a residence in fact andtant to remain indetfitely, as of the time

of the filing of the lawsuit. McEntire v. Kmart Corp., 2010 U.S. Dist. LEXIS 13373, at *3

(citing Crowley v. Glaze, 710 F.2d at 678). See Freeport-McMoRan, Inc. v. KN Energy, Inc.,

498 U.S. 426, 428 (1991)(“We have consistently hi#t if jurisdiction exists at the time an
action is commenced such juristit;m may not be divested by suljsent events.”). If neither a
person’s residence nor the location where the pdrasran intent to remagcan be established,
the person’s domicile is that ofshor her parents at the timetbe person’s birth._See Gates v.

Comm’r of Internal Revenue, 199 F.2d 291, 290tk Cir. 1952)(“[T]he law assigns to every

child at its birth a domicile of agin. The domicile of origin which the law attributes to an
individual is the domicile of his parents. It continues until another domicile is lawfully
acquired.”). Additionally, “while residence andizenship are not the same, a person’s place of

residence is prima facie evidenafehis or her citizenship."McEntire v. Kmart Corp., 2010 U.S.

Dist. LEXIS 13373, at *3 (citing State Farm Mututo. Ins. Co. v. Dyer, 19 F.3d 514, 520 (10th

Cir. 1994)). A corporation, on thether hand, is “deemed to laecitizen of any State by which
it has been incorporated and of Bt@ate where it has its principal place of business.” Gadlin v.

Sybron Int’l Corp., 222 F.3d 797, 799 (10th G600)(quoting 28 L&.C. § 1332(c)(1)).
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2. Amount in Controversy.

The statutory amount-in-controversy regument, which presently stands at $75,000.00,
must be satisfied as between a single plaintiff and a single defendant for a federal district court to
have original jurisdiction over the dispute; [daintiff cannot aggregfe independent claims
against multiple defendants to satisfy the amount-in-controversy requirement,” nor can multiple
plaintiffs aggregate their claims against a sirdgéendant to exceed the threshold. Martinez v.
Martinez, 2010 U.S. Dist. LEXIS 38109, at *18.N.M. 2010)(Browning,J.). If multiple
defendants are jointly liable, or jointly and severally liable, on some of the claims, however, the
amounts of those claims may be aggregateshtitsfy the amount-in-camversy requirement as

to all defendants jointly liable for the atas. See Alberty v. WSur. Co., 249 F.2d 537, 538

(10th Cir. 1957);_Martinez v. Martinez, 2010.S. Dist. LEXIS 3809, at *18. Similarly,

multiple plaintiffs may aggregate the amountsledir claims against a single defendant if the

claims are not “separate and distinct.” Kawr. Franklin Capital Corp., 251 F.3d 1284, 1292

(10th Cir. 2001)(Seymour, C.J.), abrogatedotiter grounds by Dart @nokee Basin Operating

Co. v Owens, 135 S. Ct. 547 (2014). Multiple claims by the same plaintiff against the same
defendant may be aggregated, even if themdaare entirely unrelated. See 14A Charles A.

Wright et al.,_Federal Practice and Procedulurisdiction 8§ 3704, at 566-95 (4th ed. 2011).

While the rules on aggregation soucomplicated, they are not ingatice: if a single plaintiff --
regardless whether he or she is the only plaintiff who will share in the recovery -- can recover
over $75,000.00 from a single defendant -- regardidssther the defendatias jointly liable
co-defendants -- then the court has originaisfliction over the disputbetween that plaintiff

and that defendant. The court dhen exercise supplemental gdiction over other claims and

parties that “form part of the same caseantroversy under Articldl,” 28 U.S.C. § 1367(a),
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meaning that they “derive from a common nucleus or operative fact.” United Mine Workers of

Am. v. Gibbs, 383 U.S. 715, 725 (1996).
Satisfaction of the amount-in-controwersequirement must be established by a

preponderance of the evidence. See NMdPh Deere & Co., 529 F.3d at 953, 955 (“[T]he

defendant must affirmatively establistrigdiction by proving jurisdictional facthat malk]e it
possiblethat $75,000 [i]s in play.”). Ithe context of establishirap amount-in-controversy, the
defendant seeking removal could appearb#& bound by the plaintiffs chosen amount of

damages in the complaint, which would seenaltow a plaintiff to aoid federal jurisdiction

“merely by declining to allege the jurisdictidreamount [in controversy] McPhail v. Deere &

Co., 529 F.3d at 955. The Tenthr@iit's decision in_McPhail vDeere & Co. has foreclosed

such an option from a plaintiff who wishesremain in state court, McPhail v. Deere & Co.

holds that a defendant’s burdeneastablishing jurisdictional facts is met if the defendant proves
“jurisdictional facts that make it possilileat $75,000 [is] in play.” 529 F.3d at 955.

The Supreme Court recently clarified thadefendant seeking removal to federal court
need only include in the notice cdmoval a plausible allegatidhat the amount in controversy

exceeds the jurisdictional thredtl. See Dart Cherokee Basin Operating Co., LLC v. Owens,

135 S. Ct. at 554. The district court shouwdnsider outside evidence and find by a
preponderance of the evidence whether the amauobntroversy is satisfied “only when the

plaintiff contests, or the coulquestions, the defendant’'s agi&tion.” Dart Cherokee Basin

Operating Co., LLP v. Owens, 135 S. Ct. at 554.

LAW REGARDING MOTIONS TO AMEND

“While Rule 15 governs amendments to pleadings generally, rule 16 of the Federal Rules

of Civil Procedure governs amendments toestuling orders.”_Bylin v. Billings, 568 F.3d 1224,
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1231 (10th Cir. 2009)(citing Fed. R. Civ. P. 16(bY¥hen a court has not entered a scheduling
order in a particular case, rul® governs amendments to a ptdf’'s complaint. _See Fed. R.

Civ. P. 15. When a scheduling order govermsdaise’s pace, however, amending the complaint
after the deadline for such amendments impjiaiequires an amendment to the scheduling

order, and rule 16(b)(4) governs adgas to the scheduling order. $34in v. Billings, 568 F.3d

at 1231.
Rule 15(a) of the Federal Rules of Civil Procedure provides:

(1) Amending as a Matter of Course.A party may amends pleading once as a
matter of course within:

(A) 21 days after serving it, or
(B) if the pleading is one tavhich a responsive pleading is
required, 21 days after service of a responsive pleading or 21
days after service of a motion under rule 12(b), (e), or (f),
whichever is earlier.
(2) Other Amendments. In all other cases, a party may amend its pleading only
with the opposing party’s written consenttbe court’s leave. The court should
freely give leave when justice so requires.
Fed. R. Civ. P. 15(a)(bold and iti in original). Further, the local rules provide that, with
respect to motions to amenghl@ading, “[a] proposedmendment to a pleading must accompany
the motion to amend.” D.N.M.LR-Civ. 15.1.

Under rule 15(a), the court should freehamgfrleave to amend agalding where justice so

requires. _See In re Thornburg Mortg., Irfeec. Litig., 265 F.R.D. 571, 579-80 (D.N.M.

2010)(Browning, J.); Youell VRussell, 2007 WL 709041, at *1-2 (D.N.M. 2007)(Browning, J.);

Burleson v. ENMR-Plateau Tele.Coop., 2005 WL 3664299, at *1-2 (D.N.M.

2005)(Browning, J.). The Supreme Court has sttat in the absence of an apparent reason

such as “undue delay, bad faith or dilatory motive [,] repeated failure to cure deficiencies by
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amendments previously allowed,dure prejudice to the opposingriyaby virtue of allowance of
the amendment, futility ohAmendment, etc.,” leave to amend should be freely given. Fomen v.

Davis, 371 U.S. 178, 182 (1962). See CurleRerry, 246 F.3d 1278, 1284 (10th Cir. 2001); In

re Thornburg Mortg., Inc. Sec. Litig., 265 F.R.D. at 579-80.

A court should deny leave to amend undée r16(a) where the proposed “amendment

would be futile.” Jefferson Cnty. Sch. Dist. Moody’s Investor'sServ., 175 F.3d 848, 859

(10th Cir. 1999). _See In re Thornburg Mprtinc. Sec. Litig., 265 F.R.D. at 579-80. An

amendment is “futile” if the plading, “as amended, would be subject to dismissal.” In re

Thornburg Mortg., Inc. Sec. Ldi, 265 F.R.D. at 579-80 (citing T8@ommc’'ns Network, Inc. v.

Turner Network Television, Inc., 964 F.2d 1022, 1028 (10th Cir. D99%® court may also deny

leave to amend “upon a showingwfdue delay, undue prejudiceth® opposing party, bad faith
or dilatory motive, [or] failure to cure deficieiles by amendments previously allowed.” In re

Thornburg Mortg., Inc. Sec. Litig., 265 F.R.Bt 579 (quoting Frank v. U.S. W., Inc., 3 F.3d

1357, 1365-66 (10th Cir. 1993)). See YouelRussell, 2007 WL 709041, at *2-3; Lymon V.

Aramark Corp., 2009 WL 1299842 (D.N.M. 2009)(Brongpi J.). The Tenth Circuit has also

noted:

It is well settled in this circuit that untimeliness alone is a sufficient reason to
deny leave to amend, see Woolsey v. Marion Laboratories, Inc., 934 F.2d 1452,
1462 (10th Cir. 1991); Las Vegas Ice & C@tbrage Co. v. Far West Bank, 893
F.2d 1182, 1185 (10th Cir. 1990); First CBank v. Air Capitol Aircraft Sales,

820 F.2d 1127, 1133 (10th Cir. 1987), espécihen the party filing the motion

has no adequate explanation fore thilelay, Woolsey,934 F.2d at 1462.
Furthermore, “[wlhere # party seeking amendmekhows or should have
known of the facts upon which the proposed amendment is based but fails to
include them in the original complaint, the motion to amend is subject to denial.”
Las Vegas Ice, 893 F.2d at 1185.
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Frank v. U.S. W., Inc., 3 F.3d at 1365-66The longer the delay, “thmore likely the motion to

amend will be denied, as protracted delay, with its attendant burdens on the opponent and the
court, is itself a sufficient reason for the court to withhold permission to amend.” Minter v.

Prime Equip. Cq.451 F.3d at 1205 (citing Stev. Girl Scouts of the USA, 383 F.3d 7, 12 (1st

Cir. 2004)). Undue delay occurs where thairgiffs amendments “make the complaint ‘a

moving target.” _Minter v. Hme Equip. Co., 451 F.3d at 12Q§uoting Viernow v. Euripides

Dev. Corp., 157 F.3d 785, 799-800 (1@fh. 1998)). “[P]rejudiceto the opposing party need

not also be shown.” Las Vegasl& Cold Storage Co. v. Far W. Bang93 F.2d at 1185.

“Where the party seeking ansiment knows or should have knowhthe facts upon which the
proposed amendment is based but fails to inctbden in the original complaint, the motion to

amend is subject to denial.” _Las Vegas B Cold Storage Co. v. Far W. Bank, 893 F.2d at

1185 (quoting State Distribs., Ine. Glenmore Distillerie€o., 738 F.2d 405 (10th Cir. 1984)).

Along the same vein, the court will deny amendimkthe party learnedf the facts upon which
its proposed amendment is based and nevesthel@easonably delayed in moving to amend its

complaint. _SedPallottino v. City of Rio Rancho, 3&.3d 1023, 1027 (10th Cir. 1994)(noting

motion to amend filed “was not based on new ena unavailable at the time of the original
filing”).

Refusing leave to amend is generallgtified only upon a showg of undue delay,
undue prejudice to the opposing patigd faith or dilatory motivefailure to cure deficiencies

by amendments previously allowed, or futilityashendment. _See Castleglen, Inc. v. Resolution

"The Court notes that there is older authorityhia Tenth Circuit that seems to be to the
contrary. _Se®.E.B., Inc. v. Ralston Purina Co., 525 F.2d 749, 751 (10th Cir. 1975)(“Lateness
does not of itself justify the denial ofdlamendment.”). Minter v. Prime Equipment Geems
to clarify that the distinction is between “dgt and “undue delay.” Minter v. Prime Equipment
Co., 451 F.3d at 1205-06. Delay is undue “wkige party filing the motion has no adequate
explanation for the delay.” Minter Prime Equipment Co., 451 F.3d at 1206.

-51 -



Trust Corp., 984 F.2d 1571, 1585 (10th Cir. 9&8ng Foman v. Davis, 371 U.S. at 182).

Again, the matter is left to th@ourt’s discretion._See Frank v. U.S. W., Inc., 3 F.3d at 1365-66.

SeeDuncan v. Manager, Dep’'t of Safety, C#yCnty. of Denver, 397 F.3d 1300, 1315 (10th

Cir. 2005)(quoting Frank v. U.S. West, Inc.F38d at 1365-66, and stating that resolving the

issue whether to allow a plaintiff to file a supplement to his complaint is “well within the
discretion of the district court”). “The . .Tenth Circuit has emphasizédat ‘[tjhe purpose of
[rule 15(a)] is to provide litigants the maximuopportunity for each claim to be decided on its

merits rather than on procedurateties.” B.T. ex rel. G.T. v. Santa Fe Pub. Schs., 2007 WL

1306814, at *2 (D.N.M. 2007)(Browning, J.)(quaji Minter v. Prime Equip. Co., 451 F.3d
1196, 1204 (10th Cir. 2006)). “Specifically, the..Tenth Circuit has determined that district
courts should grant leave to amend when doingaad yield a meritorious claim.”_Burleson v.

ENMR-Plateau Tel. Co-op., 2005 WL 3664299, *at (D.N.M. 2005)(Browning, J.)(citing

Curley v. Perry, 246 F.3d 1278, 1284 (10th Cir. 2001)).

LAW REGARDING RULE 19

Parties meeting the criteria laid out in rule 19(a)(1) are required parties. If a required
party is not joined, then “the court mustrder that the person be made a party.”
Fed. R. Civ. P. 19(a)(2). If the required pargnnot be joined, then@urt must consider the
factors in rule 19(b) to deteine whether it should dismiss tlease or should allow the case to
proceed with the existing parties.

Earlier case law generally describes thosgigmwho should be joined under rule 19(a)
as necessary parties, and those necessary panibse absence requires that a case be dismissed
under rule 19(b) as indispensable partiesnecessary and indispensable parties. The 2007

amendments to the rules changesl tdrm necessary parties to reqdiparties._See Fed. R. Civ.
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P. 19. These amendments were stylistic dnbwever, and much of ¢hcase law interpreting
rule 19 predates the amendments and referedessary and indispensaplarties. _See Fed. R.
Civ. P. 19 (Advisory Committee Notes 2007).

1. Incomplete Relief.

One basis on which a party may be a requireshegessary, party is if, “in that person’s
absence, the court cannot accord cletep relief among existing parties.”
Fed. R. Civ. P. 19(a)(1)(A). A court is able @afford complete relieivhen a party’s absence

“does not prevent the plaintiffs from receiving theiquested . . . relief.”_Sac and Fox Nation of

Missouri v. Norton,240 F.3d 1250, 1258 (10th Cir. 2001)As Moore's Federal Practice

explains, this provision “reques joinder when nonjoinder preckslthe court from effecting

relief not in some ovall sense, but betweeaxtant parties.” 4 J. Moore & R. Freer, Moore’s
Federal Practice8 19.03[2][b], at 19-39 (3d ed. 2009)(phasis in original). “Properly
interpreted, the Rule is noinvoked simply because some absentee may cause future
litigation. . . . The fact that the absentee might later frustrate the outcome of the litigation does

not by itself make the absentee necessary fomptete relief.” 4_Moore’s Federal Practice

§ 19.03[2][b], at 19-39 to 19-41 (footnotes omitted).
Those cases discussing the complete-redeiment of rule 19(a) look at whether a
plaintiff or other claimant can be granted compteteef without adding parties. For example, in

Salt Lake Tribune Pub. Co., LLC v. AT & Corp., 320 F.3d 1081 (10th Cir. 2003), the Tenth

Circuit analyzed whether the district court cogichnt the plaintiff all the relief that it was

seeking on its claims._ S&20 F.3d at 1097. In Associated D&oods Corp. v. Towers

Financial Corp.,920 F.2d 1121 (2d Cir. 1990), the United States Court of Appeals for the

Second Circuit held that an absent party \waBecessary party to afford a counterclaimant
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complete relief because the counter-defendantdcnot comply with the injunction that the
counterclaimant sought without thensent of the absent party. S@20 F.2d at 1124. |In

Champagne v. City of Kansas City, 157 F.R@B.(D. Kan. 1994)(Lungstrum, J.), a number of

paramedics filed suit against tiaty of Kansas City, allegingvertime-pay violations. See 157
F.R.D. at 67. The City sought to join as plaintiffs other paramedics who had not_suetb7See
F.R.D. at 67. The district court held:

Complete relief refers to relief as between the persons already parties to the action
and not as between a present party aedattsent party whose joinder is sought.
The named plaintiffs in the present aatiwould be able to obtain all the relief
requested without the joindef four additional paramedics. Defendant’s assertion
that all persons whose claims are identioahe plaintiffs should be joined is not
within the meaning of complete relief.

Champagne v. City of Kansas Ciiyg7 F.R.D. at 67 (citation omitted).

2. Inconsistent Obligations.

Another way in which a party can be a regdiror necessary party is if the “person
claims an interest relating to the subject of the action and is so situated that disposing of the
action in the person’s absenceyma. leave an existing party Igact to a substantial risk of
incurring double, multiple, or otherwise incoreig obligations because of the interest.”
Fed. R. Civ. P. 19(a)(1)(B)(ii). This clause “costgjoinder of an absentee to avoid inconsistent
obligations, and not to avoid inconsisteatljudications. It is notitggered by the possibility of a
subsequent adjudication that may result in a judgrihettis inconsistent as a matter of logic.” 4

Moore’s Federal Practice 8 19.03[4][d], at 19-69 19-60 (emphasis in original)(footnotes

omitted). This understanding is reflected in theited States Court of Appeals for the First
Circuit's description of the rule:
“Inconsistent obligations™ are not . . . the same as inconsistent adjudications or

results. Inconsistent obligations occuremha party is unable to comply with one
court’'s order without breaching anotheourt's order concerning the same
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incident. Inconsistent adjudications results, by contrast, occur when a
defendant successfully defends a clainome forum, yet loses on another claim
arising from the same incident in anatierum. Unlike a risk of inconsistent
obligations, a risk that a defendant whies successfully defended against a party
may be found liable to anothparty in a subsequenttamn arising from the same
incident-i.e., a risk of inconsistent jadications or resultdoes not necessitate
joinder of all of the parties into one action pursuant to Fed. R. Civ. P. 19(a).

Delgado v. Plaza Las Americas, Inc., 139 FA38 (1st Cir. 1998) (citations omitted).

The United States Court of Appeals for thentNi Circuit has adoptethe First Circuit’s

approach to rule 19(a)(1)(B)(ii). Sé&mchil Dehe Band of Wintun Indians of the Colusa Indian

Community v. California, 547 F.3d 962, 976 (9thr.@008)(“Cachil”). Accordingly, the Ninth

Circuit held that there was no risk of inconsistebligations in a situation in which the State of
California might have to adhete one interpretation of a compaghen dealing with particular
Indian tribes, while following a different interprétan in its dealings wittother tribes, because
California could consistently deal with eaclbér according to the different judgments. See
Cachil, 547 F.3d at 976. Other circuits, as wellaager courts and leading treatises, have all

taken the same approach. See,, Boone v. General Motors Acceptance Corp., 682 F.2d 552,

554 (5th Cir. 1982)(holding that, where “multiple ldikipn might result . . . [but there is] little

possibility of inconsistent oblagions,” rule 19(a) is not inlipated); Field v. Volkswagenwerk

AG, 626 F.2d 293, 301 (3d Cir. 1980)(same); Fisteer's Harvest, Inc. v. United States, 74

Fed. Cl. 681, 688-89 (Fed. Cl. 2006)(following Delgar. Plaza Las Americaic.); 4 Moore’s

Federal Practice § 19.03[4][d], at 19-59 to 19-61ti(sgethat inconsistent obligations occur only

when a party cannot obey two conflicting order frdiffierent courts). While the Tenth Circuit
has not devoted extended discussion to inctardi®bligations, it has given, as an example of
inconsistent obligations, a hypotloal scenario in which a feds district court orders a

defendant to transfer stock tbe plaintiff while a state coumrders the same defendant to
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transfer the same stock to a diéfat party who is not involved ithe federal litigation._See Salt

Lake Tribune Pub. Co., LLC v. AT & T Corf820 F.3d at 1098.

LAW REGARDING RULE 20

Rule 20 addresses permissive parties. Joindder rule 20is to be construed liberally
in order to promote trial conveamce and to expedite the finaltelenination of disputes, thereby

preventing multiple lawsuits.”__League tov@al ake Tahoe v. Tahoe Reg’l Planning Agency,

558 F.2d 914, 917 (9th Cir. 1977)(citing Mosley v. General Motors Corp., 497 F.2d 1330 (8th
Cir. 1974)). “Under the Rules, thmpulse is toward entertainirthe broadest psthle scope of
action consistent with fairness to the partiegyder of claims, parties and remedies is strongly

encouraged.”_United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 724 (1966).

Rule 20 provides:
@) Persons Who May Join or Be Joined.
(2) Plaintiffs. Persons may join in one action as plaintiffs if:

(A) they assert any right to religdintly, severally, or in the
alternative with respect to or arising out of the same
transaction, occurrence, or series of transactions or
occurrences; and

(B) any question of law or fact common to all plaintiffs will
arise in the action.

(2) Defendants. Persons -- as well as a vessel, cargo, or other property
subject to admiralty process in rem -- may be joined in one action
as defendants if:

(A) any right to relief is asserted against them jointly, severally,
or in the alternative with respect to or arising out of the
same transaction, occurrence, saries of transactions or
occurrences; and

(B) any question of law or factommon to all defendants will
arise in the action.
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3) Extent of Relief. Neither a plaintiff nora defendant need be
interested in obtaining or tnding against all the relief
demanded. The court may grant judgte® one or more plaintiffs
according to their rights, and against one or more defendants
according to their liabilities.
(b) Protective Measures The court may issue ordersincluding an order for
separate trials -- to protect a pasiyainst embarrassment, delay, expense,
or other prejudice that ises from including a person against whom the
party asserts no claim and who asseo claim against the party.
Fed. R. Civ. P. 20. Thus, rule 20(a) requires @nlthat the claims by oagainst the party to be
joined arise from the same transaction, occuweeror series of tramstions or occurrences
underlying the claims by or against the party it sgekjoin; and (ii) the claims by or against the
party to be joined shag least one question of law or fagtiwthe claims by oagainst the party
it seeks to join._See BeR. Civ. P. 20(a).
ANALYSIS
The Court will dismiss Airswift Holdings, because Airswift Holdings is incorporated in
the United Kingdom and there is no evidence that it dickany of its activies at New Mexico.

Accordingly, it is not “at home” in New Mexic@nd the harm alleged does not arise from any

contacts Airswift Holdings has with New Mieo. Daimler AG v. Bauman, 571 U.S. at 137.

Although Hernandez requests thihe Court stay its personal-jurisdiction ruling until he can
conduct jurisdictional discovery, the Court declineggrant that request, because it concludes
that it is highly unlikey that discovery will uncover thakirswift Holdings has the requisite
contacts with New Mexico. The @d also concludes that, at then& of removal, all Plaintiffs
were diverse from all Defendants. Hernandea f&exas citizen; Airswift Holdings is a United
Kingdom Citizen; Chevron U.S.A. is a Pennsylvanard Californian citizen; Grand Isle is a
Louisiana citizen. Accordinglyhe Court had diversity jurisdicin when the case was removed.

The Court concludes, howeyethat Hernandez may amend the Complaint to add Swift

-57 -



Technical -- a Texas citizen -- which destray@mplete diversity. Based on the record the
parties present, the Court discerns no bath filom Hernandez in seeking to add Swift
Technical. Hernandez did not appear to know that Swift Technicalawaroper and viable
Defendant until after the Notice of Removal was filed, and, within three weeks of learning that
information, he filed the Motiorito Amend. Accordingly, thisituation satisfies 28 U.S.C.

8 1447(e)’'s joinder standards, so the Court will grant Hernandez’' request to amend his
Complaint. Because Hernandez has since filedAmended Complaintitthh Swift Technical as

a defendant, complete diversity has been dgsttoand the Court remands the case. See 28
U.S.C. § 1447(e).

l. AIRSWIFT HOLDINGS LACKS MINIMU M CONTACTS WITH NEW MEXICO.

When issues arise in a removed cabeu& personal jurisdiction and subject-matter

jurisdiction, “there is no unyieldg jurisdictional hierarchy.”"Ruhrgas AG v. Marathon Qil Co.,

526 U.S. 574, 578 (1999). “Customarily, a fedecourt first resolves doubts about its
jurisdiction over the subject matter, but thexee circumstances in which a district court

appropriately accords priority to a personalgdiction inquiry.” Ruhrgas AG v. Marathon Oil

Co., 526 U.S. at 578. For example, where subjexttanjurisdiction raises difficult, novel, or
complex issues, while personal jurisdiction présaelatively straightforward issues, personal

jurisdiction is appropriately solved first. _See Ruhrgas AG v. Marathon Qil Co., 526 U.S. at

588; Gadlin v. Sybron Int’l Corp., 222 F.3d 79B9 (10th Cir. 2000)(“[A] court does not abuse

its discretion if it addresses personal jurisdiction first in a case where alleged defects in subject
matter jurisdiction raise difficult questiondout the personal jurisdiction issue is
straightforward.”). Here, the ponal jurisdiction question is relatively straightforward, so the

Court addresses it first.
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To assert personal jurisdiction, the threshobnstitutional question is whether the party

has minimum contacts with the forum stateee 8urger King Corp. v. Rudzewicz, 471 U.S. at

473-76. This question can be answered in theradtive in one of two ways, providing a court

with either general or speafipersonal jurisdiction._Trierwler v. Croxton & Trench Holding

Corp., 90 F.3d at 1532-33. The Court examueseral personal jisdiction first.
The test for general personatisdiction turns on whetheahe defendant is “at home”

within the forum state. Daimler AG v. Baum&7,1 U.S. at 137. For cor@irons, “the place of

incorporation and principal placd business are ‘paradig[m] . bases for general jurisdiction.”

Daimler AG v. Bauman, 571 U.S. at 137 (gogtiGoodyear, 564 U.S. at 924). Airswift

Holdings is a corporation, incorporated in theited Kingdom. _See Searle Decl. § 2, at 1. Its
corporate headquarters is located in Man@re&ingland, United Kingdom. See Searle Decl.
1 3, at 1. Airswift Holdings does not own amakor personal property in New Mexico, does not
pay New Mexico taxes, and does not have rkleccount in New Mexico._See Searle Decl.
19 8-10, at 2. Airswift Holdingghus, does not have an “affiliation[]” with New Mexico “so

continuous and systematic as to render [it] eszy at home” in New Mgico. Daimler AG v.

Bauman, 571 U.S. at 138. Accordingly, Airswifbldings does not have minimum contacts
with New Mexico via the gendrpersonal jurisdiction avenue.

Specific personal jurisdiction exists if “the suit’ ‘aris[es] out of or relat[es] to the

defendant’s contacts with thHerum. ristol-Myers, 137 S. Ct. at 1780 (quoting Daimler AG
v. Bauman, 571 U.S. at 127)(emphasis in Bristoeky. See Bristol-Myers, 137 S. Ct. at 1781
(“[A] defendant’s general connections with tfigum are not enough.”). The inquiry is a two

part test: “[FJirst .. . . the outfestate defendant must have ‘purposefully cliegl’ its activities at

residents in the forum state, and second, . . . sistff's injuries must ‘arise out of’ defendant’s
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forum-related activities.” Dudkov v. Chalk & Vermilion Fine Artsinc., 514 F.3d at 1071. In

the tort context, a defendant has “purposefdigected” his activities at New Mexico or its
residents when he or she has: (i) taken intentiactzon; (ii) the action was “expressly aimed” at
New Mexico; and (iii) the action was taken witle knowledge that “the brunt of th[e] injury”

would be felt in New Mexico. Odnikov v. Chalk & Vermilion Fine Artdnc., 514 F.3d at 1072

(quoting_Calder v. Jones, 465 U.S. at 789-90).

Here, Airswift Holdings has not purposefultirected any of its activities at the New
Mexico plant at issue or eveat New Mexico in general. &ording to Peter Searle, one of
Airswift Holdings’ directors, “Airswift has not cordcted with Chevron U.S.A. . .. or Grand Isle
.. . to provide, and has not prded, any services, personnel, mtis, or goods for any facility
in the State of New Mexico, including ChevrerBuckeye CO2 plant near Lovington.” Searle
Decl. 15, at 1-2. “No Airswift employees or contractors have peddr any services at
Chevron’'s Buckeye CO2 plantear Lovington...nor werany Airswift employees or
contractors present at Chevron’s Buckeye (Qildht near Lovington . . .in December 2015.”
Searle Decl. 1 6, at 2. Moreover, “Airswift doest do any business in, or provide any services
or materials to any entity in the State of N&exico.” Searle Decl| 7, at 2. The Court
concludes, accordingly, that Airswift Holdinglkbes not have minimum contacts via specific
personal jurisdiction.

Hernandez asks the Court, however, to #fsyuling pending jusdictional discovery.
See Motion to Stay at 1. His $ia for the request is an argurhé¢hat Airswift Holdings is
related, in some way, to Swift Technical, whitdss minimum contacts with New Mexico. See
Motion to Stay at 1, 5. His argument stems fromNotice of Denial, which states that it denies

Hernandez worker compensation benefits, bezaisrnandez “was not an employee of either
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Swift Technical Services LLC or Airswift Holdings Limited on the alleged date of injury.”
Notice of Denial at 1.
The Court has discretion to grant or dguasisdictional discovery. See Breakthrough

Mgmt. Grp., Inc. v. Chukchansi Gold Casiaod Resort, 629 F.3d 713, 1188-89 (10th Cir.

2010)(“Breakthrough”). A court abes its discretion in denyingstiovery “if the denial results
in prejudice to the figant.” Breakthrough, 629 F.3d at 1189.d&trict court does not abuse its
discretion when “there is a very low probability that the lack of discovery affected the outcome

of the case.”_Bell Helicopt Textron, Inc. v. Heliquesht'l., Ltd., 385 F.3d 1291, 1299 (10th

Cir. 2004). _See_Grynberg v. Ilvanhoe Hner Inc., 490 F. App’x 86, 103 (10th Cir.

2012)(unpublished). The party seeking jurisdictiatiacovery bears the bden that they are
entitled to that discovery. See Breakthrough, 629 F.3d at 1189, n.11.

Hernandez’ argument touches astrand of specific personakisdiction, which, in rare
circumstances, allows a court to impute onmgany’s contacts upon another. Specifically, “a
corporation can purposefully avail itself of a forlay directing its agents atistributors to take

action there.”_Daimler AG v. Bauman, 571 Ua$135, n.13. Thus, although Airswift Holdings

may lack minimum contacts, if Swift Technica Airswift Holdings’ agent and Airswift
Holdings directed Swift Techcal to act in New Mexico, SwifTechnical’'s contacts may be

imputed onto Swift Holdings. _ See Daimler AG v. Bauman, 571 U.S. at 135 n.13.

Demonstrating that an entity is acting as ano#mity’s agent, however, is not a simple feat.

See Home-Stake Prod. Co. v. Talon Petroi, C.A., 907 F.2d 1012, 1020 (10th Cir.

1990)(“When one defendant completely contratether, the latter'sontacts with the forum

may fairly be imputed or atbuted to the former.”); Quarles v. Fuqua Indus., Inc., 504 F.2d

1358, 1364 (10th Cir. 1974)(concluding that, ew@lnen a corporation owns “a controlling
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influence” of a second corporation’s stock, swdntrol is insufficient to “make the second

corporation an agent of the first”); In re Sarfite Natural Tobacco Co. Mktg. & Sales Practices

and Prods. Liability  Litig., 288 F.Supp.3d 1087, 1214-15 (D.N.M.

2017)(Browning, J.)(concluding that a subsidiargttacts could not be imputed to the parent
even where they shared some board memberass®ds, because there was insufficient evidence

to rule that the parent controll¢ige subsidiary). & also Pro Axess, Inc. v. Orlux Distrib., Inc.,

428 F.3d 1270, 1278 (10th Cir. 2005)(concluding &hatibsidiary’s contacts may be imputed on
the parent “provided the pareexercises sufficient controver the subsidiary”).

Here, Hernandez’ request for jurisdictiorthécovery is premised on his representation
that they are “related entit[ies]” and/or Swifedhnical is a subsidiary of Airswift Holdings.
Motion to Stay at 5._See Tr. at 18:2 (Isaad.related entity relationship is insufficient to

impute contacts. See Home-Stake Prod. Cdalon Petroleum, @., 907 F.2d at 1020; Good

v. Fuji Fire & Marine, Inc. Co., Ltd., 271 F.Appx 756, 759 (10th Cir.

2008)(unpublished)(holdinghat “separately-incorporated ropanies” do not typically impute
contacts). Even if the twoompanies are related as pafambsidiary, the underlying evidence

that Hernandez presents does suggest that Airswift Holdingsontrols Swift Technical. All

that evidence shows is that Hernandez was denied worker's compensation for not being a Swift
Technical or Airswift Holdings employee. Shtice of Denial at 1. Without an additional
proffer or evidence suggesting a more vigorousgguad-agent relationship, “there is a very low
probability” that Hernandez can establish the rsitgiicontacts even with discovery. Bell

Helicopter Textron, Inc. v. Heliguest Int’lLtd., 385 F.3d at 1299. Accordingly, the Court

denies the Motion to Stay, and grants the btati The Court will disnsis Hernandez’ claims

against Swift Holdings foralck of personglrisdiction.
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Il. COMPLETE DIVERSITY EXISTED AT THE TIME OF REMOVAL.

Hernandez asserts that the Court ladksbject-matter jurigdtion, because the
Defendants have failed to meet their burden ofi@estrating diversity of citizenship at the time
of removal. _See Motion to Remand at The preponderance of the evidence demonstrates,
however, that the defendants were diverse fidarnandez at the time of removal. See

Middleton v. Stephenson, 749 F.3d 1197, 12000 10ir. 2014)(“[A] pary invoking diversity

bears the burden of prag its existence by a prepomdece of the evidence.®).For diversity
purposes, a corporation is “deemed to be a citizen of every State and foreign state by which it has
been incorporated and of the State or foreigesivhere it has its principal place of business.”

28 U.S.C. 8§ 1332(c)(1))._See Management Neesn Inc. v. Alderney Investments, LLC, 813

F.3d 1321, 1324 (10th Cir. 2016).

Airswift Holdings is a corporation ficorporated in the United Kingdom” with a
corporate headquarters “in Mansker, England, the United Kingan” Searle Decl. | 2-3, at
1. Accordingly, Airswift Holdings is a Uted Kingdom citizen. Chevron U.S.A. is
incorporated in Pennsylvania, tivia principal place of business San Ramon, California. See
Complaint 1 2, at 1; Notice of Removal ] 11, t Bhus, Chevron U.S.As a Pennsylvania and

California citizen. Grand Isle is incorporatedLliauisiana and with a cporate headquarters in

®#That Airswift Holdings does naittach evidence to its No& of Removal to demonstrate
diversity is of no moment, because, as the Chas stated many times, “a district court may
consider evidence presented to it after a naticeemoval has been filed.” _Federal National
Mortgage Assoc. v. Milasinovich, 161 F. Supg.981, 998 (D.N.M. 2016)(Bvaning, J.). _See,
e.g., Thompson v. Intel Corp., 2012 WL 386074814t (D.N.M. Aug. 27, 2012)(Browning, J.).
See _also Dart Cherokee Basin Operating CbC v. Owens, 135 S. Ct. at 552-54 (granting
certiorari on the question “[w]hether a defendant seeking removal to federal court is required to
include evidence supporting fedepatisdiction in thenotice of removal” and concluding that
evidence is required, at léass to the amount-in-contrasy requirement, “only when the
plaintiff contests, or the court gsteons, the defendant’s allegatiom’the notice of removal).

®Hernandez does not contest Chevron U.S.A.’s citizenship.
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Galliano, Louisiana._See Declaration of Eric Callais  2-3, at 1 (dated December 12, 2017),
filed December 14, 2017 (Doc. 23-4)(“Callais Dexlémail from Dave Bunting to Cody Vasut
and Jack Burton at 1 (dated October 17, 20l@y December 14, 2017 (Doc. 23-2)(“Grand Isle
email”); Tr. at 39:19 (Bunting)..

Hernandez contests that Grand lIsle’s @pal place of business is in Louisiana by
submitting a New Mexico Secretary of State Internet Search, which states that Grand Isle’s
“Principal Office Outside of New Mexico” is ifOdessa, TX.” SOS Sean at 1. A principal

place of business is “the place eavh a corporation’s officers direatontrol, and coordinate the

corporation’s activities.”_Hertz Corp. v. Fné, 559 U.S. 77, 93 (2010). See Catrrillo v. MCS
Indus., Inc., 2012 WL 5378300, at *14-15 (D.N.M.tO5, 2012)(Browning, J.). Normally, the
principal place of business isetlttorporation’s headquarters “prded that the headquarters is

the actual center of diction, control, and coordination.” He Corp. v. Friend559 U.S. at 93.

Although the SOS Search lists Odessa, Texas as the “Principal Office Outside of New Mexico,”
it also details that Grand Isle’s President, ViRresident, Chief Financial Officer and Director
have an office address in Galliano, Louisianaictwimatches the office address of the place of
incorporation. SOS Search at 1-2. Becaabeof the principal officers work in Galliano,
Louisiana, and because Grand ’'sldirector, Callais, affirmedhat Grand Isle “directs and
controls its business operatioimts New Mexico and Texas fronts corporate headquarters in
Galliano, Louisiana,” and that none of Grand Isle’s “corporate officers works in the State of New
Mexico or the State of Texas,” the Cowobncludes that Grand Isle has shown, by a

preponderance of the evidem jurisdictional facts, which demdreste that its principal place of
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business is in Louisiana. Callais Decl. | 3, & Accordingly, the Courconcludes that Grand
Isle is a Louisiana citizen only. Because nofighe Defendants are Xas citizens, they are
diverse from Hernandez, who is a Texas ditizéAccordingly, the Court denies the Motion to
Remand.

II. HERNANDEZ MAY AMEND HIS COMPLAINT TO ADD SWIFT TECHNICAL
AND THE COURT WILL REMAND THE CASE.

Hernandez seeks to add Swift Technicah &efendant, which, if granted, would destroy
complete diversity, because Swift Technical i3exas citizen. _See Motion to Amend at 1.
Accordingly, Hernandez also seeks remanstate court under 28 U.S.C. § 1447(e). See Motion
to Amend at 1. Section 1447(e) provides: “If aftemoval the plaintiff seeks to join additional
defendants whose joinder would destroy subjedtengurisdiction; the court may deny joinder,
or permit joinder and remand the actioritte State court.” 28 U.S.C. § 1447(e).

In dicta, the Tenth Circuit created the rstard a district cotrshould apply when

considering a party’s joinder under 28 U.S5Q1447(e)._See McPhail v. Deere & Co., 529 F.3d

at 951-52'' See also Culver v. Lithia Mat®, Inc., 2016 7426587, at *5 (D.N.M. May 12,

%At the hearing, Grand lIsle representedttits corporationcommission “shows the
principal place of business as Galliano, Louisiana” thatlthe Odessa, Texas listing in the SOS
search must have been “an error.” Tr. at 45:1-13 (Bunting).

YThe Court concludes that the Tenth Circugitandard on this issue is dicta, because,
after creating the standard, it n®t§w]e have no occasion here to apply these principles to the
district court’s decision, becauftee plaintiff] never attempted to amend her complaint” to join
a non-diverse party. McPhail v. Deere & Co., 529 F.3d at 952. No other Tenth Circuit case has
adopted this standard. Despiténgedicta and the lack of TenthrCuit affirmation, most district
courts in the Tenth Circuit hawapplied the rule aswa See, e.g., Romero v. Hartford Casualty
Ins. Co., 2017 WL8220447, at *4 (Aug. 3, 2017)(Brack,Altizer v. Kia Motas America, Inc.,
2014 WL 3587806, at *2 (W.D. Okla. July 22014)(Heaton, J.) Pacely v. Lockett, 2013 WL
12136690, at * 4 (D.N.M. March 30, 2013)(Armijo, C.JTlhe Court flags the standard as dicta,
because, as it notes infra, there is a tensiondetwhe standard articulated and rule 19’s plain
language.
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2016)(Yarbrough, M.J.)(concludinghat McPhail v. Deere & Ca’ standard is dicta and

declining to follow it on those groundgfidopted by 2016 WL 7447552, at *1 (D.N.M. July 19,
2016)(Armijo, C.J.). Should a plaintiff, und@8 U.S.C. § 1447(e) seeto join additional
defendants after removal who would destroy ectomatter jurisdiction, a “court must determine

whether the party to be joined is indispdsled McPhail v. Deer& Co., 529 F.3d at 951. “If

so, Rule 19 requires the court either to jtha party, in which case remand is necessary under
8 1447(e), or to deny joiner, in which case Ruleébl@{so requires the action to be dismissed.”
529 F.3d at 951. “If the defendant is not indigadie, Rule 20(a)(2) pmits joinder at the
discretion of the district court.” 529 F.3d @1-52. Under rule 20(a)(2)the district court
typically considers several facs,” including “whether theamendment will result in undue
prejudice, whether the reggtewas unduly and inexplicablgelayed,” and whether the
amendment “was offered in goodtha” 529 F.3d at 952. “If the dirict court determines that
joinder is appropriate, 8 1447(e) requires remandtabe court. If the district court decides
otherwise, it may deny joinder.” 529 F.3d at 952.

In other words, under McPhail v. Deere &.C28 U.S.C. § 1447(e) requires a court to

first look to rule 19 to determine whether the defendant to be added is a required and an

indispensabl€ party, and, if the defendant is not guied and an indispensable party, look to

2In McPhail v. Deere & Co., th€enth Circuit uses only thierm “indispensable” party
when it refers to rule 19 parties, but rule d&erns both required and indispensable parties.
Should a party satisfy rule 19(a), it is a reqdiparty -- which is also sometimes confusingly
referred to as a necessary party. See Northern Arapaho Tribe v. Harnsberger, 697 F.3d 1272,
1278 n.3 (10th Cir. 2012).1f a party is required, then rul&9(b) determines whether that
required party is also indispssble. _See Northern Arapafiobe v. Harnsberger, 697 F.3d at
1278 n.3. A party that is not required cannot bendispensable partygut a required party is
not necessarily an indispensable party. Beeé. R. Civ. P. 19(a)-(b). The 2007 amendments
deleted the term “indispensable” party from rub)’s text, but an indpensable party “is still
used to denote a required party in whose afeséme action cannot proceed.” Northern Arapaho
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rule 20’s discretionary factors to determineetiter joinder is proper. See 529 F.3d at 951-52.
The problem that the Court seesth the Tenth Circuit's stadard is that, under rule 19, a
defendant to be added after removal who walddtroy subject matter jurisdiction is never a
required or indispensable parffyRule 19 states:
@) Persons Required to be joined if Feasible.
(2) Required Party. A person who is subject to service of process and

whose joinder will not deprive the court of subject-matter
jurisdiction must be joineds a party if . . . .

Fed. R. Civ. P. 19(a)(1)(emphasis added). TMcRhail v. Deere & Co.’s standard results in

unnecessary analysis. Should a district codlevioMcPhail v. Deere & Co. it would look first

to rule 19, but it could, automatically, move ontterf0’s discretionary factors, because rule 19
does not apply to a party that § 1447(e) govePethaps the Tenth Circuit meant that a district
court should disregard whethertparty is required or indispgable, but nonetheless consider
the factors underlying rule 19, which determineettier a party is required or indispensable

before considering rule 20’sdtors. _McPhail v. Deere & dCs language does not, however,

suggest that interpretation. The Tenth Circuitsdoet state that rul&9’s considerations are
factors; rather, it states that, @hconsidering joinder, rule 19ropels a court to determine first

“whether the party sought to l@ned is indispesable.” McPhail v. Bere & Co., 529 F.3d at

9511 28 U.S.C. § 1447(e)'s and ruk®’s language also suggestst considering rule 19's

Tribe v. Harnsberger, 697 F.3d at 1278 n.3e Bed. R. Civ. P. 19 (2007 advisory committee
notes).

13As noted earlier, a party is indispensable dhtire party is alssequired. See Fed. R.
Civ. P. 19(a)-(b); supra n.12.

Y“perhaps rule 19 does compel a court to consider it first, but, when amendment and
joinder is sought under 28 U.S.C. § 1447(e), thenen is straightforward -- under rule 19, that
party is not required andispensable.

-67 -



underlying factors is inappropriate. Rule 19 st#tasit does not govern parties to be added that
would destroy subject-matter jurisdiction, wher@8sU.S.C. 8§ 1447(e) saykat it does govern
such parties. Thus, grafting rul®’s considerations onto 28.S.C. § 1447(e) flouts rule 19's

plain language. _See Knight v. C.I.R., 55250181, 187 (2008)(stating that, as a canon of

construction, “[w]e start, as alwaysitiwthe language of the statute”).

The Court notes that the Courts of Appegdpear to be split on this issue. The United
States Court of Appeals for the Fourth Citcdor example, expressly eschews a rule 19
analysis: “Under Section 1447(e)etlactual decision on whether or riotpermit joinder . . . is
committed to the sound discretiontbe district court; thus, thidecision is not controlled by a

Rule 19 analysis.”_Mayes v. Rapoport, 198 F.3d 457, 462 (4th Cir. 1999)(King, J.)(citing 14C

Charles A. Wright, Arthur R. Miller, & Edwd H. Cooper,_Federal Practice and Procedure

8§ 3739, at 445 (3d ed. 1998)(“WrightMiller”)). See Schur v. L. AWeight Loss Centers, Inc.,

577 F.3d 752, 759 (7th Cir. 2009)(not requiring ke rLl® analysis); Telecom Decision Makers,

Inc. v. Access Integrated Networks, Inc., 654 F. App’x 218, 221 (6th Cir. 2016)(unpubfidhed).

See also Lisa Combs Fost&ection 1447(e)’s Discretionaoinder and Remand: Speedy

Justice or Docket Cleaning, 1990 Duke L.J8,1121 (“Significantly, section 1447(e) does not

require the court, in considering whether @®n of a nondiverse party should be permitted to
deprive the court of jurisdiction, to determineetler the party is ‘indgensable’ to the action

according to Federal Rule 19(b).”). Wright Miller follow the Fourth and Seventh Circuits,

>The Court notes that the United States CotirAppeals for the Fifth Circuit, in the
past, has indicated thaile 19 and Section 1447(e) have samterplay, but, in a more recent
decision, although not disavowing its previousdmud, has not required a rule 19 analysis.
Compare Moore v. Manns, 732 F.3d 454, 456 (5th 2013)_with Hensges v. Deere & Co.,
833 F.2d 1179, 1182 (5th Cir. 1987).
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noting that district courts ually balance several equitabfkctors when conducting a § 1447(e)
analysis._See Wright & Miller, supra § 3739.1.

On the other hand, the United States CouAmbeals for the First Circuit has concluded
that rule 19 has a role togyl should a plaintiff correctlynvoke 28 U.S.C. § 1447(e):

If the defendant is indispensable, the district court’s choices are limited to
denying joinder and dismissing the actionguamt to Fed. R. Civ. P. 19, or else
allowing joinder and remanding the sea to the state court pursuant to

§ 1447(e). ... If, on the lmer hand, the defendant déspensable, the district
court has the options, pursuant to 8§ 144,76f denying joinder and continuing its
jurisdiction over the case, or permitting joinder and remanding the case to state
court.

Casas Office Machines, Inc. v. tdiCopystar America, Inc., 423d 668, 675 (15Cir. 1994).
The United States Court of Appeals for the BHigltircuit blazes a path similar to the Tenth

Circuit's dicta in_McPhail v. Deere & Co., stag that rule 19 ultimately governs joinder under

Section 1447(e):

When an action is removed from stateféderal court, and “after removal the
plaintiff seeks to join additional defentta whose joinder would destroy subject
matter jurisdiction, the court may deny joinder, or permit joinder and remand the
action to the State court.” 28 U.S.C1447(e). Joinder would be required if the
plaintiff satisfied Fed. R. Civ. P. 19 bja@wving that the new paes are necessary
and indispensable to allfesolution of the case.

Bailey v. Bayer CropScience L.P., 563 F.3d 302, @8738th Cir. 2009). In their holdings,

however, neither the First nor EiphCircuits consider rule 19’plain language, which cuts out
parties that § 1447(e) governs.

The Court concludes that the Fourth and &#v€ircuits have it right. Based on rule
19's and § 1447(e)’s plain languagedlistrict court does not needdonsider whether a party is
required or indispensable befogranting or denying joindeunder § 1447(e). The Court
therefore would move directly to rule 20®squitable factors here to determine whether

Hernandez may amend his Complaint to add Swift Technical.
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Nevertheless, were the Cotwmtfollow McPhail v. Deere &o0.’s dicta, the Court would

conclude that Swift Technical is natrequired or indispensable paftyRule 19(a) states that a
person must be joined if:

(A) in that person’s absence, the court cannot accord complete relief among
existing parties; or

(B) that person claims an interest relating to the subject of the action and is so
situated that disposing of the action in the person’s absence may:

0] as a practical matter impair or impede the person’s ability to
protect the interest; or

(i) leave an existing party subject to a substantial risk of incurring
double, multiple, or otherwise incastent obligations because of
the interest.

Fed. R. Civ. P. 19(a)(1). A coud able to afford complete relief when a party’s absence “does

not prevent the plaintiffs fromneceiving their requested . . lied.” Sac and Fox Nation of

Missouri v. Norton,240 F.3d at 1258. Here, Hernandez requests damages for the injuries he

sustained as a result of negligence. Ssnplaint 1 45-46, al1-12. In his proposed
Plaintiff's First Amended Complaint forPersonal Injuries, filed November 30, 2017
(Doc. 18)(“Proposed Amended Complaint”), Swikechnical appears as arjbtortfeasor with

the other Defendants, purportedly liable forgligence resulting in the same harms to
Hernandez._See Proposed Amended Compfdir#8-33, at 5-7. Under rule 19, “[i]t has long
been the rule that it is not necessary for alltjtantfeasors to be named as defendants in a single

lawsuit.” Temple v. Synthes Corp., Ltd., 498 UsS7 (1990)(per curiam). See Fed. R. Civ. P.

®Thus, whether the Court follows McPhail Deere & Co.’s dicta is not outcome
determinative, as rule 20’s factors ultimatelgalwe the issue. In ¢hfollowing analysis, the
Court construes McPhail v. Deere & Co.’s rulediScussion as a directive to treat rule 19's
considerations as factors. If the Court weréréat the case as a directive to determine whether
Swift Technical is a required or indispensableyahe analysis would b&raightforward; Swift
Technical will “deprive the court of subject-ttex jurisdiction,” so Swift Technical is not a
required or indispensable partifed. R. Civ. 19(a)(1).
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19 (advisory committee notes 1966)(“[A] tortfeasathmthe usual ‘joint-andseveral’ liability is
merely a permissive party to an action agassbvther with like liability. Joinder of these

tortfeasors continues to be regigld by Rule 20.”); Radian AdsAssur., Inc. v. College of the

Christian Brothers of New Mexico, 2010 WL 965517,at *8 (D.N.M. Feb. 11,

2010)(Browning, J.)(“[T]he Court is umeare of any authority that sagtsat a joint tortfeasor is a
necessary party under rule 19."Hernandez argues that he canbetafforded complete relief
without Swift Technical, becaus# “New Mexico’s strict compaative negligence rules,” Reply
at 7, but that argument goes to damage recovehnat whether complete relief can be afforded.
Indeed, should comparative negligence rules require joinder, all joint tortfeasors would be
required parties, which is not the rule.

Hernandez also argues thatpsld the Court not join SwifTechnical, Swift Technical
will be impaired in protecting its interest in the litigation. __ See Reply at 8;
Fed. R. Civ. P. 19(a)(1)(B)(i). Hernandez’ amgent overlooks that, if S Technical is not a
party, Swift Technical has no imést in the litigation. ShodlHernandez secure a judgment
against Chevron U.S.A., he witlot be able to enfoe that judgment agast Swift Technical,
absent some privity k&ionship not yet apparent whichould give that judgment preclusive
effect against Swift Technical. See 4 MoorEederal Practice § 19.03[3d], at 19-53 to 19-54
(3d ed. 2018).

Finally, Hernandez argues that Swift Techhisaa required party for being subject to
inconsistent obligations, specifically, that Swift Technical wlobEé subject to subpoenas in
federal court while also litigating in state couBee Reply at 8. That argument misconstrues the

breadth of rule 19’s inconsistent obligation’arstard, which is narrow. See Wheeler Peak, LLC

v. L.C.I.2, Inc., 2009 WL 2982817, at *11 (D.N.Mug. 15, 2009)(Browning, J.). As the Court
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has articulated previously, “[ijnconsistent obtigas occur when a party is unable to comply
with one court’s order without baching another court’'s ordernoerning the same incident.”

Wheeler Peak, LLC v. L.C.1.2, Inc., 2009 082817, at *11. See SaltkexTribune Pub. Co.,

LLC v. AT&T Corp., 320 F.3d 1081,098 (10th Cir. 2003). At bottortirJule 19(a)(1)(B)(ii) is

concerned with the more fundamental clash airtorders that occurs when” a party “cannot
obey” two orders “simultaneoyst- such as being ordered tiive the same property to two

different people.” _Wheeler Peak, LLC v.@.I.2, Inc., 2009 WL 2982817, at *12. Subpoena

obligations would not create such a clasbcduse parties often are required to submit to
discovery obligations in different courts. RuU®’s inconsistent obligations standard is not
designed to shelter parties fronethgors of litigating in several fams; rather, it is designed to

protect a party from servingnflicting masters._See Wheeleeak, LLC v. L.C.1.2, Inc., 2009

WL 2982817, at *12. Accordingly, SwiTechnical is not a requirext an indispensable party.
Thus, in deciding whether to allow amendmand joinder, the Court turns to rule 20’s

discretionary factors, including, “whether theearmdment will result in undue prejudice, whether

the request was unduly and inegpbly delayed, [and whether it] was offered in good faith.”

McPhail v. Deere & Co., 529 F.3d at 952. A mottoramend, however, “is subject to denial”

when “the party seeking amendment knowslwuld have known of éhfacts upon which the
proposed amendment is based but fails to incluela tin the original complaint.”_State Distrib.,

Inc. v. Glenmore Distilleries Co., 738 F.2d 4@36 (10th Cir. 1984). & Eckert v. Dougherty,

658 F. App’x 401, 410 (10th €i2016)(unpublished). Fahe first factor, Aiswift Holdings and
Chevron U.S.A. admit that there is some prajadio matter what the Court decides: “If joinder
is denied, Plaintiff would suffer some prejudice in having t@di its claims in state court

against Swift in a sepagaction, but if joinder is granteBefendants would suffer prejudice in
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losing their chosen federal forum.” Airswift Hiings’ Response to Motion to Amend at 7. See
Chevron U.S.A. Response to Motion to Amend at 1. Their main argument, accordingly, turns on
the notion that Hernandez “inexplicably” dgdal amendment and offers the amendment now
only so that he can defeat federal jurisdictidimswift Holdings’ Response to Motion to Amend
at 7. See Chevron U.S.A. Response to Motion to Amend at 1. According to Airswift Holdings
and Chevron U.S.A., Hernandez knew that $W#échnical was a potential defendant “at the
time of his injury,” which was December 3, Z)Jand thus, his Motion tdmend dated almost
two years later must be soughtymd defeat federal jurisdictn. Airswift Holdings’ Response
to Motion to Amend at 7 (citing Proposed Ameddeomplaint I 8, at 3). See Chevron U.S.A.
Response to Motion to Amend at 1.

The Court, however, disagreesitiHernandez knew or shoutdve known -at least not
until very recently -- that Swift Technical wasvable defendant. Based off of Hernandez’
representations, he believed that AirswiftltHogs was the proper @&, until November 13,
2017, when he learned through the Notice ohiBethat there was another entity, Swift
Technical, that could have been involveSee Reply at 10. Although the injury occurred on
December 3, 2015, it is not apparent that Hernandez should have known that Swift Technical
was a viable and proper defendant in 2015, becalugaemerger between the date of injury and
the date of this lawsuit that altered ttmmpany contracting wit@hevron U.S.A.

[Bletween plaintiff's injury and filing ofthis lawsuit . . . Airs Energy, which is

not in the lawsuit, and Swift Worldde Resources merged. It was our

understanding that Swift Wallvide Resources was the ignthat contracted with

Chevron to provide oilfield personnel asdrvices. But because of that merger,

we added Airswift, the merged emtitfas a party, but] unbeknownst to us

.. .there was another subsidiary of both these other entities called Swift
Technical Services.
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Tr. at 17:19-18:4 (Isaac). Given this corp@r history, the Court cannot conclude that
Hernandez should have known Swift Technical wasoper defendant on thetdaof his injury.
As the Court noted at the hearing, when anpiifls attorney initiates a case, oftentimes
documents and information are thrust unceremoniounsbythat lawyer'dap. See Tr. at 42:17-
25 (Court). The attorney has to make many fueqgt calls in a short time based off of that
imperfect information stream.__See Tr. at 4225 (Court). The Court does not “fault the
plaintiff, much, if any, for the way he’s handl#te motions here.Tr. at 42:24-43:1 (Court).
Airswift Holdings and Chevron U.S.A. nexiontend that, even if Hernandez did not
know of Swift Technical around the time he wasiiad, he must have known of Swift Technical
on October 26, 2017, when he reported an ondahenjury for workers compensation benefits.
See Airswift Holdings’ Responge Motion to Amend at 7 (citig Notice of Denial); Chevron
U.S.A. Response to Motion to Amend at 1. tA¢ outset, the Courtoacludes that, even if
Hernandez knew that Swift Technical was able defendant on October 26, 2017, there is no
undue delay in his request to a8dift Technical a little mor¢han a month later on November
30, 2017. The Motion to Amend was filed very eamlyin the case, beformven the Magistrate
Judge had entered a scheduling ofdevhich usually sets a rule 15(a) deadline to amend. See,

e.q., Harjo v. City of Albuquerge, Scheduling Order, N&6-1113, filed January 11, 2017

(Doc. 25); Bayview Loan Servicing, LLC Boland, 2008 WL 4059856, at *2 (D. Colo. Aug.

29, 2008)(Mix, M.J.)(concluding that no undue gekxisted when the Plaintiff “moved to
amend . . . within the deadline to amend sethfamt the Scheduling Order”). _See also Ali v.
Dinwiddie, 291 F. App’x 164, 16710th Cir. 2008)(unpublised)(concluding thaa district court

abused its discretion fdrolding that there was undue delayenha plaintiff moved to amend his

Y There is still no scheduling order. See Tr840-11 (Isaac). According to the parties,
the Magistrate Judge is waiting fibee Court to rule on these motionSee Tr. at 8:11-13 (Isaac).
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complaint twenty days after learning of #dhal evidence prompting the amendment).
Accordingly, the Court conatles there is no undue delay.

The thrust of Airswift Holdings’ and ChevnoU.S.A.’s argument, however, is not that
there is undue delay from Hernandez't@er 26, 2017, knowledge, bttiat his knowledge
predates the Notice of Removal, suggestirgt thernandez sought to amend only to destroy
diversity jurisdiction. _See Airswift HoldingResponse to Motion to Amend at 7-8; Chevron
U.S.A. Response to Motion to Amend at The evidence upon which Airswift Holdings and
Chevron U.S.A. relies to assert that arguméniyever, does not demstrate that Hernandez
had knowledge of Swift Technical @ctober 26, 2017. See Noticel@®nial at 1. To start, the
Notice of Denial is dated Noverab8, 2017 -- eight days after rembv&ee Notice of Denial at
1. To be sure, it states that, “[o]n 10/26/2017 reeeived notice that you reported an on the job
injury,” but it does not detailryy information that is in the notice Hernandez sent. Notice of
Denial at 1. The record dsenot contain Hernandez’' requestr workers compensation.
Hernandez’ initial request for worker's comgation does not need to and may not have listed
Swift Technical as a party responsible for hisipjulndeed, the Notice of Denial reflects that
there may have been some ambiguity in Hereanequest, because the Notice of Denial details
that it investigated both Airswift Holdings @rSwift Technical as potential employers. See
Notice of Denial at 1. For his part, Hernaadcontends that he “was not aware of Swift
Technical” as a viable defendant until afteceiving the Notice of Denial on “November 13,
2017.” Reply at 10. Ratheuntil that date, he, unddandably, believed that Airswift Holdings
-- an entity related to Swift Technical -- wa throper party._See Reply at 10. The ambiguity
in the Notice of Denial already mentioned suppdiernandez’ representation. It is plausible

that Hernandez listed Airswift Holdings inshiequest for employment compensation, and it was
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only when the insurance carrier investigate@ tlaim did that carrier realize that Swift
Technical may have been an operative party.

The case’s procedural histoalso supports Hernandez’ repentation that he thought
Airswift Holdings was the proper party until heceived the Notice of Denial. In late
September, 2017, Hernandez names Airswift Holdingsis Complaint._See Complaint § 3, at
1-2. It is not until November 8, 2017 that Airéioldings responds by moving to dismiss for
lack of personal jurisdiction.See Motion at About three weeks later, and a little over two
weeks after Hernandez receives tlotice of Denial, Hernandez filed his Motion to Amend to
add Swift Technical._See Complaint I 3, at M»tion at 1; Motion to Amend at 1. Given that
history and the Notice of Denial, the Court cowles that there is insufficient evidence to
conclude that Hernandez sougbt amend to destroy the Cowrtjurisdiction. Instead, the
evidence suggests that, as Hernandez learnednf@wnation about the suit’s proper parties, he
appropriately and timely sougtdt amend the Compilaint.

Thus, on balance, the Court concludes thatrule 20 factors favor allowing Hernandez
to amend his complaint to add a paryee Lane v. Page, 2011 WL 13076781, at *14 (D.N.M.
Jan. 10, 2011)(Browning, J.)(recognizinge 20 as a “liberal joider standard”). Hernandez’
request to amend was not unduly delayedl & was made in good faith. Because the
amendment and joinder is propdiversity is destroyed and the Court must “remand the action
to the State Court.” 28 U.S.C. § 1447(e)eeSNright & Miller, supra § 3739.1 (“If the court
permits the non-diverse party to be joined, tladusé requires that the court remand the case to
the state court from which it waremoved.”). Hernandez has since amended his complaint to
add Swift Technical. Accordingl the Court’s jurisdiction is dastyed, and it will remand the

case to the First Judicial 8rict Court, County of SaatFe, State of New Mexico.
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IT IS ORDERED that: (i) Plaintiffs’ Motion to Remand, filed November 30, 2017
(Doc. 17), is denied; and (iBlaintiffs Opposed Motion for Leave to File First Amended
Complaint to Add Swift Technical Services,LLC. as an Additional Party, and to Remand
Pursuant to 28 U.S.C. § 1447(e), filed NovemBer 2017 (Doc. 18), is gnted. The case is

remanded to the First Judicial District Chi@ounty of Santa Fe, State of New Mexico.
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