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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

DAVID R. HARTMAN,

Plaintiff,
V. No. 2:17v-1105KRS-SMV

CITY OF ROSWELL,
and MIGUEL ANGEL LOPEZ,

Defendants.
ORDER DENYING WITHOUT PREJUDICE DEFENDANTS’

MOTION TO DISMISS AND DIRECTING PLAINTIFF TO FILE
AMENDED COMPLAINT

THIS MATTER comes before the Court on Defendants City of Roswell and Officer
Miguel Angel Lopezs motion to dismiss Plaintiff David Hartman’s complaint. (Doc.sgeeFed.
R. Civ. P. 12(b)(6). The City and Officer Lopez assert that Hartman’s plefdmtp plausibly
establish that thesictionsdeprived Hartman diis FirstAmendment rights under the United
States Constitutian Hartman filed a response in opposition to the mdfiwt. 13), and the
City and Officer Lopezubmitted a reply(Doc14). With the consent of the parties to conduct
dispositive proceedingsee28 U.S.C. § 636(c), the Court has considered the parties’
submissions and concludes that, as written, Hartmamplaint does not state a plausible claim
for relief under 42 U.S.C. § 1983lonetheless, at this early stage of the litigation, the Court is
not convinced amendment would be futiked will not dismiss the caséth prejudice.

BACKGROUND

Hartman is aesident of RoswellNew Mexico. (Doc. 1-1, Compl.  ).In July of

2016, Hartman “became very concerned with certain issues regarding oparatien€ity of

Roswell.” (d., 1 6). Hartman’s concerns prompted a call to tGgy managerJohnathan

! The Cout takes the facts from Hartman’s complaint and treats them as true statiesof the litigation.
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Phillips. (Id., 7). When Hartman saw no improvement, he nnawaléple other calls to the
manager. Ifl . § 8). According to Hartman, the calls were not “threatening, harassing, or violent
toward Mr. Phillips.” (d., 1 9).

In July of 2016, “certain @ies regarding the operations of the City” were not Hartman’s
only concern. To Hartman’s view, there were City code violations not being etfdct, I
10). As above, Hartman vocalized his conceortbe “City of Roswell Cods] Enforcement,”
but at some point was told by Officer Lopez “not to contact {(3pdaforcement if he
[Hartmanl]is just going to complain.” Iq., § 11).

Ultimately, on July 20, 2016, the City manager reported Hartman to the Roswedl Polic
Department.l@., 11 13). Officer Lopez responded, spoke to the City manager and someone
named “Mr. Butts,” listened to Hartman’s “recorded phone,” and charged Havtittathe
misdemeanor offense of “use of telephone to terrify, intimidate, threatesshanmoy or offend
in violation d NMSA 30-20-12. (d., 11 1416). At all times, Hartman alleges, he was engaged
in constitutional speechr@ected by the First Amendmenid.( T 1 1718). Nonetheless,

Hartman was arrested by Officer Lopez, booked into jail, and fordeidet@n attoney to defend
him. (d., § § 1922) On December 14, 2016, the charges were dismidded] 24).

Hartman commenced this action on June 13, 2@dlthe Fifth Judicial District Court for
Chaves County, New Mexico. (Doc. 1-1) In his single-count comipldiartman alleges th#ie
City and Officer Lopez deprived hinf Birst Amendment rights. I4., 11 2824). The City and
Officer Lopez removed theaseto this Court on November 7, 2017 invoking the Court’s federal-

question jurisdiction. (Doc.1)Theinstant motion to dismiss followed.
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STANDARD OF REVIEW

A motion to dismiss under Federal Rule of Civil Procedi2)(6) tests the sufficiency
a pleadingwithin its fourcorners Mobley v. McCormick40 F.3d 337, 340 (10th Cir. 19948
complaint must allege factlat, if true, state a claim to relief that is plausible on its face.”
Mayfield v. Bethards826 F.3d 1252, 1255 (10th Cir. 2014) (internal quotation marks and
citation omitted) Plausibilitydoes not concern itself with the likelihood or probability of
success on the merjisstead, the question is whether factual allegations “raise a right to relief
above the speculative levelltl. The Court assessetausibility by looking to the substantive
law that governs thelaims allegedSeeKhalik v. United Air Lines671 F.3d 1188, 1192 (10th
Cir. 2012);Robbins v. Oklahom#&19 F.3d 1242, 1248 (10th Cir. 2008). In determining whether
the complaint survives a motion to dismiss, the Court must assume the truthaaftshathe
pleading, take thse factsn the light most favorabl® the plaintiff,and assess whether they give
rise to a reasonable inference thatdb&endant is liablen light of the applicable lawSee
Mayfield826 F.3d at 1255.

In the context of 42 U.S.C. 8 1983, which provides the exclusive mechanism by which a
plaintiff may obtain money damages for constitutional deprivations cédnysledal law
enforcementthe plaintiffmust allege facts sufficient tlemonstree theofficer violated a
constitutionaright that was clearly established at the time in quest8se Robbin$19 F.3d
1242, 1249 (10th Cir. 2008). A plausible complaint under Section 1983 “requires enough
[factual] allegations to give the defendants notice of the theory under whighlgthtff’s]
claim is made.”ld. Where morghan one defendant is involved, the notice requirement means

the plaintiff must plead “exactly who is alleged to have done what to wholeh[.]”
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DISCUSSION

Hartmanpleads a singleount of retaliation under the First Amendment against
“Defendants’collectively. Hartman’s claim has four essential elements: (1) the plaintiff
engaged in a cotigitionally protected activity{2) a defendans action caused him to suffer an
injury that would chill a person of ordinary firmness from continasmgngage in that activity;
(3) a defendans action was substantially motivated as a response to his exercisd-okhi
Amendment speech rights; and (4) there was a lack of probable cause daretst.See Becker
v. Kroll, 494 F.3d 904, 925 (10th Cir. 2007). The compliant, however, offers onlyllinifg
facts againsOfficer Lopez and the City(1) Officer Lopez ¢ld Hartman not to call Codes just
to complain; (2) on July 20, 20168Dfficer Lopez spoke with theiy manager and a “Mr.
Butts”; (3) Officer Lopez listened to “Plaintiff's recorded phoné4) after doing so and
speaking with the manager and Butts, Officer Lopez arrested and chtagethn with the
misdemeanor offense ofing the “telephone to terrify, intimidate, threatbarassannoy or
offend.]”; and (5) bhe CityemployedOfficer Lopez. (Doc. 1-1, 1 11-22)Yhese facts do not
state gplausible claim for retaliatian

As to (fficer Lopez, @en if the Court takes asue Hartman'’s allegation that his
complaints to City manager and Codes as activity protected by the FirsdArast, the Court
can only guess as to the substance of Officer Lopez’s conversation with the mzanthiyk.
Butts on July 20, 2016 and the contents of the “recorded phone [call]” that preceded Hartman’s
arrest. Without details on these two thingsartman has not pleadéacts demonstrating that
Officer Lopez lackegbrobable cause to charge and arrest Hartman for violistidg Stat. Ann.
§ 30-2-12.SeeBaptiste v. J.C. Penney CA447 F.3d 1252, 1258 (10th Cir. 1998) (officer may

rely upon reasonably trustworthy statement of witnesses and victims, asaeetlings, in
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determining whether a prudent person would believe the accused commiibéfenise)

Hartman v. Moore547 U.S. 250, 265-266 (2016) (holding that the absence of probable cause
must be pleaded and proveihis deficency is more pronoundébecause, as allegddartman

did not voice concerns to Officer Lopez directly, but instead to other public emplokheese

not named defendants. Thus, the Court cannot discern form the four corners of the complaint
what supported and motivated tagest and criminal charge.

In terms ofthe City, it is unclear how a municipal corporatitself may charge anyone
with a criminal offense. Certainly, its duly commissioned police officer eff@gt arrests and
initiate the filing of a criminal complainbuta municipality’s employment of a constitutional
tortfeasor—the only fact alleged againtte City in the complaint—does not plausibly give rise
to the City’s liabilityunder Section 198%ee Monell v. Depof Soc. Servs436 U.S. 658, 691
(1978) (holding that “a municipality cannot be held liaddelybecause it employs a
tortfeasor”). While there may be other theoresnd Hartman’s response to the motion to
dismiss attempts to argue semthat woutl implicate the Citythere are no factual avermets
the actual complairthat would plausibly support a cause of action for municipalityab

In short, the Court concludes that Hartman’s complaint does not state a claim upon which
relief may be granted and is te@re subject to dismissal. However, while Hartman'’s pleading
is technically deficientthe Court is not convinced that thas case is fatally flawesuchthat
Hartman should not be afforded the opportunity to amend the comjplaitaite a plausible cause
of action against one or both of the defendaBseBrereton v. Bountiful City Corp434 F.3d
1213, 1219 (10th Cir. 200€¢xplaining that [a] dismissal with prejudice is appropriate where a
complaint fails to state a claim under Rule 12(b)(6) and granting leave tmavoeld be

futile”). Thus, the Court will deny the City and Officer Lopeazistion to dismiss without
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prejudice, but order Hartman to fide amended pleadjthat complies with the Federal Rules.
If Hartman’s new complaint remains deficient, the City and Officer Lopay renew their
motion to dismiss.

CONCLUSION

For the reasons stated above, Hartman’s complaint does not satisfy his burdad & ple
plausible claim for relief against Officer Lopez and the City. The Coomigtier, is not
convinced the deficiencies merit dismissal with prejudice, and will aFiartman and
opportunity to amend his complaint.

IT IS, THEREFORE, ORDERED that Defendants’ motion to dismiss (Doc. 5) is
DENIED WITHOUT PREJUDICE . Defendants may renew their motion in the event
Plaintiffs amended complaint remains deficient.

IT IS FURTHER ORDERED that PlaintiffiSGRANTED leave to amend his
complaint. Plaintiff shall file an anended pleading thabnforms to the Federal Rules of Civil
Proceduren or before February9, 2018. In the event Plaintiff does nomely file an

amended @mplaint, the case will be dismissed as requested by Defendants.

KEVIN R. SWEAZEA

UNITED STATES MAGISTRATE JUDGE
Presiding by Consent
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