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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
RYAN PATTERSON,
Plaintiff,
VS. No.CIV 17-1116JB\GBW
NINE ENERGY SERVICE, LLC,
Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on the Plditst Reconsideration Motion, filed
September 15, 2018 (Doc. 25)(“Reconsideration Mdjio The Court held a hearing on October
25, 2018. The primary issues are: (i) whether @ourt committed manifest legal error in its
Memorandum Opinion and Order, 33B. Supp. 3d 1280, filed August 30, 2018

(Doc. 21)(“"MOQ"), where it relied on Padilla v. State Farm Mutual Automobile Insurance

Company, 2003-NMSC-011, 68 P.3d 901 (“Padilleds well as Cordova v. World Finance

Corporation of New Mexico, 2009-NMS@21, 208 P.3d 901 (“Cordova”), and Rivera v.

American General Financial Servicesc.ln2011-NMSC-033, 259 P.3d 803_(“Rivera”), in

concluding that, “although the injunctive relipfovision in the Confidentiality and Dispute
Resolution Agreement at 6, filed December26,17 (Doc. 5-2)(“Arbitration Agreement”) is
substantively unconscionable, it is also sabke,” MOO at 20, 330 F. Supp. 3d at 1287; and
(i) whether the Court should certify the questof whether the substantively unconscionable
provision is severable to the Supreme CourfNeiv Mexico for the Supreme Court of New
Mexico’s determination. Thedtirt has carefully reconsiderégd MOO and concludes that the

injunctive relief provision in the Arbitration Agement is severable, and the Court declines to
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certify the question to the Supreme Court of New Mexico for its determination.

FACTUAL BACKGROUND

The Court recites thfactual background asastd in its MOO, as fitber party has objected
to the Court’s recitation of facts in the MOQhe footnotes associated with the quoted text are
also quoted in full from the MOO.

Patterson worked for Nine Energy, aitfield services company, from
March to October of 2017. See First Amded Class Action Complaint 1 5, at 2,
filed November 13, 2017 (Doc. 3)(“Amended Complaint”). His “primary job
duty consisted of operating pressumnttol equipment and tools.” Amended
Complaint § 15, at 3. Nine Energy first offered Patterson employment via letter
on February 28, 2017._ See Letter frdpally Haynes, Human Resources
Manager, to Ryan Patterson at 1-2, ¢daFebruary 28, 2017), filed January 3,
2018 (Doc. 14-2)(“Offer Letter”). Pattens’'s Offer Letter states that his
employment is contingent upon an enumerated list of items, including drug
testing, physical capacity teésf, and other things. Sé&affer Letter at 1. The
Offer Letter does not mention arbitratiorsee Offer Letter at-2. Patterson
accepted the employment offer by signing the Offer Letter on March 1, 2017. See
Offer Letter at 2. Patterson did notge work at Nine Energy until March 20,
2017. _See Supplemental Declaration o&ai®h Warren § 7, at 2 (dated January
3, 2018), filed January 3, 2018 (Doc. 14-1).

On March 1, 2017 -- the same day tRatterson signed the Offer Letter -
- he also signed the Confidentiality and Dispute Resolution Agreement at 6, filed
December 6, 2017 (Doc. 5-2)(“Arbitration Agreement”). The Arbitration
Agreement states that “the Company and the Employee agree to submit
exclusively to final and bindg arbitration any and all Bputes as defined herein
in accordance with the following understanding and terms.” Arbitration
Agreement at 3. The Arbitration Agreement defines the word “dispute” as

all legal and equitable claims, mands, disputes, controversies,
issues, and disagreements, of velrat nature or kind, whether in
contract, tort, under statute or réajion, or any other law or source
of legal obligation, including but mdimited to those relating to,

concerning, or arising out of thisgreement; the interpretation or
subject matter of this Agreemeat program . . . wages or other
compensation received by or ow#nl any Employee, including



minimum wage and overtime pay.
Arbitration Agreement at 2. Th&rbitration Agreement continues:

Each Dispute shall be arbitrated@amindividual basis. The parties
forego and waive any right to joor consolidate their Disputes or
claims with those of any other empésy. . . or to assert any Disputes
or claims in arbitration as a repeggative or as a member of a class.

Neither the Company nor any employee or applicant for
employment may pursue any Pige or claim on a class action,
collective action, or consolidatedasis or in a representative
capacity on behalf of other individsalor participate as a class or
collective action member in such a proceeding. . . . The Parties
waive any right to a jury trial and fmursue or participate in class or
collective actions with respect to $piutes that are subject of this
Agreement and for which a jury trial, class action, and collective
action would otherwisbe available.

Arbitration Agreement at 3. The Arkdtion Agreement contains several other
important provisions. _& Arbitration Agreement at 3-4. One states that
“arbitration shall be commenced by eithearty filing a demand for arbitration
with the AAA & within 60 days after such Quate has arisen.” Arbitration
Agreement at 3. Another notes:

Notwithstanding the provisions ahis Agreement, the Company
may bring an action in any cduof competent jurisdiction for
injunctive relief to enforce the Employee’s obligations with respect
to the confidentiality and protgon of trade secrets and other non-
public information belonging to th@ompany, or withiespect to any
non-competition, non-solicitation, ony other restrictive covenant
provisions in any separate agresrthbetween the Company and the
Employee.

Arbitration Agreement at 4. Stilanother provision states: “The Parties
acknowledge and agree that this égment and the Parties’ employment
relationship affect and inveé interstate commerce, and that this Agreement is
governed by the Federal Arbitration Aét.Arbitration Agreement at 5. Finally,

1IAAA stands for the AmericaArbitration Association.

29 U.S.C. 8§ 1-16 (“FAA").



the Arbitration Agreement contaiag integration clause, stating:

No agreements or representationsal or otherwise express or
implied, with respect to the subjematter hereof have been made

by either Party that are not set forth expressly in this Agreement. . . .
This Agreement sets forth the entire agreement of the Parties hereto
with respect to the subject matter herein, in particular the Parties’
agreement regarding the protectarConfidential Information and

the procedural mechanism for the final resolution of Disputes and
supersedes all prior undenstings, agreements, clauses,
provisions, representations, or plisas, whether oral or written, of

the Parties to the extent they relate to or concern the subject matter
herein.

Arbitration Agreement at 5. Patterson nalleges in this class action that Nine
Energy failed to pay him and other employees overtime wages in violation of the
New Mexico Minimum Wage Act, N.MStat. Ann. § 50-4-22(D). See Amended
Complaint { 3, at 1.

MOO at 2-3, 330 F. Supp. 3d, at 12839 {(alteration in original).

PROCEDURAL BACKGROUND

The Court adopts the procedural background ti filing of MOO, as the MOO recites
it. The footnotes associatedithwvthe quoted text are also geadtin full from the MOO.

Patterson filed his original Complaion November 8, 2017. See Original
Class Action Complaint, filed Novemb8y 2017 (Doc. 1)(“Original Complaint”).
Patterson subsequently filed the Amded Complaint on November 13, 2017. See
Amended Complaint at 1. Nine Eggrfiled the Motion on December 6, 2017.
See Motion at 1.

1. The Motion.

Nine Energy moves the Court to dissithis case for lack of subject-matter
jurisdiction and to compel arbitratione&Motion at 1. Nine Energy first contends
that Patterson’s claims fall within the Arbitration Agreement’s scope, because the
Arbitration Agreement’s provisions “covell disputes, claims, or disagreements
relating to Plaintiff’'s employment.” Motioat 5. Nine Energy then argues that the
Arbitration Agreement contains adequate consideration, asserting that “the



bargained for exchange in this case wasrfff's offer of employment with Nine
Energy in exchange for signing the Confidentiality and Dispute Resolution
Agreement as well as the Parties’ naltagreement to submit all employment
disputes to arbitration.” Motion at @.urning to the class &on allegations, Nine
Energy avers that the Arbitration Agreemenrpressly states that the parties waive
any right to participate in a class or cotige action regarding any disputes subject
to the agreement. _See Motion at 7-8ndNEEnergy concludes that the Court should
grant the Motion and compel Patterson tateate his claims on an individual basis.
See Motion at 8.

2. TheResponse.

Patterson responds. See Response to Defendant’s Motion to Dismiss the
First Amended Class Action Complaint and Compel Arbitration, filed January 2,
2018 (Doc. 13-1)(“Response”). Pattersomstfiasserts that the Arbitration
Agreement is substantively unconscionabBee Response at 4. According to
Patterson, the Arbitration Agreement ts@c allowing Nine Energy to bring an
action for injunctive relief in court to enforce an employee’s confidentiality
obligations, such as the protection of traderets, represerdasunilateral carve-out
favoring Nine Energy and is therefore onescionable. _See Response at 4-5.
Second, Patterson avers tktta Arbitration Agreement contains no consideration
and is thus illusory. See Response afbcording to Patterson “continued at-will
employment cannot serve as consideratmnan agreement to arbitrate,” which
Patterson asserts is the Arhtion Agreement’s purpordeconsideration. Response
at 6-73

2. The Reply.

SPatterson also submits a Notice 8tipplemental Authorities, filed
December 27, 2017 (Doc. 12)(“Notice”). The Notice briefly mentions two cases
discussing consideration inbdiration agreements. Séotice at 1. In the first
case, the Honorable Richard Puglisi, témted States Magisite Judge for the
United States District Court for the Distriat New Mexico, held that the plaintiff
“was hired prior to agreeing to arbiti@n. Upon starting her employment she was
asked to surrender a valuable right -- tightito a jury trial -- with no detriment to
[the defendant] and no benefit to her. Thus, the purported agreement is
unenforceable.”_Zamprelli v. Am. GoBorp., No. CIV 00-0181 BB/RLP, at *4
(Doc. 46) (D.N.M. 2000)(Puglisi, M.J.)in the second case, the Honorable Bruce
Black, United States Districtudge, affirmed Magistrate Judge Puglisi’s holding.
See Zamprelli v. Am. Golf Corp., No. CIV 00-0181, 2001 WL 37119362, at *4
(D.N.M. 2001)(Black, J.).




Nine Energy replies._See DefendanReply in Support of Motion to
Dismiss the First Amended Class Actionn@aaint and Compel Arbitration, filed
January 3, 2018 (Doc. 14)(“Reply”). Nimmergy first asserthat the Arbitration
Agreement’s consideration is Pattersonhitial offer of employment and not
continued at-will employment, because Patterson signed the Arbitration Agreement
on the same day he accepted his employment offer and did not begin working for
Nine Energy until twenty days later.e&Reply at 5. Addonally, Nine Energy
contends that “there was separate, valhsideration for the Agreement. In
exchange for Plaintiff agreeing to arhii his employment-related disputes, Nine
Energy promised not only to hire Plaffitibut also to provide him access to its
confidential information and tradsecrets.” Reply at 11.

Second, Nine Energy argues that, wipiget of the Arbitration Agreement
may exempt Nine Energy from arbiti@ti, other parts of the agreement contain
“exclusions for numerous types of empiognt-related claims that Plaintiff alone
would be able to pursue.” Reply at Bine Energy continues that “the exclusion
of which Plaintiff complains relates to one limited form of relief -- injunctive relief
-- that only the employer might be abie pursue to protect its confidential
information and trade secrets.” Reply%at According to NineEnergy, “[i]t is
impossible that the Plaintiff would be altie bring such a claim, just as it is
impossible that Nine Energy would be ataéoring any of the claims excluded for
Plaintiff (i.e. EEOC charge$JLRB charges, unemploymentaains).” Reply at 9.

Finally, Nine Energy contends that, ‘Yeh if the Court were to find this
provision unconscionable, the Court can ahduld modify oisever the provision
rather than invalidating the entire Agreemh.” Reply at 11. According to Nine
Energy, the provision allowing ib bring an action for injuctive relief to protect
confidential information “is not relevant or intertwined with the agreement to
arbitrate compensation disputes, and sevirals in line with the strong federal
policy underlying the FAA favoring enforcentesf arbitration agreements.” Reply
at 11-12.

3. The Surreply.

Patterson filed a surreply. Seer@ply in Opposition to Defendant’s
Motion to Dismiss the Class Action Cotamt and Compel Arbitration, filed
January 10, 2018 (Doc. 16-1)(“Surreply”).Patterson first asserts that Nine

“Patterson “requests that the Court gleate to file Plaintiff's surreply.”
Surreply Motion at 2. Although Patterson’sjuest was opposed to the extent that



Energy’s employment offewas not contingent orsigning the Arbitration
Agreement, so the employment offer is sonsideration for the agreement. See
Surreply at 4. According tBatterson, Nine Energy’s employment offer cannot be
consideration for Patterson agreeing abitration, because the Offer Letter
provides a list of contingencies, non& which include signing the Arbitration
Agreement. _See Surreply at 6. Furiheccording to Patterson, the Arbitration
Agreement “contains an explicit mergeaase that prevents the Offer Letter -- or
any other oral/written agreement -- frdming incorporated into the Arbitration
Agreement or for serving as the consideration for the Agreement.” Surreply at 6.

Second, Patterson takes issue with NEnergy’s assertion that it promised
to provide confidential information and trade secrets to Patterson as consideration
for him signing the Arbitration AgreementSee Surreply at 8- According to
Patterson, the Arbitteon Agreement “does not requi@efendant to disclose any
specific confidential information or tradecrets.” Surreply at 7. Patterson adds
that “no New Mexico court has reached the conclusion that an agreement to provide
confidential information is adequate coresigtion for an agreeent to arbitrate.”
Surreply at 7.

Third, Patterson argues for the first tithat the Arbitration Agreement is
unconscionable, because “the termstioé agreement prevent Plaintiff from
vindicating his statutgr rights under the FLSA>” Surreply at 7. Specifically,

his Surreply “advanced new issues or argats,” Surreply Motion at 4, the Court
grants this request. Inglsummary judgment conte#te Court has noted: “When
a moving party advances in a reply nesasons and evidence in support of its
motion for summary judgment, the moaving party should be granted an
opportunity to respond.” Shattuck v. Lucero, No. CIV 04-1287, 2005 WL
2295555, at *2 (D.N.M. 2005)(Browning, J.)(ding Beaird v. Seagate Tech., Inc.,
145 F.3d 1159, 1164-65 (10th Cir. 1998)). Thbgic applies equally to motions to
compel arbitration. If a party raiseswevidence about an arbitration agreement
in a reply, then the nonmovant should dgle to respond. Here, Nine Energy
introduces new evidence regarding thebifkation Agreement in the reply,
specifically the facts that Patterson sidriee agreement on the same day as the
Offer Letter and that Pattyn did not begin working for Nine Energy until twenty
days later._See Reply at 2-3; Offer Letie2. Given this new evidence, the Court
will grant leave for Patterson to file a suple Also, there is no prejudice to Nine
Energy, because the Court held a heamgingng both parties a full opportunity to
argue all issues.

SThe FLSA is the Fair Labor Standardct, 29 U.S.C. § 201 et seq.



Patterson contends that tAgbitration Agreement’s prosgion requiring arbitration

to commence within 60 dayster a dispute arisesusconscionable, because “the
FLSA’s limitations period mayiot be shortened by contract.” Surreply at 8.
Finally, Patterson avers that theowt should not sever any allegedly
unconscionable provisions of the Arbticm Agreement, because the agreement
contains no severance clause. See Syriepd-10. Patterson instead concludes
that the Court should refuse to enfothe entire Arbitration Agreement and deny
the Motion. _See Surreply at 10.

4. The Hearing.

The Court held a hearing. See Drafaiscript of Motion Hearing at 1:10-
11 (taken June 27, 2018)(Court)(“Tr®)Nine Energy began tgsserting that “Mr.
Patterson in the briefing conalthat this Court has recognized . . . that an offer
of at will employment is sufficient consideration for an arbitration agreement. And
that’'s exactly what we have hereTr. at 4:19-24 (Mann). Patterson responded
that the Arbitration Agreement’s integmati clause precludesa outside oral or
written agreement -- including Pattenss employment fber -- from being
incorporated into the Arbitration Agreemeriee Tr. at 10:1-&iegel). Patterson
added that the Offer Letter lists sevemahttngencies that Patson had to meet to
accept his employment offer, none which includes signing the Arbitration
Agreement._See Tr. at 13:2-9 (Siegel).

The parties then discussed unconsciditgbi See Tr. at 17:1-5 (Mann).
Nine Energy asserted that Patterson “latches onto a portion of the agreement . . .
that reserves to Nine thght to seek injunctive religd enforce certain aspects of
the agreement pertaining to confidehiidformation. . . . What Mr. Patterson
chooses to ignore [is] that the sameagaaph on which he bases this argument
contains multiple carve-outs solely foreth . . plaintiff here.” Tr. at 17:1-14
(Mann). Nine Energy thus contendddat the carve-outs in the Arbitration
Agreement are bilateral and not unilale See Tr. at8:3-6 (Mann).

Patterson then returned tbe podium and asserted that the Arbitration
Agreement is substantively unconscionatde the separate reason that it “has
effectively shortened the statute of lintites period.” Tr. at 22:15-16 (Siegel).
Specifically, Patterson argued that the Arbitration Agreement shortens the
limitations period from three years to sixtyyda See Tr. at 221-24 (Siegel). Nine

*The Court’s citations to the hearing’atiscript refer to the court reporter’s
original, unedited version. iy final transcript may contaislightly different page
and/or line numbers.



Energy responded that “the parties cannot lataitute[s] of limitations by contract.

So even if that language is contained in the agreement [, were] it be attempted to be

enforced it could not.” Trat 25:9-13 (Mann).

The Court then asked if Nine Energgntended that, if the Court were to

find any provision unconscionable, it should sever the provision rather than not

enforcing the entire agreement. Seeat28:25-29:7 (Couriylann). Nine Energy

responded that, if the Court concluded #hptovision is unconscionable, then Nine

Energy would prefer the rest of the agreetrenforced. See Tat 29:8-16 (Mann).

At the hearing’'s conclusion, the Court sthtthat it was inclined to grant the

Motion. See Tr. aB5:2 (Court).

MOO at 3-10, 330 F. Supp. 3d, at 1289¢8Rerations in original).

5. The MOO.

In the MOO, the Court concludes “thatetlparties have not established diversity
jurisdiction, so the Court will aler the parties to show cause why the Court should not dismiss
this case for lack of subject-tber jurisdiction.” MOO at 1,30 F. Supp. 3d at 1287. The Court
also concluded that, “[o]n the miis, if the Court has subjeatatter jurisdiction, the Court is
inclined to conclude that therbitration Agreement contains adequate consideration, and, although
the injunctive relief provision is substantively unccogable, it is also serable.” MOO at 1-2,
330 F. Supp. 3d at 1287. The Court stated ithatas not inclined tchold the Arbitration
Agreement’s sixty-day limitationgeriod unconscionable. Se€® at 2, 330 F. Supp. 3d at 1287.
Finally, the Court stated in the®D that, if the Court has subjectter jurisdictionit is “inclined
to stay proceedings in this case, rather tiamissing it.” MOO at 2, 330 F. Supp. 3d, at 1287.
The Court stated that, if it had subject-matter jucisoh, it is inclined to gant the Motion in part.

See MOO at 2, 330 F. Supp. 3d at 1287.



The Court now summarizes the portionghad Court’s MOO that Patterson requests the
Court to reconsider -- spdicially, the severabilityanalysis of the injuncte relief provision. In
the MOO, the Court began its analysis regardimegginjunctive relief provision’s severability by
guoting_ Cordova: “If a contract éerm thereof is unconscionablethé time the contract is made
a court may refuse to enforce the contract, oy evforce the remainder of the contract without
the unconscionable term.” MOO at 41, 330Supp. 3d at 1311 (internal quotation marks
omitted)(quoting Cordova, 2009-NMSC-021, 1 39, 208 P.3d at 911). The Court also cited to the

Supreme Court of New Mexico’s opinion in IBm v. Santander Consumer USA, Inc., for the

proposition that “[c]ourts may rende contract or portions of@ntract unenforceable under the
equitable doctrine of unconscionability when the terms are ‘unreasonably favorable to one party
while precluding a meaningful choice of the other party.” MOO at 41, 330 F. Supp. 3d at 1311

(emphasis omitted)(quoting Dalton v. Santander Consumer USA, Inc., 2016-NMSC-035, { 6, 385

P.3d at 621 (internal quotation marks omit(gdpting Cordova, 2009-NMSC-021, T 21, 208 P.3d
at 907)). The Court cited to Hial for the principle that, if a @vision is severable, the agreement
that remains after its severancdlwe a “mutual agreement tortaling arbitration.” MOO at 41,
330 F. Supp. 3d at 1311 (internal quotatinarks omitted)(quoting Padilla, 2003-NMSC-011,
118, 68 P.3d at 909). The Court concluded, thathout the substantively unconscionable
injunctive relief provision, the Arbiation Agreement is a mutual agreement to binding arbitration
and, furthermore, that it “would make little sen®r the Court to trash the entire Arbitration

Agreement because of an unconscionable provision unrelated to this case.” MOO at 42, 330 F.

-10 -



Supp. 3d at 1311. For these reasons, the Courtuttettthat the injunctive relief provision is
severable._See MOO at 42, 330 F. Supp. 3d at 1311.

The Court also performed a severabilityalgsis for the sixty-day limitations period
provision at issue in the Arbitration Agreermeee MOO at 45-46, 330 F. Supp. 3d, at 1312-14.
The Court compared Rivera, in which the Supe Court of New Mexico struck an entire
arbitration agreement, with Padilla, in whithe Supreme Court of New Mexico upheld the
agreement and severed only the unconscionabhasion. _See MOO at 45, 330 F. Supp. 3d, at

1313 (discussing Rivera and Padilla). _In Rivehe Court noted, thBupreme Court of New

Mexico stated that “it would naewrite a contract ‘that is ¢éed with unenforceable terms that
were central to the original mechanism [] for lesw disputes between the parties.” MOO at
45, 330 F. Supp. 3d, at 1313 (alterations in Riam@rnal quotationemitted)(quoting Rivera,
2011-NMSC-033, 1 56, 259 P.3d at 819 (quottardova, 2009-NMSC-021, 1 40, 208 P.3d at
912)). The Court concluded that the sixty-day simvi is not central to the Arbitration Agreement
and could be “severed without substantiallyraigethe method of disputesolution contractually
agreed on by the parties.” MOO at 46, 33®Hpp. 3d, at 1313 (quoting Rivera, 2011-NMSC-
033, 1 56, 259 P.3d at 819). The Court statatgbverance is “an appropriate remedy, because
both federal and New Mexico law reflect a publitigpin favor of arbitration agreements.” MOO

at 46, 330 F. Supp. 3d, at 1313 (citing Metz v. Metynch, Pierce, Fenner & Smith, Inc., 39

F.3d 1482, 1488-89 (10th Cir. 1994)(“There is a stifedigral policy encouragg the expeditious

and inexpensive resolution of diges through arbitration.”); UnieTech. & Res., Inc. v. Dar Al

-11 -



Islam, 1993-NMSC-005, 11, 846 P.2d 307, 309 (“Theslature and the cotsrof New Mexico
‘have expressed a strong policy preference feoltgion of disputes by arbitration.”)).

6. The Reconsideration Motion.

In the Reconsideration Motion, Patterson codsathat the Court committed manifest legal
error in reaching the MOQ'’s conclusion that|tHaugh the injunctive relief provision in the
Arbitration Agreement is substantively unconscigeait is also severable.” Reconsideration
Motion at 1 (quoting MOO at 20, 330 F. Supp. 3d.a05). Patterson agrees with the Court’s
determination that the injunctive relief provisi@na unilateral carve-out benefitting exclusively
the stronger party, and therefore substahyiunconscionable and unenforceable under New
Mexico law. See Reconsideratid/lotion at 1. Pa#rson contends th&te Court should have

followed Cordova, and Rivera, in determiningetlier the provision could be severed from the

Arbitration Agreement, and that the Court’s retia on_Padilla, constitutes manifest legal error
based on the Supreme Court of New Mexico’s sleniin_Cordova. SeReconsideration Motion
at1-2.

Patterson contends that the Supreme CotirNew Mexico distinguished Padilla in
Cordova as follows:

In Padilla, 2003-NMSC-011, 11 10, 18, 133 N.M. 661, 68 P.3d 901, this
Court struck from a contract an invalst-arbitration appeadrovision but left
intact the underlying mutual arbitration cé&u By contrast, the invalidity in this
case involves the arbitration scheme itself,just the procedures for appeal to the
courts after the arbitration phase is oveNe are reluctant to try to draft an
arbitration agreement the padidid not agree on. This is particularly so in light of
the categorization in the agreements @fcsjic kinds of access to the courts World
Finance had insisted on for itself. As we concluddésar [v. Dell Comp. Corp.],
2008-NMSC-046, 1 24, 144 N.M. 464, 188 P.3d 1215, we must strike down the

-12 -



arbitration clause in its entirety to adoa type of judicialsurgery that would
inevitably remove provisions that weoentral to the original mechanisms for
resolving disputes between the parties. cAsrts in similar situations have found
appropriate under these circumstancesg determine thatthe arbitration
agreements are unenforcealodetheir entirety, and nsi be severed from the
accompanying loan agreements.

Cordova, 2009-NMSC-021, 11 39-40, 208 P.3d®&t. Patterson contends that the MOO
“contravenes Cordova’s precedent that unildteagave-out agreements are non-severable under
New Mexico law.” Reconsidetiah Motion at 2. Patterson @ues that Padilla’s provision,

because it is a post-arbitration provision, preskateifferent case, and that the Padilla court’s

analysis, therefore, is inapposit8ee Reconsideration Motionat Patterson asks, accordingly,
that the Court grant the Ratsideration Motion, deny Nine Ergy’s Motion to Dismiss, and
compel discovery in accordance with Saupe Court of New Mexico precedent.
See Reconsideration Motion at 2. Patterson requedts alternative, thahe Court certify the
severability question to the Supreme Court oivNMexico. See Reconsiddion Motion at 2-3.
Patterson argues that rule 54(bjteé Federal Rules of Civil Procedure permits the Court to freely
reconsider the MOO, with no limir governing standard ats ability to do sopther than that it

must do so “before the entryjoilgment.” Reconsideration Mot at 3 (quoting Anderson Living

Tr. v. WPX Energy Prod., LLC, No. CIV 12-0048/KBM, 2015 WL 9703298 (D.N.M. Dec. 31,

2015)(Browning, J.)(citing Fed. R. Civ. P. 54(Been v. O.K. Indus., 495 F.3d 1217, 1225 (10th

Cir. 2007)).

Patterson asserts that, like #rbitration clauses in Riveradu@ordova, the clause at issue

here is so central to the Arbitration Agreement that it may not be separated, irrespective of any

savings clause. See Reconsideration Motion(aitidg Figueroa v. THI of N.M. at Casa Arena

-13 -



Blanca, LLC, 2013-NMCA-077, T 39, 306 P.3d 480, 494atterson asserts that the Court

correctly determined that the injunctive relief provision at issue is substantively unconscionable

by relying on_ Rivera and Cordova:

In light of the Supreme Court dflew Mexico precedent in_Rivera v.
American General Financial Services, Inc., 2011-NMSC-033, 11 51-54, 150 N.M.
398, 259 P.3d at 818-19, and Cordova vrM/&in. Corp. of N.M., 2009-NMSC-
021, 1 20, 146 N.M. 256, 208 P.3d at 907, the dsumclined to conclude that the
Supreme Court of New Mexico would holdatthis unilateral cae-out to benefit
exclusively the stronger party is sulygtaely unconscionable under New Mexico
law and thus unenforceable.

Reconsideration Motion at 4 (quotiMOO at 21, 330 F. Supp. 3d, at 1310).

Patterson argues that, although the Court ctiyréetermined that the injunctive relief
provision is substantively unconscade, the Court’s determination that the provision is severable
constitutes manifest legal error. See Recarsaiibn Motion at 5. Patterson contends that the
Court should not have relied ondi& in determining the proviein’s severability, because Padilla
dealt with a “post-arbitration geal provision tht has nothing to do witthe unilateral carve out
for injunctive relief here.” Reconsideration Mmtiat 4 (internal quotation marks omitted)(quoting
Padilla, 2003-NMSC-011, 11 10, 18, 68 P.3dC#,D08-09). Patterson argues that the Supreme
Court of New Mexico in_Padilla never considered the severability of unilateral carve-out
provisions, whereas the Suprer@eurt of New Mexico consided a unilateral carve-out in
Cordova and determined that the unilateral cawieeould not be severed from the arbitration
agreement particularly “in light ahe categorization in the agreerteeaf specific kinds of access
to the courts [defendant] had insisted on foelits Reconsideration Motion at 5 (alteration in

Reconsideration Motion)(quoting Cordova, 2009-NMSC-021, 11 39-40, 208 P.3d at 911).

-14 -



Patterson argues that the parties never agnedige arbitration thahe Court, by severing
the injunctive relief provision, drafted, because ginovision that the Court severed involves the
arbitration scheme itself. See Reconsiderationdadi 5. Patterson citestwo Court of Appeals
of New Mexico cases determining that unreabbnane-sided provisions exempting certain
claims from arbitration could ndte severed. SdReconsideration Motion at 5-6 (citing Ruppelt

v. Laurel Healthcare Providers, LL2013-NMCA-014, 11 19-21, 293 P.3d 902, 908-09; Abram

ex rel. Lopez v. Paloma Blanca Health Care Assocs., L.L.C., No. 31,850, 2013 WL 4516398, at

*1 (N.M. Ct. App. June 17, 2013)). Patterson arghat because the Arbitration Agreement lacks

a savings or severance clause manifesting the garitent to save theontract if a provision is
rendered unenforceable, and, under New Mexico law, the parties’ manifested intention governs
the severability determination,gfCourt committed manifest legal error in severing the provision
despite the parties’ lack of manifested intemtio save the agreement. See Reconsideration

Motion at 7-8 (citing Arrow Gas Co. of Ddllity v. Lewis, 1962-NMSC-145, § 24, 377 P.2d 655,

659; Fancher v. Bd. of Comm’rs of Grant C#921-NMSC-039, 1 63, 210 P. 237, 248). Patterson

asserts that even if the parties had includedsegs: clause, the unilatdrearve-out would still
not be severable under New Mexico Laiee Reconsideration Motion at 8 n.9.

7. The Reconsideration Response.

On October 5, 2018, Nine Energy responded to the Reconsideration Motion.
See Defendant’s Memorandum in Opposition torRils Reconsideration Motion, filed October
5, 2018 (Doc. 27)(“Reconsiderati®esponse”). Nine Energy argubat the Court should reject

the Reconsideration Motion in its entirety, “because even if the injunctive relief provision in the
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[Arbitration Agreement] is unconscionable, theu@ did not commit cledegal error by severing

it, and Plaintiff has not met his burden to demaistthat certification is proper.” Reconsideration
Response at 1. First, Nine Energy argues that Reconsideration Mion is procedurally
deficient, because: (i) it prematurely seeks nsateration before the Court has dismissed the
action or compelled arbitrationnd (i) Patterson does not seek the Court’s leave to file what Nine
Energy contends is no more than a sepmntal briefing, not requiring a response.
See Reconsideration Response at ' n.1.

Nine Energy argues that Patterson unmalty analyzes_Cordova, which confronts

“predatory lending agreements.” ReconsideraResponse at 1. Nine Energy contends that the
Supreme Court of New Mexico siamever held that an unconmeable arbitration provision may

not be severed as a mattelaf and contends that the Supee@ourt of New Mexico has never
overruled Padilla. See Reconsideration ResponkeatFirst, Nine Energy argues that Cordova
and cases like it areddinguishable from the psent case. See Recomsation Response at 2.
Nine Energy asserts that thebitiration agreement at issue in Cordova was attached to a loan
agreement and permitted the lender to litigate all claims important to it, while prohibiting

borrowers from litigating any claims important teth. See Reconsideration Response at 2. Nine

’Although the parties do not address the issuappgalability in theibriefings, the Court
notes that an order to stay proceedings and compel arbitration is not a final judgment on the merits
and is not immediately appealable. See Comaiddtian Tribe of Okla. v. 49, L.L.C., 391 F.3d
1129, 1133 (10th Cir. 2004)(“The district courteder staying the proceedings and compelling
arbitration was not a final decision on the meritds such, we lack jurisdiction over this
appeal . . ..")._See also Armijo v. Prudentied. of Am., 72 F.3d 793, 798¢ (concluding that, if
a motion to stay had been progegranted, “the order grantinglaration would then not have
been a final order” and therefanet immediately appealable).
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Energy contends that Patterson’s reliance on Cordova ignores the défebatween the Cordova
agreement, and the Arbitration Agreement.e Beconsideration Response at 3. Nine Energy
contends that the Arbitration Agreement is ualtkat in_Cordova, because: (i) “the Agreement
does not concern a predatory lemglor consumer loan agreem@mReconsideration Response at
3; (ii) the Agreement permitted Patterson to pursue multiple claims outside of arbitration, and to
file complaints with State and Federal administration agencies which could litigate claims against
Nine Energy on Patterson’s behalf, see Recordider Response at 3; and (iii) the injunctive
relief provision at issue is narrow in scope andaséd in a stand-alone section of the Agreement,
Nine Energy “can only seek injunctive relief éaforce Plaintiff’'s obligations under restrictive
covenants,” and there is a lowdikhood that Nine Energy could fence the restrictive covenants
against Patterson, Reconsideration Respon&: diine Energy argues, accordingly, that the
Arbitration Agreement is less one-sided thandbeecement in_Cordova, and that the injunctive
relief provision that th€ourt severed in the MOO is not sentral to the Arbitration Agreement
that it is incapable of severancBee Reconsideration Response at 4.

Next, Nine Energy argues that Padilla,vimich the Supreme Court of New Mexico
recognized a court’s discretion tovee a provision in an arbitraim agreement, is still good law.
See Reconsideration Response dllifie Energy argues that ev€ordova recognized the remedy
of severance:

There are two possible remedaidtions we can take tgive effect to our holding

that the one-sided arbitration provisionpa®tely attached the loan agreements

are unenforceable: We can strike the aalithn provisions in thir entirety, or we

can attempt to refashion parts of them into a fair and balanced arbitration
agreement.
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Reconsideration Response at 5 (emphasis@dhal quotation marks omitted)(quoting Cordova,
2009-NMSC-021, 7 39, 208 P.3d at 911). Nine Enengpues that the Caushould not read
Cordova to mean that courts may never sevepdgion from an arbitratio provision when equity
demands._See Reconsideration Response at 5.

Last, Nine Energy argues that the Couhowd decline to grdn certification.
See Reconsideration Response at 6. Ninerdgnargues that the Arbitration Agreement’s
enforceability “is not determinative of thenerits of Plaintiffs underlying claims.”
Reconsideration Response at 6. Nine Enatgy argues that the Bansideration Motion does
not present a “novel, significant, and unsettk=die of law under the New Mexico Constitution,
nor does it present an issue of significant publiergst.” Reconsideration Response at 6. Nine
Energy argues, accordingly, that Patterson has not met his burden to demonstrate that certification
is warranted._See Reconsideration Response at 5.

8. The Reconsideration Reply.

On October 20, 2018, Patterson replied tmeNEnergy. _See Reply in Support of
Reconsideration Motion, file@ctober 20, 2018 (Doc. 29)(“Recadesration Reply”). In the
Reconsideration Repl Patterson asserts:

Defendant was Plaintiff’'s ephoyer and drafted a fornmoatract without any input

or negotiations with Plaintiff. Defendts took advantage of being the stronger
party by drafting a one-sided, stand-alori@teation agreement (“Agreement”) that
contains a non-mutual exclusion from the “Agreement” that allows it unilateral
access to the courts to obtain injunctive relief to enforce any restrictive covenant in
any separate agreement between the parties.

Reconsideration Reply at 1 (emphasis omitte®atterson reiterates the arguments from the

Reconsideration Motion, see Reply at 1-2, andres#eat the unilateral carve-out provision here

-18 -



contains no language that limitsiidi Energy’s unilateral ability tseek permanent injunctive relief
to enforce Patterson’s obligations with respectaty other restrictiveeovenant in any other
agreement between Patterson and Nine Enengyany court of competent jurisdiction,
see Reconsideration Reply at Ratterson contends, therefore, ttie provision at issue here is
more unconscionable than the provision at iss@ordova, because, here, Nine Energy can take
advantage of its employees by having them sigrarsge agreements with restrictive covenants
and then enforce those agreements at will. See Reconsideration Reply at 2-3.

Patterson argues that courts of other jucisohs agree with the Supreme Court of New
Mexico that unfairly one-sidedontract provisions are uokscionable and non-severable.

See Reconsideration Reply at 3-4 (citing Taylor v. Butler, 142 S.W. 3d 277, 280 (Tenn. 2004);

Batory v. Sears, Roebuck & Co., 456 F. Suppl 287 (D. Ariz. 2006)). Pattson next addresses

Nine Energy’s distinction betweehe unilateral judicial relief echanism at issue and the lender-
borrower provisions in Cordova @tike cases. See ReconsideratReply at 4. Patterson argues

that the Supreme Court of New Mexico rejedtad distinction, explaimg that an employer may

not reserve the unilateral right to grant the same relief as a court. See Reconsideration Reply at 4.
Patterson argues that Nine Energy poses mordtokat to Patterson as an employer than Nine
Energy would pose if it were a lerdbecause the “Defendant hasd®dt pertinently clear that it
intends to use the unilateral provision toetsployees’ disadvantage in regards to ‘any other
restrictive covenant provisions in any sejia agreement between the Company and the
Employee.” Reconsideration Reply at 4 (gagtiArbitration Agreement § H, at 4). Patterson

contends that the provision at issue is more urgionable than the provision at issue in Rivera,
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because Patterson cannot identify the subject matter which the Arbitration Agreement controls.
See Reconsideration Reply at 4.

Patterson next argues that California codased with similar issues, and to which
Patterson contends the Supreme Court of New M@ften cites, do not sersimilar agreements.
See Reconsideration Reply at 5. Patterson résjtleat the Court follow the guidance of the
United States Court of Appeals for the Ninftircuit and decline tosever the provision.
See Reconsideration Reply at 5-6. Patterson atgagsunder United States Court of Appeals for

the Tenth Circuit precedent, the Court should tyriconstrue the Arbiaition Agreement against

Nine Energy as the drafter. See ReconstasraReply at 6 & n.3 (citing Dumais v. Am. Golf
Corp., 299 F.3d 1216, 1219 (10th Cir. 2002)).

Next, Patterson cites to decisions by thenorable Karen B. Molzen, United States
Magistrate Judge for the Digttiof New Mexico, and by the dthorable Gregory B. Wormuth,
United States Magistrate Judge for the Distsfdilew Mexico, in which Judge Molzen and Judge
Wormuth determined that the Court’s task in dexj a provision’s severdly is to determine
“whether the arbitration clause must struck in its entirety arzan be reformed into a ‘fair and

balanced’ agreement.” Reconsideration Repl§ @diting Clark v. UniedHealth Grp., Inc., No.

CIV 13-0372 MV/CG, 2018 WL 2932735 (D.N.Mude 12, 2018)(Molzen, J.))(quoting Gorman

v. S/W Tax Loans, Inc., No. CIV 14-0089 @BKK, 2015 WL 12751710, at *8 (D.N.M. March

17, 2015)(Wormuth, M.J.)). Patterson contendstti@most important question in an arbitration
provision is what claims must be resolved ihimation -- the question that the unilateral carve-

out provision at issue address&ee Reconsideration Reply at 10.
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Patterson likens this case to several other New Mexico cases which have held that unilateral
carve-outs favoring the strongemfyaare unenforceable and not severable. See Reconsideration

Reply at 10-11 (citing Ruppelt v. Laurel Hemtare Providers, LLC, 2013-NMCA-014, 293 P.3d

902; Figueroa v. THI of N.M. at Casa AreBlanca, LLC, 2013-NMCA-077, 306 P.3d 480; Rivera

v. Am. Gen. Fin. Servs., Inc., 2011-NMSC-023%9 P.3d 803; Cordova, Dalton v. Santander

Consumer U.S.A., Inc., 2015-NMCA-030, 3B53d 1086, rev'd on othgrounds, 2016-NMSC-

035, 385 P.3d 619; Pool v. DriveTime CateSaCo., LLC, No. 33,894, 2016 WL 3416372, at *6

(N.M. Ct. App. May 10, 2016)).

9. The Notice of Supplemental Authorities.

On October 25, 2018, Patterson filed a NoticB@bplemental Authorities. See Notice of
Supplemental Authorities, filed October 25, 2q®c. 30)(“Reconsideratn Notice”). In the
Reconsideration Notice, Patterson asserts thate $ive time he filed his Reconsideration Reply,
he has become aware of a District of New Mexico case supportipgsiteon, which Patterson

requests the Court consider. Sseonsideration Notice at 1. Pasten cites to Tatum v. ProBuild

Co., LLC, No. CIV 12-1060 LH/LFG, 2013 W12329840, at *10 (D.N.M. July 17, 2013)(Hansen,

J.), and contends that the Honorable Leroy dang&/nited States Seni@istrict Judge for the

District of New Mexico, concludein Tatum v. ProBuild Co., LLC #t a nearly mutual injunctive

relief clause for the enforcemesftrestrictive covenants renderéia entire arbitration agreement
at issue unenforceable. See Reconsideratiort®atil. Patterson provides the Court with a copy

of Judge Hansen’s opinion in Tatum v. Prd8«Co., LLC. See Tatum v. ProBuild Co., LLC

Opinion, filed October 25, 2018 (Doc. 30-1).
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10. The Hearing.

The Court held a hearing on October 25, 2018. See Draft Transcript of Reconsideration
Motion Hearing at 1 (taken @25, 2018)(Court)(“Oct. 25 Tr.”y. Patterson began by asserting
that the Court’s decision in the MOO is comrdao Supreme Court of New Mexico precedent,
which, Patterson contended, dictates tha firovision at issue “renders the agreement
unenforceable, and severance is not proper becausethigion is central to the agreement.” Oct.

25 Tr. at 2:20-22 (Siegel). Patson asserted that, while the Court based its substantive

unconscionability determination in the MOO on Rav@nd Cordova, it cited to neither Cordova

nor Rivera in its analysisf the appropriateness of severancthefprovision at issue. See Oct. 25
Tr. at 2:23-25 (Siedg id. at 3:7-10 (&®gel). Patterson contends that the Court instead relied on

Padilla, which Patterson alleges was “impropeegduse Padilla, unlike the present case, concerns

an appeals provision that came into effect onlyratbitration was overOct. 25 Tr. at 3:10-17

(Siegel). Patterson argues that, in Clay v. New Mexico Title Loans, Inc., 2012-NMCA-102, 1 40,

288 P.3d 888, 900, the Court of Appeals of New Mexioncluded that an escape hatch appeals
clause in an arbitration agreement was severable by citing to Padilla for the proposition that an
appeal provision was severaltlecause it governed only a post-award proceeding. See Oct. 25
Tr. at 3:16-23 (Siegel).

Patterson asserted: “This all boils down toettter the unilateral cae-out for judicial

relief is central to the agreement or collateral.” Oct. 25 Tr. at 3:23-4:2 (Siegel). Patterson

8The Court’s citations to the hearing’s trangtniefer to the court reporter’s original,
unedited version. Any final transcript may contslightly different pge and/or line numbers.
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contended that the carve-out provision at issue in the Arbitration Agreement is central to the
Arbitration Agreement, and therefgrthe entire Arbitration Agreement is unenforceable if it is
unconscionable.__See Oct. 25 Tr. at 4:2-12 ($jegPatterson argues that the key is that the
provision at issue is not meredyunilateral carve-out, but a unilatecarve-out for judicial relief.

See Oct. 25 Tr. at 4:18-21 (Siegel). Pattersgoes that, although the Court in its MOO and Nine
Energy in its briefing pointed tprovisions in the Arbitratiolgreement allowing Patterson to
bring unemployment or workers compensationnataioutside of the aiipation context, many
courts have found that these provisions are noteeauts for judicial relief, because they have
their own adjudicatory frameworksSee Oct. 25 Tr. at 4:2-5:3i€gel). Patterson asserted that

the provision at issue is entirely one-glde&See Oct. 25 Tr. &6-8 (Siegel).

The night before the hearing, Pattersonalieced Tatum v. ProBuild Co., LLC., and filed

the Notice of Supplemental Authorities to inforne tBourt of that case. See Oct. 25 Tr. at 5:9

(Siegel). _See also Tatum v. Pl Co., LLC Opinion at 1. Pattson contended that the most

important claim he might raise against Defendafarisnjunctive relief._See Oct. 25 Tr. at 6:4-6
(Siegel). Patterson contended that in the Aabn Agreement, Nine Eemgy is the only person
that has the unilateral right to go to court and ex@dhe provisions for injunctive relief. See Oct.
25 Tr. at 7:8-10 (Siegel).

Nine Energy then argued that Senior Judgedda did not discuss\srability at all in

Tatum v. ProBuild Co., LLC. See Oct. 25 Tr. at-91 (Mann). Nine Energy noted that, in several

of the cases which Patterson cité® courts opted teever the provisions at issue. See Oct. 25

Tr. at 9:10-14 (Mann). Nine Energy argued that the “key, @<iburt noticed, is whether the
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substantive unconscionability clause is essentiild@greement as a whole.” Oct. 25 Tr. at 9:14-
16 (Mann). Nine Energy notedahthe provision at issue ingtArbitration Agreement contains
eleven paragraphs, addressing eleven separates,poin that th€Court opted tcstrike only one
sentence in one paragraph outtd#ven, so that the remainiagreement requires both parties to
submit all disputes to arbitration. See Oct. 25a10:20-25 (Mann). NinEnergy argued that the
Court found a justifiable way to sever and qudietn the MOO: “Further, it would make little
sense for the Court to trash the entire Adbitm Agreement because of an unconscionable
provision unrelated to this case.” Oct. 26 at 10:12-15 (Mann)(quoting MOO at 42, 330
F. Supp. 3d, at 1311).

Patterson then argued that theypsion at issue pertains to the most likely actions that
Nine Energy might bring against its employee&se Oct. 25 Tr. at 11:3-5 (Siegel). Patterson
reiterated that no case in NeéMexico has allowed the severanof an arbitration agreement
provision that is a unilateral wae-out for judicial relief. _Se®ct. 25 Tr. at 11:5-8 (Siegel).
Patterson argues that Nine Energy imposed Anbitration Agreement on Patterson without
negotiations and that Nine Enerigynow asking the Court to “satteem from themselves.” Oct.
25 Tr. at 11:8-13 (Siegel).

Patterson quoted from Cordova:

By contrast, the invalidity ithis case involves the arbitia scheme itself, not just

the procedures for appeal to the courts after the arbitration phase is over. We are

reluctant to try to draft an arbitrationregment the parties did not agree on. This

is particularly so in light of the categorization in the agreements of specific kinds

of access to the Courts World Fic& had insisted on for itself.

Oct. 25 Tr. at 11:14-25 (Siegel)(internal cataan marks omitted)(quoting Cordova, 2009-NMSC-
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021, 1 40, 208 P.3d at 911). tleeson argued that Nine Enerdike World Finance in Cordova,
insisted that it have access to the courts toyafgplinjunctive relief. _See Oct. 25 Tr. at 12:1-2
(Siegel).

Patterson then argued that, in Tatum v. PifoBTo., LLC, Senior Judge Hansen concluded

that the provision at issue was one-sided, bedaatbeparties could not go to court to address the
same occurrence at the same time. See Oct. .2& T@:3-7 (Siegel).Patterson contends that,

unlike in Cordova and Rivera, here the parties do not have bilateral access to the courts -- and that

this is a major diinction between thisase, and Cordova aRivera. See Oct. 25 Tr. at 12:7-13

(Siegel). Patterson contended that the Arbitrafigreement here explicitly states that only Nine
Energy may go to court. See O25 Tr. at 12:13-22 (Siegel).

The Court indicated that, whiiebelieved it had “worked e on the opinion,” it would
go back and look at the cases to which the pasfesred in the hearing and would try to get them
an opinion by the end of November. See OciRat 13:13-23 (Court). This is the Memorandum
Opinion and Order that the Court priged the parties at the hearing.

LAW REGARDING ARBITRATION AGREEMENTS

An arbitration agreement is artract or a provision in a caact whereby parties agree to
“settle by arbitration a controversy . arising out of such contraat transaction.” 9 U.S.C. § 2.
Both federal and New Mexico law reflect a pubfiolicy in favor of arbitration agreements.

See Metz v. Merrill Lynch, Pierce, Fenner & @mnc., 39 F.3d at 1488-89 (“There is a strong

federal policy encouraging the expeditious andxpensive resolution of disputes through

arbitration.”); United Tech. & Res., Inc. Bar Al Islam, 1993-NMS@05, T 11, 846 P.2d at 309
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(“The legislature and the courtd New Mexico ‘have expressed a strong policy preference for

resolution of disputes by atkation.””(quoting Dairyland Insv. Rose, 1979-NMSC-021, 1 14, 591

P.2d at 284)). To be enforceable, an arbitration agreement must be validly formed pursuant to
state contract law principles -- e.g., the imahon agreement must not be illusory or

unconscionable. See Salazar v. Citadeh@g’'ns Corp., 2004-NMSC-013, § 8, 90 P.3d 466, 469

(“To determine whether the agreent to arbitrate is valid, courtsok to general state contract

law . ..."”). See also Jerry Erwin Assocsg.ln. Estate of Asheby & through Zangara, 290

F. Supp. 3d 1213, 1249 (D.N.M. Nov. 30, 2017)(Bravgnid.)(concluding thawhere parties to
an arbitration agreement agretd submit all claims to arb#tion, the parti® intended that
agreement to mean that no claims are excldded the arbitration agement’s scope (citing

Christmas v. Cimmaron Realty Co., 1982-NM8®9, 1 8, 648 P.2d 788, 790 (holding that “the

terms of the arbitration agreement are to berpméted by the rules ofootract law” and that
“courts will apply the plain meaning of contrdenguage as written imterpreting terms of a
contract”))).

1. Federal Law.

“The FAA reflects the fundamentpfinciple that arbitration ia matter of contract.” Rent-

A-Center, West, Inc. v. Jaals, 561 U.S. 63, 67 (2010). “[T]Heasic purpose of the Federal

Arbitration Act is to overcome courts’ refusalseinforce agreements to arbitrate.” Allied-Bruce

Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 27995). “The FAA thezby places arbitration

agreements on an equal footing with other cordraetd requires courts to enforce them according

to their terms.”_Rent-A-Center, West, Inc.Jackson, 561 U.S. at 67-68 (citations omitted).
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Under § 4 of the FAA, a party “aggrieved” bByother party’s failuréto arbitrate under a
written agreement for arbitration” may petition adeal court “for an order directing that such
arbitration proceed in the manner provided for iohsagreement.” 9 U.S.@.4. If one party’s
refusal to arbitrate under a weih agreement aggrieves anotparty, the district court, upon
petition, “shall hear the partieand upon being satisfied that the making of the agreement for
arbitration or the failure to comply therewith ig moissue, the court shall make an order directing
the parties to proceed to arbitration in accordavittethe terms of the agement.” 9 U.S.C. § 4.

Section 2, the “primary substarg provision of the Act,” Moseld. Cone Mem'l Hosp. v. Mercury

Constr. Corp., 460 U.S. 1, 24 (1983), providesw#ten provision in . . . a contract evidencing

a transaction involving commerce gettle by arbitration a contronsy thereafter arising out of
such contract . . . shall be valid, irrevocalaled enforceable, save upon such grounds as exist at
law or in equity for the revotian of any contract.” 9 U.S.(8 2. “If a party challenges the
validity under § 2 of the precise agreement to atstat issue, the federal court must consider the

challenge before ordering compliance with thateement under § 4.” ReAtCenter, West, Inc.

v. Jackson, 561 U.S. at 64.

Upon a finding that a matter is referable tbitation, the FAA also indicates that the
district court “shall on applicatio of one of the parties stayethrial of the action until such
arbitration has been had in accordance with tbrms of the agreemen 9 U.S.C. § 3.
Notwithstanding 9 U.S.C. 8§ 3's terms, howevexesal Courts of Appealhave concluded that
“dismissal is a proper remedy when all of the issues presented in a lawsuit are arbitrable.” Choice

Hotels Int’l, Inc. v. BSR Tropicana Resort, In252 F.3d 707, 709-10 (4@ir. 2001). _See Green
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v. Ameritech Corp., 200 F.3d 967, 973 (6th Cir. 200D0¢ weight of authority clearly supports

dismissal of the case when all of the issuesedais the district court must be submitted to

arbitration.”); Bercovitch v. Baldwin Sch., Ind.33 F.3d 141, 156 n.21 (1st Cir. 1998); Alford v.

Dean Witter Reynolds, Inc., 975 F.2d 1161, 1164 Gir. 1992);_Sparling v. Hoffman Constr.

Co., 864 F.2d 635, 638 (9th Cir. 1988).
The Tenth Circuit has cautioned that, when oninefparties petitionthe court to stay an
action pending compulsory arbitration, 9 U.S§3’s mandatory language is binding, and it is

error for the court to dismissdhaction. _See Adair Bus Salesc.In. Blue Bird Corp., 25 F.3d

953, 955 (10th Cir. 1994). When, however, the paggking to compel arbitration requests the
court for dismissal, and therens evidence in the record of anyrfyarequesting a stay, it is not

error for the district court to dismiss the caS&e Armijo v. Prudentidhs. of Am., 72 F.3d 793,

797 (10th Cir. 1995); Evangelical LutheranddoSamaritan Soc'y v. Moreno, 277 F. Supp. 3d

1191, 1210 (D.N.M. 2017)(Browning, J.); CornoyeAT&T Mobility Servs., LLC, No. CIV 15-

0474, 2016 WL 6404853, at *7-8 (D.N.M. Oct. 5, 2pBsowning, J.); Thompson v. THI of New

Mexico at Casa Arena Blanca, LLC, NolLV 05-1331, 2006 WL 4061187, at *16 (D.N.M. Sept.

12, 2006)(Browning, J.)(dismissing a case where thmiif neither requesd a stay nor argued
that some claims may not be arbitrable).

2. New Mexico Law.

New Mexico’s Uniform Arbitration Act,N.M. Stat. Ann. 88 44-7a-1 to -7a-32
(“NMUAA"), provides that an agreement to subraity controversy arisingetween the parties to

arbitration is “valid, enforceable and irrevocakebecept upon a ground that exists at law or in
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equity for the revocation of a contract.” N.MaBtAnn. 8§ 44-7A-7(a). Ithe court concludes that
there is an enforceable agreemerdraitrate, it shall order the piges to arbitrate. See N.M. Stat.
Ann. 8§ 44-7A-8(a). Where the provision for araiion is disputed, theourt’s function is to
determine whether there is arregment to arbitratend to order arbitration where an agreement
is found. _See N.M. Stat. Ann. 8§ ZA-8(a). Courts must decidehether the parties agreed to

submit their claims to arbitration. See La FeyatCtr., Inc., v. United Bmvioral Health, Inc.,

268 F. Supp. 3d 1167, 1206 (D.N.M. 2017)(Browniny(citing Belnap v. lais Healthcare, 844

F.3d 1272, 1280 (10th Cir. 2017)(“Because arbitratfosimply a matter of contract, . . . the
arbitrability of the mets of a dispute depends upon whether plarties agreed to arbitrate that
dispute . . ..” (internal quotation marks andtaitas omitted))). The Supme Court of the United
States of America has held tHaburts should not assume that the parties agreed to arbitrate
arbitrability unless there is ‘cledjand unmistakabl[e] evidence thhey did so.” Perez v. Qwest

Corp., 883 F. Supp. 2d 1095, 1113-14 (D.N.M. 2012)\Biiag, J.)(alterations in Perez v. Qwest

Corp.)(quoting Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 63, 79 (2010).

Like the federal courts’ interpretation of the FAA, New Mexico courts have viewed the

NMUAA as an expression of a public policy favagiarbitration._See UnifeTech. & Res., Inc.

v. Dar Al Islam, 1993-NMSC-005, 1 11, 846 P.2d at 80%e legislature ad the courts of New

Mexico ‘have expressed a stropglicy preference for resolutioof disputes byarbitration.

(quoting Dairyland Ins. v. Rose, 1979-NMSC-0%114, 591 P.2d at 284)). More specifically,

New Mexico courts have constrd the NMUAA's legislative purpose as an attempt to reduce the

court’s caseload. See Bd. of Educ. TaasmMSch. v. Architects, Taos, 1985-NMSC-102, { 10,
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709 P.2d 184, 186 (“A concern for peeging scarce judicial resares lies at the heart of the

preference for arbitran.”); Dairyland Ins. v. Rosel979-NMSC-021, T 19, 591 P.2d at 285

(concluding that “the legislative intent in enacting the [NMUAA], and the policy of the courts in
enforcing it, is to reduce caseloads in the tumot only by allowing arbitration, but also by
requiring controversies to besaved by arbitration where coatts or other documents so
provide”). In New Mexico, when the court findsatran arbitration agreement exists and is valid,
then, in accordance with the NMUAA, the courtsf@aduty to enforce the agreement’s provisions

and order adherence to that #&mdition agreement._See BerfialiCty. Med. Ctr. Emps’ Ass’'n

Local 2370 v. Cancelosi, 1978-NMSC-086, 11 687 P.2d 960, 961. Consistent with this

understanding, the Supreme Court of New Mekias interpreted the NMUAA to limit the court’s
role to determining if an arbitrath agreement exists and, if so, td@rthe parties tarbitration:

When a broad and general arsiton clause is @sl, as in this e, the court should
be very reluctant to intpose itself between the pias and the arbitration upon
which they have agreed. When the paragree to arbitrate any potential claims
or disputes arising out of their relationshigyscontract or otherwise, the arbitration
agreement will be given broad interptteia unless the parties themselves limit
arbitration to specific areas or matteBarring such limiting language, the courts
only decide the threshold question of whetthere is an agreemeto arbitrate. If
so, the court should order arbitratioifi.not, arbitration should be refused.

K.L. House Constr. Co. v. City of Albuguerque, 1978-NMSC-025, § 8, 576 P.2d 752, 754.

Accordingly, in New Mexico, parties entering a contract providing forgiselution of disputes

through arbitration are bound by their agreement bdrate. See; Evanfieal Lutheran Good

Samaritan Soc’y v. Moreno, 277 F. Supp. 3d2t1; Christmas v. Cimarron Realty Co., 1982-

NMSC-079, 11 7-10, 648 P.2d 788, 790.
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3. Public Policy Favoring Enforcement of an Arbitration Agreement.

“There is a strong federal policy encouragithe expeditious and inexpensive resolution

of disputes through arbitration.Metz v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 39 F.3d at

1488-89. _See Southland Corp. v. Keating, 465.U, 10 (1984)(“Congress declared a national

policy favoring arbitration.”); Hill v. Ricoh Americas Corp., 603 F.3d 766, 771 (10th

Cir. 2010)(“[T]he FAA is a ‘congessional declaration of a ébal federal policy favoring

arbitration agreements.” (quoting Moses @Gbne Mem’l Hosp. v. Mercury Constr. Corp., 460

U.S. at 24)). Congress enacted the FAA wiitle express purpose of granting arbitration

agreements the same enforceability as any otheract provision._See Volt Info. Sciences, Inc.

v. Bd. of Trs., 489 U.S. 468, 474989)(stating that Congress designed the FAA to “overrule the
judiciary’s longstanding refusal to enforce agreeis to arbitrate and place such agreements upon
the same footing as other contracts.”). Wheiitration’s applicability is in dispute, “as a matter

of federal law, any doubts concergithe scope of arbitrable issues should be resolved in favor of

arbitration.” Mitsubishi Motors Corp. VSoler Chrysler-Plymouth, Inc., 473 U.S. 614, 626

(1985)(internal quotation marks omitted)(quatiMoses H. Cone Mem’l Hosp. v. Mercury

Constr. Corp., 460 U.S. at 24-25). New Mexico state courtsvadso arbitration as a “highly
favored” method of resolving disputes, “in part bessli]t promotes bothydicial efficiency and

conservation of resources by all pastié Piano v. Premier Distrib. C8.2005-NMCA-018, 1 5,

°The Court predicts that, if presented witle issue, the Supreme Court of New Mexico
would agree with the Court ofppeals of New Mexico’s statemenisPiano v. Premier Distrib.
Co. and Santa Fe Techs. Inc.Argus Networks, Inc. that athation is New Mexico’s favored
method of resolving disputes because it promjpigigial efficiency andconservation of parties’
resources. The Court bases its predictioMoMillan v. Allstate hdem. Co., 2004-NMSC-002,
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107 P.3d 11, 13 (alterati@moriginal)(quoting Santa Fe Techsc. v. Argus Néevorks, Inc., 2002-

NMCA-030, § 51, 42 P.3d 1221). See CornoveAT&T Mobility Servs., LLC, 2016 WL

6404853, at *8.

4. A Valid Arbitration Agreement’s Existence.

The Supreme Court has noted that “[a]rbitnatis simply a matter of contract between
parties; it is a way to resolve tleodisputes -- but onlybose disputes -- thatelparties have agreed

to submit to arbitration.”_First Options of Chnc. v. Kaplan, 514 U.S. 938, 943 (1995)( citations

omitted). Courts must interpret arbitration claugberally, and all doubts must be resolved in

favor of arbitration. _SeeHicks v. Cadle, Co., 355 F.Appx 186, 192 (10th

Cir. 2009)(unpublishedj(“We resolve any doubts in favor afbitrability.” (citing Litton Fin.

Printing Div. v. NLRB, 501 U.S. 190, 209 (1991)Armijo v. Prudential Ins., 72 F.3d 793, 797-

98 (10th Cir. 1995)(stating that “questions of adhility must be addressed with a healthy regard

19, 84 P.3d 65, 69, in which the Supreme CouNef Mexico recognizetthat in New Mexico
there is a strong public-policy preference in favoresiolving disputes tbugh arbitration . . . as
a means of relieving congestion in the courteaystspeeding up resolutiohdisputes, and making
the resolution of cases more economical tgaities.” ‘McMillan v.Allstate Indem. Co., 2004-
NMSC-002, 1 9, 84 P.3d at 69.

1oHicks v. Cadle, Co. is an unpublished opinibat the Court can kg on an unpublished
opinion for the Tenth Circuit to the &t its reasoned analysis is p&sive in the case before it.
See 10th Cir. R. 32.1(A) (“Unpublished opinions are not precedential, but may be cited for their
persuasive value.”). The Tenth Circuit hasestatin this circuit, unpblished orders are not
binding precedent, . .. and . .. citation to unptielis opinions is not favored. However, if an
unpublished opinion . . . has persuasraéue with respect to a matarissue in a case and would
assist the court in its disposition, we allow atmiato that decision.”_United States v. Austin,
426 F.3d 1266, 1274 (10th Cir. 2005). The Court bates that Hicks v. Cadle, Co., Pennington
v. Northrop Grumman Space & Mission System Conpd, dones v. United States have persuasive
value with respect to material issues and willsishe Court in its disposition of this Memorandum
Opinion and Order.
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for the federal policy favoring arbitration,” artat “arbitration clause must be interpreted
liberally, and any doubts should be resolved in faf@rbitration,” and holdig that the plaintiffs
had “failed to rebut the presumption of arbifli§g). While “the presumption in favor of
arbitration is properly applied iinterpreting the scope of anb#ration agreement, . . . this
presumption disappears when thetiea dispute the existence of a valid arbitration agreement.”

Dumais v. Am. Golf Corp., 299 F.3d at 1220. SdeyRVifg. Co., Inc. v. Anchor Glass Container

Corp., 157 F.3d 775, 779 (10th Cir. 1998)(“When thepute is whether #re is a valid and

enforceable arbitration agreementtie first place, the presumptiofarbitrability falls away.”);

Presbyterian Healthcare Servs. v. GoldmachS & Co., 112 F.(p. 3d, 1157, 1206 (D.N.M.
2015)(Browning, J.).

In the Tenth Circuit, and in the courts ofWdlexico, the “existence of an agreement to
arbitrate is a threshold matter which must bieldshed before the FAA can be invoked.” Avedon

Eng’g Inc. v. Seatex, 126 F.3d 1279, 1287 (10th TdA7). _See K.L. House Constr. Co. v. City

of Albuquerque, 1978-NMSC-025, 1 8, 576 P.2d at (7P4he courts only decide the threshold

guestion of whether there & agreement to arbitrate. If soe court should orderbitration.”).
“Like other contracts . . . [arbitration agreeméntsgy be invalidated by ‘generally applicable

contract defenses, such as fraud, duress, ansc®nability.”” Rent-A-@nter, West, Inc. v.

Jackson, 561 U.S. at 68 (quoting Doctor’s AsspInc. v. Casarotto, 517 U.S. 681, 687 (1996)).

See Cornoyer v. AT&T Mobility Servs., LLQ2016 WL 6404853, at *8-11, Cf. K.L. House

Construction Co. v. City of Albuquerque, 19R81SC-025, | 8, 576 P.2at 754 (holding that,
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because a valid arbitration clawsasted, the parties had to arbitrate all disputes when the “subject
matter of the dispute has a reaalole relationship to the subject matter of the contract”).

5. Consideration and lllusory Arbitration Agreements.

“To determine whether the agreement to aabdtris valid, courtsobk to general state

contract law, with the caveat that state laws #natspecifically hostile to arbitration agreements

are preempted by the FAA.” Salazar v. @@aCommc’ns Corp., 200MMSC-013, 1 8, 90 P.3d

at 469 (citations omitted). It is a fundamental tedfecontract law “that each party to a contract

has a duty to read and familiarize himself with¢batents of the contract, each party generally is
presumed to know the terms of the agreement, and each is ordinarily bound thereby.” Ballard v.
Chavez, 1994-NMSC-007, § 8, 868 P.2d 646, 648. Under New Mexico law, “[a] legally
enforceable contract requires evidence supportingy existence of an offer, an acceptance,

consideration, and mutual assenPiano v. Premier Distrib. Cé',2005-NMCA-018, | 6, 107

P.3d at 14 (internal quotation marks omitted){qmeHeye v. Am. Golf Corp., Inc., 2003-NMCA-

138, 19, 80 P.3d 495).

“Consideration consists of a promise do something that a party is under no legal

obligation to do or to forbear from doing somethimgghas a legal right wo.” Talbott v. Roswell

Hosp. Corp., 2005-NMCA-109, 1 16, 118 P.3d 194, 198. “A valid contract must possess mutuality

1The Court predicts that ¢hSupreme Court of New Mexd would agree with the
statement of a legally-enforceable contracéquirements under New Mexico law in Piano v.
Premier Distrib. Co. and Heye v. Am. Golf Collpg., because the Supreme Court of New Mexico
has stated the same proposition in Hartbargerank Paxton Co., 1993-NMSC-029, { 7, 857 P.2d
776, 780 (“Ordinarily, to be legally enforceable, a cacitmust be factually supported by an offer,
an acceptance, consideration, and mutual assent.”)
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of obligation. Mutuality means bosides must provide consideaati” Heye v. Am. Golf Corp.,

2003-NMCA-138, 1 12, 80 P.3d 495, 499.Absent evidence of a “bargained-for exchange

between the parties,” an agreement lacks coratidarand is unenforcek Smith v. Vill. of

Ruidoso, 1999-NMCA-151, 1 33, 994 P.2d 5058Under general New Mexico contract law,
an agreement that is subject to unilateral modiboatr revocation is illusory and unenforceable.”

Salazar v. Citadel Commc’ns Corp., 2004-NMSC-(13, 90 P.3d at 469. His principle applies

equally to agreements to arbitrate.” &ar v. Citadel Commc’ns Corp., 2004-NMSC-013, T 9,

90 P.3d at 469. The Supreme Court of New Mekias concluded that, if a party “reserves the
right to change the agreement unilaterally, and at any time,” the party “has not really promised

anything at all and should not permitted to bind the other party3alazar v. Gadel Commc’ns

Corp., 2004-NMSC-013, 19, 90 P.3d at 469.
Several cases arising in New Mexico provide examples of illusory agreements to arbitrate.

For instance, in Dumais v. American G@érp., 150 F. Supp. 2d 1182 (D.N.M. 2001)(Vazquez,

J.), aff'd, 299 F.2d 1216 (10th Cir. 2002), the Haie Martha Vazquez, United States District
Judge for the District of New Mexico, was askeddetermine if an arbitration provision in an

employment handbook was enforceable, and predlaseemployee from bringing a claim for

12The Court is confident that the Supreme GafiNew Mexico agrees with the Court of
Appeals of New Mexico’s assertion in HeyeAm. Golf Corp., based on Vanzandt v. Heilman,
in which the Supreme Court of New Mexicat&ld the same proposition. See 1950-NMSC-009,
111, 214 P.2d 864, 866.

B3The Court is confident that the Supreme GofiNew Mexico agrees with the Court of
Appeals of New Mexico’s assertion in Smith\ill. of Ruidoso, based on Romero v. Earl, 1991-
NMSC-042, § 6, 810 P.2d 808, 810, in which the Supi@met of New Mexicestated the same.
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sexual harassment and constructive dischargker Title VII against her employer. See 150
F. Supp. 2d at 1193. The employer suggestedwmatiocuments which the employee executed
when she became an employee constituted a vai@kagent to arbitrate such disputes. See 150
F. Supp. 2d at 1193. The documents includgd form acknowledging that the employee had
read and would abide by the employer’s arbitraipogram -- the “We Can Work It Out” program;
and (ii) an acknowledgment form that the eoygle would comply with the employment handbook
and the “We Can Work It Out” program. 150Fupp. 2d at 1193. Judge2dmez concluded that
the arbitration agreement embodied in the “Wa @#ork It Out” progranwas illusory, because

it was executed over two months after the eygpé began her employment. 150 F. Supp. 2d at
1193. The agreement also modiftbé employment terms -- it\isted the employee’s right to
have disputes heard in an Artidle court -- without consideratiom return for that divestiture.
See 150 F. Supp. 2d at 1193. Judgequez noted that inconsistgmovisions in the employment
agreement made it unclear whether the atimmaagreement was binding on the employer and
that, therefore, the potentially unilateral charactethe promise to arbitrate made it illusory.
See 150 F. Supp. 2d at 1194. The Tenth Cirdfitreed Judge Vazquez’ holding in a de novo
review on appeal. S&99 F.3d at 1220. In affirming Judgexquez, the Tenth Circuit stated:

“We join other circuits in holding that an aaition agreement allowing one party the unfettered

right to alter the arbitration agement’s existence or its scdpellusory.” 299 F.3d at 1219.
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Additionally, in Heye v.American Golf Corp!? the Court of Appeals of New Mexico

considered a question like the ahat the federal court addressed in Dumais v. American Golf

Corp. See Heye v. American Golf @ar2003-NMCA-138, 1 10-15, 80 P.3d at 499-500. The

Court of Appeals of New Mexicassessed the validity of aarbitration agreement in an
employment contract that bound the employee,nmtitthe employer, to arbitrate and that the
employee signed after she was hired. Ja@3-NMCA-138, 11 10-180 P.3d at 499-500. In
concluding that the agreement was illusory, tloeir€of Appeals of New Mexico noted that the
agreement permitted the employer to “amend, supgdnnescind or revise the policy regarding
arbitration at its whim.” 2003-NMCA-13§] 13, 80 P.3d at 499. Although the employee was

bound to arbitrate, the employer “ram[ed] free to selectively aledoy its promiséo arbitrate,”

The Court predicts that, if presented wiitie issue, the Supreme Court of New Mexico
would agree with the Court ofppeals’ reasoning and decisionHeye v. American Golf Corp.,
based on the Supreme Court of New Mexico’s sleniin_Salazar v. Citadel Commc’'ns Corp., in
which the Supreme Court of New Mexico stateat tinder general New Mexico contract law, an
agreement that is subject to unilateral modifaratr revocation is illusory and unenforceable.”
Salazar v. Citadel Commc’ns Corp., 2004-NMSC-(13, 90 P.3d at 469. His principle applies
equally to agreements to arbitrate.” &ar v. Citadel Commc’ns Corp., 2004-NMSC-013, T 9,
90 P.3d at 469. The Supreme Court of New Mekias concluded that, if a party “reserves the
right to change the agreement unilaterally, and at any time,” the party “has not really promised
anything at all and should not permitted to bind the other party3alazar v. Gadel Commc’ns
Corp., 2004-NMSC-013, 1 9, 90 P.ad469. In_Heye v. Ameram Golf Corp., the employer
reserved the right to faend, supplement, rescind or revigké arbitration plicy at its whim,
2003-NMCA-138, 1 13, 80 P.3d at 499, and, accorglintjias not really promised anything at
all,” 2004-NMSC-013, 7 9, 90 P.3d at 469. The 8apr Court of New Mexico, on these facts,
would likely agree with the Court of Appealsiéw Mexico’s decision téind such an agreement
illusory.
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and therefore the employer’s “promise to arbitfdid] not provide the conderation necessary to
enforce the arbitration agreement.” 2003-NMCA-138, 1 15, 80 P.3d at 500.

Next, in Piano v. Premier Distributing C8.the plaintiff worked as an administrative

assistant for the defendant on an at-will esgpient basis._See 2005-NMCA-018, 1 2-3, 107
P.3d at 13. During her employment, the defengmesented the plaintiff with an arbitration
agreement to sign, with the understanding thahefdid not sign it, the defendant would terminate
her employment. _See 2005-NMCA-018, 1 2187 P.3d at 13. The ahtiff signed the
agreement, and, later, when her employmenttemsinated, she sued the defendant for wrongful
termination; the defendant moved to comadiditration. _See 2008MCA-018, 1Y 2-3, 107 P.3d
at 13. On appeal of the distrimburt’s denial of the defendantisotion to compel arbitration, the
Court of Appeals of New Mexicaddressed whether an emploggrsromise of continued at-will
employment constitutes enough consideration foeraployee’s promise to submit her claims to
arbitration. _See 2005-NMCA-018, 11 6-8, 107 P.3tdat The Court of Apgals of New Mexico
concluded that the employer's promise was iltysand explained: “The implied promise of
continued at-will employment placed no constragriefendant’s futureonduct; its decision to
continue Plaintiff's at-will employment waentirely discretionary.”2005-NMCA-018, | 8, 107

P.3d at 14.

5For the reasons stated supra, n.14, the Quedicts that the Supreme Court of New
Mexico, if presented with the issue, would egmwith the Court of ppeals of New Mexico’s
reasoning and decision in Piano v. Premierribisting Co. and find the agreement illusory.
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In Lumuenemo v. Citigroup, Inc., NO@8-cv-0830, 2009 WL 371901 (D. Colo. Feb. 12,

2009), the Honorable Wiley Y. Daniel, Chief Unit&dates District Judge for the District of

Colorado, distinguished the facts in Piano Rremier Distributing Co. from the facts in

Lumuenemo v. Citigroup, Inc., stating:

Plaintiff cites_Piano v. Premier Didtiting Co., 107 P.3d 11 (N.M. Ct. App. 2004),
as support for her argument. However,lib&ling in_Piano turned on the fact that
the plaintiff was an at-will employee pritwr signing the arbitration agreement, and
therefore, the implied promise of continued at-will employment did not constitute
consideration._Id. at 60. Piano is distingaisle from the facts before this Court.
Here, Defendant’s initial hiring of Plaintiff was conditioned on her consent to the
terms of the Arbitration Agreement; thubere was consideration in the form of
employment. Further, Defendant does nekntiff’'s approval -- Plaintiff had up

to 30 days to contest any changes toAhgtration Agreement and/or to decide
whether to continue employment based athsthanges. Moreokghe holding in
Piano is not binding on this court.

Lumuenemo v. Citigroup, m, 2009 WL 371901, at *5.

Further, in_Salazar v. Citadel Communications Corp., the Supreme Court of New Mexico

held that, because Citadel Communicationsruegethe right to modify any provision of its
employee handbook at any timecliding the arbitration agement contained therein, the

agreement to arbitrate was “an unenforceablasaliy promise.” _Salazar v. Citadel Commc’n

Corp., 2004-NMSC-013, 1 16, 90 P.8d471. In contrast, the Cawf Appeals of New Mexico

in Sisneros v. Citadel Broadcasting Co. concluthed the arbitration policy at issue restricted

Citadel Broadcasting’s right tortainate or amend the agreemémtarbitrate, and, thus, when
Citadel Broadcasting terminated Sisneresiployment, Citadel Broadcasting was bound to
arbitrate the dispute, just as Sisneros was bdanarbitrate, and therefore mutual obligation

existed and the arbitration agreement waslh®ary. See Sisneras Citadel Broad. Co., 2006-
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NMCA-102, § 34, 142 P.3d at 43. Similarly,_in HarglirFirst Cash Financial Services, Inc., 465

F.3d 470 (10th Cir. 2006), the arbitration agreahrequired the employer to provide ten-days’
notice to its current employees before amendingerminating the aitration agreement, and
provided that the employer could not amend theement if it had actual notice of a potential
dispute or claim, nor could it terminate the agreement as to any claims which arose before the
termination date._Se#65 F.3d at 478. The Tenth Circugipplying Oklahoma contract law,
concluded that “[tlhe . . . limitations [were] sigfent to avoid renderinthe parties’ Agreement

to arbitrate illusory.” _Hardin v. First Castin. Servs., Inc., 465 F.3d at 478. See Pennington v.

Northrop Grumman Space & Mission Sy Corp., 269 F.App’x 812, 820 (10th

Cir. 2008)(unpublished)(holding that “the reciprooaligation to arbitrat provides the requisite

consideration.”); Cornoyer v. AT&T Molity Servs., LLC, 2016 WL 6404853, at *8.

In Laurich v. Red Lobster Restaurants, LLC, 295 F. Supp. 3d 1186 (D.N.M.

2017)(Browning, J.), the Court concluded thatdhgitration agreement at issue was not illusory
where the employee provided coresiation by agreeing tarbitrate certain eims outside of a
courtroom and to work for the employer, andehgployer provided considaiion by also agreeing

to arbitrate certain claims outgl of a courtroom and to employ the employee, and where neither
party was under any legal obligation to do &éhtengs._See 295 Bupp. 3d at 1216-17.

NEW MEXICO LAW ON CONTRACT INTERPRETATION
AND EXTRINSIC EVIDENCE

In contract cases, “the role of the court is to give effect to the intention of the contracting

parties.” _Bogle Farms, Inc. v. Baca, 19961SC-051, { 21, 925 P.2d 1184, 1190. “The primary
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objective in construing a contractrist to label it with spcific definitions otto look at form above
substance, but to ascertain and enforce the iofethte parties as shown by the contents of the

instrument.”_Bogle Farms, Inc. v. Bad®96-NMSC-051, § 21, , 925 P.2d at 1190 (citing Shaeffer

v. Kelton, 1980-NMSC-117, 1 8, 619 P.2d 1226, 1228).C.R. Anthony Co. v. Loretto Mall

Partners, 1991-NMSC-070, 1 12, 8.2d 238, 242, the Supreme Court of New Mexico abolished
the four-corners standard adrtract interpretation, which requit@ court to determine whether a
contract was ambiguous withoabnsidering evidence of éhcircumstances surrounding the
contract’'s negotiation. The Sgwne Court of New Mexico helithat, “in determining whether a
term or expression to which tiparties have agreed is uncleargourt may hear evidence of the
circumstances surrounding the makinghas# contract and of any relnt usage of trade, course
of dealing, and course of performaricel991-NMSC-070, 12, 817 P.2d at 242-43 (footnote
omitted). The Supreme Court of New Mexico went on to discuss the parol-evidence rule:

The parol evidence rule is a rule of substantive law that bars admission of evidence

extrinsic to the contract to contratiand perhaps even to supplement the

writing. . . . The rule shouldot bar introduction of evidee to explain terms. As

Professor Corbin observes, “No parol evidetied is offered can be said to vary

or contradict a writing until by processiaterpretation the meaning of the writing

is determined.” [A.] Corbin, The Ra Evidence Rule, 53 Yale L.J. 603, 622

(1944). The operative question then becenvhether the evidence is offered to
contradict the writing or taid in its interpretation.

C.R. Anthony Co. v. Loretto Mall Partners991-NMSC-070, § 16, 817 P.2d at 243 (footnote

omitted).
The question whether an agreement contains an ambiguity is a matter of law. See Mark

V., Inc. v. Mellekas, 1993-NMSC-001, 1 12, 8382d 1232, 1235 (“Mark V")(citing Levenson v.
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Mobley, 1987-NMSC-102, 7, 744 P.2d 174, 176). In Mark V, the Supreme Court of New Mexico
made it clear that when a term or expression iagarement is unclear, consideration of extrinsic
evidence was not only allowed, but reqd. See 1993-NMSC-001, ¥ 12, 845 P.2d at 1235
(holding that court committed error when it “reliededp on the face or the ‘four corners’ of the

document”). _See also Schultz & Linds@gnst. Co., 1972-NMSC-013, 1 6, 494 P.2d 612, 614.

The Supreme Court of New Mexico summarizedameof contract interpretation in New Mexico
as follows:

The court may consider collateral eviderof the circumstances surrounding the
execution of the agreement in determimmgether the language of the agreement
is unclear._C.R. Anthony, 112 N.M. at 508; 817 P.2d at 242-43. If the evidence
presented is so plain that no reasoeg@rson could hold any way but one, then
the court may interpret the meaning as &enaf law. Id. at 510, 817 P.2d at 244.
If the court determines that the contrecteasonably and susceptible of different
constructions, an ambiguity exists. Vickers v. North Am. Land Dev., Inc., 94 N.M.
65, 68, 607 P.2d 603, 606 (1980). At that poihthe proffered evidence of
surrounding facts and circumstances is iputis, turns on witness credibility, or is
susceptible of conflicting inferencethe meaning must be resolved by the
appropriate fact finder . . . .

Mark V, 1993-NMSC-001, 1 12, 845 P.2d at 1235.

LAW REGARDING NEW MEXICO’'S UNCONSCIONABILITY DEFENSE TO
CONTRACT ENFORCEMENT

In New Mexico, “unconscionahiy is an affirmative defense to contract enforcement.”

Strausberqg v. Laurel Healthcare ProvidelLC, 2013-NMSC-032, 9 3, 304 P.3d 409, 412.

Consequently, “[clourts may render a contract or portions of a contract unenforceable under the
equitable doctrine of unconscionability when the terms are ‘unreasonably favorable to one party

while precluding a meaningful clua of the other party.” D#on v. Santander Consumer USA,

Inc., 2016-NMSC-035, 1 6, 385 P.3d 619, 621 (quptLordova v. World Fin. Corp. of N.M.,
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2009-NMSC-021, 1 21, 208 P.3d 901, 907). The passerting an unconscionability defense
“bears the burden of proving that a contractaoportion of a contract should be voided as

unconscionable.” Dalton v. Santander ConsukiSA, Inc., 2016-NMSC-035, 7, 385 P.3d at

621 (citing_Strausberqg v. LalrHealthcare Pragers, LLC, 2013-NMSC-032, 11 24, 39, 48, 304

P.3d at 415). “The burden of proving unconsciorighiefers only to ‘theburden of persuasion,
i.e., the burden to persuade the factfinder’ aotl‘the burden of prodtion, i.e., the burden to

produce evidence.” Dalton v. SantandemSumer USA, Inc., 2016-NMSC-035, | 7, 385 P.3d

at 621 (quoting Strausberg v. Laurel Heedtite Providers, LLC, 2013-NMSC-032, 1 24, 304 P.3d

at 415).

“A contract can be procedurally or subgtaely unconscionable.” Dalton v. Santander

Consumer USA, Inc., 2016-NMSC-035, 1 7, 385 RB6a21 (citing Cordova v. World Fin. Corp.

of N.M., 2009-NMSC-021, 1 21, 208 P.3d at 903%e Fiser v. Dell Comput. Corp., 2008-NMSC-

046, Y 20, 188 P.3d 1215, 1221 (“The classic articuiatib unconscionability is that it is
comprised of two prongs: substantive unconsdditya and proceduralunconscionability.”

(citing 7 Joseph M. Perillo, Corbin on Camtts § 29.4, at 388 (2002 ed.))). “Substantive

unconscionability relates to the content of the cantierms and whether they are illegal, contrary

to public policy, or grossly unfair.”_Fiser Dell Comput. Corp., 200BIMSC-046, 1 20, 188 P.3d

at 1221 (citing Padilla, 2003-NMSC-011, § B8 P.3d 901, 907; Guthmann v. La Vida Llena,

1985-NMSC-106, | 16, 709 P.2d 675, 679, disapproved of on other grounds by Cordova, 2009-

NMSC-021, 1 31, 208 P.3d at 909). “Procedural undonability,” by contrat, “is determined

by analyzing the circumstancesmunding the contract’s formatioeuch as whether it was an
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adhesive contract and the relativargaining power of the padié Fiser v. Dell Comput. Corp.,

2008-NMSC-046, 1 20, 188 P.3d at 1221 (citing Gutima La Vida Llena, 1985-NMSC-106,

1 16, 709 P.2d at 679).
“The weight given to prockural and substantive considerations varies with the

circumstances of each case.” Fiser vil B®emput. Corp., 2008-NMSC-046, 9 20, 188 P.3d at

1221 (quotation marks omitted)(quoting Guthmann v. La Vida Llena, 1985-NMSC-106, § 16, 709

P.2d at 679). “While there is a greatekelihood of a contract's being invalidated for
unconscionability if there is a combinationbmith procedural and substantive unconscionability,
there is no absolute requirement in our law t@h must be present to the same degree or that

they both be present at all.” Cordova, 2009-NMSC-021, 1 24, 208 P.3d at 908 (citing Fiser v. Dell

Comput. Corp., 2008-NMSC-046,29, 188 P.3d at 1221 (invalidating an arbitration clause

without a finding of procedural unconscionabilityhere “there has been such an overwhelming

showing of substantive uncarsnability”)); Guthmann v. L&ida Llena, 1985-NMSC-106, { 16,

709 P.2d at 679; 7 Joseph M. Perillo, CorbirCamtracts § 29.1, at 377 (ed. 2002)(observing that

there is “no basis in the textf Article 2 of the Uniform Comnreial Code for concluding that

the defense of unconscionability cannot Ib@oked unless the contract or clause is both
procedurally and substantively unconscionable))loreover, “[p]Jrocedural and substantive
unconscionability often have amvierse relationship. The more substantively oppressive a contract
term, the less procedural unconscionability mayrdguired for a court to conclude that the

offending term is unenforceable.” Cordo2809-NMSC-021, 1 24, 208 P.3d at 908 (citing Circuit

City Stores, Inc. v. Mantor, 335 F.3d 1101106 (9th Cir. 2003); 1 E. Allan Farnsworth,
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Farnsworth on Contracts 8§ 4.28, at 585 (3d ed. X0®4ourt will weigh all elements of both

substantive and procedural uncoinsiability and may conclude thidite contract is unconscionable

because of the overall imbalance.”)). See lduwv. Red Lobster Rests., LLC, 295 F. Supp. 3d at

1211.

1. Procedural Unconscionability.

“Procedural unconscionability may be found whénere was inequalityn the contract

formation.” State ex reKing v. B & B Inv. Grp., Inc.2014-NMSC-024, 1 27329 P.3d 658, 669

(citing Cordova, 2009-NMSC-021, § 23, 208 P.3d9a7-08). A contract is procedurally
unconscionable “only where the inedjtyais so gross that one gg's choice is effectively non-

existent.” _Guthmann v. La Vida Llena, 19BBASC-106, 1 18, 709 P.2d at 679. Whether a party

has meaningful choice is “determined by exangrthe circumstances surrounding the contract
formation . . ., including the particular party’slafp to understand the tms of the contract and

the relative bargaining power of the partie&tthmann v. La Vida Llena, 1985-NMSC-106, 1 16,

709 P.2d at 679 (citations omitted). Consequerifgjnalyzing procedural unconscionability
requires the court to look beyond the four corrmérthe contract and examine factors ‘including
the relative bargaining strength péastication of the parties, and the extent to which either party

felt free to accept or decline terms demanded bytier.” State ex reKing v. B & B Inv. Grp.,

Inc., 2014-NMSC-024, 1 27, 329 P.3d at 66§9dting_Cordova, 2009-NMSC-021, { 27, 208 P.3d

at 907-08). _See City of Ran v. Ark. River Power Auth./60 F. Supp. 2d 1132, 1154 (D.N.M.

2009)(Browning, J.)(“In analyzing véther a contract or a term &n contract is procedurally

unconscionable, New Mexico courts consider saviactors, including the use of high pressure
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tactics, the relative scarcity of the subject nrattethe contract, and ¢hrelative education,

sophistication and wealth ofdtparties.” (citing Guthmann {za Vida Llena, 1985-NMSC-106,

1 16, 709 P.2d at 679)).

“When assessing procedural camscionability, courts should consider whether the
contract is one of adhesion.” Rive)11-NMSC-033, | 44, 259 P.3d 803, 817. An adhesion
contract is a standardized contract that a tictimgaparty with superidbargaining strength offers
to a “weaker party on a take-it-or-leave-it basvithout opportunity for bargaining.” _Rivera,
2011-NMSC-033, 1 44, 259 P.3d at 817 (citingddva, 2009-NMSC-021, 1 33, 208 P.3d at 910).
“Adhesion contracts generally wartdreightened judicial scrutiny bause the drafting party is in
a superior bargaining position.” Rive@2011-NMSC-033, 1 44, 259 P.3d at 817 (citikig. Auto

Title Loans, Inc. v. Jones, 714 N.W.2d 18350 (Wis. 2006)). “Although not all adhesion

contracts are unconscionablean adhesion contracts procedurally unconscionable and
unenforceable ‘when the terms are patently uritathe weaker party.”_Rivera, 2011-NMSC-
033, 1 44, 259 P.3d at 817 (quoting Cordova, 2009-NMSC-021, 1 33, 208 P.3d at 910).

For example, in State ex rel. King v. B & Bvestment Group, Inc., the Supreme Court of

New Mexico decided whether loan contracifered by certain small-loan lenders were
unconscionable._See 2014-NM®24, 1 27, 329 P.3d at 669-70he Supreme Court of New
Mexico concluded that sutasitial evidence supported h& finding of procedural
unconscionability as understoad common law.” 2014-NMS@©@24, | 27, 329 P.3d at 669-70.
The Supreme Court of New Mexico predicatedhitdding that the loanantracts at issue were

procedurally unconscionabte several facts regarding contract formation, including
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the relative bargaining strength and sepibation of the pdies is unequal.
Moreover, borrowers are presented wiobson’s choice: either accept the
guadruple-digit interest ratest walk away from the loan. The substantive terms
are preprinted on a standard form, whiskentirely nonnegotiable. The interest
rates are set by drop-downenus in a computer pragn that precludes any
modification of the offered rate. Hioyees are forbidden from manually
overriding the computer to make fee adjunents without written permission from
the companies’ owners: manual overridedl Wwe considered in violation of
company policy and could result with..criminal charges brought against the
employee and or termination.

2014-NMSC-024, 1 27, 329 P.3d at 669 (internal ggim marks omitted). The Supreme Court
of New Mexico further concluded that, on these fatis Joan contracts at issue were contracts of
adhesion, because the “contracts are preparditely by Defendants, who have superior
bargaining power, and are offered to the weakety on a take-it-or-leavié basis.” 2014-NMSC-
024, 1 27, 329 P.3d at 669. The Supreme Couxesf Mexico added that, “although they will
not be found unconscionable in every case,dresion contract is predurally unconscionable
and unenforceable when the terms are patemtfgir to the weaker party.” 2014-NMSC-024,
1 27, 329 P.3d at 669 (citing Rivera , 2011-NM@&3, | 44, 259 P.3d at 817). See La Frontera

Ctr., Inc. v. United Behavioral Health,dn 268 F. Supp. 3d 1167, 1204 (D.N.M. 2017)(Browning,

J).

2. Substantive Unconscionability.

Substantive unconscionability rages courts “to consider ‘whieer the contract terms are
commercially reasonable and fair, the purpose dfedteof the terms, # one-sidedness of the
terms, and other similar public policy concerns™ to determine “the legality and fairness of the

contract terms themselves.” Dalton v. Sad&r Consumer USA, Inc., 2016-NMSC-035, { 8, 385

P.3d at 621 (quotation marks omitted)(quoting Cordova, 2009-NMSC-021, § 22, 208 P.3d at 907).

-47 -



Accordingly, when examining a contract for stalpgive unconscionability, courts must “examine
the terms on the face of the contract and . . . cendlie practical consequences of those terms.”

Dalton v. Santander Consumer USA, Inc., 200MSC-035, { 8, 385 P.3d at 621 (citing State ex

rel. King v. B & B Inv. Grp., Inc., 2014-NMS024, T 32, 329 P.3d at 670 (“[S]ubstantive

unconscionability can be found by exaing the contract terms on tinéace.”)). “Thus, the party
bearing the burden of proving substantive uncmmability need not make any particular
evidentiary showing and can instepersuade the factfinder thtite terms of a contract are

substantively unconscionable by analyzing ttontract on its face.” _ Dalton v. Santander

Consumer USA, Inc., 2016-NMSC-035, 1 8, 385 P.3d at 622.

“When its terms are unreasonably favorable to paty, a contraciay be held to be

substantively unconscionable.” MonetteTinsley, 1999-NMCAB40, T 19, 975 P.2d 361, 365

(citing State ex rel. State Highway TranBep’t v. Garley, 1991-NMSC-008, { 30, 806 P.2d 32,

39; Guthmann v. La Vida Llena, 1985-NMS06, 1 23, 709 P.2d 675, 680). The Supreme Court

of New Mexico noted in Ghmann v. La Vida Llena:

In determining reasonableness or fairness, the primary concern must be with the
terms of the contract considered in ligiftthe circumstances existing when the
contract was made. The téshot simple, nor can it be mechanically applied. The
terms are to be considered “in the lighthe general commercial background and

the commercial needs of the particular &ad case.” Corbin suggests the test as
being whether the terms are “so extreme as to appear unconscionable according to
the mores and business practices of the time and place.”

Guthmann v. La Vida Llena, 1985-NMSC-106, 1 239 P.2d at 680 (quoting Bowlin’s, Inc. v.

Ramsey QOil Co., 1983-NMCA-038, 1 22, 662 P.2d 661, 66Rixther, for a court to hold that a

contract is substantively unconscibie the court must conclude thwate or more of the contract’s
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terms was grossly unfair “at thiene the contract was formed.” Guthmann v. La Vida Llena, 1985-

NMSC-106, T 24, 709 P.2d at 680.

With respect to arbitration agreements #eadly, the SupremeCourt of New Mexico
has held that arbitration agreements are tantigely unconscionable and thus unenforceable
where the arbitration agreement contains a terédé carve-out that explicitly exempts from
mandatory arbitration those judicial remediest th lender is likely to need, while providing no
such exemption for the borrower. SeedRa, 2011-NMSC-033, 1 51-54, 259 P.3d at 818-19;

Cordova v, 2009-NMSC-021, T 32, 208 P.3d at 9074b0Cordova, for example, the Supreme

Court of New Mexico stated that “[c]ontractopisions that unreasonably benefit one party over
another are substantively unconscionable.” 2009-NMSC-021, 25, 208 P.3d at 908. In that case,
a loan contract included a purportedly bilateral arbitration clause containing a unilateral carve-out
provision that exempted the lender from mandaswhytration when the lender sought remedies,
“including[,] but not limited to,ydicial foreclosure or repossession’'the event of the borrower’s
default. 2009-NMSC-021, 3, 208 P.3d at 904(mal quotation marks omitted). The Supreme
Court of New Mexico held thahe arbitration clause was “ggly unreasonable” and against New
Mexico public policy, because the agreemerguneed the borrower to arbitrate any of the
borrower’s claims while reserving to the lendtdre exclusive option ofeeking its preferred
remedies through litigation.” 2009-NMSC-021, 1 20, 208 P.3d at 907. Accordingly, the Supreme
Court of New Mexico held thathe arbitration agreement was substantively unconscionable.

See 2009-NMSC-021, 1 32, 208 P.3d at 910.
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Next, in Rivera, the Supreme Court of New Mexconfronted a similar loan contract in
which an arbitration agreement required the borrawearbitrate any claims against the lender
while exempting from mandatory arbitration thender’'s “self-help or judicial remedies”
concerning the property securingttransaction and any claimsaththe lender might have “[i]n

the event of a default.2011-NMSC-033, § 3, 259 P.3d at 803- As in Cordova, 2009-NMSC-

021, 1 32, 208 P.3d at 910, in Rivera, the Supremet Gbdiew Mexico again held the arbitration
agreement substantively unconscionable, becthesarbitration clause allowed the lender to
“retain . . . the right to obtainthugh the judicial system the onlymedies it [is] likely to need,”

while “forcing [the borrowerto arbitrate any claim she jmaave.” 2011-NMSC-033, 53, 259

P.3d at 818-19. Accordingly, ehSupreme Court of New Mexicleld that tlke arbitration
agreement was unreasonably one-sided and, therefore, unenforceable qua substantively
unconscionable. See 2011-NMSC-033, § 54, 259 P.3d at 818-19.

By contrast, in_Dalton v. Santander ConsunrtySA, Inc., the Supreme Court of New

Mexico held that an arbittian agreement between a lender and a borrower which included a
bilateral exception for small claims lesath$10,000.00 was not substantively unconscionable,
“even if one party is substantively more likétybring small claimsctions.” 2016-NMSC-035,

1 21, 385 P.3d at 624. See 2016-NMSC-035 | 22, 3Bbd 625 (“We are hesitant to adopt a
holding that might discourage bilateral small clagasve-outs, and thereby curtail the availability

of small claims proceedings to New Mexiconsumers . ..."). Td Supreme Court of New
Mexico stated that “[g]ross unfaiess is a bedrock pdiple of our unconscionability analysis,”

2016-NMSC-035, 21, 385 P.3d at 624, and refusednduade that an arbitration agreement that
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exempts, for both parties, claims less tt&#©,000.00 from mandatory arbitration is either
unreasonably one-sided or grossly unfaie 8016-NMSC-035, {1 21-25, 385 P.3d at 624-25.

See Thompson v. THI of New Mexico at$@aArena Blanca, LLC, 2006 WL 4061187, at *10.

The Supreme Court of the United States &B® held that state courts may not use

unconscionability to subvert the FAA’s purpose®ee AT&T Mobility LLC v. Concepcion, 563

U.S. 333, 341 (2011)(Scalia, J.)(“Concepcion”). be sure, the FAA ga that arbitration
agreements may be rendered unenforceable “uporgsachds as exist at law or in equity for the
revocation of any contract.” 9 U.S.C. § 2But the inquiry becomes more complex when a
doctrine normally thought to be generally applicablech as . . . unconscionability, is alleged to
have been applied in a fashithat disfavors aitration.” Concepcion, 563 U.S. at 341. “The
FAA’s preemptive effect might extend even to groutrdditionally thought taexist ‘at law or in
equity for the revocation of any contract.” &wepcion, 563 U.S. at 341 (quoting 9 U.S.C. § 2).
“Although 8§ 2’'s saving clause pmwes generally applicable comtt defenses, nothing in it
suggests an intent to preservatestlaw rules that stand as alnstacle to the accomplishment of
the FAA’s objectives.”_Concepcion, 563 U.S348. “A federal statutge’saving clause ‘cannot
in reason be construed as [allowing] a commanright, the continued @stence of which would
be absolutely inconsistent withetiprovisions of the act. In otheords, the act cannot be held to

destroy itself.”” _Concepcion, 563.S. at 343 (quoting Am. Te& Tel. Co. v. Cent. Office Tel.,

Inc., 524 U.S. 214, 227-28 (1998)).
The Tenth Circuit has held that the FAA “limistate-law grounds for refusing to enforce

an arbitration clause.” Wadk v. BuildDirect.com Techslnc., 733 F.3d 1001, 1004 (10th Cir.
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2013). “In particular, states ‘mayot . . . decide that a contrastfair enough taenforce all its
basic terms (price, service, crgdhut not fair enough to enforce iarbitration clause.” Walker

v. BuildDirect.com Techs., Inc., 733 F.3d at 2Q@uoting_Allied-Bruce Terminix Cos., Inc. v.

Dobson, 513 U.S. at 281). See Parrish v. VaRatail Holdings, Inc., 727 F. Supp. 2d 1266, 1279

(“[T]he Court believes that such hostility to arbitration in employment contracts may begin to
infringe the FAA'’s intent to protect against jadil hostility towards arbitration.”). The Court
therefore must ensure that state courts are g asntract defenses such as unconscionability to

destroy the FAA._See JerryWin Assocs., Inc. v. Estate éfsher by & through Zangara, 290

F. Supp. 3d at 1244. See also Wallace MendelBoa Judge’s Art, 109 U. Pa. L. Rev. 524, 533
(1961)(“Even Plato recognized trephilosopher king would be unagtable unless he could hide
his naked power by a ‘noble fiction.” It followef course, that platonists on the bench do not
avow, but only practe, activism.”).

LAW REGARDING CERTIFICATION TO
THE SUPREME COURT OF NEW MEXICO

N.M.R.A.-Civ. Rule 12-607 provides:

A. Power to answer.

(1) The Supreme Court may answer bynfal written opinion questions of law
certified to it by a court of the United Stat an appellate court of another state, a
tribe, Canada, a Canadian province oritigny, Mexico or a Meican state if the
answer may be determinative of an issugending litigation irthe certifying court
and the question is one for which answer is not provided by a controlling:

(a) appellate opinion of the New MexiBapreme Court or the New Mexico
Court of Appeals; or

(b) constitutional provision astatute of this state.

-52 -



N.M.R.A.-Civ. § 12-607(A)(1). _See, e.qg., Wer v. United States, 2007-NMSC-038, | 1, 162

P.3d 882 (answering questiotimat the United States Courtleéderal Claims certified); Campos

v. Murray, 2006-NMSC-020, 1 2, 134 P.3d 741 (answgequestions that the Honorable Bruce D.
Black, United States District Judge for the DistatNew Mexico, certified) Federal courts have

the option of determining what a state court would do if confronted with the same issue, see Erie

R.R. v. Tompkins, 304 U.S. 64, 78 (1938), or of égrig the question to the state appellate court

for review, see Allstate v. Stone, 1993-SK1-066, T 1, 863 P.2d 1085, 1086 (“This matter comes

before us by way of certification from the Unit&tates District Courfior the District of New

Mexico . . ..")._See Lehman Bros. v. Sahetl6 U.S. 386, 390-91 (1974H8ng that the decision

to certify a question to the state supreme court “fagtse sound discretion tiie federal court”).
Pursuant to N.M. Stat. Ann.3D-7-4, the Supreme Court of New Mexico may answer questions
that the federal distriatourt certifies tat if they involve propositions of New Mexico law that
may be determinative of the matter before the certifying court and there are no controlling

precedents from the New Mexico appellateirt. See Swink v. Fingado, 1993-NMSC-013, 1 1

n.1, 850 P.2d 978, 979 n.1; Schlieter v. Carlos, 1989-NMSC-037, 1 2, 775 P.2d 709, 710.

The Supreme Court of New Mexico may answgeestions that the federal district court

certifies to it only “if the answer may be determiiv@ of an issue in pendingigation in the
certifying court and there is no controlling appéldecision, constitutiongkovision or statute of

this state.”” _Arnold v. Farmers Ins. of i&r, 827 F. Supp. 2d 1289, 1294 (D.N.M. 2011)(Browning,

J.)(quoting N.M. Stat. Ann. 8 39-7-45ee N.M.R.A.-Civ. 12-607(A)In explaining when it will

accept certification from a federal courte tBupreme Court of New Mexico has noted:
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To date, we by and large have limited @aceptance of certifications prior to
judgment to those cases in which thereasddispute over theattual predicates to
the Court’s determination of the questi@estified, and our anssy either disposes
of the entire case or controversy, or dispasespivotal issue that defines the future
course of the case.

Schlieter v. Carlos, 1989-NMSC-037, § 5, 7P=2d 709, 710-11 (citations omitted). The

Honorable Barbara Smith Evans, United States Meaje Judge for the District of New Mexico
has stated that litigatiaa not pending under thisadtite when the districiourt “has already ruled

upon the issue for which [the party] seek][s] certifama” Hartford Ins. ofthe Midwest v. Cline,

367 F. Supp. 2d 1342, 1344 (D.N.M. 2005)(Smith, M.J.).

In Stoner v. New York Life Insurance C811 U.S. 464 (1940), the Supreme Court of the
United States explained that, “in cases wheradligtion rests on diversity of citizenship, federal

courts, under the doctrine ofi€rRailroad Co. v. Tompkins . . . must follow the decisions of

intermediate state courts in tabsence of convincing evidence tkfz highest court of the state
would decide differently.” 311 U.&t 467. “In particularthis is true wheréhe intermediate state
court has determined the precise question in issaa earlier suit between the same parties, and

the highest court of the statesheefused review.”_Stoner v. N.Yife Ins., 311 U.S. at 467.

See Adams-Arapahoe Joint Sch. Dist. No.J28- Cont'l Ins., 891 F.2d 772, 774 (10th Cir.

1989)(“With respect to issues which the Galiilo Supreme Court hamt addressed, we may
consider all available resourgeacluding Colorado appellateoart decisions, other state and
federal decisions, and the general trend of authority, to determine how the Colorado Supreme

Court would construe the law in this case As the Tenth Circuit explained in Wade v. Emcasco

Ins., 483 F.3d 657 (10th Cir. 2007):
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In cases arising under divessjtrrisdiction, the federal cotls task is not to reach

its own judgment regarding the substance of the common law, but simply to
ascertain and apply the state law. Thaefal court must follow the most recent
decisions of the state’s highest couwwhere no controlling state decision exists,
the federal court must attempt to predidtat the state’s highest court would do.

In doing so, it may seek guidance from dems rendered by lower courts in the
relevant state, appellate decisions in other states with similar legal principles,
district court decisions intpreting the law of the state question, and the general
weight and trend of authoriin the relevant area ofda Ultimately, however, the
Court’s task is to predict vel the state supreme courdwd do. Our review of the
district court's interpretain of state law is de novo.

483 F.3d at 665-66 (citations and internal quotation marks omitted).
The Tenth Circuit “generally will not certifyjuestions to a state supreme court when the
requesting party seeks certificationly after having received adwerse decision from the district

court.” Massengale v. Okla. Bd. of ExaminsOptometry, 30 F.3d 1325, 1331 (10th Cir. 1994).

See Armijo v. Ex Cam, Inc., 843 F.2d 406, 407 (10th1988)(noting that ‘§]ertification is not

to be routinely invoked whenever a federal court isgares] with an unsettled question of state
law,” and that “the plainff did not request certification until aft¢éhe district court made a decision

unfavorable to her”); Boyd Rosene & Assdac. v. Kan. Mun. Gas Agency, 178 F.3d 1363, 1364

(10th Cir. 1999)(“Late requestsrfoertification are rarely grardeby this court and are generally

disapproved, particularly whenehdistrict court has already rdlé); Harvey E. Yates Co. v.

Powell, 98 F.3d 1222, 1229 n.6 (10th Cir. 1996)(degyequest for certificain in removed case
where the moving party had not moved for certtfaa in the district cart and had received an

adverse ruling).
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LAW REGARDING MOTIONS TO RECONSIDER

Except where the Federal Rules of Civil Procedure specify, motions to reconsider fall into
three categories:

(i) a motion to reconsider filed withinfenty-eight] days of the entry of judgment
is treated as a motion ttiex or amend the judgment undeale 59(e); (ii) a motion
to reconsider filed more than [twenty-eipdays after judgme is considered a
motion for relief from judgment under rué®(b); and (iii) a motion to reconsider
any order that is not final is a generaltioo directed at the @urt's inherent power
to reopen any interlocutory matter in its discretion. Beee v. Philpot, 420 F.3d
1158, 1167 & n.9 (10th Cir. 2005).

Pedroza v. Lomas Auto Mall, Inc., 258 F.R453, 462 (D.N.M. 2009)(Browning, J.). See Price

v. Philpot, 420 F.3d at 1167; Computerized Thermal Imaging, Inc. v. Bloomberg. L.P., 312 F.3d

1292, 1296 (10th Cir. 2002).

1. Motions for Reconsideration Under Rules 59(e) and 60(b).

Courts may treat motions for reconsideratioma asle 59(e) motion wdn the movant files

within twenty-eight days of a court’s entry jpidgment. _See Price v. Philpot, 420 F.3d at 1167

n.9. If the movant filesutside that time period, courts shotideat the motion as seeking relief

from judgment under rule 60(b). See PricéPhilpot, 420 F.3d at 1167 n.9. “[A] motion for

reconsideration of the district court’s judgmdiied within [rule 59’sfiling deadline], postpones

the notice of appeal’s effect until the motiorresolved.” _Jones v. United States, 355 F. App’x

117, 121 (10th Cir. 2009)(unpublished). The timeitlim rule 59(e) is now twenty-eight days
from the entry of a judgment. See Fed. R. Civ. P. 59(e).

Whether a motion for reconsideration shouladtbrsidered a motion under rule 59 or rule
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60 of the Federal Rules of CiWirocedure is not onlg question of timing, but also “depends on

the reasons expressed by the movant." m@onwealth Prop. Advocates, LLC v. Mortg. Elec.

Reqistration Sys., Inc., 680 F.3d 1194, 1200 (10ih 2011). Wherghe motion “involves

‘reconsideration of matters propeencompassed in a decision on the merits,” a court considers

the motion under rule 59(e). Phelps v. Hamilton, 122 F.3d 1309, 1323-24 (10th Cir. 1997)(quoting

Martinez v. Sullivan, 874 F.2d 751, 7§80th Cir. 1989)). In other wds, if the reconsideration

motion seeks to alter the distrmurt’s substantive ruling, then hauld be considered a rule 59

motion and be subject to rule 59’s constrail®belps v. Hamilton, 122 F.3d at 1324. In contrast,

under rule 60,

[0]n motion and just terms, the court may relieve a party or its legal representatives
from a final judgment, order, or proceeding for the following reasons:

(2) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence that, with reasonable diligence, could
not have been discovered in time to move for a new trial under Rule

59(b);

3) fraud (whether previouslycalled intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

4) the judgment is void,;

(5) the judgment has been satisfiedeased or discharged; it is based
on an earlier judgment that has been reversed or vacated; or applying
it prospectively is no leger equitable; or

(6) any other reasonadhjustifies relief.

Fed. R. Civ. P. 60(b). Neither a rule ® a rule 60 motion for reconsideration
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are appropriate vehicles to rearguessué previously addressed by the court when
the motion merely advances new argms, or supporting facts which were
available at the time of the original ttam. . . . Grounds warranting a motion to
reconsider include (1) an intervenirtpange in the controlling law, (2) new
evidence previously unavailable, and (3) tleed to correct clearror or prevent
manifest injustice.

Servants of the Paraclete v. Does, 204dF1005, 1012 (10th Cir. 20Q0)“[A] motion for

reconsideration is appropriate where the cowstrhsapprehended the facts, a party’s position, or

the controlling law.” _Servants of the Paegtel v. Does, 204 F.3d at 1012. A district court has

considerable discretion in ruling on a motiorrégonsider. See Phelps v. Hamilton, 122 F.3d at

1324.

Rule 60 authorizes a distriobart to, “[o]n motion ad just terms[,] . . . relieve a party or
its legal representative from a final judgmenrtgler, or proceeding for the following reasons,”
including “any other reasdhat justifies relief.” Fed. R. Ci\e. 60(b). A court cannot enlarge the

time for filing a rule 59(e) motion. See BroekCitizens Bank of Clow, 841 F.2d 344, 347 (10th

Cir. 1988)(holding that district courts lack jsdiction over untimely rule 59(e) motions); Plant

Oil Powered Diesel Fuel Sys., Inc. ExxonMobil Corp., No. CIV 11-0103 JB/WPL, 2012 WL

869000, at *2 (D.N.M. March 8, 20)(Browning, J.)(“The Court magot extend the time period
for timely filing motions under Rule 59(e) . . . ™A motion under rule 59 @ is filed more than
28 days after entry of glgment may be treated as a Rule 6@fb}ion for relief from judgment.”

12 James Wm. Moore et al.,, Moore’s FedlePaactice 8§ 59.11[4][b], at 59-32 (3d ed.

2012)(citations omitted). Nevertheless, a court will not generally treat an untimely rule 59(e)

motion as a rule 60(b) motion when the partygegking “reconsidetin of matters properly
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encompassed in a decision on the merits’ contateglby Rule 59(e).”_Jennings v. Rivers, 394

F.3d 850, 854 (10th Cir. 2005)(quoting Osternedkrnst & Whinney, 489 U.S. 169, 174 (1989)).

Under some circumstances, parties canaelyule 60(b)(1) for a mistake by their attorney

or when their attorney acted without thairthority. See Yapp \Excel Corp., 186 F.3d 1222,

1231 (10th Cir. 1999)(“Rule 60(b){Imotions premised upon mistalare intended to provide
relief to a party . .. when the party has madexusable litigation mistake or an attorney has
acted without authority . . . .”). Mistake in thientext entails either tiag without the client’s

consent or making a litigation mistake, such abnfato file or to comply with deadlines.

See Yapp v. Excel Corp., 186 F.3d at 1231. If theyallancident entails a mistake, then it must

be excusable, meaning that the party was notitit f8ee Pioneer Inv. 86s. v. Brunswick Assocs.

LP, 507 U.S. 380, 394 (1993); Cashner v. Free@&iores, Inc., 98 F.3d 572, 577 (10th Cir.

1996)(“If the mistake alleged is anpds litigation mistake, we haveeclined to grant relief under
Rule 60(b)(1) when the mistake was the resfila deliberate and counseled decision by the

party.”); Pelican Prod. Corp. v. Marino, 893 F22dt3, 1146 (10th Cir. 1990)(holding that attorney

carelessness is not a basis for relief under Rule 60(b)(1)).
Courts will not grant relief when the mistakf which the movant complains is the result

of an attorney’s deliberate litigation tacticSee Cashner v. Freedom Stores, Inc., 98 F.3d at 577.

This rule exists because a party

voluntarily chose [the] attoay as his representative the action, and he cannot

now avoid the consequences of the acts or omissions of this freely selected agent.
Any other notion would be wholly incongent with our system of representative
litigation, in which each p#y is deemed bound by the acofshis lawyer agent and
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is considered to have natiof all facts, notice ofvhich can be charged upon the
attorney.

Pioneer Inv. Servs. v. Brunswick Assods?, 507 U.S. at 397 (internal quotation marks

omitted)(quoting Link v. Wabash R.R., 370 U626, 633-34 (1962)). The Tenth Circuit has held

that there is nothing “novel” abbuthe harshness of penalizirig client] for his attorney’s
conduct,” and has noted that those “who actubhoagents are customarily bound,” even though,
when “an attorney is poorly prepared to cross-examine an expert witness, the client suffers the

consequences.” Gripe v. City of ilnOkla., 312 F.3d 1184, 1189 (10th Cir. 2002).

Rule 60(b)(6) is a “grand res@ir of equitable poweto do justice in a particular case.”

Van Skiver v. United States, 952 F.2d 1241, 12#@dth Cir. 1991)(internal quotation marks

omitted)(quoting Pierce v. Coadk Co., 518 F.2d 720, 722 (10th Cir. 1975)(en banc)). “If the

reasons offered for relief from judgment colld considered under ormé the more specific
clauses of Rule 60(b)(1)-(5hdse reasons will not justify refiender Rule 60(b)(6).” Moore,

supra 8§ 60.48[2], at 60-182. Accord Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847,

863 n.11 (1988)(“This logic, of course, extends beyond clause (1) and suggests that clause (6) and
clauses (1) through (5) are mutually exclusive®The Rule does not particularize the factors that
justify relief, but we have previously noted thaprovides courts with authority ‘adequate to
enable them to vacate judgments whenever aabn is appropriate to accomplish justice,” while

also cautioning that it should onbe applied in ‘extraordinargircumstances.” _Liljeberg v.

Health Servs. Acquisition Corp., 486 U.S. at 863.
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Generally, the situation must be one beyondthrol of the party requesting relief under

rule 60(b)(6) to warrant redf. See Ackermann v. Uniteda®s, 340 U.S. 193, 202 (1950)(“The

comparison [of prior precedent] strikingly panip the difference between no choice and choice;
imprisonment and freedom of action; no tadd trial; no counsel and counsel; no chance for
negligence and inexcusable negligence. Sulmeéiof Rule 60(b) haso application to the

situation of petitioner.”). Legal error that prdes a basis for relief under rule 60(b)(6) must be

extraordinary, as the Tenth Circuit dissed in Van Skiver v. United States:

The kind of legal error thgprovides the extraordinamircumstances justifying
relief under Rule 60(b)(6) is illustrateby Pierce [v. Cook & Co., 518 F.2d 720,
722 (10th Cir. 1975)(en banc)]. In that cabés court grantecelief under 60(b)(6)
when there had been a post-judgment chamdke law “arisng out of the same
accident as that in which the plaintiffs . . . were injured.” Pierce v. Cook & Co.,
518 F.2d at 723. However, when the postgment change in the law did not arise
in a related case, we have held that “[drade in the law or ithe judicial view of

an established rule of law” does naostjéy relief under Rulé0(b)(6). _Collins v.

City of Wichita, 254 F.2d 837, 839 (10th Cir. 1958).

952 F.2d at 1244-45.

2. Motions to Reconsider Interlocutory Orders.

Considerable confusion exists among therbgarding the proper standard for a district
court to apply when ruling on a motion to reconsiolee of its prior “interlocutory” or “interim”
orders,_i.e., an order that a dist court issues whil¢he case is ongoing, dsstinguished from a
final judgment. This confusion originates frone thact that the FederRlules of Civil Procedure
do not mention motions to reconsider, let alond@#h a specific procedure for filing them or a

standard for analyzing them. A loose conflatiorterminology in_Servantef the Paraclete v.

Does, which refers to rule 59(e) motions -- “motion[s] to alter or amend a judgment” -- as “motions
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to reconsider} compounded that baseline confusion.d.AR. Civ. P. 59(e) (emphasis added);

Servants of the Paraclete v. Does, 204 F.3d at 1005.

Final judgments are differerftom interlocutory orders. See Fed. R. Civ. P. 54(a)

(“Judgment’ as used in these rules includes aateand any order from which an appeal lies.”

(emphasis added)). In addition to ripening¢hse for appeal, see 283.C. § 1291 (“The courts

of appeals . . . shall have jurisdartiof appeals from all finaecisions of the district courts . . . ."),

the entry of final judgment narrows the district court’s formerly plenary jurisdiction over the case
in three ways. First, for the fireventy-eight days &r the entry of judgmenwhen the court can
entertain motions under rules 50(b), 52(b), 59, andh&0district court’s jusdiction trumps that

of the Court of AppealsSee Fed. R. App. P. 4(a)(4)(B). Eviea party files a notice of appeal,

1%The Honorable Paul J. Kelly, Jr., Senior Uni&dtes Circuit Judder the Tenth Circuit,
who authored Servants of the Paraclete v. Dosfgrs to rule 59(e) ntimns as “motions to
reconsider” several times throughahé opinion. _See, e.g., 204 F.3d at 1005. He uses the term
“motion to reconsider” as an umbrella term tbah encompass three distinct motions: (i) motions
to reconsider an interlocutorydsr, which no set standard goversaye that the district court
must decide them “before the entry of . udgment,” Fed. R. Civ. P54(b); (ii) motions to
reconsider a judgment made witliventy-eight days of the entof judgment, which the Servants
of the Paraclete v. Does standgalerns; and (iii) motions tieeconsider a judgment made more
than twenty-eight days after tkatry of judgment, which rule 60) governs. Theris arguably a
fourth standard for motions to reconsider filedrenthan a year after é¢hentry of judgment, as
three of the rule 60(b) grounds falief expire at that point. Min confusion cowl be avoided by
using the term “motion to reconsider” exclusivedyrefer to the first category, “motion to amend
or alter the judgment” exclusively to refer ttee second category, and “motion for relief from
judgment” exclusively to refer to the third categ¢and arguable fourth category). These are the
terms that the Federal Rules of CRilocedure -- and other Circuitause to describei) and (iii).
The Court agrees with Judge Kelly -- and allikely meant by using motion to reconsider as an
umbrella term is -- that, if a party submits atimo captioned as a “motion to reconsider” after an
entry of final judgment, the court should evaluatender rule 59(e) or 60(bas appropriate, rather
than rejecting it as untimely or inappropriate.
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the Court of Appeals will wait uitafter the district court tsruled on the post-judgment motion
to touch the case. See Fed. RpAP. 4(a)(4)(B). Second, afteremty-eight days, when the court
may consider motions under rule 60, if a partyfilad a notice of appeal, the Court of Appeals’
jurisdiction trumps the district court’s, andethdistrict court needshe Court of Appeals’
permission even to grant a rule 60 motion. Thafter twenty-eight daysf no party has filed a
notice of appeal, district courts gneaonsider motions under rule 60.

Final judgments implicate two important o@mns militating against giving district courts
free reign to reconsider their judgments. First, when a case is not appeaieds #n interest in
finality. The parties and the lawyers expeajeohome, quit obsessing abdhe dispute, and put
the case behind them, and the final judgmentpedsally once the twenty-eight-day window of
robust district court review and the thirty-dayndow of appeal havéoth closed -- is the
disposition upon which they are entitled to reBecond, when a case is appealed, there is the need
for a clean jurisdictional handoffdm the district court to thedirt of Appeals. “[A] federal
district court and a federal court of appeals #hoot attempt to assert jurisdiction over a case
simultaneously,” as doing so produces a “danget][¢hdistrict court and court of appeals wfill]

be simultaneously analyzing the same judgme@riggs v. Provident Consumer Discount Co.,

459 U.S. 56, 58-59 (1982).

The Court of Appeals needs a fixed record oictvko base its decisns -- especially given
the collaborative nature of aglae decision-making -- and worlg with a fixed record requires
getting some elbow room from the district dtaircontinued interference with the case. The

“touchstone document” for this jurisdictionabndoff is the notice of appeal, not the final
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judgment, see Griggs v. Provident Consumer Disc@ant459 U.S. at 58 (“The filing of a notice

of appeal is an event of jurisdictional significan- it confers jurisdictionn the court of appeals
and divests the district court it control over those aspectstbé case involved in the appeal.”

(citations omitted)); Garcia v. Burlington R.R., 818 F.2d 713, 721 (10th Cir. 1987)(“Filing a

timely notice of appeal pursuant to Fed. R. ApB Ransfers the matter from the district court to
the court of appeals. The distrcourt is thus divested ofrjadiction. Any subsequent action by

it is null and void.” (citations omitted)); Kirtland vJ. Ray McDermott & Co., 568 F.2d 1166,

1170 (5th Cir. 1978)(“[I]t is the fihg of the appeal, ndhe entering of a fial judgment, that
divests the district court of jurisdiction.” (citati® omitted)), but, because the final judgment starts
the parties’ thirty-day clock for filing a timely notice of appeal, the Federal Rules and the Tenth
Circuit have chosen to curtailghdistrict court’s jurisdiction ovehe case in #roughly month-

long period of potentially overlging trial- and appellate-caujurisdiction that immediately

follows the entry of final judgment, see Servarftthe Paraclete v. Dog204 F.3d at 1009 (noting

that post-final judgment motions thie district court level are “not intended to be a substitute for
direct appeal”).

Basically, rather than suddenly divesting th&tritit court of all juisdiction over the case
-- potentially resulting in the disti court being unable to rectigasily fixable problems with the
final judgment before the case goes to the TentbuiEj or even requiring appeal of a case that
might otherwise not need to be appealed --Rbéeral Rules set forth a jurisdiction phased de-
escalation process, wherein the district coursgamm pre-final judgment plenary jurisdiction, to

limited review for the first twenggight days post-final judgmerdand, finally, to solely rule 60
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review after twenty-eight daydn defining the “limited review” thatule 59(e) allows a district

court to conduct in the 28-dayi period, the Tenth Circuit, in 8&ants of the Paraclete v. Does,

incorporated traditiondaw-of-the-case grounds -- the sagreunds that inform whether a court
should depart from an appellat®urt’s prior decision in the s& case -- into rule 59(e).

See United States v. Alvarez, 142 F.3d 1243, 1240h(Cir. 1998)(departing from the law-of-

the-case doctrine in three exceptionally narrarcumstances: “(1) when the evidence in a
subsequent trial is substantiaflifferent; (2) when controlling dliority has subsequently made a
contrary decision of the law applicable to sushues; or (3) when the decision was clearly

erroneous and would work a manifest injustigeitation omitted)); Servants of the Paraclete v.

Does, 204 F.3d at 1012 (incorporating #agsounds into rule 59(e)).

Neither of these concerns -- finality njprisdictional overlap -- is implicated when a
district court reconsidere of its own interlocutory order§he Federal Rules do not specifically
mention motions to reconsideténlocutory orders, but rule 84) makes the following open-ended
proclamation about their mutability:

When an action presents more thare claim for relief -- whether as a
claim, counterclaim, crossclaim, or thipdrty claim -- or when multiple parties are
involved, the court may direct entry of a fipadgment as to one or more, but fewer
than all, claims or parties only if the coexpressly determines that there is no just
reason for delay. Otherwise, any ordeptirer decision, however designated, that
adjudicates fewer than all the claims oe tights and liabilities of fewer than all
the parties does not end the action as to any of the claims or parties and may be
revised at any time befothe entry of a judgment adjicating all the claims and
all the parties’ rights and liabilities.
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Fed. R. Civ. P. 54(b) (emphases atldeRule 54(b) thus (i) provideisat a district court can freely
reconsider its prior rulirgy and (ii) puts no limit or governingestdard on the district court’s ability
to do so, other than that it must do so “befoeedhtry of judgment.’Fed. R. Civ. P. 54(b).

The Tenth Circuit has not caled district courts’ disct®n beyond what rule 54(b)
provides: “[D]istrict courts geneltg remain free to reconsider thesarlier interlocutory orders.”

Been v. O.K. Indus., 495 F.3d at 1225. In the TeZitleuit, “law of thecase doctrine has no

bearing on the revisiting of imlecutory orders, even when a case has been reassigned from one

judge to another.”_Rimbert v. Eli Lilly & Co., 647 F.3d 1247, 1252 (10th Cir. 2011)(emphasis

added)(citing Been v. O.K. Indus. cln495 F.3d at 1225)n this context, “thaloctrine is merely

a ‘presumption, one whose strength varies whth circumstances.” Been v. O.K. Indus., Inc.,

495 F.3d at 1225 (quoting Avitia Metro. Club of Chi., Inc., 49 F.3d 1219, 1227 (7th Cir. 1995)).

In short, a district court can @svhatever standard it wantsreview a motion to reconsider an
interlocutory order. It can review the earlrating de novo and essentiallganalyze the earlier
motion from scratch, it can review the ruling de/a but limit its review, it can require parties to
establish one of the law-of-tle@se grounds, or it can refuse tdegtain motions to reconsider
altogether.

The best approach, in the Ctsireyes, is to analyze motions to reconsider differently

depending on three factors. Cf. Been v. An€us., Inc., 495 F.3d at 1225 (“[T]he doctrine is

merely a ‘presumption, one whose strength varigls thie circumstances.” (citation omitted)).
First, the Court should restricsiteview of a motion to reconsidarprior ruling in proportion to

how thoroughly the earlier ruling addressed the $ipdaidings or conclugins that the motion to
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reconsider challenges. Howhtroughly” a point was addressddpends both on the amount of
time and energy the Court spemt it, and on the amount of tinsed energy the parties spent on

it -- in briefing and orally arguinthe issue, but especially if they developed evidence on the issue.
A movant for reconsideration thus faces a steapeill challenge when the prior ruling was on a
criminal suppression motion, class certification motion, or preliminary injunttitwan when the
prior ruling is,_e.g., a short discovery rulingthe Court should alsmobk, not to the overall
thoroughness of the prior ruling, but to the thafouess with which the Court addressed the exact
point or points that the motion to reconsiderligmges. A movant foraconsideration thus faces

an easier task when he or she files a tadjeharrow-in-scope motion asking the Court to

reconsider a small, discrete portion of its priding than when he or stfiles a broad motion to

"The Court typically makes findings of faghd conclusions of law in ruling on these
motions. At first glance, it appears that the FadBules of Civil Procedure set forth additional
standards -- beyond that which &pp to other interlocutory orde -- for amending findings of
fact and conclusions of law:

Amended or Additional Findings. On a party’s motion filed no later than 28 days
after the entry of judgment, the court nayend its findings -- or make additional

findings -- and may amend the judgmeaatordingly. The motion may accompany
a motion for a new trial under Rule 59.

Fed. R. Civ. P. 52(b). This rule appears to limitioms to reconsider orders with findings of fact
and conclusions of law to twentyglt days. The rule’sise of the term “engrof judgment,” its
reference to rule 59, ants adoption of the same time periogtlapplies to modins to alter or
amend a judgment, all lead the Court to concladeever, that rule 52(b) -- and its twenty-eight-
day time limit -- does not apply toterlocutory orders. The time limit applies only to findings of
fact and conclusions of law supporting a casevranp@lidgment -- such as those entered after a
bench trial -- and to those giving rise to an irdeutory appeal that, ifléd, divests the district
court of its jurisdiction -- such as thosdemed in support of a pliminary injunction.
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reconsider that rehashes thensaarguments from the first moti, and essentially asks the Court
to grant the movant a mulligan on its earlier faltw present persuasive argument and evidence.
Second, the Court should consider the camesall progress angosture, the motion for
reconsideration’s timeliness relative to the rulinghidllenges, and any dit evidence the parties
may produce, and use those factorassess the degrekereasonable reliandbe opposing party

has placed in the Court’s priouling. See 18B Charles Alan Wht, et al, Federal Practice &

Procedure § 4478.1 (2d ed.)(“Stability becomeseasingly important as the proceeding nears
final disposition . . . . Reopening should be permitted, however, only on terms that protect against
reliance on the earlier ruling.”). For example, dedendant (i) spends tens of thousands of dollars
removing legacy computer hardware from long-tetorage; then (ii) obtains a protective order

in which the Court decides thtite defendant need not produce ttardware imiscovery; then

(i) returns the hardware to long-term stogagsustaining thousands more in expenses; and
(iv) several months pass, then the plaintifff®uld face a higher burden in moving the Court to
reconsider its prior ruling thately faced in fighting the motion farotective order the first time.

Third, the Court should consider the Servanfithe Paraclete v. Does grounds. The Court

should be more inclined to gramotions for reconsideration the movant presents (i) new
controlling authority -- especially if the new autitpioverrules prior law or sets forth an entirely
new analytical framework; (ii) new evideneeespecially if the movant has a good reason why
the evidence was not presented the first time araum(di) a clear indicatn -- one that manifests

itself without the need for in-depth analysigeview of the facts -that the Court erred.
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These three factors should influence the detgre¢hich the Court restts its review of a
prior ruling, but they do not wessarily mean that the Couhosild always appl a deferential
standard of review. The Court should paustmrgeapplying a standard of review to its own
interlocutory orders that is more deferential thtza standard that the Court of Appeals will apply
to it, unless the Court concludes that the allegeat @r the prior ruling was harmless, or the party
moving for reconsideration waivettheir right to appeal the laged error bynot raising the
appropriate argument. Even in circumstances e Court concludes that it is insulated from
reversal on appeal, theaee principled reasons for applyingla novo standardAfter all, if the
Court was wrong in its earlier deasi, then, generally speak, it is unjust to miatain that result
-- although the Court should weigh this injustegainst any injustice that would result from
upending the parties’ reliaa on the earlier ruling, which is theldmacing test that the three factors
above represent.

What the Court means by “testing its review” is lessabout applying a deferential
standard of review -- although that may be appad@iin some circumstances -- and more about
reducing (i) the depth of the Court’s analysis #econd time around fus conserving judicial
resources; and (ii) the impositiotisat relitigation of the prioruling will impose on the party
opposing the motion for reconsideration. The Cduosutd consider the timand expense that the
party opposing reconsideration spent in winning efrlier ruling, and shoultdy to prevent that
party from having to bear the same impositions again. Basically, even if the Court ultimately
analyzes a motion to reconsider under the saamelatd that it analyzed the motion that produces

the earlier ruling, it should analyze the motioraidifferent way -- onéocused on reducing the
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litigation burdens of the partypposing reconsideration. For example, when a party moves the
Court for a preliminary injunction, standard pracigéhat the Court holds an evidentiary hearing
as a matter of course, regardless whether itd@skif the party has a good chance of prevailing.
If the party loses and the Court denies thginction, however, ah the party moves for
reconsideration, the party should not be entitedhe presumption of an evidentiary hearing
merely because he or she received that presuntpedirst time the Court considered the motion.

In light of these statements, it is perhaptierdo characterize ¢hincreased burden that a
movant for reconsideration faces as one of prodacand not of persuasion. The Court analyzes
motions to reconsider by picking up where it lefftin the prior ruling-- not by starting anew.
Parties opposing reconsideration can do the santethey may stand on whatever evidence and
argument they used to win the earlier ruling. Msliats for reconsideration, on the other hand, carry
the full burden of production: they must persuade the Court, using only the evidence and argument
they put before it, that it shoutthange its prior ruling; they mstido all of the legwork, and not
rely on the Court to do any supplemental fact-figdor legal research; and they must convincingly
refute both the counterarguments and evidencehbaipposing party used to win the prior ruling
and any new arguments and evidence thabpipesing party produces while opposing the motion
to reconsider. Unlike the motion that produceel phior ruling, a motion teeconsider is not --
and is not supposed to be -- a fair fight procaliyjar The deck is stacked against a movant for
reconsideration, and if such sowant hopes to prevail, he oresimust have not only a winning

legal position, but the work ethic and tenacity to single-handealtytlee Court to his or her way

-70 -



of thinking. See N.M. v. Valley Med&o., LLC, No. CIV 14-1100, JB/KBM, 2015 WL 9703255,

*12-16 (D.N.M. Dec. 14, 2015)(Browning, J.).
ANALYSIS

The Court will deny Patterson’s Reconsideration Motion. The Court concludes that the
Court’s decision in the MOO to sever the ut@tal carve-out provien from the parties’
Arbitration Agreement did not constitute manifest legal error. Patterson has not, therefore,
provided the Court with sufficient basis warranting it to reconsider its MOO under rule 54(b) of
the Federal Rules of Civil Procedure. Thau@ will deny Patterson’s Rensideration Motion.
l. THE PARTIES ASK THE COURT TO RECONSIDER ONLY ITS

DETERMINATION THAT THE UNILATE RAL RELIEF PROVISION MAY BE
SEVERED FROM THE ARBI TRATION AGREEMENT.

Patterson asserts that the Court correctly determined that the injunctive relief provision was

a unilateral carve-out provisiobenefitting exclusively the inger party, Nine Energy, and
therefore substantively unconscionable d amunenforceable under New Mexico law.

See Reconsideration Motion at 1. Nor does Psitecontest the Court’s determination that the
sixty-day provision is not unconscionable and, if jttisat the sixty-day jwision is severable.

See MOO at 2, 330 F. Supp. 3d, at 1287. Pattersartlas Court to reconsider its MOO only to

the extent that the MOO determines that tingunctive relief provsion is severable.

See Reconsideration Motion at 2. Accordinglye Court reaffirms its holdings as to the
jurisdictional questions, the determination oé timilateral relief progion’s unconscionability,

the determination that the sixty-day provisiom@& unconscionable, aride determination that
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the sixty-day provision is severable. 94©0 at 2, 330 F. Supp. 3d, at 1287. The Court will
reconsider only its conclusion that thalateral relief provision is severable.
Il. THE COURT JUSTIFIABLY AND NON-EX CLUSIVELY RELIED ON PADILLA
IN DETERMINING THE SEVERABILI TY OF THE UNILATERAL RELIEF
PROVISION.

Patterson contends ththe Court should have followed Cordova and Rivera in determining

the unilateral relief provision’s severability from the Arbitration Agreement and contends that,
based on_Cordova, the Court'sliaace on _Padilla constitide manifest legal error.
See Reconsideration Motion at21- Patterson argues that, be@a@adilla dealt with a post-
arbitration appeal provien, the Court should not have reliedadilla in makinghe severability
determination._See Reconsid#ra Motion at 4. Nine Energsesponds that the Supreme Court

of New Mexico has never overruled Padilla and thatSupreme Court of New Mexico in Cordova

cited favorably to Padilla for its recognition that severance is one possible remedial action a court

may take to rectify unconscionability in arbitration agreements. See Response at 1-2.

Contrary to Patterson’s implicati, the Court did not rely on &itla, “rather than Rivera

or Cordova,” to determine th#tie unilateral relief provision iseverable from the Arbitration
Agreement. Reconsideration Motion at 4. the section of the Court's MOO analyzing the
unilateral relief provision’severability, the Court cited to -- order of their ttation in the MOO

-- Cordova, Dalton v. Santander CongidSA, Inc., Padilla, Riverand State erel. State Hwy.

Transp. Dep’'t v. Garley. See MOO at 41&22 nn.10 & 11, 330 F. Supp. 3d, at 1312 & nn. 10

& 11. Although the Court objects to Patterson’s charaation of the Cours analysis as relying

on Padilla in lieu of considering Cordova ands@&a as inaccurate, the Court also notes that
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Padilla, as Nine Energy correctly asserts,f@ger been overruled and remains Supreme Court of
New Mexico precedent. See Response at 1-2tefBan asserts that teipreme Court of New
Mexico in Cordova distinguishes Padilla “to hdl@nproper to sever the unilateral carve out from
the agreement.” Reconsideration Motion atl2.factually distinguisimg Padilla, however, the
Supreme Court of New Mexico @ordova did not overrule it. Rger, the Supreme Court of New
Mexico reiterated the guidancepitovided courts in Padilla:

If a contract or term theréds unconscionable at tharte the contract is made a

court may refuse to enforce the contramt may enforce the remainder of the

contract without the unconscionable telon,may so limit theapplication of any
unconscionable term as to as@ny unconscionable result.

Cordova, 2009-NMSC-021, 1 39, 208 P.3d at 2fi®{ing_Padilla, 2003-NMSC-011 { 15, 68 P.3d
at 908). Patterson suggests tRatlilla’s analysis is inappositere, because Padilla considered a
post-arbitration appeal provsi, whereas the provision asue in the MOO involved the
arbitration scheme itself. See ReconsideraMotion at 6. Although #Supreme Court of New

Mexico recognized in_Cordova ah Padilla dealt with a postkatration appeal provision, the

Supreme Court of New Mexico did not camdé that, unlike all other provisions, only post-
arbitration appeal provisiorege severable. See Cordp2809-NMSC-021 40, 208 P.3d at 911
(“By contrast, the invalidity inthis case involves & arbitration scheme itself, not just the
procedures for appeal to the courts after thitration phase is over.”) Instead, the Supreme
Court of New Mexico soughb “avoid a type ofudicial surgery thainevitably would remove
provisions that were central to the original med$ras for resolving disputes between the parties.”

Reconsideration Motion at 6 (quoting Idova, 2009-NMSC-021, { 40, 208 P.3d at 911).
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II. THE COURT REAFFIRMS ITS DETERM INATION IN THE MOO THAT THE
UNILATERAL RELIEF PROVISION IS SEVERABLE BECAUSE IT IS NOT
CENTRAL TO THE ARBITRATION SCHEME.

Patterson acknowledges the centrality femin Cordova multiple times throughout his
Motion. See Reconsideration Motiamh 2-3, 5-7. The Court colucles, however, that Patterson
misunderstands or misconstrues the centralityttestiggest that angrovision exempting any
claim from arbitration is central to the arbitratischeme. Patterson asserts that “the exemptions
of certain claims from arbittion are so central to the agreement that they are incapable of

separation from the agreement to arbitrate speetive of any savingslause included in the

agreement.” Reconsideration Motion at 3 (qugfrigueroa v. THI of N.Mat Casa Arena Blanca,

LLC, 2013-NMCA-077, 1 39, 306 P.3d at 494). Patbe mischaracterizes Figueroa v. THI of

New Mexico at Casa Arena Blanca, LLC to sesfgthat any provision erpting a claim from

arbitration is central to thelatration scheme. See Reconsat&am Motion at 3._Figueroa v. THI

of New Mexico at Casa Arena Blanca, LLC sayssuch thing. The Court of Appeals of New

Mexico in Figueroa v. THI of New Mexicat Casa Arena Blanca, LLC states:

While we agree that arbitration obligations do not have to be completely equal,
and that parties may freely enter ineasonable agreements to exempt certain
claims from arbitration, we refuse #nforce an agreement where the drafter
unreasonably reserved the vast majority of his claims for the courts, while
subjecting the weaker partyaobitration on essentially all of the claims that party

is likely to bring. See Rivera, 20NMSC-033, 1 53, ... P.3d 803. Defendant
cannot avoid the equitable doctrine of anscionability by dafting an agreement
that reserves its most likely clainfisr a judicial forum, and provides some
exemptions from arbitration to the residentthat there is some appearance of
bilaterality, when that exemption isompletely meaningless in practicality
because the resident would rarely, if ewaise that type of claim against the
nursing home.

2013-NMCA-077, 1 30, 306 P.3d at 491 (emphasis added). Patterson also suggests that all
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unilateral carve-outs are centralttee agreements in which they are contained, asserting that, in
Cordova, the Supreme Court of New Mexico “explicitly determined that unilateral carve-outs --
unlike the invalid post arbitratioappeal provision in Padilla eould not be severed from the
agreement particularly ‘in light of the categorimatin the agreements of specific kinds of access
to the courts [the defendant] had insisted anitkelf.” Reconsideration Motion at 5 (quoting
Cordova, 2009-NMSC-021, 19 39-40, 208 P.3d at 91Qprdova did not issue such a broad
pronouncement. Rather than pratiiiy the severance of any urtésal carve-out provision from
an arbitration agreement, the Supreme Court of New Mexico determined that the particular
unilateral carve-out at issue in Cordova was not severable in light cditbhgorization of specific
kinds of access to the courts that World Finatice,defendant, had insisted on for itself. The
Supreme Court of New Mexico devoted consideradste to outlining the several kinds of access
World Finance reserved for itself in the prowrsiat issue. See @ipva, 2009-NMSC-021, 27,
208 P.3d at 908-09. The Supreme Couitleiv Mexico noted in Cordova that:

Cordova had no rights under the formesment to go to any court for any reason

whatsoever, including disputabout the validity ofay of World Finance’s form

loan or arbitration documents, issues about the terms of World Finance’s contract,

claims for fraud and misrepresentatiogrievances relatk to servicing or

collection, or claims based on federal or state consumer protections, such as the

New Mexico Unfair Practices Act, andrtious debt-collection causes of action

asserted in Cordova’s complaint. Thase the claims a borrower is most likely

to litigate in a dispute with a lender, ane trery ones the lender is least likely to

want to litigate. It ishighly unlikely that World Finace will find itself at odds

with the contractual terms of its own form agreements, or the circumstances of its

lending or collection practices, or clainwnias the victim of a fraudulent consumer

scheme, or have any other reason tkena claim against its borrowers for
violation of consumer protection laws.

2009-NMSC-021, 1 27, 208 P.3d at 908-09 (emphasigiaddie sum, the Supreme Court of New
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Mexico has never stated that gampvision exempting any claim froarbitration is central to the
arbitration scheme; rath, as in_Cordova, the Supremeutt of New Mexico has carefully
considered which claims the drafting party htdsrapted to exempt from arbitration, and whether
those are the most likely clairttse parties might bring.

Here, the Arbitration Agreement states:

Notwithstanding the provisions of thigreement, the Company may bring an
action in any court of competent juristlan for injunctive relief to enforce the

Employee’s obligations with respect taethonfidentiality and protection of trade
secrets and other non-public informationdogjing to the Company, or with respect
to any non-competition, non-solicitatiorgr any other restrictive covenant
provisions in any separate agreememwvien the Company and the Employee.

Arbitration Agreement at 4. Theo@rt did not conclude here thae trade secrets and restrictive-
covenant-related claims are the niaithat Patterson is most likely bring, and tht Nine Energy

is least likely to litigate. This case is about idufe to pay overtime wages, for instance, and has
“nothing to do with seeking injutige relief to protectonfidential information.” MOO at 42, 330
F. Supp. 3d, at 1311. The Arbitratibgreement defines “dispute” as:

All legal and equitable claims, demandisputes, controversies, issues, and
disagreements, of whatever nature odkiwhether in contractort, under statute

or regulation, or any other law or source of legal obligation, including but not
limited to those relating to, concerning, ansing out of this Agreement; the
interpretation or subject matter of this Agreement or program; the application for
employment and employment of any ployee; wages or other compensation
received by or owed to any Employéecluding minimum wage and overtime
pay; employee benefits; any matters @amming the Parties’ relationship; any
matters concerning the Employee’s waikiconditions, including allegations of
discrimination, harassment, and retaliatiaany personal injury or fatality
allegedly incurred in any way relating tioe workplace or employment by the
Company; any prior resolution of settlerheh a Dispute; and all others arising
out of Employee’s employment or dgation for employment with Company,
including any past, present, and futareployment, and including but not limited

to those relating to the dexhi separation, terms, conditis, and benefits of such
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employment, except for those matters described in the section entitled
“Exclusions” in this Agreement.

Arbitration Agreement at 2. The Arbitration Aggment submits all disputesfinal and binding
arbitration._See Arbitration Agement at 3. The Arbitration Aggment also permits Patterson to
file a “complaint or charge regarding a Disputghwany federal, stategr local governmental
agency, including without limitation the Edu&mployment Opportunity Commission, the
Department of Labor, and the National Labor Retes Board.” Arbitration Agreement at 4.
Patterson may, in other words, approach an agen@present his interesin litigation. Unlike
the agreement in Cordova, the Arbitration Agreatrhere does not leavetteéason with “no rights
under the form agreement to go to any court fgrraason whatsoever,” while Nine Energy enjoys
those rights._Cordova, 2009-NMSC-021, § 27, 2@ Rt 908. Patterson and Nine Energy both
formally agree to submit virtually all possibdéaims to arbitration, Patterson may litigate other
claims through a federal, state, or local ageang, the only claims NinEnergy reserved to itself
in the unilateral carve-out provision are unredate the parties’ emplogent relationship. By
severing the unilateral carve-out provision, theiparare left with an agement still mutually
binding them to arbitration, and by eh Patterson still enys the right to ligate certain claims
in the courts. The unilateral @@out provision can be severeditiout substantially altering the
method of dispute resolution mipactually agreed on by thergias.” Rivera, 2011-NMSC-033,
1 56, 259 P.3d at 819.

Patterson seems to suggest,tbi@ more unconscionable apision is, the more central
it is to the arbitration scheme. _See Reconsier&eply at 2 (“Clearlythe unilateral carve out

here . . . is more unconscionable than the Agesgenm Cordova.”). The Supreme Court of New
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Mexico, however, has not conclutithat the degree of unconscioitiép of the provision at issue
bears on the decision to sever. Instead, theegdupiCourt of New Mexichas counseled that the
agreement which remains after severance mushé®n which the parties agreed, so as to “avoid
a type of judicial surgery thatenitably would remove provisionsahwere central to the original
mechanisms for resolving disputes betwden parties.” _Cordova, 2009-NMSC-021, T 39, 208
P.3d at 911. The Court’s inquiry stube whether, after severant®e Arbitration Agreement is

a fair and balanced manifestation of the partie®nt, and here, the Court concludes that the
Arbitration Agreement fairly mafests the parties’ intent, because provision at issue is not
central to the arbitratioecheme._See Cordova, 2009-NMSC-021, § 39, 208 P.3d at 911.

V. THE LACK OF A SAVINGS CLAUSE DO ES NOT INDICATE THE PARTIES’

MANIFESTED INTENT TO DISC ARD THE ENTIRE ARBITRATION
AGREEMENT IF A SINGLE PROVIS ION IS FOUND UNCONSCIONABLE.

Patterson argues that, becatise Arbitration Agreementatks a savings or severance
clause manifesting the parties’ intent to sawe ¢bntract if a particulaprovision is rendered
unenforceable, and, under New Mexico law, fhaties’ manifested intention governs the
severability determination, the Court committed manifest legal error in severing the provision
despite the parties’ lack of manifested intemtio save the agreement. See Reconsideration

Motion at 7-8 (citing Arrow Gas Co. of DeCity v. Lewis, 1962-NMSC-145, | 24, 377 P.2d at

659; Fancher v. Bd. of Comm’'if Grant Cty., 1921-NMSC-039} 63, 210 P. at 248). Some

district courts have stated thahen an arbitration agreemeddes not contain a savings clause,

the entire agreement must be stricken. See, e.q., Nesbitt v. FCNH, Inc., 74 F. Supp. 3d 1366, 1375

(D. Colo. 2014)(Jackson, J.)(“Becaukere is no savings clauselebecause the agreement itself
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is unambiguous its provisions cannot be seitkrendering the entire Arbitration Agreement

unenforceable.”). _See also Daugherty v. Bac®il & Gas (U.S.A.), Inc., No. 10-cv-02272

WJIM/KLM, 2011 WL 2791338, at *12 (D. Colo. July, 2011)(Martinez, )I*Accordingly, when
a contract contains a void arbitration provision, it must eitheleleened unenforceable when there

is no savings clause to the contract . . . The Tenth Circuit considered Nesbitt v. FCNH, Inc.,

but did not rely on the absence of a savings clauaéirming the districtcourt’s invalidation of

the agreement._See Nesbitt v. FCNH, Inc., BBd 371, 380 (10th Ci2016)(concluding that the

agreement was internally incorsist and ambiguous, and, theref@#irming the district court’s
order denying the motion to stay proceedings and compel arbitratAdthiough New Mexico
courts have not expressly adsked the import of an egepment’s lack of a savings clause, even
when arbitration agreements contain savingsselauthe Supreme Court of New Mexico does not
interpret the existence of the says clause to govern the sevelibdetermination._See Figueroa

v. THI of N.M. at Casa Arena Blanca, L|.2013-NMSC-077, 1 39, 306 P.2d at 494 (“Here, like

the arbitration clauses in Cordova and Rivera,etkemptions of certain @ims from arbitration

are so central to the agreement that they are intapbseparation from the agreement to arbitrate,
irrespective of any savings ckeiincluded in the agreement.”Although the Supreme Court of

New Mexico has not commented on the selditg of unconscionable provisions from an

arbitration agreement when the agreement cositao savings clause, Figueroa v. THI of New

Mexico at Casa Arena Blanchl C indicates that the Supren@ourt of New Mexico does not

view the existence or non-existence of a 1®gwi clause as bearing on the severability

determination. The test from Cordova containsmention of a savings clause and states only
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that: “If a contract or term theof is unconscionable at the time the contract is made a court may
refuse to enforce the contract, or may ecdothe remainder of theontract without the
unconscionable term.” 2009-NMSC-021, 1 39, 208 P.3d at 911. The court should “avoid a type
of judicial surgery that inewably would remove provisions thatere central to the original
mechanisms for resolving disputes betwden parties.” _Cordova, 2009-NMSC-021, T 39, 208
P.3d at 911. The Arbitration Agreement here contains no savings aeusgges it contain a
clause expressly stating the parties’ desirevalidate the entire agreemeéha single arbitration
clause is unconscionable.

Considering the strong state and federal pyimieies in favor of dritration, see Metz v.

Merrill Lynch, Pierce, Fenner & Smith, Inc., 33BH at 1488-89; United Tech. & Res. Inc. v. Dar

AlIslam, 1993-NMSC-005, 1 11, 8462d at 309, the Court is reluctaminvalidate a non-illusory
arbitration agreement when the single unconsgilenprovision can be cleanly struck, simply
because the parties did not include a saval@gse. Removing only the unconscionable clause
does not constitute judicial surgery, because ofldngse’s non-centrality. In the MOO, the Court
concludes that the Arbitration Agreement camsaadequate consideration. See MOO at 34, 330

F. Supp. 3d, at 1308. The Court concludes that “both parties mutually exchanged sought-after
promises to forfeit their respeativights to a jury trial and, instead, promised to arbitrate a long
list of potential disputes.” MOO at 37, 330 $upp. 3d, at 1308. Although there is no savings
clause, the Court can infer, from the partiestualiexchange of promises and agreement to be

bound, that the parties would not prefer twalidate the entire six-page, twenty-paragraph
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Arbitration Agreement, because a single prarisinot central to the arbitration scheme, is
unconscionable. See Arbitration Agreement at 1-6.
V. TATUM V. PROBUILD, INC. IS NOT Bl NDING ON THE COURT, AND, TAKEN

FOR ITS PERSUASIVE VALUE, DOES NOT ALTER THE COURT’'S ANALYSIS OR
CONCLUSION.

Patterson cites to Tatum v. ProBuild Co., Ll&hd contends th&enior Judge Hansen

concludes in Tatum v. ProBuild Co., LLC that @arly mutual injunctive relief clause for the

enforcement of restrictive covenants rendertbe@ entire arbitration agreement at issue
unenforceable._See Reconsideration Notice aPatterson provides the Court with a copy of

Judge Hansen’s opinion in Tatum v. ProBuild. A LC. Nine Energy theargued that Senior

Judge Hansen did not discuss severability in Tatum v. ProBuild Co., LLC. See Oct. 25 Tr. at 9:7-

11 (Mann). Patterson argued that, in Tatum @BRild Co., LLC, Senior Judge Hansen concluded

that the provision at issue was one-sided, bedaatbeparties could not go to court to address the
same occurrence at the same timee ©ct. 25 Tr. at 12:3-7 (Siegel).

Tatum v. ProBuild Co., LLC is a District dfew Mexico opinion and is not binding on the

Court. See, e.g., Nat'l Uom Fire Ins. v. Allfirst Bank, 282 F. Supp. 2d 339, 351 (D. Md.

2003)(Nickerson, J.)(“Of course, no decision of stritit court judge igechnically binding on

another district court judge, even within the sahstrict.”). Furthermore, in Tatum v. ProBuild

Co., LLC, Senior Judge Hansen concludes thaetitge arbitration agement is procedurally

unconscionable. See 2013 WL 12329840, at *6. Sdnage Hansen nevesdusses severability
and declines to enforce the @rlition agreement, because Pty procedural and substantive

unconscionability are present.” 2013 WL 1232984614t Senior Judge Hansen states: “In sum,
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the contract terms here are unfairly favoraioleProBuild, the stronger party who drafted the
agreement, while precluding a meaningful choice by Plaintiff, whose assent was conditioned on
her continued employment with company for whom she hadrked for 16 years.” 2013 WL
12329840, at *11. Here, PattersamdaNine Energy entered in mutual agreement, which
Patterson signed, and which contains terms that favor Patterson, not only terms that favor Nine
Energy. As the Court concluded in its MOO:
Without the injunctive relief progion, not only does the Arbitration

Agreement “now contain[] a mutual @@ment to binding arbitration,” 2003-

NMSC-011, 1 18, 68 P.3d at 909, it containsisanilateral carve-outs that benefit

exclusively the weaker party with s bargaining power. _See Arbitration

Agreement at 3 (noting that the Arbiicm Agreement “does not apply to claims

for workers’ compensation benefits, umgloyment compensation benefits” and
other claims that only an employee would bring).

MOO at 42 n.10, 330 F. Supp. 3d, at 18110. The Court agrees with Senior Judge Hansen that,
if an arbitration agreement rocedurally and substantively unconscionable, the court should
strike it down. That is not, however, the case héiee Court concludetherefore, that Tatum v.

ProBuild Co., LLC did not consider the severabilityestion in the context of an agreement that

is not procedurally unconscionable, and that, absent the stricken provision, is not substantively
unconscionable, and, accordingly, Senior Judgesklia's decision does not change the Court’'s
severability analysis here.

VI. THE COURT DECLINES TO CERTIFY THE QUESTION TO THE SUPREME

COURT OF NEW MEXICO, WHICH HAS ALREADY DECIDED THE
RELEVANT QUESTION.

Patterson moves the Court to certify to 8igoreme Court of New Mexico the question

whether the unilateral carve-oubprsion is severable from the Bitration Agreement. Because
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the Court concludes that the@eme Court of New Mexico has spoken on the issue, the Court
will not certify the question to the Supreme CafrNew Mexico. Pursuant to N.M. Stat. Ann.

§ 39-7-4, the Supreme Court of Néexico may answer questions thiae federal district court,

in its sound discretion, certifies to it “if they invel propositions of New Méco law that may be
determinative of the matter before the certifyiogrt and there are no coolling precedents from

the New Mexico appellate court.” Andersaring Tr. v. Conocophillips Co., Nos. CIV 12-0039

JB/KBM, CIV 12-0040 JB/LFG, 2013 WL 11549178,*at(D.N.M. Sept. 18, 2013)(Browning,

J.)(citing Swink v. Fingado, 1993-NMSC-013, T 1 n.10 82d at 979 n.1). First, the issue of

arbitrability does not involve propibiens of New Mexico law thamay be determinative of the
matter before the Court. Evertlife Court got the arbitratiossue wrong, the entire case remains
to be decided by someone. The issue is noase “determinative” issue. Arbitration is a
procedural issue, and not a decision on the merits. All the merits issues remain in the case,
regardless of who decides them. Also, the Courtdsely staying the case and not dismissing it.
There may be other issues with which the Ctiad to deal. The Court may have to enter a
judgment adopting or interpretingettarbitration award. Finally, éhCourt will have to dismiss
the case at some point. Th&se is a long way from being ovand the Court cannot soundly say
the arbitration issue before it is determinati&econd, there are controlling precedents from the
New Mexico appellate court. It is true that #né not an on-point, facally identical case from

the Supreme Court of New Mexico. But there aontrolling appellate cases. The Court has
worked hard to fairly and faithfully interpret and apply the controlling appellate New Mexico

precedent, following Supreme Court and Tenth Cirptecedent, which gave courts the duty to
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predict how the state’s supreme court will ruleaorissue._See Stoner v. N.Y. Life Ins., 311 U.S.

at 467; Adams-Arapahoe Joint Sch. Dist. No. 28Qont'l Ins., 891 F.2d at 774. As directed, the

Court (i) “follow[ed] the most recent decisions of the state’s highest court”; and (ii) sought
“guidance from decisions rendered by lower courts in the relevant state . . . and the general weight

and trend of authority in the relevant aredasi.” Wade v. EMCASCO Ins., 483 F.3d at 665-66

(citations and internal quotation marks omitte®ee Rimbert v. Eli Lilly & Co., 577 F. Supp. 2d

1174, 1214 (D.N.M. 2008)(Browning, J.)(declining tatidg a legal questiomnd noting that the
“Court’s task is to consider [New Mexico Cesirof Appeals] carefully and determine whether
there is a good indication of hotive Supreme Court of New Mexi would ruleif the question

was presented to it"). In Cdova, Rivera, and Padilla, thei@eme Court of New Mexico has

established that severability is an availablaedy for unconscionable aifation provisions and
that a provision may be severedlsng as it is not central to ttagbitration scheme itself, such
that severing it would result in an agreement nidécgve of the parties’ nafested intentions.
While certifying questions to the state supreme court can “save time, energy, and

resources,” Lehman Bros. v. Schein, 416 385, 391 (1974), Patterson is not doing the Court

any favors by asking it to certify the question aftee Court has already done a lot of work in
ascertaining the applicable law. If Patterson wanted to save the Court time and effort, he should
have sought certification beforeaeiving an adverse decision from the Court. See XTO Energy

Inc. v. ATD, LLC, 189 F. Supp. 3d 1174, 1207 (D.N.M. 2016)(Browning, &c){iing to certify

a question to the Supreme Court of New Mexiuen the party sought gication only after

receiving an adverse decision); Martinez Martinez, No. CIV 09-0281 JB/LFG, 2013 WL
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3270448, *47 (D.N.M. June 3, 2013)(Browning, J.)(declitio certify a question when the Court

could interpret New Mexico precedent); ArnedFarmers, Ins. of Ariz., 827 F. Supp. 2d 1289,

1297 (D.N.M. 2011)(Browning, J.)(refusing to certéfyguestion after thedtirt had already ruled
on it).

The Tenth Circuit disfavors latequests for certificationSee Massengale v. Okla. Bd. of

Exam’rs in Optometry, 30 F.3d at 1331 (stating that Tenth Circuit geneltg “will not certify

guestions to the state supreme court when thestigg party seeks certifition only after having

received an adverse decision fraine district court.”); Armijo v. Ex Cam, Inc., 843 F.2d at 407

(noting that “[c]ertification is not to be rousty invoked whenever a federal court is presented
with an unsettled question of staaw” and that “theplaintiff did not requestertification until

after the district court made a decision unfavteab her”); Boyd Rosene & Assoc., Inc. v. Kan.

Mun. Gas Agency, 178 F.3d at 1364 (“Late requestsddification are rarelgranted . . . and are

generally disapproved, particulasyhen the district court has aldy ruled.”); Harvey E. Yates

Co. v. Powell, 98 F.3d at 1229 n.6 (denying reqtastertification in removed case where the
moving party had not moved for tication in the distict court and had received an adverse
ruling). The Court will not, therefore, certifige question submitted to the Supreme Court of New
Mexico.

IT IS ORDERED that: (i) the Court reaffirms its deteimation in the MOO, based on the Court’s
correct, but not exclusive, reliance_in Padilla, thatinjunctive relief provision in the Arbitration
Agreement is severable; and (ii) the Courtlides to certify the severability question to the

Supreme Court of New Mexico. Accordinglihe Plaintiff's Reconsgeration Motion, filed
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September 15, 2018 (Doc. 25) is denied.
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