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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

DONNA EVERHART and HARLEY EVERHART,
individually and as next of friend for S.E. BOY and
S.E. GIRL, minor children,

Plaintiffs,
V. No. CIV 17-1134RB/CG
DETECTIVE JOHN DOMINGUEZ; DETECTIVE
MARK MONROE:; CITY OF HOBBS: CITY OF
HOBBS POLICE DEPARTMENT; STATE OF NEW
MEXICO CHILDREN, YOUTH, AND FAMILIES

DEPARTMENT; and DANA BECKER, employee and
supervisor for Children, Youth, and Families Department,

Defendants.

MEMORANDUM OPINION AND ORDER

This matter is before the Court dhe Motion of Defendant Children, Youth, and
Families Departmento Dismiss Plaintiffs’ Claims of Punitive Damagefoc. 19) andon
Defendant Dana Becker's Motion to Dismiss Plaintiffs’ First Amended Comp(@iot. 20),
both filed on January 12, 2018urisdictionarises under 28 U.S.C. § 133Having considered
the submissions of counsel ahérelevant lawthe Court will GRANT both motions.

Plaintiffs Donna and Harley Everhdravethree childrertogether After their oldest son
sexually abused their younger s&aintiffs admitted to charges filed in an Abuse and Neglect
Petition, and Defendant Children, Youth, and Families Department (CYFD) took phesatal
legal custody over Plaintiffs’ children. Plaintiffs later entered into a tredtpten with CYFD to
work toward reunification with their children. Despite Plaintiffs’ completad all terms of the
treatment plan, CYFD dead it was not in the best interests of the children to be reunified with

their parents.Over five years after Plaintiffs lost custody of their children, a state court
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terminated their parental rights. Plaintiffs appealed, and the New Mexiaa Gb Appeas
overturned the state court’'s decisiéfaintiffs now bring claims for violations of their federal
and state constitutional rightatnd under state common law.

1. Background®

Plaintiffs are the parents of three children. (Am. Compl. 1 3, 15.) On June 15, 2010, an
Abuse and Neglect Petition was filegainst Plaintiffs, “alleging that they failed to supervise
and protect their minor children pursuant to” N.M. Stat. Ann. 88-8324B)(1), 32A4-2(G)(2)
(2005). (d. T 12.)A criminal complaint was filed in state court agaiR$aintiffs’ oldest son,
“H.E. Jr,” “alleging criminal sexual contact and criminal sexual penetration with” Ffaint
middle child, “S.E. Boy.” id. 1 15.) Plaintiffs admitted to the allegations irdgrled no contest
to the Abuse and Neglect Petition, and their oldest son admitted to the allegatf@nsriminal
complaint. (d. 1 13, 16.) H.E. Jfwas sentenaas a juvenile offender.’ld. I 16.) CYFD took
physical and legal custody over S.E. Boy and Plaintiffs’ daughter, “S.E. Gakly (4.)

After CYFD took custody of Plaintiffs’ two youngest children, CYFD and Plaintiffs
entered into a treatment plan created to facilitate the reunification of P&i®if. Boy, and
S.E. Girl. (d. § 20) See alsoN.M. Stat. Ann. § 32A4-22(C). Plaintiffs completed all
requirements contained in the treatment plan, including parenting classes, courlasleg, c
marriage classes, and psychological counseling. (Am. Compl. § 21.) Dr. Will Parsiomsedr
a psychological evaluation of Plaintiffs and concluded that they “were suitalreuhification.”

(Id. T 22.) During this time and througdhily 2011, Plaintiffs were allowed supervised visits with

! The facts in thisextion are taken from Plaintsf Amended Complainfor Damages(SeeDoc. 8 (“Am.
Compl.”).) The Court accdp the allegations in Plaintff Amended Complairds true and recites them in
a light most favorable to Plaintsf



S.E. Boy and S.E. Gifi(ld. f 23.) At some point in July 2011, Detective John Dominguez of the
Hobbs Police Department reported to CYFD that “Plaintiffs possibly had chilcbg@aphy on
their computer.” Id. { 27.) While Detective Mark Monroe of the Hobbs Police Department
“testified that he could not idenjifwvho was responsible for any child pornography” contained
on the computer at Plaintiffs’ home, the state court “discontinued the visitptamn and
reunification” proceedingsld. 128-29.) CYFD subsequently “changed its recommendation to
termination & parental rights of the Plaintiffs on or about September 26, 201 Y 81.)

S.E. Boy spent two years at Peak Treatment Center in Roswell, New Mexico, where he
participated “in a sex club with other minors . . .Id. ([ 35-36.) S.EBoy currently esides at a
treatment facility in San Marcos, Texasld.(33.) Plaintiffs only saw S.E. Boy twice while he
was in Roswell, anthey have been unable to visit him since that tirae ] 37, 39.)

S.E. Girl has been in at least three foster homes anddogtive home placements since
June 201G.(1d. 1 42, 4647, 58.) Plaintiffs have not seen S.E. Girl since July 17, 20d.17 (
42.) After the first prospective adoptive parents withdrew consent for adaptid®12, CYFD
informed the state court thatvitbuld renew the reunification plan with Plaintifféd.(T1 47, 49.)
The state court appointed Ted Woolridge, a “clinical psychologist, to faeibtadl oversee the
reunification program . . . .”lId. {1 50.) Plaintiffs again completed the requirementghef
reunification program and treatment plaid. (11 5153.) Plaintiffs werestill not allowed
visitation with either of their two youngest children, and the reunificgilan “was a complete
failure” because Mr. Woolridge “did not coordinate the reigation plan with the therapists and

Plaintiffs.” (Id. 19 54, 57.)

2 Plaintiffs had one unsupervised visit with S.E. Boy before July 20d.1 £5.)

%It is unclear from the Amended Complaint whether the adoptive placements were alsal esufoster
placements, or whether they are in addition to the fpsdeements
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In 2014, CYFD found a second prospective adoptive placement for S.E. Girl and
recommended again that the state court terminate Plaintiffs’ parental right§. $8.) On
January 15, 2015, the state court ordered a Permanency Plan for Termiiétfn9() Before
the state court entered this order, it ordered Plaintiffs to undergo a psychodegication. [d.

1 61.) CYFD refused to pay for the evaluation, so Plaintiffs paid for and completeduite
orderedevaluation. Id. § 64.) Psychologist Mark Caplan found “no outstanding psychological
diagnosis [that] would prevent reunification . . . 1d.(f 65.) Dr. Caplan further found that
CYFD “had damaged the relationship of the miobildren with the Plaintiffg] . . . that S.E.

[Boy] had suffered damages and physical abuse while in the care, custody and control of’
CYFD, and that S.E. Girl “had suffered damages as a result of’ the disintegratkal taond

with Plaintiffs. (d. Y 6568.) Dr. Caplan recommended the state court enter the reunification
plan, but CYFD continued to refuse visitationd. ] 69.)

CYFD “has missed statutory deadlines for review hearings, dispositionahdeari
permanency hearings, and terminatiorpafental rights hearings” pursuant to N.M. Stat. Ann.
832A-422. (d. 1 70.) During one unidentifiecourthearing, Ms. Dana Becker, a social worker
and supervisor with CYFD, testified that Plaintiffs had completed all regeiresmof the
treatment plan rad reunification program, however, Ms. Becker “felt it was in the minor
children’s best interest for [Plaintiffs’] parental rights to be terminatdd.”[{ 76-77.) Ms.
Becker wished the state court action “would have been completed withan angea hH after
the Petition was filgd]” and she admitted that CYFD “had not met statutory deadlines[] and was
responsible for the damages done to the children by the Department’s dele§jf'{8-79.) Ms.
Becker also found that Mr. Woolridge, the reunification coordinator, “did not coordihate

reunification with” Plaintiffs and CYFD.I4. T 80.)



The state court terminated Plaintiffs’ parental rights on August 18, 2015, onhSas.to
Girl on the grounds of presumptive abandonmguiisuant to N.M. Stat. Ann. | 32A
28(B)(3)(ay(f). (I1d. 11 98-99.) See also New Mexico ex rel. Children, Youth & Families Dep't v.
Donna E, 406 P.3d 1033, 1035 (N.M. Ct. App. 2017). The New Mexico Court of Appeals
overturned the termination of Plaintiffs’ parental rightsJuty 26, 2017 See id.The court of
appeals founth partthat “there was no finding and there is no evidence to support a finding that
[Plaintiffs] caused the disintegration of the pareinitd bond with [S.E. Girl],” CYFD caused
“the deterioration of # parenichild relationship[,]” thus “upholding presumptive abandonment
violates Section 324-28 and due process[,]” and “there is no clear and convinciitgmese
that [Plaintiffs] directlyabused [S.E. Boy] or participated in the sexual abus& . Boy. Id.
The court of appeals remanded the case for a custody determifdhtadril048.

Plaintiffs now bring four claims against various Defendants. In Count |, Plairtétgea
that CYFD violated their procedural due process rights. (Am. Compl. .831n Count II,
Plaintiffs allege that CYFD violated their substantive due process righdgefnywing Plaintiffs
of their constitutional right to familial associatiofd.(1 119-29.)In Count I, Plaintiffs allege
that CYFD, the Hobbs Police Department, and Detectives Dominguez and Monroe deprived
them of their constitutional rights to be free from unlawful search and seiandeviolated their
due process rights “by not executing the [New Mexico] Children’s Code to reunifyitifféa
with S.E. Boyand S.E. Girl. Id. T 131, 138;see also idff 13646.) Within Count lll,
Plaintiffs assert that CYFD “and its employees knbat the Defendants [sic] actions violated a
Federal Constitutiofsic] or Statutory Right and that the righiblated was cledy established at
the time of the Defendants [sic] actiondd.(f 141.)Finally, in Count IV,Plaintiffs allege that

CYFD *“and its employees have conspired with the Hobbs Police Departmegprivedthe



parents and the children of their constitutiorights, that being family association, freedom
from unlawful searches and seizures, and due procéssy’ 148;see also id{{ 147-52.)
Il. Legal Standard

In reviewing a motion to dismiss under Fed. R. Civ. P. 12(b)(6), the Court “must accept
all thewell-pleaded allegations of the complaint as true and must construe them in the light mos
favorable to the plaintiff.”In re Gold Res. Corp. Sec. Litigi76 F.3d 1103, 1108 (10th Cir.
2015) (citation omitted)*To survive a motion to dismissthe complaint does not need to
contain “detailed factual allegations,” but it “must contain sufficient &atwatter, accepted as
true, to ‘state a claim to relief that is plausible on its fac&stcroft v.igbal, 556 U.S. 662, 678
(2009) (quotingBell Atl. Corp. v. Twombly550 U.S. 544, 555, 570 (2007)). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the couttaw the reasonable
inference that the defendant is liable for the misconduct alletghd¢iting Twombly 550 U.S.
at 556). Plausibility does not equate to probability, but there musmbee than a sheer
possibility that a defendant has acted unlawfullg.(citing Twombly 550 U.S. at 556.)

[l . Analysis

A. The Court will dismiss Plaintiffs’ punitive damages claimsagainstCYFD.

CYFD contends thait is immune from Plaintiffs’ claim for punitive damagesder 42
U.S.C. § 1983.%eeDoc. 19.) “A state agency is presumptively immune from § 1983 damages
actions unless Congress abrogates, or the State expressly waives, imndusiige v. Okla.
Dep’t of Human Servs. Child Welfar&22 F. App’x 938, 940 (10th Cir. 2004) (citingill v.

Mich. Dep't. of State Police491 U.S. 58, 66 (1989)CYFD is a state agencfee Ramirez v.

N.M. Children,Youth & Families Dep;t372 P.3d 497, 500 (N.M. 2016).



Plaintiffs do not argue that the State has waived immun@geDoc. 36.) In fact,
Plaintiffs expressly admit that “punitive damages cannot be awarded against angmtern
agency or municipality under Section 1983 . . Id. &t 3.) Instead, Plaintiffprimarily discuss
the actions of Ms. Becker, “individually, [who] would have clearly understood that whatashe w
doing violated the constitutional rights of the Plaintiffs and the minor childrennyirdg the
right of a familial association which was clearly establisinefenth] Circuit cases . . .” (Id.
at 4 (citations omitted).)

CYFD notesthat Plaintiffs admit in their response “that punitive damages are only
available against andividual defendantand that punitive damageannotbe awarded against a
government agency under Section 1983.” (Doc. 45-at(&iting Doc. 36 at 2, 3).) As Plaintiffs
have not disputed that they cannot assert a claim for punitive damages againstti@yEDburt
will grant CYFD’s motion. Plaintiffs’ claim for punitive damages against CY#ill be
dismissed with prejudice.

B. The Court will dismiss all of Plaintiffs’ claims against Ms. Becker

Ms. Beckermoves to dismiss on the basis that Plainfdiit to staé any claims against
her. (SeeDocs. 20; 39.5pecifically, Ms. Becker argues that because Plaintiffs have not alleged
any personal involvememin Ms. Becker’'s parthatallegedlycontributed tathe deprivation of
their constitutional rights, they hatailed to state a claim against ReiDoc. 20 at 23.) A civil
rights action against a public official may not be based solely on a theory of respondeat supe

liability for the actions of cavorkers or subordinate#ishcroft v. Igbagl 556 U.S. 662, 676

* While not at issue in this motion, the Court notes that the bar against modetaages “remains in
effect when State officials are sued . . . in their officegacity.”Kentucky v. Grahapd73 U.S. 159, 169
(1985) (citations omitted).

®> Ms. Becker also argues that she is entitled to qualified immunity. (Doc. 2@ atThe Court need not
reach this issue, as Plaintiffs have failed to state any claim against Ms. Becker at all.
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(2009). A plaintiff must plead that each government official, through the afficown
individual actions, has violated the Constitutidd. Plaintiff must allege some personal
involvement by an identified official in the alleged constitutional violation toesectainder 8§
1983.Fogarty v. Gallegos523 F.3d 1147, 1162 (10th Cir. 2008).

To establish personal involvement, a plaintiff may show the supervisp€ssdnal
participation, his exercise of control or directjoor his failure to supervise,Dodds v.
Richardson 614 F.3d 1185, 1195 (10th Cir. 20XQuotingPoolawv. Marcante] 565 F.3d 721,
732 (internal qutation omitted)),*or his‘knowledge of the violation and @@iesce[nce] in its
continuance’ id. (quotingJenkins v. Woqd1 F.3d 988, 99610th Cir. 1996)internal citations
omitted). Alternatively, the plaintiff may demonstrate that the supervisor promulgatsted,
implemented, or utilized “a policy that caused a deprivation of plamtii§hts . . . .1d. (citing
Meade v. Grubhs841 F.2d 1512, 1528 (10th Cir. 1988ktating 8 1983 liability may be
imposed on a supervisor who eithestablished or utilized an unconstitutional policy or custom
or ‘breached a duty imposed by state or local law which caused the constitut@atbni’);
Martin A. Schwartz, Section 1983 Litigation: Claims and Defenses, § 7.19[C] (4th ed. 2010)
(“[S]upervisory officials who promulgate[d] policies that [were] enforced by slibates [were]
liable if the enforcement of the policy cause[d] a violation of federally pedeayhts.”)).

Plaintiffs make the following factual allegations concerning Ms. Becker: Ms. Becker,
who is a social worker and supervisor with CYFD, testified at a hearing stateecourt action.
(SeeAm. Compl T 76.) Ms. Becker testified that while Plaintiffs had completed all requirement
of the reunification and treatment programs, “she felt it was in the minor chéddrest interest
for [Plaintiffs’] parental rights to be terminatedItd( Y 76-77.) She“opined that if she could

wave a magic wand,” Plaintiffs’ state court action “would have been completad aiyear and



half [sic] after the Petition was filed . . . .Id( { 78.) She admitted that CYFD “had not met
statutory deadlines [] and was responsible for the damages done to the children bysICYFD’
delay.” (d. § 79.) Finally, Ms. Becker stated that Mr. Woolridge, the reunification coordinator,
“did not coordinate the reunification with the Plaintiffs and” CYFO. { 80.)

Plaintiffs assert thtathese facts “allege and show that Dana Becker was personally
involved in every phase of [CYFD’s] actions . . . . “ (Doc. 35 at 4.) The Court disagrees.
Plaintiffs never assethat Ms. Becker personally participated in a constitutional violation,
tha she controlled, directed, or failed to supervise an employee who violatediff@laint
constitutional rightsSee Dodds614 F.3d at 1195. Plaintiffs do ralitege that Ms. Becker knew
of any constitutional violations and acquiesced in their continyamocéhat shecreated or used
any policy that caused the deprivation of their rigl8ee id.The only factual allegations
Plaintiffs assert in their Amended Complaint concerning Ms. Becker telatr testimony at a
hearing.And while Ms. Becker admittethat CYFD missed statutory deadlines[] and was
responsible for the damages done to the children” by CYFD’s delay, her testimony does not
demonstrate her personal involvement sufficient to hold her liable under § 1983.

Plaintiffs also fail toconnect Ms. Becker’'s testimony to the three paragréaties in
Counts Il and 1V that reference CYFD “and its employeeSeéeAm. Compl. 11 141, 14819.)

In Countlll, Plaintiffs assert that CYFD “and its employdasew that the Defendants [sic]
actions violated @ederal Constitution [sic] or Statutory Right and that the right violated was
clearly established at the time of the Defendants [sic] actidis.f (41.) In Count IV, Plaintiffs
assert that CYFD “and its employees have conspired with the Hobbs Pepatient to
deprive the parents and the children of their constitutional rights, that beily &ssociation,

freedom from unlawful searches and seizure, and due prockksY 148.) Plaintiffs further



assert that “[tlhe conspiracy by [CYFD] and amployees and City of Hobbs began when
[CYFD] and the Hobbs Police Department employees told the Court” about the @adsidl
pornography on Plaintiffs’ computerld( § 149.) These paragraphs that vaguely reference
CYFD’s employees are insufficient asmatter of law to state a claim against Ms. BecBee
Robbins v. Oklahom&19 F.3d 1242, 1250 (10th Cir. 2008) (noting that plaintiffs had failed to
meet their burden to give notice of their claims against individual defendants wieere
complaint used‘either the collective termiDefendants’or a list of the defendants named
individually but with no distinction as to what acts are attributable to wWhohime Court will
grant Defendant’s motiowithout prejudice.

C. The Court will deny Plaintiffs’ requ est to amend their complaint pursuant to
Fed. R. Civ. P. 12(e).

In their response to Ms. Becker's motion, Plaintiffs ask the Court for leadiée an
amended complaint pursuant to Rule 12{e)provide for a more specific definite statement to
includeDana Becker on each and every paragraipbre [CYFD] acted or did not act as she was
the direct supervisor and participated personally in each and every ac{SeeDbc. 35 at 2.)it
is not a plaintiff, but a defendant, whmay “file a motion for a more definite statement when the
complaint is so vague or ambiguous’ that the defendant ‘cannot reasonably be required to frame
a responsive pleadiriy.Graham v. Prudential Home Mortg. Co., In¢86 F.R.D. 651, 653 (D.
Kan. 1999) (quotindred.R. Civ. P. 12(e). The rule itself provides:

A party may move for a more definite statement of a pleading to which a

responsive pleading is allowed but which is so vague or ambiguous that the party

cannot reasonably prepare a response. The motion must be madefibatpa
responsive pleading and must point out the defects complained of and the details
desired. If the court orders a more definite statement and the order is not obeyed

within 14 days after notice of the order or within the time the court setsotine c
may strike the pleading or issue any other appropriate order.
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Fed. R. Civ. P. 12(e). As Plaintiffs are not allowed to file a responsiveipdeta their own
Amended Complaint, the Court must deny threguesto amend their Amended Complaint to
provide a more definite statement.

V. Conclusion

Plaintiffs do not disputethat they cannot assert a clainr founitive damages against
CYFD. Accordingly, the Court will grant CYFD’s motiorto dismissPlaintiffs’ claim for
punitive damages against CYFD with prejudice.

Plaintiffs fail to allege any personal involvement by Ms. Becker, thus Plaintiffs have
failed to state any claims against h@he Court will grantMs. Becker'smotion without
prejudice.

THEREFORE,

IT IS ORDERED that the Motion of Defendant Children, Youth, and Families
Department to Dismiss Plaintiffs’ Claims of Punitive Dama@sc. 19)is GRANTED;

IT IS FURTHER ORDERED that Defendant Dana Becker’'s Motion to Dismiss

Plaintiffs’ First Amended Complaint (Doc. 20)&GRANTED.

ROBERT &'BRACK
SENIOR U.SDISTRICT JUDGE
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