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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO

ALEXANDER GALLEGOS,

Petitioner
V. Civ. No. 17-1172 JB/GJF
R.C. SMITH, Warden,

Respondent.

PROPOSED FINDINGSAND RECOMMENDED DISPOSITION

THIS MATTER comesefore the Coutton Petitioner Alexander Gallegsspro se*Writ
of Habeas Corpus Pursuant to 28 U.S.C. § 225Retitiorf) [ECF No. 1] and Respondetg
Answer to the Petitio‘Answer”) [ECF No. 12]. Having reviewed the briefing and being fully
advised, this Courecommendthe Petitionbe DENIED for the reasons that follow.

A. PROCEDURAL HISTORY

On September 4, 2015,Bernalillo County state coujtiry convicted Petitioer of first-
degree trafficking of cocaine by distribution (Count I) and seategtee conspiracy to commit
trafficking of cocaine by distribution (Count Il). Tlyery acquitted Petitioner of traffickgnof
cocaine by possession with intent to distri@eunt Ill) and conspiracy to commit trafficking of
cocaine by possession with intent to distribute (Count IZjhaning Petitioners sentence to
account for his habitual offender stattiee state district court sentendeegtitioner tawenty-nine
years of imprisonment but suspended seven of them, for an actual incarceratidropeventy-

two years, followed by term ofsupervised probation.

1 U.S. District Judgelames O. Browningeferred this case to the undersigned to conduct hearingsifinted,
including evidentiary hearings, and to perform any legal analysis eegtdrrecommend an ultimate disposition of
the case.SeeECF No.2. This Court has concluded that no evidant hearing is regjired or permitted. See28
U.S.C.82254(e)(2).

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/2:2017cv01172/377752/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/2:2017cv01172/377752/13/
https://dockets.justia.com/

Ondirect appeaf, Petitionerchallenged the sufficiency of the evidence for both counts of
conviction. He alsarguedhat his rightunder the Confrontation Claugas violatedspecifically
throughthe introduction of a recorded statemeht declarant whalid not testiy at trial The
New Mexico Court of Appealg"NMCOA") thereafterproposedsummary affirmance In
response, Pdioner’s appellate counssl memorandum in opposition (1) conceded the
Confrontation Clause issu@) renewedthe sufficiency of the evidence argumeantd (3) moved
to amend the docketing statement to andadditional claim that the combination of theo
convictions violated Petitioner’s double jeopardy right.

In its August 29, 2016ormal memorandum pinion, theNMCOA affirmed Petitionéers
convictions, denied his motion to amend #ppellatedocketing statemepand determing that
he abandoned the sufficiency of evidence challenge as to Count Il. Petitioner dikmet/sse
with the Supreme Court dhe NMCOA'’s @inion. On April 18, 2017however Petitionerfiled
a pro se state hadsecorpus petition pursuant MM.R.A. 5-802. On June 28, 2017, the state
district courtsummarilydismissed the petitionThis time, Petitioner sought review by the New
Mexico Supeme Court, but that court denied review on August 4, 2017. On November 28, 2017,
Petitionerthen sought relief in this Couny filing the instant Petition.

B. FACTUAL BACKGROUND

Pursuant to the Anilerrorism and Effective Death Penalty Act (AEDPA)e Court
presumeshe factual findings of thBIMCOA are correct See28 U.S.C. § 2254(e)(1Bchriro v.
Landrigan 550 U.S. 465, 4734 (2007) The NMCOA summarized thevidenceat trial as
follows:

Defendant communicateéd a woman named Destiny that he would selband of
cocaine to undercover police detectives; Destiny servediateamediary between

2 Petitioner was represented at thiglretained couns@avid Longley Esq For his direct appeal, however, Petitioner
retained Ahmad Assad, Esq., to represent him.



the undercovedetectives and Defendant and bisther in arranging the dels of

the planned sale of narcoti@efendant communicated to Destiny that his brother
wanted thdransaction to happen at his house; Defendant accompanied Destiny to
the agreedupon location to meet the undercodatectives; Defendant aradher
passengers in a brown Cadillac led the undercover detetdifesbrothers house,
while Destiny rode with the detectives; Defendant wesitle his brother’s house;

a woman named Vassa—one of the otherpassengers in th€adillac—came
outside andisked the detectives abestiny if they were coming inside, to which
the detectives responded tkia¢y were not; Vanessa went back into the house, and
then exitedthe house with both Defendant and his brother; Defendant began
looking upand down the stet,which in the detectivédraining and experience
constituted tounter surveillancefor police activity or possibleobbery activity;
Defendant and his brother approached the dsveide ofthe detectivésvehicle

and asked them to come inside the house to ddehle adetectivereplied that he

was uncomfortable going into the howsih all of his cash; Defendarst brother
replied that he did not like to dag deals in vehicles; the detectives persuaded
Defendanits brother to get ithe car; Defadants brother then pulled oatlarge
baggy,and—wearinglatex gloves—began cutting a brick of cocaine while telling
the detectivesbout the quality of the cocaine; and Defendant remained present,
but outside the car, while the transaction occurred.

State v. GalleggNo. 35,531, 2016 WL 4942837, at *2 (N.M. Ct. App. Aug. 29, 2§16).
C. CLAIMSPRESENTED
Petitioner advances eight grounds for relief:
(1) Judicial misconducamounting to due process violatidhatthe state district
court abused its discretion and committed a due process violation when it

dismissed his Rule-802 petition without holding an evidentiary hearirRgt.
7-11.

(2) Insufficient evidence of guiimounting to due process violatidhatthe state
court convictedPettioner for “crimes not committéd because hée'was
basically present during a drug deedther than actively participating in the
transaction.ld. at11-13.

(3) Ineffective assistance of trial counse¢hat Petitionés trial counsel was
ineffective forfailing to mount a proper defende,conduct any investigation
or tointerview witnessesld. at 13-16.

(4) Ineffective assistance of appellate countieht Petitioness appellatecounsel
were ineffective for (a) conceding tl&onfrontation Cause issue on direct
appeal, (b) failing tosserttrial counséls ineffectiveness, (c) failing faclude

3 To the extent that any of Petitioner's miscellaneous daivolve other facts, the Court will include them in its
analysis of those claims.



in the docketing statement certain legal arguments specifically demanded by
Petitione, and (d) failing to seek certiorari review of the New Mexico Court of
Appeals memorandum opinionld. at 23-26.

(5) Fourth  Amendment violationthat law enforcementunlawfully arresed
Petitionerfor his “merepresencéat the scene of a drug transactidd. at 16-
20.

(6) Confrontation Clause violationthat almission of a declararst recorded
statement withouther testimony at trial violated his Sixth Amendment
confrontation rights.Id. at 20-23.

(7) Erroneous jury instructionthat nultiple constitutional violations occurred
“when jury instructions submitted were modified, confusion and misconstrued;
[sic] leaving [the] jury in question of determination to what level of doubt may
consider a verdict appropridteld. at 26-28.

(8) Cumulative errorthat gounds one through seven in the aggregate constitute
cumulative error.ld. at 2830.

Petitioner seekenmediate release from custqdsacatur of his convictions, amdnew trial. Id.
at31-324
D. APPLICABLE LAW5

The"“AEDPA requires thgtourts]apply a difficult to meet and highly deferential standard
in federal habeas proceedings under 28 U.S.C. § 2254; it is one that demands tbhatdtate
decisions be given the benefit of the dout&impson v. Carpente®12 F.3d 542 (10th Cir. 2018)
(quoting Cullen v. Pinholster563 U.S. 170, 181 (201D1finternal quotation marks omitted).
“[T]he standard of review applicable to a particular claim depends upon how thatwaaim
resolved by state courts.Cole v. Trammel735 F.3d 1194, 1199 (10th Cir. 2013)Vhen a

petitioner includes in his habeas applicatidrciaim that was adjudicated on the meritstate

4 In the interests of clarity, the Court has used the paginatipeaaipg in CM/ECF rather than Petitioner’s, as
Petitioner’s filings includeinnumberegbrefatory pages.

5 In this section, the Court sets forth the Congressiomadipndated legal standard for federal review of state criminal
convictions, as that standard has been interpreted by the Supreme @ditehtinCircuit. The Court will include in
its individual analysis of Petitioner’s claims the substantive Istgaldard that governs each of those claims.
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court proceedings,a federal court shall not grant relief on that claim unless the-siaté
decision:
(1) rewslted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the Supsarme C
of the United States; or

(2) resulted in a decision that was based on an unreasonable determihtten o
facts in light of the evidence presented in the State court proceeding.

Simpson912 F.3d 542 (quoting 28 U.S.C. § 2254(d)@)-

To determine*whether a state coust decision involved an unreasonable application of
federal law or was based an unreasonable determination of faatfederal habeas coumust
“train its attention on the particular reasedmth legal and factuatwhy state courts rejected a
state prisones federal claimandgive appropriate deference to that decisiowilsonv. Sellers
138 S. Ct. 1188, 11992 (2018) (nternal quotations and citations omitted).This is a
straightforward inquiry when the last state court to decide a prisofegteral claim explains its
decision on the merits in a reasoned opiniorthét case, a federal habeas court simply reviews
the specific reasons given by the state court and defers to those reasnané tieasonableld.
Review becomes more difficult, however, wreestate court fails to accompany its decision with
a reasned opinion. In such an instance, a federal habeas ‘@hatld look through the
unexplained decision to the last related statgrt decision that does provide a relevant ratiohale.
Id.

Once a federal habeas court locates the relevant rationale, it then can determiee wheth
the decision was contrary to or an unreasonable application of Supreme Coukt $éatecourt
decision is“contrary td clearly establishe&Gupreme Court precedent if‘iapplies a rule that
contradicts the governing law set forth in [Supreme Court] tasasgit “confronts a set of facts

that are materially indistinguishable from a decision of th[e] Court anértieless arrives at a



result different from [that] precedehtWilliamsv, Taylor, 529 U.S.362, 405-0§2000). This
does not requirthestate court teite applicable Supreme Court precedent or even demonstrate an
“awarenes®f [Supreme Court] cases, so long as neither the reasoning nor the result oéthe stat
court decision contradict themEarly v. Packey 537 U.S. 3, 8 (2002) (emphasis in original).

A state court decision is arfunreasonable applicatibrof Supreme Court law if the
decision ‘torrectly identifies the governing legal rule but applies it unreasonably tadtsedf a
particular prisoners cas€. Willams 529 U.S. at 40408. Courts apply thisobjective
unreasonableness inquitin view of the specificity of the governing rule: The more general the
rule, the more leeway courts have in reaching outcomes irbgasEse determingns.” Simpson
912 F.3d 54ZquotingYarborough v. Alvaraddb41 U.S. 652, 6642004)). If, however, a legal
rule is specific, the range may be narybthus ‘[a]pplications of the rule may be plainly correct
or incorrect. Yarborough 541 U.S.at 664. It is also important to note thaan unreasonable
application of federal law is different from an incorrect application of féthsa’ Williams, 529
U.S. at 410.“[A] federal habeas court may not issue the writ simply becauseptivaconcludes
in its independent judgment that the relevant statet decision applied clearly established
federal law erroneously or incorrectjythat application must also be unreasonable.’at 411.

E. ANALYSIS

The Court will consider iturn each of Petitioner’s eight grounds for relief. In its
discretion, the Court will examine the due process, Fourth Amendment, and confrontatign cla
before turning to Petitioner’s criticisms of the effectiveness of his trial ppellate counsel.

The Gurt will end its analysis by addressing Petitioner’'s contention of cumulative e



A. Judicial Misconduct Amounting to Due Process Violation®
Petitiorer first asserts that he is entitled to relief becausestidie district court dismissed
his state haeas petition without holding an evidentiary hearing, thus denying him due process
under the Fourteenth AmendmesieePet. 711.
1. Relevant Facts
Petitioner filehis state habeas petition the Second Judicial District Cowt April 18,
2017. Answer, K. T at 1 (attach. 228).” He advanced eight grounds for relief: (1) violation of
due process, (2) right to be free from unlawful search and seizure, (3) right tontaindn, (4)
ineffective assistance dfial counsel, (5) erroneous/modified jury instruction, (6) ineffective
assistance oappellatecounsel, (7) denial of appellate due process, and (8) cumulative ktror.
at 3 (attach. 2, 30). After receivimginitial review of the petitionby the public defender pest
conviction unit® Ex. U (attach. 263-8), the state district court summarily dismissed all counts on
June 28, 2018, without conducting an evidentiary heafing.V at 12 (attach. 2, 69-70).
2. Legal Standard
For a federal courto issue a writ of habeas corptiosa state prisongthat prisonemust

demongtate a federal constitutionalviolation, as“federal habeas corpus relief does not lie for

6 As tothis claim Responderitas expressly waivetie exhaustion requirememinswer 5§see28 U.S.C. § 2254(b)(3)
(“A State shall not be deemed to have waived the exhaustion requirentEnestopped from reliance upon the
requirement unless the State, through counsel, expressly waivegtitemen”). Respondent does not dispute that
Petitioner exhausted the available stadart remedies on his remaining grounds for relidf.

" The State’s record was filed in two attachments with attachment olueiimg exhibits AP and attachment two
includingexhibits QY. As the pages of these attachments are not individually numbered, thidn&vincluded (for
ease of reference) two separate page location numbers in each such citation. Far, ékambplat 1” corresponds
to (unnumbered) page one of exhibit A and “attach. 2, 69" corresponds to thei@@impered) page of the entire
attachment.

8 N.M.R.A. 5802(G)(1) requirethatthe clerk of the court “immediately forward a fiéamped copy of the petition
and any attachments to the district atégriand to the public defender department+gosiviction unit[.]” Another
provision of the rulestates “the public defender department may file a statement . . tingiaéoether the petition is

a proceeding that a reasonable person of adequate mealash&owilling to bring at a person’'s own expense and
provide sufficient detail for further judicial review of the public deferslassessmeniN.M.R.A. 5-802(H)(1)
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errors of state law. Estelle v. McGuire502 U.S. 62, 671991). A cognizable claintargets
federalconstitutional violationsssociated with a state cdsrudgment, rather than a collateral
attack onthe state’posteonviction proceedingsSeeSteele v. Yound1 F.3d 1518, 1524 (10th
Cir. 1993) (“Even if it was not barred, [the petitioner's] claim challenging the Oklahoosa
conviction procedures on their face and as applied to him would fail to statead éeetitutional
claim cognizable in a federal habeas proceedind-urther, in the Tenth Circuit, a state coairt
error on postconviction review, including denying a habeas petition without guadly
warranted evidentiary hearing, is not a cognizable federal habeas S8aeSellers v. Ward135
F.3d 1333, 1339 (10th Cir. 199@)enying relief under § 2254 when claim focused on state’sourt
posteonviction remedy);see alsoWeaver v. Ward18 F.App'x 697, 698 (10th Cir. 2001)
(unpublished) (fN]o federalconstitutional provision requires a state to provide-postiction
review, and any error in this regard is simply a matter of state law arabgoizable on federal
habeas review).
3. Analysis

Petitionerassertghat the state district court violated his due process rights and committed
judicial misconductvhen it allegediydisregarded Rule 5-80%hich “governs the procedure for
filing a writ of habeas corpus by persan custody in the state of New MexicoN.M.R.A. 5
802A). Specifically, Petitioner argues thRule 5802H)(4), which pertains topreliminary
disposition hearing required thestatedistrict court to grant him an evidentiary hearirfget. 9;
seeN.M.R.A. 5-802(H)(4)providing that'[t] hecourt shall then determine whether an evidentiary
hearing is requiredif it appears that aavidentiary hearing is not required, the court shall dispose
of the petition without @videntiary hearing, but may ask for briefs and/or oral arguments on legal

issues.]”).



Any mistake made by the state district court inapplication ofRule 5802 however,
would be an error of state law, whichnigt cognizable ithefederal habeas corpasntext See
Sellers 135 F.3cht 1339 FurthermoreRule 5802 does natequirea state district court to provide
an evidentiary hearg. Rather it allowsfor discretion in making such a determinatiediscretion
the statedistrict courtappears in all respects to hgueperly exercisedSeeExs. U,V. Evenif
thestate proceduratle required a hearingpweverthe federal constitutiostill does nomandate
thata state provide prisoner withany postconviction reviewat all—let alone an evidentiary
hearing. SeeWeaver 18 F. Appx at698 ConsequentlyPetitioner’s claim of judicial misconduct
is not cognizable under § 2254 and this Coecbmmends relief be denied.

B. Insufficient Evidence of Guilt Amounting to Due Process Violation

Petitioner nexasserta due process violation in the form of the right to foe€‘ from
prosecution [and] conviction [for] crimes not committed.” Pet. $@ecifically, he argues the
State failed to provéspecific intent beyond a reasonable douidtause the lead detective
the case testified that Petitiorferas basically present during [the] drug dedld: at13. In sum
and substance, this claim challenges the sufficiency of the evidence for bothafowhich
Petitioner was convicted.

1. Relevant Facts

On September 4, 2015, a Bernalillo County state court jury convicted Petitionest-of fir
degree trafficking of cocaine by distribution (Count I) and sea@gtee conspiracy to commit
trafficking of cocaine by distribution (Count II). Answer, BEX.(attach.1, 1-10) Petitioner
appealed on several grounds, includingsufficiency of the evidenceExs. N, O (attach. 197-
105) The NMCOA'’s notice of summary dispositiproposedejecing thesufficiency challenge.

Ex. P (attach. 1106-113) Petitioner responded to the proposed disposifjoarguing that the



evidence admitted at trial failed to demonstrate that Petitioner helped, egemhuva caused his
brother to engage in the drug transactign. Q (attach. 11-17). Additionally, Retitionerargued
that his convidbn violated double jeopardyld. Shortlythereafterthe NMCOA issued its final
opinion, n which it adopted its reasoning set forth in the summary disposiEanR (attach. 1,
18-26). The NMCOA alsoheld that Petibner failed to challenge its proposed affirmance
pertaining to the sufficiency challenge to support his conspiracy convidtionThus, the court
held that Petitioner hambandoned that issuéd. Petitioneralsochallengedtesufficiency of the
evidence in his state habeas petiti@x. T at5-6 (attach.2, 323). As set forthabove, the state
habeas court summarily denied relief on all grounds. Ex. V at 1-2 (attach. 2, 69-70).
2. Legal Standard

To begin,generally afederal courtcannot reviewclaims if they were defaulted in state
court on independent and adequate state procedural groBadé/ainwright v. Syke#133 U.S.
72, 81-82 (1977). A court will not applyWainwrights bar however,if “[the petitioner] has
demonstrated cause and prejudice or a fundamental miscarriage of’juSticg¢h v. Mullin 379
F.3d 919, 925 (10th Cir. 2004) (citifnglish v. Cody146 F.3d 1257, 1259 (10th Ci998)) see
also Coleman v. Thompsps01 U.S. 722, 750 (1991)Retitioner must demonstrateause for
default and actual prejudi9e “Independent state procedural grounds are those that rely
exclusively on state law as a basisletision. Whether a state procedural default rule is adequate
to preclude federal review depends upon how consistently and evenhandedly the sedaragppli
rule” Id. (internal citations omitted).

Next, to determine the merit d?etitionets challenge tahe sufficiency of the evidenge
this Court must askwhether after viewing the evidence in the light most favorable to the

prosecution, any rational trier of fact could have found the essential eteafieéhé crime beyond

10



a reasonable doubtHMamilton v. Mullin 436 F.3d 1181, 1194 (10th Cir. 2006) (quotiagkson
v. Virginia, 443 U.S. 307, 319 (197R)Jacksorincorporates thélongstanding principle that it is
the jurys province to weigh the evidence and to draw reasonable inferences from testimony
presented at tridl. 1d. (quoting Turrentine v.Mullin, 390 F.3d 1181, 1197 (10th CR004)).
When a Petitioner does not contetitht the states factual findings are erroneoud)et
determination of a claim challenging the sufficiency of the evidence is aiaques$tlaw and
deference must be givendcstate couis resolution of sufficiency of the evidence questioBee
Torres v. Mullin 317 F.3d 1145, 1151 (10th Cir. 2003)he only question for a federeburt is
whether the state coustfindings weré'so insupportable as to fall below the threshold of bare
rationality” Coleman 566 U.S. at 656.

3. Analysis

At the outsetbecausehe state habeas court relied on the NMC&w#&asonings one basis
for its decision to deny relief, this Court wilbok throughi and apply ADPA deferenceo that
decision See Sellersl38 S. Ctat 1191-92see alsdx. V atl (attach. 269).

Beginning with Count II, the Countecommendshat any attack on the conspiracy
convictionbe considered to have be@mcedurally defaulted. THéMCOA heldthat”because it
does not appear from the memorandum in opposition that Defendant is challenging our proposed
affirmance with respect to the sufficiency of the evidence to support his @mspimviction, we
deemit abandoned. Ex. Rat 5 (attach 222). Thereforebecause the state court deemed
Petitioner’s claim waived and because Petitioner did not challenge that rulingeicctst,the
conspiracy component of Ground Two is procedurally defaultege Amos. Roberts 189 F.
App’'x 830, 833 (10th Cir. 2006unpublished)claims were procedurally defaulted where the

state court deemed the arguments waived and petitioner failed to challengdinigain state
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court). Further, Petitionehas not demonstrateduseor prejudiceto excuse his defaulgr that

the failure © consider the claim will result in a fundamental miscarriage of injustice.
Consequentlythis Court recommends thite conspiracy component of Ground Thedeemed
procedurally defaultednd not considered as a basis for relief.

Turning to the sufficiency challenge to the trafficking conviction in Coupétitionerfails
to present clear and convincing evidence thatNNBCOA decision unsafoul of 28 U.S.C. §
2254(d). In New Mexico,“it is unlawful for a person to intentionally trafficcocaine by
“distribution” N.M. Stat. Ann. § 3(1-20 (2006) The trialcourtinstructedthe jurythat to find
Petitioner guily of trafficking cocaine by distributigrihe state mugtrove beyond a reasonable
doubt that (1) Petitioner intentionally transferred, caused transfer ofieonpdéd to transfer
cocaine to another; and (2) Petitioner knew it was cocaine, the possession of wigatatedeor
prohibited by law.Ex. Hat 15(attach. 170); see State v. Smith986NMCA-089, { 7, 104 N.M.
729, 726 P.2d 883 (“Jury instructions become the law of the case against which the sufficiency of
the evidence is to be measuf@d.The instruction further explainedat Petitioner maydéfound
guilty even though he himself did not do the acts constituting the crime, so lthhegsiate proves
beyond a reasonable doubt that (1) the Petitioner intended the crime to be edni{g)ithe crime
was committed; and (3) the Petitioner helped, encouraged or caused the crinverarbded.
Ex. H at 12 (attach. 1, 67).

The elements of the crime are not in disputstead Petitionerargues the state failed to
prove he possessed the spedciftentrequired for a convictionPetitioner directs this Court to the
lead detectives testimony that[Petitioner] was basically present during [the] drug téal that
proposition. Pet. 12In addressingn direct appealvhetherPetitioneis “presencé established

the required mens rea for a trafficking convictitte NMCOA concluded that a jury could have

12



found beyond a reasonable doubt the [Petitioner] waismerely present during the drug
transaction, but his actionrdn particular, his‘counter sweillanceé during the course of the
transactior—indicated outward manifestation of approval.State v. GalleggdNo. 35,531, 2016

WL 4942837, at *2 (N.M. Ct. App. Aug. 29, 201@uotingState v. Phillips197tNMCA-114,

1 6, 83 N.M. 5*Neither presere, nor presence with mental approbation is sufficient to sustain a
conviction as an aider or abettor. Presence must be accompanied by some outwastati@nife

of expression or approvgl). The NMCOA based this conclusion dhe docketing statement’s
summary of evidenc@resented at trial. As described in more detail Section Il,supra this
evidence inthelight most favorable to the stasbowedthatPetitioner(1) communicated that he
would sell a pound of cocaine to certain individié§2) helped arrangéor this transactiorto
occurat his brother'siouse(3) conducted “counter surveillance” in anticipation of the transaction
and(4) accompanied his brotharho presentedhe cocaine to tiseindividuals. Id. Under the
AEDPA, theNMCOA'’s determination is entitled to deference. Petitioner has failed to overcome
this deference.

Petitionerdoes not challenge a single piece of evidence, just the inference taken from one
excerp from the trial testimony ahe lead detectiveEvaluating vitness credibility howeverlies
exclusively with the jury.See United States v. Castrorelaime 285 F.3d 916, 933 (10th Cir.
2002). Moreover, even if the lead detectigeestimonywas susceptible to more than one
interpretation thatdoes not negata jurys findings or make thenmrational. SeeJackson 443
U.S. at 326 (citindgdolland v. United State848 U.S. 121, 140 (1955))he record shows there
wasmore tharsufficient evidence for a rational trier of fact to fiRdtitioner guilty of traftking
cocainea conclusion perhaps best demonstrated whekM@OA isolated the essential elements

of the crime and then appli¢idem tothe evidence SeeExs. P at 48 (attach. 1 104.3) (Proposed
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Summary Disposition); R atQ (attach. 2 126) (Memorandum Opinion)While not specifically
citing Jacksonthe New Mexico Court of Appeatemplied with its requirementonsequently,
the Court recommendkatPetitioners second ground for relief be denied.
C. Confrontation Clause

Petitioner arguethat admission of a declarant’s recorded statement without her testimony
at trial violated his Sixth Amendment confrontation righeePet. 21. The Court first observes
that this claim appears to haween procedurally defaulted. The NMCOA concluded hat
“Defendant has not opposed summary affirmance of [the Confrontation Gtmusg]and, in fact,
Defendant explicitly concedes th@onfrontation Clause] issue and chose not to further argue it
in his memorandum immpposition. Accordingly, thisissue is deemed abandoriedState v.
Gallegos No. 35,531, 2016 WL 4942837, at *1 (N.M. Ct. App. Aug. 29, 20B&cause Petitioner
abandoned the substantive claim on direct appeal, he ordinarily would be deemed to have
procedurally defaulted the subdiiae claim See Coleman501 U.Sat 751. Unlike hisJackson
challenge to the conspiracy chargpewever Petitioner providestdeasta potential reasoro
excuse this defastnamely the alleged ineffective assistancepellatecounsefor abandoning
the claim. Because thubstantive Confrontation Clause claim and the associated ineffective
assistance of appellate counsel clare tethered closely together, and because an ineffective
assistance of counsel claim could possibly serve as cause for a procetkfeallyed claim, the
Court will assume Petitioner met his burden undéainwright and analyze both claims
independently.

1. Relevant Facts
The NMCOA decisiordescribe the audierecordings the admission of which Petitioner

now disputes as follows

14



On September 25, 2@ Undercover Detectives Martinez andasRon were
contacted by a Confidentiiifformantwho knew a female by the name@estiny

that coutl assist the deictives in purchasing largeamount ofcocaine. After a

few phone calls, the Detectives were provided with Destipphone number.
During the next three hours the Detectiaad Destiny engaged iseveralphone

calls to negotiatand plan how the drugedl was going to éke place.All of these
phone conversations were recorded, placed on a compact disc and tagged into
evidence.At about 3:00 p.m. Destiny informed the Detectives that she could obtain
a pound of cocaine from her cousin for the price of $14,000.00. This conversation
wasrecorded and admitted into evidence over the deferslahbjection of hearsay
andon confrontation grounds since Destiny did not testify at tdatlge Loveless
ruled that the statements were admissible as a statementdconspirator and

that the statements were not testimonial in that it was not objectively foreseeable
that an individual would make these type of statements in contemplation that they
would be used in a criminal prosecution at a later datier seweral conversations

with Destiny about where the transaction would tpkesce, Destiny told the
Detectives that her cousin spoke to his brother whdiiatdhat his brother wanted

to do the deal at his house, because his brother hadlaon baby and dichot

want to leave the residenc&hese recordings weabjected to by the defense and
admitted by the court.

Ex. Oat1-7 @ttach 2, 99-105).
2. Legal Standard

The Confrontation Clause of the Sixth Amendment guarantees the right of an accused in a
crimind prosecution “to be confronted with the witnesses against him.” U.S. Const. amend. VI.
The Confrontation Clause baagmission otertain owof-court statements-but only those that
are testimonial in nature&See Davis v. Washingtosd7 U.S. 813 (20Q6Crawford v. Washingtgn
541 U.S. 36 (2004). Such testimonial hearsagriinarily barred from use at trial, unletise
declaranis unavailable andhe defendant had a prior opportunity to cresamine the declarant
Crawford, 541 U.Sat 5354. “A statement is considered testimonial if a reasonable person in the
position of the declarant would objectively foresee that his statement teglised in the
investigation or prosecution of a crimdJnited States v. Brinsoi@72 F.3d 13141322 (10th Cir.

2014) (quotindJnited States v. Summe#dd4 F.3d 1287, 1302 (10th Cir. 2005)).
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3. Analysis

Because the claim was adjudicated on the merits by the NMCOA (before beingradzhnd
by the Petitioner)the Court applies AEDPA deference to the NMC®Odpplication ofCrawford
It its analysis, hte NMCOA firstconsideredvhether the admission of the recorded statements
violated the New Mexico Rules of Evidendeut concluded that the statements satistlesl
definition of ceconspiratorstatements-and were therefore nehearsay undeN.M.R.A. 11-
801(D)(2)(e) The NMCOA then addressed the question of whether the admission of the
statements nonetheless violated the Confrontation Cldtse? at3-6 (attech. 2, 110)

The NMCOA relied orState v. Navarett2013NMSC-003, 294 P.3d 435, whidkself
applied Crawford, to determine whether the Confrontation Clause barred the admission of
evidence. Id. In its inquiry into whether Destiny’s recorded statements were testimonial, the
NMCOA suggested that “Destiny’s statements do not appear to have been nhaithe Wwiimay
purpose of establishing or proving past events, but rather they appear to be opetativenss
made to accomplish a task within the conspiracy.” Ex. P at 5 (attach. 2, 110). The NMCOA
further clarified that “Destiny’s statements appear to have imeele for the purpose of setting up
the drug transaction, with no knowledge that the statements were being maaztdgiectives.”

Id.

This Court cannot say that the NMCOA unreasonably ap@ieavford To beginthe
NMCOA examined the role &stiny played in the transaction and concluded she acted as an
intermediary between undercovagentsand Petitioner This conclusion derived from facts
demonstrating thafl) detectives “had a number of phone calls over the course of hours with
[her][;]” (2) “[she] informed the detectives that she could obtain a pound of cocaine[;]” () “[she

was present . . . when detectives arrived[;] and (4) “[she] got into the detevthéde and told
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them to follow the [car to Petitioner’s brothers houséfl” The NMCOA further concluded that
it “appears that Destiny was in a conspiracy with [Petitioner] . . . to trafficotics to the
undercover officers.”Ex. P at4 (attach. 2, 109 The NMCOA went so far to cite New Mexico’s
statutory definition for conspiracy to support its conclusitah.

After determining Destiny’s actions fit that of a-conspirator, the NMCOAoncluded
that the primary purpose of her statemerdasnot to “establish[] or prove past events, but rather
they appear to be operatiggatements made to accomplish a task within the conspiracy. That is,
Destiny’s statements appear to have been made for the purpose of setti@glwgttransaction,
with no knowledge that the statements were being made to police detecldes.”

This analysis demonstrates a thorough understandinGradvford and its progeny
Further, the NMCOA'’s understanding of what constitutes testimonial lyegasonably tracks
Supreme Court precedenSeeBullcoming v. New Mexicdb64 U.S. 647, 658.6 (2011) (To
rank as‘testimonial, a statement must have' primary purpose of “establish[ing] or prov[ing]
past events potentially relevant to later criminal prosecujifouoting Davis v. Washingtqrb47
U.S. 813, 822, (200B)see alsaMlichiganv. Bryant 562 U.S. 344, 357 (201{discussing when
statements become testimonial). Accordingly, Petitioner is not entitled to retiafidze the
NMCOA reasonably appliedearly establishetederal law, as determined by the Supreme Court
when it applied the principles @rawfordand other Supreme Court precedent in revievaing
affirming the state district court’s decision to admit Destiny’s statements into evid€heeCourt
recommends the Petitioner’s substantive Confrontation Clause claim be denied.

D. Ineffective Assistance of Trial and Appellate Counsel
Petitioner argues his trial counsel wasffective for failing to mount a proper defense,

investigate, and interview witnesseBet. 1314. He argues further that his appellate counsel
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wereineffective for (a) conceding theéonfrontation Cause issue on direct appeal, (b) failing to
argue trial counsd ineffectiveness, (c) failing to raise contentions advancd®tityoner in the
appellate docketing statement, and (d) failing to seedttiorari review of theNMCOA
memorandum opinionld. at 2326. Because these clainms/olve the same type of constitutional
violation, the Court will examine them together.
1. Relevant Facts

Petitioner retaine@®avid Longley, Esqg.as trialcounsel Outside of Petitioner'general
assertionshat Mr. Longleywas ineffective for failing to mount a proper defense, investigate, and
interview witnesseand the court documents that bear his name, the record does not include any
additional facts to support any action or inaction on the part of Mr. Longley durahg vir.
Longley did, however, file the notice of appeal and docketing statement on bieRetitimner.
Exs. N, O(attach.1, 97-105) On appealPetitioner retained Ahmad Asd Esq., as appellate
counsel. Mr. Asd responded on Petitioner's behalf to the NMCOA'’s notice of proposed
summary disposition. In the memorandum, Mr.e&dlssoncededhe Confrontation Clause issue,
challenged the proposed disposition of the sufficiency claim, and moved to amend thandocke
statement to include a double jeopardy claEx. Q (attach. 2,1-17) The NMCOA affirmed the
proposed summary disposition atketermined that Petitioner abandormdhthe Confrontation
Clause claim as well @ke sufficiency challenge to the conspiracy convicti@x. R (attach. 2,
18-26) TheNMCOA alsodenied Petitioner’snotion to amend the docketing statemddt. Mr.
Assd did not file a writ of certiorari on behalf of Petitioner.

2. Legal Standard
The Sixth Amendment to the United States Constitution guaraRegg®nerthe right to

the effective assistance of couns8trickland v. Washingtod66 U.S. 668, 6886 (1984). For
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federal habeapetitionsbrought undeSection 2254(d)Stricklandis clearly established federal
law. SeeWilliams v. Tayloy 529 U.S. 362, 390 (200Qpeffective assistance claigovernedoy
Strickland. To succeed und@&trickland Petitioner must shotiat“counsels representation fell
below an objective standard of reasonablehess] that'the deficient performangerejudiced
the defensé. Strickland,466 U.S. a687-8. Courts'may address the performance and prejudice
components in any order, but need not address both if [the defendant] fails to makeemntsuff
showing of one.”Cooks v. Ward165 F.3d 1283, 1292-93 (10th Cir. 1998).

To establish the first prong, @etitioner must overcome the presumption tbatinsel
“rendered adequate assistance and made all significant decisions in the exesasermble
professional judgmerit. Cullen v. Pinholster563 U.S. 170, 189 (2011) (quotiSgyickland 466
U.S. at 690). Overcomingthis burdenrequiresPetitionerto establish that théattorneys
representation amounted to incompetence umatevailing professional normisnot whether it
deviated from best practices or most common custdfarrington v. Richter562 U.S. 86, 05
(2011) (quotingstrickland 466 U.S. at 690).

To satisfy theprejudiceprong, [t]lhe [petitioner] must show that there is a reasonable
probability that, but for counsid unprofessional errors, the result of the proceeding would have
been different.A reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Strickland 466 U.S. at 694.

“Establishing that a stateourt’s application ofStrickland was unreasonable under 8
2254(d) is all the more difficultThe standards created $¥ricklandand § 2254(d) are both highly
deferential,. . . and when the two apply in tandem, review is doubly ddowell v. Trammell
728 F. 3d 1202, 1223 (10th Cir. 2013) (quotieyrington, 562 U.S. at 105 (internal citations and

guotations omitted) “Federal habeas courts must guard against the dangeguaiting
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unreasonableness undstrickland with unreasonableness under § 2254(d). When 8§ 2254(d)
applies, the question is not whether courssattions were reasonable. The question is whether
there is any reasonable argument that counsel satiStiecklands deferential standard.
Harrington, 562 U.S. at 105.

a. Performance of trial counsel

The state habeas court determiribdt trial counsel was not ineffective becauskee
Petitionerhas failed to sufficiently allege adequate facts to establish a tcwiostal violation or
the prejudice that resulted from any alleged failtireEx. V at 1 (attach. 2, 69). Under the
AEDPA, thisconclusiorenjoys a level ofleference that Petitionbas not overcome.

Petitioner contendhat his trial counsel fadto mount a proper defense, investigate, and
interview witnesses Pet.at 1316. But nowhere does Petitioner identify what his trial counsel
shouldhave done to “mount a proper defense,” what his trial counsel would have discovered had
he conducted a proper investigation, or which witegkse should have interviewed. Nor does
Petitionermake the second showighat had his trial counsel done those thirghere is a
reasonable probability that Petitioner would have been acquitted. With such vaguechnsbcy
allegations, Petitioner cannot show the state habeas coetermination fa@dto comply with
Strickland Stricklandrequires unreasonable conduct and prejudice; Petitimgeplainly failed
to establish either elemenf court simply cannot find unreasonable conductpoejudice when
the Petitioner has not provided even a thread of detail to supisocontentionsThis Court
thereforerecommends thdederal habeas relief basedaclaim ofineffective assistance of trial
counsebedenied.

b. Performance of appellate counsel

Petitioner claims that his appellate counsel were ineffective in four ways:
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(1) Conceding the Confrontation Clause issue on direct appeal,
(2) Failing to arguen direct appeal thatial counselwas ineffective
(3) Failing to raise contentior appeal that were specifically requested by Petitioner;
and
(4) Failing to seek certiorari review of the NMCOA memorandum opimtiinming
Petitionels convictions and sentence.
Pet. 23-26. The Court will analyze #geclaimsseriatim
I Confrontation Clause
Petitionerassertghat appellate counsel were ineffective for conceding the Confrontation
Clause issue on direct appedhen a habeas petitioner alleges that his appellate counsel rendered
ineffective assistance by failing to raise an issue on direct appeal, thefigxiugxamines the
merits of the omitted issueSeeHawkins v. Hanniganl85 F.3d 1146, 1152 (10th Cir. 1999).
the omitted issue is meritless, theneel s failure to raise it does not amount to constitutionally
ineffective assistance under the tpmnged standard set forth 8trickland 1d. Even though
counsel raised the issue but later concedéaaCourt has already determingitthe issue lackd
merit. See suprat 1417. Therefore, as a matter of law, Petitioisesippellate counséldecision
to concedethe Confrontation Clause issue did not constitute ineffective assistance under
Strickland. As a result, this Court recommusthat relief based on thallegedineffective
assistance of appellate counfelfailing to persist with the confrontation claine denied.
ii. Failing to argue on direct appeal the ineffective assistance of trial
counsel
Petitionemext contends thdttis appellate counsel were ineffective for failingatguethe

ineffective assistance of trial counselhe state habeas court summarily dismissed the claim
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becauséPetitioner failed] to allege sufficient facts Ex.V at 1-2 (attach. 2, 69-70)This Court
agrees. As discussed throughout this recommend&idoklandrequiresa habeas petiti@n to
demonstratgrejudice. In other words, he cannot just say it, he must show it. Moreover, the
AEDPA requires a court task whether the state court &pg Stricklandunreasonably, and not
inquire into whethethe state coumnerelycame to an incorrect conclusion.

For Petitioner to succeed on this claim, he must articulate specific facts that ttateons
actual prejudice AlthoughNew Mexicolaw permitsineffective assistance tifal counsel claims
to be brought on direct appedts preference is forsuch claimsto be broughtin collateral
proceedings. See State v. Royha@002NMSC-027, § 19, 132 N.M. 657[@A] n ineffective
assistance of couekclaim is more properly brought through a habeas petijiolNonetheless
New Mexico does allow for an appellate court to remand for an evidentiary hdaipgtitioner
“makes a prima facie case of ineffective assistanicke. But a prima facie showing requires facts
and prejudice, two thingsonspicuouslyabsent from the instant petitioill Petitioner proffers
to the Court is that his appellate counsel failed to argue trial counsel kagidat, nothing more.
Petitioners conclusory allegains that trial counsel was ineffectivallf well below what
Stricklandrequires. Because Petitiorteas notestabliskedthe ineffectiveness of trial counsel, it
must follow that he cannatemonstrat@rejudice as a result of appellate counsel failing to raise
the issue. Consequently, the state habeas court’'s conclusion is owed deferenceGouttthis
recommendshatrelief based on this grourak denied.

iii. Failing to Raise on Appeal Claims Demanded by Petitioner

Petitioner next asserts that his appellate counsel were ineffective for faitingltde in

[the] docketing statement the contentions advanced by [him].” P&4.23etitioner does not

however enumerate, elaborater otherwig explain whiclrargumentsisappellate counsel failed
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to make. The state district court denied relief becalRetitioner failed] to allegesufficientfacts

or applicable law t@scertain the nature of the claimed constitutional violafiols. V at 1-2
(attach. 269-70). Nothing in theinstant petition overcomes the deference to that determination
that the AEDPA requires this Court to give.

Applying Strickland this Court cannot find the state habeas ¢sudonclusion
unreasonabléecausdPetitionerhas manifestlyailed to demonstrate howis appellatecounsel
acted unreasonably dow any prejudice resulteffom such conduct. Petitioner does netite
specificcontentionghatappellate counsel failed tadvancedside fromhisineffective assistance
of trial counsetlaims,discusseduprg, nor does he explain how talegedomissions prejudiced
him. Without more AEDPA deferencalefeatsPetitionets contentionsind reliefbased on tis
ground shouldbe denied.

V. Failing to seek certiorari review

A prisoner cannot generally bring ineffectiagsistancelaims alleging a failure to pursue
an issue in a petition for certiorareeUnited States v. Zamo+&olorzanp 387 F.App'x 848,

850 n. 1 (10th Cir2010) (unpublished) To the extent that. . [Petitioner] . . .seeks to fault
counsel for failing to pursyan issuejn a petition for certiorari, rather than on direct appeal, that
argument fails for the distinct reason ttlihe Sixth Amendment does not provide a right to
assistance of counsel in connection with a certiorari pefi)iosee Pennsylvania v. Finlgy$81
U.S. 551, 5551987) there is no right to counsel during discretionary appediew Mexicos
constitution further embodies this longstandipgnciple by “provid[ing] that an aggrieved party
shall have an absolute rightdoeappeal. N.M. Const. Art. VI, 8 2 (emphasis added). For these
reasons alone, the Cowtioulddeny relief. See Richardson v. Pighe 577 F. Appx 771, 775

(10th Cir. 2014)unpublished)long-standing ruldghat the absence afjht to counsel is enough
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to dispose of a request for a certificate of appealability on ineffeatisistanc®f-counsel
claims).

Even assuminghatPetitioner had a right to seek certiorais ineffective assistance claim
would still be meritless To establishineffectivenas in the failure tseek certiorariPetitioner
would still be required to shothat theunderlyingissues were meritorious. See Hawkins 185
F.3dat1152 On direct appeal, Petitioner argued that (1) the introduction of recordedestite
violated his Confrontation Clause rightg2) there wasinsufficient evidence to support a
conviction,and (3) the docketing statemesfiould be amendedd add that the two convictions in
concert violated double jeopardyseeEx. Q at 1-17 (attach. 2,1-17) The NMCOA affirmed
Petitionets convictionsanddeniedhis motion to amend the appellate docketing statententR
at 1-9 (attach. 2, 126). This Courthas alreadyiscussednd dismissed the insufficiency of
evidenceand Confrontation Clausarguments This only leaves Petitionés double jeopardy
claim.

The state habeas court summarily dettégiclaimalong with all of Rtitioner’s ineffetive
assistance of appellate counsel claims because he “fail[ed] to allege sufficient tgmpticable
law to ascertain the nature of the claimed constitutional violatidhseEx. V at 2 (attach. 270).

The NMCOA directly addressed tlmsue, however, and this Court will look through and grant
that decision deferencé&eeSellers 138 S. Ctat1191-92.

The NMCOA'’s opinion,State v. GalleggaNo. 35,531, 2016 WL 4942837, at *2 (N.M.
Ct. App. Aug. 29, 2016), thoroughly analyzed Petitioner's double jeopardy argument under
Blockburger RejectingPetitioner’s claim that the convictions were sustained on a sitegjal
act, the NMCOA concludedthat Petitioner's actions in planning the cocaine transaction were

“sufficiently separated biime and place from the Defendant's later actions at his brother's home,
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and the quality and nature of the aefdanning and setting up the sale, in concert with at least
Destiny—are sufficiently distinguishable from the “counter surveillance” he undertadkgdihe
actual sale conducted by his brotheld” Petitioner’s federal habeas petition fails to advance any
argument as to why the Supreme Court of New Mexico would have ruled in his favor on the double
jeopardy question.Consequentlythis Court grants deference to the NMCOA'’s opinion and
recommends that relief be denied for ineffective assistance of counsekasigptocounsel’s
failureto seek certiorari.
E. Fourth Amendment Violation

In sumand substanc®etitioner maintains #t law enforcement lacked the particularized
suspicion necessary to support his arrest becdugs@as not engaging in any criminal activity.
Pet. 18. As explained belowhowever,Petitioner failed to litigate this claim in state court and
thereforehasforfeitedthe opportunity to raise it here. In addition, Petitioner points to no evidence
whatsoever that stemmed from his allegedly illegal arrest, so therd haw been no available
Fourth Amendment remedy at his criminal triginally, Petitionefrs underlyingclaim iswithout
merit, asno Fourth Amendment violation occurrel.

1. Legal Standard

“[W]here the State has provided an opportunity for full and fair litigation of a Fourth
Amendment claim, the Constitution does not require tetdta prisoner be granted federal habeas
corpus relief on the ground that evidence obtained in an unconstitutional search & \sagur
introduced at his tridl. Quintana v. Hansen/33 F. Appx 439, 445 (10th Cir.Junpublished)
cert. denied139 S. Ct. 334, 202 L. Ed. 2d 234 (20{@)otingStone v. Powelk28 U.S. 465, 482

(1976)).
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2. Analysis

Petitioner’s Fourth Amendment claismould be denied fdahree separate reasons. First,
Petitioner’s claim is procedurally defaulted,reswaived this claim by nataisng it beforetrial.
Secondthis claim is not cognizable because New Mexico provideganingfulopportunity for
defendants to challenge Fourth Amendment violations before the trial courtly, Fdsditioner’s
arrest did ot violate the Fourth Amendment, as it was supportegropable cause.Even
assuming a seizure occurriedviolation of the Fourth Amendmerietitionerhas not identified
any evidence-any fruit of the poisonous treethat arose from his arrest, that wasoduced at
trial, and that should have been suppressed instead.

To begin Petitioner first brought thisourth Amendmentlaim in his state habeas petition.
The state habeas counbweverdeterminedhatPetitioner waived this issder failing to raise it
before trial, in complianceith the New Mexi®m Rules of Criminal Procedure. Ex.af 2 (attach.
2, 70). As discusseduprag a claim is procedurally defaulted if a state court dispensed of it on
independent anddequate state law grounds. The New Mexico Rules of Criminal Procedure
provide that'[a] motion to suppress shall be filed no less than sixty (60) days prior to triak,unles
upon good cause shown N.M.R.A. 5-214C); seeCity of Santa Fe v. Marque2012NMSC-
031, 1 25, 285 P.3d 637, 6@Rles require suppression motions prior to tri@dy introducing this
issue for the first time in his state habeas petition, Petitioner clearly failed tdyooitipRule 5
212(C) thus giving the court an independent and adequate state law ground to diggehsse
claim.®

Although his claim is therefore procedurally defaulted undamwright Petitioner may

overcome thisbar if hecan demonstrateause and prejudice. SeeSmith 379 F.3dat 925.

9 At no point has Petitioner even begun to show good cause for failinigéctina issue before trial.
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Petitioner fails however,to makesuch a showingand healso fails to ovecome the ADPA
deference given to the state habeas tauammary dismissal of the issue grounded in Rule 5
212(C). Neverthelessfor the sake of completengsise Court will demonstrate whyeven if the
claim overcam@&Vainwrights bar—it is nonethelesmeritless.

Second even if Petitioner’s arrest violated the Fourth Amendraenitich it did not—
habeas relief could still only be granted if the state denied Petitioner aduthia opportunity to
litigate a Fourth Amendment clainBtong 428 U.S. at 482. As mentioned, the Supreme Court
requires that a state afford a prisoner an opportunity to litigate his Fourth Ameindiaim.
Quintang 733 F. App’x at 445. However, Petitioner does not assamt-there is no evidence in
the record tasupport—that he was denied such an opportutfityThus, Petitioner is foreclosed
from raising that claim here

Third, even if Petitioner properly presented his claim, no unconstitutional seizuresgccur
It is awell “settled rule thatvarrantless arrests in public places are Vafidupported by probable
cause. Collins v. Virginig 138 S. Ct. 1663, 1672018) (quotingPayton v. New Yorki45 U.S.
573, 58#590 (1980); seeMaryland v Pringle, 540 U.S. 366, 370 (2003)arrantless arrest of
individual in public place for a felony isconsistent with the Fourth Amendment if the arrest is
supported by probable cauge.A law enforcement officer possess probable caust® arrest if,
under the totality of the circumstances, he leawfddcts and circumstances through reasonably
trustworthy information that would lead a reasonable person to believe thatasedflas been or

is being committed by the person arrestednited States v. Morrj247 F.3d 1080, 1088 (10th

nstead, Petitioner now attacks the level of suspicion police posdessiectuate the arrest. However, the proper
forum to have raised suchlaien was during the state court proceedings under RRIZEC), the avenue New Mexico
affords defendants to litigate Fourth Amendment issues, not thiadhpb#tion. Such a claim is not only procedurally
defaulted, as discussed above, but Plaintiffifedaslleged that he was denied opportunity to litigate this claim in state
court.
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Cir. 2001)(internal quotations and citations omittedfhe NMCOA concludedthat Petitioner
“communicatedto Destiny]. . .thathe would sell a pound of cocaine . . . [and] that his brother
wanted the transaction to happerhigt house Gallegos 2016 WL 4942837, at *2 Further,
Petitioner (and other passengetied the undercover detectives to his brdthérouse . . . went
inside . . . and then exited the houseth his brother. Id. Petitionerthen conducted “counter
surveillancé so the transaction could proceed undisturded.While his brother wascutting a
brick of cocaing inside the detectivesinmarked carPetitionerremained presentuboutside

the car[.] Id.

In totality, the material facts surrounding Petitiosearrestdemonstratéoeyond serious
guestionthat a reasonable officer wouldave had probable cause believe Petitioner had
committed a crimeEven by itselfDestiny sstatement to theomfidential informanthatPetitioner
agreedthat he“would sell a pound of cocaihsupportsa probable causdetermination See
United States Wazquez-Pulido155 F.3d 1213, 1216.5(10th Cir. 1998)probable cause may
be based, in whole or in part, onconspirators statement) Moreover, after Destiny notified the
informant that Petitionefwould sell a pound of cocairiePetitioner met with undercover
detectives at gredeterminedocation to lead them to his brotherhouseto conduct the
transaction Thislevel of corroboration—meeting at a predetermined location arranged through
theconfidentialinformant and then leading undercover detectives to a separate location to conduct
the transactior-manifests well more than thesufficient indicia of reliability necessaryto
establish probablcause. See Draper v. United State358 U.S. 307, 313 (1959) (tip may form
basis for probable cause, especially when police independently corroborate); degailalso
lllinois v. Gates 462 U.S. 213, 238 (1983) (informamtrecitation of detailed facts, when

corroborated by police officers, afforded probable cause to believe respondeessedssugs).
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Additionally, by exiting the house with his brother, conductiogunter surveillancéand waiting
next to the car during the transaction, Petitioner alas engaged in @écommon entgris€
sufficient to establish probable cause&eePringle, 540 U.S.at 3731 Thus, these facts
demonstrate thatrobable cause existédllawfully arrest Petitioner

Finally, the Court notes that, even if Petitidaearrestwas not supported byrobable
cause relief would still be deniedTo be sureas a general ruleyvidence obtained in violation of
the Fourth Amendment may not be introduced at trial to establish a defengiaiiit See Wong
Sun v. United State871 U.S. 471, 4888, 83 (963)(derivative evidence obtained in violation
of Fourth Amendment is inadmissible as fruit of the poisonous seexlso Mapp v. Ohig 367
U.S. 643, 65465 (1961)(exclusionary rule applies to state courts). HaithoughPetitioner
arguesthat law enforcement violated his Fourth Amendment rights when they arrested him, he
does not-and cannet-identify a single piece of evidenag&roduced at his trighat resulted from
the alleged unlawful arrestStoneonly allowsfor habeas reliefvhena state denied a petitioner
thefull and fair opportunity to litigate a Fourth Amendment claimer alia, a suppression hearing
to excludetainted evidence A habeaspetitioner cannobbtain relief when no evidencevas
admitted thaderivedfrom thealleged Fourth Amendment violation. Consequerttlis Court

recommends th&etitioner be denied refibasedon his Fourth Amendmeitaim.

1 When other circuits hawevaluatedsimilar circumstances, théyave concludethat the facts supported a finding of
probable causeSeeg e.g, United States v. Gomezl6 F.3d 1, 8 (1st Cir. 2013) (officers had probable cause to arrest
a defendant when they overheard defendant arrange a cocaine sale, observed th¢ dedemtiager enter a building
after the conversation, and found cocaine on the buset)also United Stete. Steppellp664 F.3d 359, 3685 (2d

Cir. 2011) (probable cause when officers were present when buyer cakeulal®f to arrange cocaine purchase,
corroborating buyer’s description of defendant and his vehicle, urghg@se time and location, and officers knew
defendant called buyer’s cell phone while waiting for the transaction).
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F. ErroneousJury Instruction

Next Petitionerarguesthat a jury instruction that defined reasonable doubt left the panel
“in question of determination to what level of doubt may consider a verdict apprépRate26-
28.

1. Legal Standard

Supreme Court precedent severely restrafesleral habeasourts rolein evaluating jury
instructions See Waddington v. Sarausd®b5 U.S. 179, 190 (2009)Our habeas precedent
places an “especially heavy” burden on a defendant.whoseeks to show constitutional error
from a jury instruction that quotesstate statut&). A state court conviction will only be set aside
if instructional errors'had the effect of rendering the trial so fundamentally unfair as to cause a
denial of a fair trial in a constitutional seriseShafer v. Stratton906 F.2d 506, 508 (10th Cir.
1990) (quotations omitted)A petitionefs burden under this test ‘igreater than the showing
required to establish plain error on direct appebdlenderson v. Kibhet31 U.S. 145, 154 (1977).
“The question is not whether the instruction[s] [were] undesirable, erroneous, or exersallyi
condemned, but whether the instruction[s] so infected the trial that the resultinctioonviolates
due process.’Maes v. Thoma<6 F.3d 979, 984 (10th Cir. 1995) (quotations omitted).

2. Analysis

Pettioner cannot showhat thgjury instructionhe complains of was so infirm as to rise to
the level of a due process violationWhile Petitionerstrugglal to identify exactly which
instruction allegedly infected the tralpromptingthe state habeas coua denyrelief for that
reason alone-it seems clear to this Court that likallengefocuses orthe reasonable doubt
charge Instruction No. 10SeePet. B-7 (“Petitioner’s constitutional right was violated when jury

instructions submitted were, modified, confusing, and misconstrued; leaving a jursiionuwd
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determination to what level of doubt may consider a verdict approprisgeéalsoEx. Hat 11
(attach. 1, 66). Instruction No. 10 read:

The law presumes the defendant to be innocent unless and until you are satisfied
beyond areasonable doubt of his guilt.

The burden is always on the state to prove guilt beyond a reasonable doubt. It is not
required that the state prove guilt beyotidpmssible doubt. The test is one of
reasonable doubA reasonable doubt is a doubt based upon reason and common
sense-the kind of doubt thawould make a reasonable person hesitate to act in the
graver and ma important affairs of life.

Ex. H at 11 (attach. 1, 66).

Nothingin the record indicates that the state court modified this instruction in angrway
that its contentvas erroneous. To the contrary, Instruction Nqregisely trackdNew Mexicds
Uniform Jury Instructions.SeeNew Mex. R., Qim. UJI 145060. In addition, the Tenth Circuit
alreadyhasconsideredNew Mexicds Uniform Jury Instruction on reasonable doait denied
relief. SeeTarin v. Lemasterl6 F. Appx 900, 901 (10th Cir. 2001(unpublished)denying
certificate of appealability because petitioner failed to demonsteteMex. R., Crim. UJI 14
5060 denied him a constitutional right). Equally fatal, the Supreme Gasdetermined that the
language contaimmewithin ths veryinstruction ‘gives a commoisense benchmark for just how
substantial such doubt must’beVictor v. Nebraska511 U.S. 1, 21 (1994) fiolding that‘the
hesitate to act standajid Nebraskas patternnstructior] gives acommonsensebenchmark for
just how substantial such a doubt must)beTherefore, this Court recommends Petitihprry
instruction claim be denied

G. CumulativeError

Petitioners final claimargueshat theaggregateffect ofall alleged claimsleprived him
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of a fair trial. Pet. 29-31.
1. Legal Standard

“A cumulativeerror analysis aggregates all errors found to be harmless and analyzes
whether their cumulative effect on the outcome of the trial is such that colledtmesiycan no
longer bedetermined to be harmle¥s. Malone v. Carpenter911 F.3d 1022, 1040 (10th Cir.
2018) (quotingCargle v. Mullin 317 F.3d 1196, 1206 (10th CR003). ‘In the federal habeas
context, the only otherwise harmless errors that can be aggregated akectetitutional errors,
and such errors will suffice to permit relief under cumulative error dectanly when the
constitutional errors committed in the state court trial so fatally infectadahthat they violated
the trials fundamental fairness. Littlejohn v. Tramme]l 704 F.3d 817, 868 (10th Cir. 2013)
(quoting Matthews v. Workmarb77 F.3d 1175, 1195 n.10 (10th Cir. 2009)stances where
courts find deficient performance by counsel must also be aggregated, even iffdotiveeess
claim was ultimately denied for insufficient prejudid@argle,317 F.3d at 1207.

2. Analysis

Petitioner first raised this claim in his state habeas petiti@om.habeas review, the state
district court summarily dismissed the claim féail[ing] to articulate any underlying errors, the
accumulation of which could amount to violation of his constitutional righEs. V at 2 (attach.
2, 70) Similarly, on direct appeal the NMQA determined Petition&s constitutional rights had
not been violated. Moreover, this Court has not discovered even acnglgutional error, let
alone the two needed for reliehder a cumulative error analysiSee Hanson v. 8hod, 797
F.3d810, 852 (10th Cir. 2015) Ve cumulate error only upon a showing of at least two actual

errors’). Therefore, the Courecommends relidfe denied on the curtative error claim
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F. CONCLUSION
For the reasons detailed above, HEREBY RECOMMENDED that Petitionéis “ Writ
of Habeas Corpus Pursuant to 28 U.S.C. § 2f58F No. 1]BE DENIED WITH PREJUDICE.

IT ISSO RECOMMENDED.

/el

“THE HON@RABLE GREGORY J. FOURATT
UNITED/STATES MAGISTRATE JUDGE

THE PARTIES ARE FURTHER NOTIFIED THAT WITHIN 14 DAYS OF SERVICE of a
copy of these Proposed Findings and Recommended Disposition theyawarjtfdn objections with
the Clerk of the District Court pursuant to 28 U.S.C. § 636(b)(1)(c). Any requesh fextension
must be filed in writing no later than seven days ftomdate of this filingA party must file any
objectionswith the Clerk of the District Court within thefourteen-day period if that party wants
tohaveappellatereview of the proposed findingsand recommended disposition. If no objections
arefiled, no appellate review will be allowed.

33



