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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

DOMINIC BOUTELLE, as parent of
L.B., a minor child,

Plaintiff/CounterDefendant,
V. Civ. No. 17-123BJF/SMV

BOARD OF EDUCATION OF LAS
CRUCES PUBLIC SCHOOLS

DefendanfCounterClaimant

MEMORANDUM OPINION AND ORDER

This case is before the Coumipon PlaintifffCounteDefendantDominic Boutellés
(“Plaintiff's”) “Motion to Dismiss Counterclaiir(*Motion”) filed on April 9, 2018.ECF No.8.
DefendaniCounterClaimant Board of Education of Las Cruces Public Schools (“Defendant”)
responded on April 21, 2018. ECF No. 13. Plaintiff replied on M&038. ECF No. 160n
June 22, 2018, the Court held a hearing on the Motion to obtain additional information and
argument from the parties. ECF No. I9aving considered the parties’ oral and written
submissionsthe record, andoverningcase lawthe Courtconcludes thathe Motion should be
grantedfor the reasons that follow.

l. BACKGROUND

Plaintiff is the parent of L.B., a minor chilthd student living within the boundaries of
the Las Cruces Public Schools Distrftthe District”). Pl.’s Compl. 16, ECF No. 2. Plaintiff
maintains that L.B. is ahild with a disability who should have qualified for special education
eligibility under the Individuals with Disabilities in Education Act (“the IDEA”)d., see20

U.S.C. § 140@t seq(2016).

! This Court is presiding as the trial court in this matter, havéwgived the consent of the parties pursuant to
Federal Rule of Civil Procedure 73(b) and 28 U.S.C. § 63&€EF Nos. 10, 14
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L.B. attended Camino Real Middle Schools@hoolwithin the District throughout the
2016-17 school yearSeePl.’s Compl. {1 5, 16In that time L.B. demonstrated noncomforming
behaviors that culminated in his being subject to disciplinary medsyithe Districton May 1,
2017. 1d. 11 17, 2223. Plaintiff alleges that the District’s failure tevelopan ndividualized
educational ppgramfor L.B. prior to imposing punishment denied L.B. the free appropriate
public educationguaranteed to him by the IDEA.Seeid. | 27. See also20 U.S.C. 8§
1400(d)1)(A) (guaranteeinghat “all children with disabilities have available to them a free
appropriate public education that emphasizes special education and relatess stegigned to
meet their uniqgue needs and prepare them for further educatioloyempt, and independent
living”). On May 4, 2017, the District crafted Plaintiff's firshdividualized educational
program Pl.’s Compl. § 24.

On July 31, 2017, Rintiff challenged the District’'actionsby requestinga due process
hearingwith the NewMexico Public Education DepartmefiNMPED”). See idf 10. NMPED
thereafterappointed adue processearing officer(*DPHO’) who conducted a fiveay hearing
in Septembef017. Id. 111. The DPHO issued his decision on November 14, 20fliiding
agairst Plaintiff and concluding generally that L.B. had not been denied a free apf@qublic
educatiorby the District. See idf 12.

The parties stipulate that Plaintiff timely filed his appeal of@##HO's decision to this
Court on December 14, 201%eed. 1 1314, Def.’s Answer and Countercl. 14238, ECF No.
4. See alsoN.M. ADMIN. CoDE 8§ 6.31.213(1)(24)(a) (2018) (“Any party aggrieved by the
decision of a hearing officer in an IDEA matter hasrbht to bring a civil action in a state or

federal district court . . within 30 days of the receipt of the hearing officer's decision by the



appealing agency.”). On March 19, 2018, the District filed it®riginal Answer and
Counterclaim, whiclgave rise tahe current controversy. ECF No. 4.
. PLAINTIFF'S MOTION

Plaintiff filed the instant Motiorunder Federal Rule of Civil Procedure 12(¢bjing this
Court to dismiss Defendast'@unterclaim on two grounds. First, Plaintéhallengesthe
Court’s jurisdiction to heathe counterclaim, as he contends thatconstitutes an untimely
appeal of thdDPHOs decision under both federal and state |eBeePl.’s Mot. 23. See also
FeD. R.Civ. P.12(b)(1) (allowing a party to move for dismissal based on lack of suinjgter
jurisdiction); N.M. AbmIN. CoDE 8 6.31.213(1)(24)(a) (setting thirtgay period for judicial
appeals oDPHO decisions) Additionally, Plaintiff argueghat Defendant is not an “aggrieved
party” for purposes of the IDEA, thereby depriving this Court of jurisdiction to hsar i
counterclaim and geiving the counterclaim of any basis upon which this Court could grant
relief. SeePl.’s Mot. 34. See alsd-eD. R.Civ. P.12(b)(1) FED. R.Civ. P.12(b)(6)(allowing a
party to move for failure to state a claim upon which relief can be grahtéd) ADMIN. CODE §
6.31.2.13(1)(24)(a)allowing only an “aggrieved party” to bring a civil action challenging a
DPHOs decision).

1. LEGAL STANDARD S

A. Motions to Dismiss UnderRule 12(b)(1)

“A 12(b)(1) motion is the propeavenue to challenge the coartsubject matter
jurisdiction, and Rule 12(h)(3) requires that ‘(w)henever it appears by suggestioa [rties
or otherwise that the court lacks jurisdiction of the subpeatter, the court shall dismiss the
action.” Barnson v. United State§31 F. Supp. 614, 617 (D. Utah 198&Fuch motions may

take one of two formsFirst, “a facial attack on the compldistallegations as to subject matter



jurisdiction questions the sufficiency of the complaintiolt v. United States46 F.3d 1000,
1002 (10th Cir. 1995).In reviewing motions of this type, “a district court must accept the
allegations in the complaint as trudd. Second, “a party may go beyond allegations caetii

in the complaint and challenge facts upon which subject matter jurisdiction dépdddst
1003. In evaluating motions brought under the second form, the Tenth Circuit explained:

When reviewing a factual attack on subject matter jurisdictiodistict court

may not presume the truthfulness of the complaint's factual allegations. A court

has wide discretion to allow affidavits, other documents, and a limited evigentiar

hearing to resolve disputed jurisdictional facts under Rule 12(b)(1).

Id. (internal citations omitted).Accordingly, this Court reviews the face of the complaint and
any relevant external materials to determine whether Plaintiff lesemied claims within the
Court’s jurisdiction, a necessary prerequisite for adjudicatiorthenmerits.Fep. R. Civ. P.
12(b)(1);see alsd-leming v. Gutierrez785 F.3d 442, 444 (10th Cir. 2015) (holding that lack of
subject matter jurisdiction precludes reaching the merits of a dispute).

B. Motions to Dismiss Under Rule 12(b)(6)

Under Rile 12(b)(6), a court may dismiss a complaint for “failure to state a claim upon
which relief can be granted.Fep. R. Civ. P. 12(b)(6). A plaintiff’s complaintor a defendant’s
counteclaim) must set forth factual allegations that “raise a right to relief above the dpexula
level.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007]t is not enough for alaimantto
just set forth labels, conclusions, and formulaic recitation of tmetts of a cause of action.
Id. When reviewing a complairfor Rule 12(b)(6)purposesthe Court must accept all well
pleaded allegations as tru&mith v. United State$61 F.3d 1090, 1098 (10th Cir. 2009)he
Court must view the allegations in thght most favorable to thelaimant Id. The Court “will

disregard conclusory statements and look only to whether the remaining, fdldgatians

plausibly suggest th@efendants liable.” Khalik v. United Air Lines671 F.3d 1188, 1191 (10th



Cir. 2012). “This plausibility standard does not require evidence of probability, but it asks f
more than a sheer possibility that a defendant has acted unlawi@Bicroft v. Igbgl556 U.S.
662, 678 (2009).
V. ANALYSIS

At first blush, Plaintiff's gounds for dismissal appeaoutine Closer examination,
however reveals thaheither proposition fallaeatlywithin the four corners of settled law within
this circuit, and neither can be counted amondrgmuentlylitigated topics in the federal courts.
Were that not enough, neither ground may be understood without at least a basicncidgrsta
of how and when parties may appeal administrative decisions issued pursuant to the IDEA
Thus, to craft its decision, the Court will first explore relevant sectiortsedfXEA, followed by
a sequential analysis of Plaintiff’'s two claims.

A. The IDEA

The IDEA creates an “enforceable substantive right to public educatidoriig v. Doe
484 U.S. 305, 310 (1988) (citation omitted). Further, the IDEA seeks to ensure that “alihchildre
with disabilities have available to themfr@e appropriate public education [(“FAPE"Hat
emphasizes special education and related services designed to meet their uniguandeed
prepae them for employment and independent living.” 20 U.S.C. § 1400(d)(1)(A). Providing a
FAPE is achieved through the development of an individualized education prode#) ,(*
tailored for each child with a disability. 20 U.S.C. § 1414(d)(1)(A).

Under thelDEA, a FAPE must provide disabled children with meaningful access to the
educational processSee Board of Educ. v. Rowl&h8 U.S. 176, 192 (1982) (“[ljn seeking to
provide . . . access to public education, Congress did not impose upon the Stajesatery

substantive educational standard than would be necessary to make such accesguhigani



Meaningful access dictates that a disabled child must be provided educationat bhentie
least restrictive and most appropriate environment, with the child parigjpad the extent
possible, in the same activities as +thsabled children.See20 U.S.C. § 1412(a)(5)(A). The
IDEA does not require, however, a school district to provide a disabled child with the best
possible educationSee Rowley58 U.S. at 192.

The IDEA imposes on the states return for receiving federal funding, the obligation to
“establish and maintain procedures . . . to ensure that children with disabiidi¢sesr parents
are guaranteed procedural safeguards with respect to the provision of” a FAPE. .Q08J.S
1415(a). The IDEA specifiethe procedures tbe established, including an opportunity to
present complaints “with respect to any matter relating to the identificatiolyagoa, or
educational placement ofelchild, or the provision of a free appropriate public education to such
child.” 20 U.S.C. § 1415(b)(6). Upon filing an administrative complaint, a parent ieenat
an impartial due process hearing to be conducted either by a state or locabedlueggncy.
20 U.S.C. § 1415(f)(1). If the local agency holds the hearing, then the parent may appeal to the
state educational agency, which must “conduct an impartial review.” 20 U.S.C. §1415(g

A “party aggrieved by the findingenddecision” in the due process hearing who cannot
appeal to the state educational agency or a party aggrieved by the fintihdecision of the
state educational agency on appeal may seek judicial review. 20 U.S.C. § 1415(i)(2)(A

B. Plaintiff's First Ground for Dismissal Fails

To explain his first challenge to Defendant’s counterclaim, Plaintiff direct€tust to
the IDEA, which provides that a party seeking judicial review of the decisiDiBiO must file
a civil action within the state’s “explicit time limitation for bringing such adtidnvhich New

Mexico regulations provide is thirty (30) days from the receipt ofCitR&IOs decision by the



appealing party. Pl.’s Mot.-2 (first citing 20 U.S.C. 81415(i)(2)(B) then citingN.M. ADMIN.
CoDE § 6.31.2.13()(24)(a) (“Any party aggrieved by the decision of a hearing officen in a
IDEA matter has the right to bring a civil action in a state or federal district couwvithin 30
days of the receipt of the hearing officer’s decision by the appealingyad&nc
Plaintiff notes that Defendant’s counterclaim was filed on March 19, 2018, which is 125

days after theDPHO's decisionwas issued and received by counsel for the partidsat 3.
Thus, he maintains that Defendant’s “civil action” challenging portions dDBte¢Os decision,
filed as a “counterclaim,” is untimely pursuant to federalmandate (as made explicit in state
law) that requires filing of any civil action by a datertain. See id.(citing 20 U.S.C. 8§
1415(i)(2)(B); N.M. ADMmIN. CoDE 8 6.31.2.13(1)(24)(a)). And as a result, he concludes that
Defendant’s failure to file the civil action timely defeats this court’s jurisdiction” ovee th
counterclaim under Rule 12)8). See id.

Defendant begins its response by citing to three separate circuite fpraosition that
“an IDEA action filed in federal district court is properly characterized asraginal ‘civil
action,’ not an ‘appeal.” Def.’s Resp. 2, ECF No. 13 (quotlagathan H. v. Souderton Area
Sch. Dist. 562 F.3d 527, 529 (3d Cir. 2009) and citikgkpatrick v. Lenoir County Bd. of
Educ, 216 F.3d 380, 387 (4th Cir. 200(8;J. v. Issaquah Sch. Dist. No. 4470 F.3d 1288,
1292 (9th Cir. 2006) (finding an IDEA action to be a new civil actionforrespondingly
Defendant argues that this proceeding is governed by the Federal Rules ofdiedure. Id.
(citing Kirkpatrick, 216 F.3d at 387-88.J, 470 F.3d at 1292).

Defendant explainshat the counterclaim filed herein “is a compulsory counterélaim

pursuant to [Federal Rule of Civil Procedure] 13(a)d. It further asserts- and cites to two

2 Subject to restrictions that the Federal Rules of CivitBdare and federal court jurisdiction impose, a defendant
may bring a counterclaim in a pending actiorassert any and all claims that he has against the plaiS&#FeD.
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unpublished district court cases from outside the ciruitsupport— that “[t]he filing of a
compulsory counterclaim is not a civil action.ld. (citations omitted). Thus, Defendant
contends, it “has the right to file a counterclaim herein, despite the fact that itpragagding
party in the due process proceedindgd’ at 23. Defendat argues thahe plain language of the
statute ensures thathe IDEA and its implementing state regulation limit only the right of the
non{prevailing party to bring a civil action, not the right of a defendant to fileuaterclaim.”
Id. at 3 (citingJonathan H.562 F.3d at 529). And, “because a counterclaim is timely filed if it
is filed within the time period permitted for filing an original answer,” Defendemies that its
counterclaim-filed within the time permitted for an original answes timely filed. See id.

1. Counterclaim vs. civil action

The issue of whether Defendant’s counterclaim represents a “civil actioj@tcsid the
30-day IDEA/New Mexico regulatory time limit, or a compulsory counterclaim stilgely to
the timelines ofthe Federal Rules of Civil Procedui@ppears to bene of first impression.
Neither the Tenth Circuit nor the District of New Mexico have opined on the subject.

For his part, Plaintiff directs this Court tw authority beyond his construction of the
statute to support his view on the timeliness of Defendant’'s countercldm.contrast,
Defendant directthis Court to the seminal case on this subjgmbathan H.in which theThird
Circuit opined:

We begin by observing that an IBEaction filed in federal district court is
properly characterized as an original “civil action,” not an “appedbée 20

R.Civ.P.13. Under Rule 13, counterclaims are categorized as either beimgutsory” or “permissive.”FED. R.
Civ .P.13(a), (b). A compulsory counterclaim is one that “arises out of theaitdon or occurrence that is the
subject matter of the opposing party’s claink£D. R. Civ. P. 13(a) see Arch Mineral Corp. v. Luja®11 F.2d 408,
412 (10th Cir. 1990). A permissive counterclaim, on the other hand, isctaimy against an opposing party not
arising out of the transaction or occurrence that is the subject matter @ppbsing partg claim.” FeD. R. Civ. P.
13(b). A compulsory counterclaim, as distinguished from a permissive couwitarchust be pled or is barreGee
Baker v. Gold Seal Liquors, Inell7 U.S. 467, 469 n.1 (1974immerman v. First Fed. Sav. & Loan Ass348
F.2d 1047, 1053 (10th Cir. 1988).
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U.S.C. 8§ 1415()(2)(A) (“Any party aggrieved by the findings and decision

shall have the right to bring @vil action”) (emphasis added)see also S.J. v.
Issaquah Sch. Dist. No. 41470 F.3d 1288, 1292 (9th Cir. 2006) (finding an
IDEA action to be a new civil actionikirkpatrick v. Lenoir County Bd. of Educ.,

216 F.3d 380, 387 (4th Cir. 2000) (same). Because a case brought pursuant to the
IDEA is an original civil action rather than an appeal, it is governed by the
Federal Rules of Civil Procedur&ee Kirkpatrick216 F.3d at 387—883.

Pursuant to the Federal Rules of Civil Procedure, civil actions are initiatad by
complant and the responsive pleading is an answer, counterclaim, or motion to
dismiss. SeeFeD. R. Civ. P. 3, 13(a), 12(a). In this case, Souderton filed an
answer with a compulsory counterclaim. We must decide whether Souderton’s
compulsory counterclaim is an “action” under the IDEA, which would subject it
to the 90 day statute of limitations.

The word “action,” without more, is arguably broad enough to encompass any
type of judicial proceeding, including counterclaimSee United States v. P.F.
Collier & Son Corp.,208 F.2d 936, 938 (7th Cir. 1953) (“If the question were one
of first impression, we would have no difficulty in reaching the conclusion that
the words ‘any action, suit or proceeding’ are sufficiently broad in trdinary

and commonly accepted meaning to encompass every form and kind of
litigation.”); seealsoBLACK’S LAW DICTIONARY 28-29 (7th ed. 1999) (defining

an “action” as, inter alia, “[a] civil or criminal judicial proceedingOt. U.C.C. 8
1-201(1) (“Action’ in the sense of a judicial proceeding, includes recoupment,
counterclaim, seoff, suit in equity, and any other proceeding in which rights are
determined.”).

In determining whether an “action” encompasses counterclaimseinQkA
context, we turn first to the statutory language. “The meaning of statutory
language, plain or not, depends on contekiirig v. St. Vincent's Hospb02 U.S.

® The seminal casexplaining whether an IDEA actiorconstitutesa civil action or administrative appeds
Kirkpatrick. There, thd-ourth Circuitstated

Thus, as an initial matter, the statute makes specific refeters “civil action,” not an “appeal.”
The drafters clearly knew the distinction between a civil action and an apdle the statute
explicitly affords an aggrieved party a rightappealfrom the local educational agency to a state
review officer,see id.§8 1415(qg), it explicitly gives an aggrieved party who has exhausted his
administrative remedies the right to “bring cavil action” in federal or state courtld. §
1415(3)(2)(A). This distinction appears to have been deliberat&/hen the Houseof
Representatives first passed the predecessor statute to the IDEA, the lamguidge for appeals
to be taken from both the initial local agency and the state review offideccision. That
language was dropped, however, and replaced with the pagutory language, which grants
the aggrieved party the right to “bring a civil action” following the statéew officefs decision.
SeelU.S.CoDE CONG. & ADMIN. NEws 1480, 1501, 1503 (1975%9¢ee also Tokarcik v. Forest Hills
Sch. Dist.665 F.2d 443448 (3d Cir.1981).

Kirkpatrick v. Lenoir Cty. Bd. of Educ216 F.3d 380, 384 (4th Cir. 2000).



215, 221 (1991). Here, the IDEA states: “Any party aggrieved by the findings . . .
shal have the right tdoring a civil actionwith respect to the complaint presented
pursuant to this section . . . . The party bringing the action shall have 90 days from
the date of the decision of the hearing officer to bring such an action.” 20 U.S.C.
§ 1415(i)(2)(A) and (B) (emphasis added).

The phrase “bring an action” is defined as “to sue; institute legal proceedings.”
BLACK’S LAW DICTIONARY (8th ed. 2004). Therefore, an action is “brought”
when a plaintiff files a complaint, which is the first stbpt invokes the judicial
process. SeeFeD. R. Civ. P. 3 (“A civil action is commenced by filing a
complaint with the court.”)id. Advisory Committee Note (“The first step in an
action is the filing of the complaint.”). Unlike the proactive nature of a
complaint, a counterclaim is reactive because it is filed only after the pldiasff
initiated the case by bringing a civil action. Indeed, a counterclaim is a “aaim f
relief asserted against an opposing party after an original claimeleasnbade.”
BLACK’S LAW DICTIONARY 353 (8th ed. 2004 see als@ James Wm. Moore, et

al., MOORE s FEDERAL PRACTICE § 13.90(2)(a), at :¥9 (3d ed. 1997) (“Only
defending parties may assert counterclaims.”). Counterclaims are therefore
“generally asserted in the ansWéo a previously filed complaint. Moorsupra,

§ 13.92, at 13-88.

In light of the foregoing, a defendant does not “bring an action” by asserting a
counterclaim; only a plaintiff may “bring an action” for purposes of the IDEA.
The defendant then filesrasponsive pleadingin this case, the answesgeFeD.

R. Civ. P. 12(a) -in which it can include a claim for relief against the opposing
party, seeFeD. R. Civ. P. 13(a). Section 1415(i)(2)(B) limits a party’s right to
“bring an action” to within 90 days after the final administrative decision. Thus,
the plain language of the statutory text does not limit a party’s right to pursue a
counterclaim because the assertion of a counterclaim is not “bring[ing] an.acti

In this case, Souderton’s compulsegunterclaim was timely pleaded under Rule
13(a) of the Federal Rules of Civil Procedure. Accordingly, we hold that the
IDEA does not bar Soudert@antounterclaim.

Jonathan H, 562 F.3d at 529-30.

Clearly, theJonathan H.holding resolvesPlaintiff's first ground for dismissal and does
so in Defendant’s favorNo holding of the Tenth Circuit discusses this issue nor serves to call
the Third Circuit’'s highly persuasive ruling into question. Furthermore, the Fouitthn, &nd
Ninth Circuits are in accord with the Third Circuit’s holdin§eeKirkpatrick, 216 F.3d at 387
(Fourth Circuit holding that IDEA actions are civil actions, not appeblsypress Med. Ctr.

Operating Co. v. Cigna Healthcarg81 F.3d 182, 206 (5th Cir. 20150fcluding that a
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compulsory counterclaim under the IDEA is not “bringing an actio&’J, 470 F.3d at 1292
(Ninth Circuit holding the same). One district court in New York may have sunedatibest:
“To the extent Congress saw the need to speak with greater clarity to expresmvaggmieved
party could institute a civil action, it would be odd indeed if, through a coy sjléneéso
instructed federal courts to rummage around in states’ laws for a time limit to appli£Ao
counterclaims.”W.A. v. Hendrick Hudson Cent. Sch. Digtl9 F. Supp. 3d 421, 483 (S.D.N.Y.
2016). TheCourt agrees withthe detailed and weteasoned holding idonathan H. and
therefore holds thaDefendant’s counterclaim was timely filedAs a consequence, the Court
DENIES Plaintiff's first ground for dismissal

C. Plaintiff's Second Ground for Dismissal Is Meritorious

As his second ground for dismissBlaintiff argues that Defendant is not an “aggrieved
party” for purposes of the IDEA, thereby depriving this Courtjwfsdiction to hear its
counterclaim and epriving the counterclaim of any basis upon which this Court could grant
relief. SeePl.’s Mot. 34. See alsd-ED. R.Civ. P.12(b)(1);FeDp. R.Civ. P.12(b)(6) (allowing a
party to move for failure to state kien upon which relief can be granteti);M. ADMIN. CODE §
6.31.2.13(1)(24)(a) (allowing only an “aggrieved party” to bring a civil action angilgy a
DPHQOs decision). Plaintiff cites to two circuit cases and one District of New ddesase in

support? which lead him taeasorthat Defendant is not an aggrieved papable of filing suit

* These three casesinforce the proposition that a prevailing party cannot progaan initial civil action under
IDEA or its precursor statuteéSeePl.’s Mot. 3-4. (citingB.D. v. District of Columbia817 F.3d 792, 86802 (D.C.
Cir. 2016) (holding that a party cannot enforce a favorable remedy ihafter IDEA due process hearing since
party is not “aggrieved” when remedy was awardé)binson v. Pinderhughe810 F.2d 1270, 1275 (4th Cir.
1987)(finding that Maryland law giving effect to the “Education of thendicapped Act” (‘EHA- the precursor
to IDEA) does not provide access to the courts except to the aggrievedngr gasiy, and the state claims were
properly dismissed because the plifiis were not aggrieved by the administrative decisidfi)ier ex rel S.M. v.
Bd. of Educ. of Albuquerque Pub. Sc#b5 F. Supp. 2d 1286, 1303 (D.N.M. 20086)e(“harmless error” rule
applies to evidentiary rulings in this context because the IDEA doegive Plaintiffs the right to bring a civil
action for judicial review of the administrative proceedings conduateslipnt to that statute unless and until they
are “aggrieved” by the result of those proceedings).

11
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— or a counterclaim under the IDEA. See id.at 4. Plaintiff closes with aRule 12(b)(6)
argumentby citing to the D.C. Circuifor the proposition that[the] prevailing party seeking
judicial review of IDEA must be ‘aggrieved’ lifze decision; absence of ‘aggrieved party’ status
is not jurisdictional, but simply means there is no cause of action under the statufgrioting
B.D. v. District of Columbia817 F.3d 792, 802 (D.C. Cir. 20)6)

Defendant offers littleauthority to counter Plaintiff’'s position Indeed, at the outset,
Defendant “acknowledges that it was the prevailing party under the DPHde@sid as such,
[it] had no reason to file ariginal civil proceeding in this Court based on the DPH Decision.”
Def.’s Resp. 2. And, rather than directing this Court to authority, Defendant siegsgns as
follows:

[A]llowing the counterclaim to be brought and relate back serves the IDEA’s

purposes by forcing the parties to rationally weigh the need for and dksess

risks of continued litigation more carefully, requiring them to consider that any

success attained at the lower level may be lost. Conversely, barring & party’

counterclaim penalizes the nbtgious party by depriving them of the ability to

defend itself fully and would only encourage and reward-rastte filings,

leaving the litigious party in an enhanced position, with no risk of loss of any

success they may have already achieved, and no worries about what a balanced

review of the underlying decision may brintp such a ndose situation, there is

no check on additional litigation, which clearly is notpalicy the IDEA

advances.

Id. at 4. Ultimately, Defendant maintains thatdtainterclaim “should not be dismissed, &itld
should be permitted to maintain ithallenges against Plaintiff for the Court’s consideration.”
Id. at 5.

1. Supplemental argument and briefing

On June 22, 2018, the Court held oral argument on Plaintiff's Mots@eECF Nos. 18
(Order Setting Hearing), 19 (Clerk’s Minutes). As to Plaintiff's first gidior dismissal, the

Court signaled its clear intent at the hearing, which it has memorigiiged As to Plaintiff's
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second ground, the Court deferred ruling from the bench and instead ordered id®e “{wart
search for any other case in which a school district was not ordered by @ Rl a single
thing, yet they weretdl allowed to litigate either an original civil action or a counterclaim to
change findings and conclusions that were part of the decision that ordereiw tth@mothing.
Clerk’s Minutes 5, ECF No. 19.

On July 6, 2018, Defendant responded to @oairt's Order by filing its “Response to
Plaintiff's Motion to Dismiss Counterclaim, and in the Alternative, MotionLeave of Court to
Amend its Answer” (“Supp. Resp.”). ECF No. 21. Therein, Defendant acknowledges that the
issue of whether acbuntertaim [is] the appropriate procedure to challenge the findings and
conclusions of g§DPHO] even [where]no relief was awardédappears “to be one of first
impression in the Tenth Circuit and in New Mexico.” Def.’s Supp. Resp. 2, ECF No. 21.
Outside the Tenth Circuit, however, Defendant was able to locate only adistigld court case
wherea courtheld that a school district could challenge an adverse DPHO finding on its own
even where no relief was awardethrough the filing of a counterclainSee id. (citing S.C. by
& through N.C. v. Chariho Reg’l Sch. Dis298 F. Supp. 3d 370, 380-81 (D.R.I. 2018)

On July 6, 2018, Plaintiff also filed his “Supplemental Reply in Support of Motion to
Dismiss Counterclaim” (“Supp. Reply”). ECF No. 22. Plaintiff reports he “was unaliled
any cases in which a school district filed an IDEA civil action or counterclaimhtdlenge
findings where it was the prevailing party.” Pl.’s Supp. Reply 1, ECF No. 22 (emphasis in
original). Based on these results, Plaintiff concludes thath€'fibsence of cases abdaf
school distridt] litigating findings, unattached to an order againsinderlines the hypothetical

realm of [Defendant’sgounterclaim endeavdr Id. at 2.
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2. The text of the IDEA directs dismissal of Defendant’s counterclaim

Fundamentallythis Court must decide whether Defenddmting a prevailing party
against which no relie&t all was orderedoy the DPHO, may nevertheless conteBscrete
findings of the DPHO through a counterclaiothe aggrieved studeatcivil action Defendant
would answer this question in théfiamative. And the District of Rhode Islandpparently
concurs. See298 F. Supp. 3dt 380-81. This Court, however, believes both have misconstrued
the plain text of te IDEA.

The IDEA provides that any “party aggrieved by the findiagd decision”of a DPHO
or - in those states whethe mechanism existthe state educationafjency- may seek judicial
review. 20 U.S.C. 8§ 1415(i)(2)(Ajemphasis added) When terms are connected by a
conjunctive term in a statutesuch as the term “and”courts normally interpret the statute as
requiring satisfaction of both of the conjunctive terms to trigger applicatioheoktatutory
provision. SeeBruesewitz v. Wyeth LLG& U.S. 223, 23§2011) ({L]inking independent
ideas is the job of a coordinating junction like ‘and’. ”). CompareLoughrin v. United States
134 S. Ct. 2384, 2390 (201@ecognizing that the ordinary use of the term “ordlimiost always
disjunctive, that is, the words it connects are to be given separate megninigaus, under the
U.S. Supreme Court’'s canons of construction, to constitute an aggrieved party for pufpose
propounding an IDEA appeal, a party must be aggribatkdby administrave findingsand by
an administrative decision.

Defendant admits that the DPHO imposed neither compensatory sergrcesrrective
actions upon it; in other words, that the DPHO decision had no tangible effect ugglerks
Minutes 1. Nevertleless, Defendant maintains that it is an “aggrieved party” for purposes of

maintaining a counterclaim under the IDEAI. at 2. Defendant’s position is bolstered®y,
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where the District of Rhode Island held that the Chariho School District “wyggeaed’ by the
finding that it had failed to providg¢a] FAPE to S.C.” S.C, 298 F. Supp. 3@t 381 TheS.C.
court reasoned that “the text of the IDEA specifically allows partigageged byfindingsto file

suit in federal district court to overturn a hearing officer's decisiolal” (citing 20 U.S.C. 8
1415()(2)(A) (emphasis in original). And, because the district failed to contest the
administrative findings through a counterclaim, $1€.cout deemed their challenges waived.
See id.

This Court respectfully disagrees witls gister court in Rhode Island. First, this Court
considers itself bound by the U.S. Supreme Court’s canons of construction, and canmot ignor
that the IDEA requires a pg& to be aggrieved both by the findings doyl the decision of a
DPHO (or state education agendyeforethat party is invested with standing to initiate a civil
action. See20 U.S.C. 8§ 1415(i)(2)(A)Bruesewitz562 U.S.at 236 Here, the district, by its
own admission, seeks only to reverse the DPHQO'’s finding that it committed a pedcedar.
Clerk’'s Minutes 1. That grievance, absent the imposition of some compensatorye,servic
corrective action, or levy of damages in the DPHQO'’s decision, simply does notdoftonfer
standing to file a claim or counterclaim un@erU.S.C. 8§ 1415(i)(2)(A) Defendantvas ordered
to paynothingand to dmothing. Ergo, no counterclaim is cognizable.

Second, the Court believes thag 81C.court underestimated the discretion of the district
courts to review an administrative decision under the IDEA. The extraordnaagth of the
court’s review is contained in section 1415(i)(2)(@hich requires the district courts (@)
receivethe record of the administrative proceedings, (2) hear additional evidere ragtiest
of a party, and (3) bastheir decisiors on the preponderance of evidence. 20 U.S.C. §

1415(1)(2)(C) In one senséf(j] udicial review in IDEA cases differs substally from judicial
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review of any other agency action, in which courts generally are confinée edtninistrative
record and are held to a highly deferential standard of revidurray By & Through Murray v.
Montrose Cty. Sch. Dist. REJ, 51 F.3d 921, 927 (10th Cir. 199%)B. ex rel. K.B. v. Nebo Sch.
Dist., 379 F.3d 966, 973 (10th Cir. 2004) (stating thatibfeA “sets up a unique standard for a
federal court’s review”). Under this “modifiedde novd approach, the Court reviews legal
challengesde novo without deference. SeeO’'Toole ex rel. O'Toole v. Olathe Dist. Schs.
Unified Sch. Dist. No. 23344 F.3d 692, 699 (10th Cir. 1998ee alsd.S. v. Indep. Sch. Dist.
No. 54,265 F.3d 1090, 1093 (10th Ci2001) polding that undemodified de novoreview,
courts musindependerty review the evidenge As to findings of fact, they must be accorded
“due weight” and “considered prima facie correctthompson R2) School Dist. v. Luke P., ex
rel. Jeff P, 540 F.3d 1143, 1148 (10th Cir. 2008ut nothing in the IDEA nor in extant case
law limits either party’s capability to submit additional evidence or to challémgePHO’s
findings as part of this suit. At oral argument, Plaintiff's counsel confirmeduab,ndeclaring
that under the modifiede novoapproach, this Court need not adapy of the DPHO'’s findings.
Clerk’s Minutes 5. Recognizing this, the Cobelieves that Defendant retaingn@chaism by
which to contest whatever DPHO findings it chooses, but that mechanism is not actaumte
By this Court’s reading of the IDEA, Defendaist at liberty to ask thiourt to affirm the
DPHO’s decision on any ground supported by the record, even if that ground was specifically
rejected by th®PHQO.

Therefore,because Defendant cannot maintain a counterclaim as an aggrieved party
under the IDEA]t follows that Defendant cannot state a claim upon which rediefbe granted,
and dismissal is appropriate under Rule 12(b)(6). Accordingly, the BEREBY GRANTS

Plaintiff's Motion.
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V. CONCLUSION
The Courtconcludeshat a compulsory counterclaim under Rule 13(a) is not the proper
procedural avenue for prevailing party Defendant to comeste findings of the DPHO.
Nevetheless, in the interests of allowing both sidesatdy litigate within the onfinesof the
Court’'s modifiedde novoreview, the CourHEREBY GRANTS Defendant leave to amend its
Answer to reformulate its objectionsto affirmative defenses or any other competfrn
allowed by law.
IT IS THEREFORE ORDERED that
(1) Plaintiffs Motion to Dismis Counterclaim [ECF No. § is HEREBY
GRANTED, and Defendant’s CounterclaimbBdSMISSED.
(2) Defendant iIHEREBY GRANTED LEAVE TO AMEND its answer, with its
amended answer ddeirty (30) days from the filing of this Order.

IT 1S SO ORDERED.

el

THE HON LE GREGORY J. FOURATT
UNITED S8TATESMAGISTRATE JUDGE
Presidind by*Consent
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