Benavides v. Social Security Administration Doc. 30
Case 2:18-cv-00025-KRS Document 30 Filed 11/18/20 Page 1 of 4

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

NICHOLAS BENAVIDES,
Plaintiff,
VS. No. 2:18-CV-00025 KRS

ANDREW SAUL, Commissioner of
Social Security,

Defendant.

ORDER GRANTING 8§ 406(b) ATTORNEY FEES

THIS MATTER comes before the Court upBlaintiff’s Motion for Order Authorizing
Attorney Fees Pursuant to 42 U.S.C. 8 406{Dyc. 27). The Commissioner has no objection to
the motion. $ee Doc. 28). The Court, having considdrthe motion and the reasonableness of
the requested award, findsatithe motion is well takeand should be granted.

In Plaintiff's earlier appeadf a denial of his applicain for benefits by the Social
Security Administration (“SSA”)the Honorable Steven C. Yadugh, United States Magistrate
Judge, granted Plaintiff’'s motion to remaheé action back to the SSA for additional
proceedingsSee Order Granting Plaintiff's Mtion to Reverse or Remari8enavides v. Colvin,
2:14-cv-820-SCY (D.N.M. May 31, 2016), ECFON26. Judge Yarbrough thereafter awarded
Equal Access to Justice Act (“BA”) fees in the amount of $6,587.3&e Order Granting
Plaintiff's Motion for Attorney FeesBenavides, 2:14-cv-820-SCY (D.N.M. Sept. 23, 2016),
ECF No. 30.

After further proceedings as to his claim befthe SSA, Plaintiffifed the complaint in

this action. §ee Doc. 1). On June 28, 2018, Plaintiff filadnotion to remand this action back to

1 Andrew Saul is substituted as Commissioner efSbcial Security Administration by operation ébFR. Civ. P.
25(d).
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the SSA. (Doc. 18). On August 8, 2018, ther@assioner filed his own unopposed motion to
remand this action. (Doc. 20). On August 2618, the Court granted the Commissioner’s
motion, denied Plaintiff’s motion as moot, amananded the matter fadditional proceedings.
(See Docs. 21-22). Thereafter, the Court awarédaintiff EAJA feedn the amount of
$7,095.30. $ee Doc. 25).

On remand, the SSA found Plaintiff to thsabled and awarded her approximately
$106,710.00 in past-due benefitSed Doc. 27 Exh. A); feealso Doc. 27 Exh. B). The
Commissioner withheld $26,677.50—twenty-fpercent (25%) of the award—to cover
potential attorney feesSée Doc. 27 Exh. B at 3). It dbursed $10,000 of these funds to
Plaintiff's counsel per thmitial fee agreement betweenunsel and Plaintifisée Doc. 27 at 5),
and Plaintiff’'s counsel now seeks authorizafim@m this Court to receive the balance of
withheld funds pursuant to a seate contingency agreement.

When a court renders a judgment favordbla Social Security claimant who was
represented before the courtday attorney, the court may allow “a reasonable fee for such
representation, not in exxeof twenty-five percemtf the total of the pastue benefits to which
the claimant is entitled.” 42 U.S.C. 8§ 406(b)(1)(%9e also McGraw v. Barnhart, 450 F.3d 493,
495 (10th Cir. 2006) (holding that fees mayavearded under 406(b) when “the court remands
... a case for further proceedings and the Casioner ultimately determ@s that the claimant
is entitled to an award of past-due benefiteh)like EAJA fees, whiclare paid in addition to
past-due benefits, § 406(b) feee paid out of past-due benefiStrenn ex rel. Wrenn v. Astrue,
525 F.3d 931, 933-34 (10th Cir. 2008). If feesasarded under bothelEAJA and § 406(b),
the attorney must refund thesser award to the claimaid. at 934. However, the refund of

EAJA fees is offset by any mandatory dedutsionder the Treasury Offset Program, which may
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collect delinquent debts @4 to federal and state agenciesrfra claimant’s award of past-due
benefits.See 31 U.S.C. § 3716(c)(3)(B).

Although § 406(b) does not prohibit contimgy fee agreements, it renders them
unenforceable to the extent that they providddes exceeding twenty-fvpercent (25%) of the
past-due benefit&isbrecht v. Barnhart, 535 U.S. 798, 807 (2002). Section 406(b) also requires
the court to act as “an independent chid¢okensure that fees are reasonaklileat 807.
Importantly, there is no presumptithat a fee equal to or below the twenty-five percent (25%)
cap is reasonabléd. Rather, it is simply aongressionally createth¢undary line” and “the
attorney for the successful claimant must show that thedieght is reasonabfer the services
rendered.’d.

To determine reasonablenessurts consider factorscluding: (1) whether the
attorney’s representation was substandarndwiether the attorney was responsible for any
delay in the resolution of thmase; and (3) whethére contingency fee is disproportionately
large in comparison to the amowfttime spent on the cade. at 808. The Tenth Circuit has
held that a request “should be filed witlimeasonable time oféelCommissioner’s decision
awarding benefits.McGraw, 450 F.3d at 505.

In this case, the Court findlsat Plaintiff’s counsel’s representation was competent; that
Plaintiff's counsel obtained a fully favorable decisisge(Doc. 27 Exh. A) without delaying the
proceedings before this Court; and that tfstant motion was filed ithin a reasonable time
after Plaintiff received notice of entitlement to past-due benefits. The Court further finds that the
requested fee of $16,677.50 is no geethan the twenty-five perce(25%) of past-due benefits
permitted by Plaintiff'scontingency agreemerdeg Doc. 27 Exhs. D-E) and that it is

proportionate given the amounttofhe (69.97 hours) Plaintiff'saunsel expended in this case
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and in the earlier appeal beéoJudge Yarbrough. The Couudtes that the requested fee
translates to an hourly rate of roughly $238 8%ich is in line with§ 406(b) awards authorized
in other casesseeg, e.g., Torrencev. Saul, No. 18-cv-934 SCY (D.N.M. Oct. 22, 2020) (hourly
rate of $597.61)Reid v. Saul, 16-cv-1104 SMV (D.N.M. Mar. 3, 2020) (hourly rate of $425.44).
Having performed its “independectieck” duties, the Court findsahrequested award to be both
appropriate and reasonable.

IT IS, THEREFORE, ORDERED that Plaintiff's Motionfor attorney fees under
§ 406(b) iISGRANTED. The Court hereby authorizes an awaf@ttorney feegn the amount of
$16,677.50 and directs the Commissioner to pay engard directly to Rlintiff's counsel,
Michael Armstrong Law Office, LLC, from the amourftpast-due benefits withheld for this
purposel T ISFURTHER ORDERED that Plaintiff's counsel shall thereaftafund to
Plaintiff the EAJA fees pragusly awarded by the Court this case, amounting &®Y,095.30.
Because $6,587.30 in EAJA fees previously @aedrby Judge Yarbrough were garnished under
the Treasury Offset Prograrse€ Doc. 27 Exh. G), counsel is nogrgred to refund that specific

EAJA amount to Plaintiff.

KEVIN R. SWEAZEA
UNITED STATESMAGISTRATE JUDGE

2 As Plaintiff notes, the hourly rate works out to apjmately $381.27 when the contractually-agreed $10,000 is
also included in the total amount. This hourly rate, is in line with pevious § 406(b) awards.



