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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

MARCIE SALOPEK, Trustee for
THE SALOPEK FAMILY HERITAGE TRUST

Plaintiff,
V. NO.18-CV-00339AP/CG
DEFENDANT AMERICAN LIFE INSURANCE
COMPANY,

Defendant

MEMORANDUM OPINION AND ORDER
On June 24, 2019, Defendant Zurich Amanid.ife Insurance Company (Defendant)

filed a motion seeking judgment on thegdlings as to Counts I, 1V, and ®f the Complaint
filed by Plaintiff Marcie Salopek, Trustee for the Salopek Family Heritage Trust (Plairaiff).
July 29, 2019, Plaintiff rggnded to Defendant’s Motidrand on August 23, 2019, Defendant
replied The Motion is fully briefed. After consating the pleadings and the arguments of
counsel, the Court will grant Defendant’s Motion.

. FACTS& PROCEDURAL HISTORY

The Complaint asserts the fmNing uncontroverted facts:

1 SeeDEFENDANT ZURICH AMERICAN LIFE INSURANCE COMPANY’'S MOTION FOR JUDGMENT ON
THE PLEADINGS AS TO COUNTS I, IV, AND VOF THE COMPLAINT (Doc. No. 123) (Motion).
2SeeCOMPLAINT FOR BREACH OF CONTRACT, BAD FAITH, UNFAIR INSURANCE PRACTICES,
UNFAIR TRADE PRACTICES AND NEGLIGENCE (Doc. No. 1-1) (Complaint).

3 SeePLAINTIFF'S RESPONSE TO DEFENDANT'S MOTION FOR PARTIAL JUDGMENT ON THE
PLEADINGS AS TO COUNTS lll, IV, AND VI (Doc. No. 132Redacted Response). Plaintiff's first response was
redacted. On October 10, 2019, Plaintiff filed under seal an unredacted version of her July 2@d2@1€dR
Response. See CONFIDENTIAL/FILED UNDER SEAL PLAINTIFF'S RESPONSE TO DEFENDANT'S
MOTION FOR PARTIAL JUDGMENT ON THE PLEADINGS AS TO COUNTS IlI, IV AND V (Doc. No. 158)
(Sealed Response).

4 SeeDEFENDANT ZURICH AMERICAN LIFE INSURANCE COMPANY’S REPLY IN SUPPORT OF
MOTION FOR JUDGMENT ON THE PLEADINGS AS TO COUNTS llI, IV, AND V OF THE COMPLAINT
(DOC. NO. 123) (Doc. No. 141) (Reply).
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In southern New Mexico, the Salopek familyns one of the largest pecan farms in the
southwest. At some point, the founder of theitess, Tony Salopek (Tony), put the pecan farm
in a trust which provides thanly his male descendants acduhherit and control the farm.
Complaint (Doc. No. 1-1), § 24. Tony’s three sons, who have bothand daughters, wanted to
correct the unfairneds their daughterdd. {1 25, 26, 27. To make thehildren’s inheritance
fairer, in 2015, the three sons created the S&l6penily Heritage Trust (SFHT), an entity from
which their daughters could inheiitamounts equal to the mala@sheritance in the pecan farm.
Id. 1 28. Insurance policies funded SFHT, includiwg policies acquired bgne of Tony’s sons,
Mark Salopek (Mr. Salopekid.

In 2015, Mr. Salopek, age 68, had two fully eeklife insurance polies with the John
Hancock Life Insurance Corapy for 15 million dollarsld. § 31. For a reason unexplained in
the pleadings, Mr. Salopek decided to get newitigeirance policies. Hidled out applications
with other insurance carriers teplace his two vesteaublicies with a new life insurance policy
valued in the same amouid. In each application, he includéake information that any policy
issued would replace his vested John Hancock policie$.35.

On August 14, 2015, Mr. Salopek appliedMmmnesota Life for life insurancéd.  36.

He used insurance agent Ahmed Hashemian (HashendaH)s application included
information that his father, Tony Salopek, died4tof cirrhosis and hisiother died at 72 of
pancreatic canceld. I 37. Mr. Salopek said he drank bdaily and, in the past, had used
smokeless tobacctd.

After conducting a physical amination and an evaluatiaf Mr. Salopek’s medical
records, on November 3, 2015, Minnesotfe ltejected Mr. Salopek’s applicatidd.  38.

Minnesota Life said it would reconsider theplication if Mr. Sabpek obtained a complete



medical examination that included a pgede screening tesind a colonoscopyd.

The record shows that another insurancgapmany, Ameritas, alsdenied Mr. Salopek’s
application at some time dag this period. However, the radodoes not say when Ameritas
denied Mr. Salopek’s application or whgl. T 41.

According to the pleadings, a Medical Inftation Bureau (MIB) records information
provided by life insuranceompanies about rejections of apptions and the reasons for the
rejections. All life insurance companies nacess that MIB information. Minnesota Life
recorded its rejection of MBalopek’s application in MIBd. T 39.

The day after the rejection by Minnesota,lifashemian, through his agent or employee,
Luis Miguel Sisniega (Sisniega), filled out application to Defendant for life insurance
(Application).ld. 140. The Application disclosed that MBalopek had been rejected for life
insurance by Minnesotafe and by Ameritasld. I 41. The Application had some
inconsistenciedd. T 45. On one question the Application, Mr. Salogetold Defendant that he
was a former smoker but still usedewing tobacco occasionally, ikhin an answer to another
guestion, he denied any tobacco use. Both9dlopek and his wife signed the ApplicatiGee
Response (Doc. No. 123-2), ExhiBiat 2. Mr. Salopek also sigha release allowing Defendant
to obtain all of his insurancend medical information. Complaifoc. No. 1-1) T 46. Defendant
did not require Mr. Salopek to undergo a rexamination or blood sting but relied on the
August 14, 2015 medical examination conductedvinrSalopek’s application with Minnesota
Life. 1d. 7 48.

On December 28, 20PTefendant issued a life insu@e policy on Mr. Salopek’s life

for 15 million dollars paylle on his death to SFHTd. { 49. The annual premium for this policy

5 The Complaint states the year as 2016, but, given all wtfaemation in the Complaint, this appears to be a typo.
SeeComplaint (Doc. 1-1) at 1 49.



was $405,915, which Mr. Salopek pdid. Subsequently, Mr. Salopek cancelled his policies
with John Hancockd. { 50.

In January 2016, Mr. Salopek had seveoenstch pains and went to the hospitel.q 51.
On January 15, 2016, he had exploratory surgerichwiesulted in a diagnosis of metastatic
colon cancerld. He died on August 21, 201Kl § 52.

The family submitted a claim to Bendant on the life insurance polidyg. § 54.
Defendant interviewed Mr. Salopek’sdeiw, Marcie Salopek, on December 20, 20869 55.
The Defendant’s interviewer read Ms. Salopekne information from MrSalopek’s files and
then asked for more information about Mr. Salopeky 56.

Ms. Salopek said that the medical records vicerrect that Mr. Sapek used snuff; he
used chewing tobacco. At times he diot use chewing tobacco at &il.  58. Ms. Salopek said
that during their marriage, M&alopek drank beer daily. Sotimes he drank 5—6 beers a day,
other times he drank 12 or motd.  59.

On January 13, 2017, Defendant denied the reédoiepayment of benefits under the life
insurance policy, which was withthe two-year contestability perioldl. 1 61-62. In its denial
letter, Defendant named three incongistes in Mr. Salopés Application:

1. An inconsistency between Mr. 8pek’s saying that he used chewing
tobacco and “dip now and then” ane@ tiNo” that was checked on another
page denying other tobacco use.

2. Mr. Salopek’s claim in BiApplication that he drk one or two beers a day
at the time of the Application was mgsistent with re@sentations of his
previous alcohol use.

3. Mr. Salopek’s failure tdisclose the removal @f nonrecurrent s cancer
in July 2013, which Defendant stated should have been disclosed in
response to a question abéGancer, tumor, polyp odisorder of the skin
or breast.”

Complaint (Doc. 1-1) § 62. Defenadaindicated that points oraand two would have made it

decline the risk and did not cite the skin cancer as a reason supporting reddis$%H63, 64.



On March 6, 2018, Plaintiff filed a Compiain New Mexico state court against
Defendant, alleging the following counts: CourBreach of Contract; Count Il, Bad Faith
Insurance Conduct; Count Ill, Violation of Unféirsurance Practices AcCount IV, Violation
of Unfair Trade Practices Act; Count V, Niggnce. On April 11, 2018, Defendant removed the
case to federal court baken diversity of jurisdiction under 28 U.S.C. § 1332n April 11,
2018, Defendant answered the Complaint.

On July 7, 2018, Plaintiff filed a motion seéed to amend the Complaint to add an
additional count of civil conspacy and to join three additial Defendants, Ahmed Hashemian,
Capital Aspects, LLC, and Luis Miguel Sisniéga.second motion, filed on September 17,
2018, requested joinder of another Defendant, BGA Insufance.

On March 28, 2019, the Court denieath of Plaintiff's motions® The Court concluded
that Plaintiff's second motion was untime§eeMoo (Doc. No. 109) a®. With respect to
Plaintiff's first motion toamend, the Court held that it wiasproper because “all essential facts
that would have supported Plaifigfclaim of civil conspiracy wee known to Plaintiff when she
filed the Complaint,” and therefore, Plafhhad not shown the joinder was propkt. at 13-14.

II. LEGAL STANDARD

At any time after the pleadings are closed,limfore trial begins, a party may move for

judgment on the pleadings under Federal Rule Civil Procedure (Rule) 12(c). A motion for

judgment on the pleadings is evaluated undesdmee standard used in deciding Rule 12(b)(6)

6 SeeNOTICE OF REMOVAL (Doc. No. 1).

”SeeDEFENDANT ZURICH AMERICAN LIFE INSURANCE COMPANY’'S ANSWER AND DEFENSES TO
PLAINTIFF'S COMPLAINT (Doc. No. 10).

8 SeePLAINTIFF'S MOTION FOR JOINDER AND FOR LEAVE TO FILE AMENDED COMPLAINT TO ADD
FACTUAL ALLEGATIONS AGAINST CAPITAL ASPECTS, LLC, A NEWMEXICO COMPANY, AHMAD
HASHEMIAN, AND MIGUEL LUIS SISNIEGA (Doc. No. 38).

9 SeePLAINTIFF'S SECOND MOTION FOR JOINDER AND FOR LEAVE TO FILE SECOND AMENDED
COMPLAINT TO ADD BGA INSURANCE (Doc. No. 53).

10 SeeMEMORANDUM OPINION AND ORDER (MOO) (Doc. No. 109).
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motions to dismissSee Atlantic Richfield Co. #arm Credit Bank of Wichite226 F.3d 1138,
1160 (10th Cir. 2000).

A Rule 12(b)(6) motion “tests the sufficiencytbe allegations within the four corners of
the complaint. Mobley v. McCormick40 F.3d 337, 340 (10Cir. 1994). When considering a
Rule 12(b)(6) motion, the court mustcept as true all well-plead factual allgations in the
complaint, view those allegations in the lighdst favorable to theon-moving party, and draw
all reasonable inferences in the plaintiff's fav®mith v. United State§61 F.3d 1090, 1098
(10th Cir. 2009). The allegations must “‘statel@m to relief that is plausible on its faceld.
(quotingRidge at Red Hawk L.L.C. v. Schnejd#93 F.3d 1174, 1177 (4ir. 2007) (further
citation omitted). “The claim is plsible only if it contains sufficié factual allegations to allow
the court to reasonably infer liabilityMoya v. Garcia895 F.3d 1229, 1232 (10th Cir. 2018)
(citing Ashcroft v. Igbal556 U.S. 662, 678 (2009)). The tefplausible” does not mean “likely
to be true.’Robbins v. Oklahom&19 F.3d 1242, 1247 (10th Cir. 2008). A claim is facially
plausible “when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendantiable for the misconduct allegeddbal, 556 U.S. at 678 (citing
Bell Atlantic Corp. v. Twomb)y650 U.S. 544, 556 (2007)). The faat allegations must “raise a
right to relief abovehe speculative levelTwombly 550 U.S. at 555. A mere “formulaic
recitation of the elements afcause of action will not dold. When analyzing the sufficiency of
the allegation under 121(b)(6 court may consider documeirtsorporated into the complaint
by reference and undisputed at to authenti8tyith 561 F.3d at 1098.

A federal court exercising diversity juristimn applies the substantive law of the forum
state.Boyd Rosene & Assocs., Inc. v. Kansas Mun. Gas Age2@y.3d 1351, 1352 (10th Cir.

1997). When determining whethdismissal of a cause of amti is proper under 12(c) of the



Federal Rules of Procedure, adeal court applies federal la®ee Stickley v. State Farm Mut.
Auto Ins. Cq.505 F.3d 1070, 1076 (10th Cir. 2003&e also Brokers’ Choice of America, Inc.
v. NBC Universal, In¢.861 F.3d 1081, 1099 (10th Cir. 20X&pplying federal standards to
motion to dismiss).

[11. ANALYSIS

As a preliminary matter, Plaintiff asksetiCourt to convert Defendant’s motion from a
request for judgment on the ptiags to a motion for summajudgment so the Court may
consider documents extrinsicttte Complaint. She suggestseth bases for doing so. First,
according to Plaintiff, discovery has revealed savinew facts” that should be considered in
evaluating Defendant’s Motiofln opposition, Defendant asserts tR#&intiff's “new facts” are
not new to this Court but were facts offei@ support of Plaitiff's proposed amended
complaints, which the Court deni&tdhile Plaintiff acknowledges that the Court denied her
motions to amend her pleadings, sisserts that it is now properrfine Court to use her asserted
new facts to fill gaps in hgleadings. She contends thag tBourt should do so whether the
Court considers the Motion on the pleays or on summary judgment.

Although Plaintiff cloaks her argoent as a request for the@t to convert the Motion to
one for summary judgment, itactually an invitation for the @irt to reconsider its earlier
ruling. The Court denied Plaintiff's motion &amend her Complaint based on its finding that
Plaintiff had delayed too long in seeking laenendments. Significantly, the Court held the

alleged new facts claimed in Plaintiff's motiaiwsamend were facts either that the Plaintiff

11 plaintiff argued these allegedly new facts in her Response, and supplied a table usingvfests e
substantiate each of her claiordy in her Redcted Respons&eeRedacted Response (Doc. No. 132-12, 132-15).
In making its ruling, the Court did not consider any facts not pleaded in the Complaint.
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should have known or did know pritar the filing ofher Complaint? SeeMoo (Doc. No. 109) at
13. As before, none of Plaintiff's alleged né&ets in this Motion are new. Consequently,
Plaintiff offers no arguments previously unaxaed by the Court thatould substantiate
reconsideration.

Next, Plaintiff cites Rule 56(d) as a bafis converting this Motin to one for summary
judgment. Rule 56 delineattd® procedures parties must follow when seeking summary
judgment. Under Rule 56(d), when a honmowaartnot adequately respond to a summary
judgment motion because material facts aredessible, the nonmovant may ask the court to
defer its summary judgmeéruling. Nowhere in Rule 56 dedt say, nor does Plaintiff supply
authority for the proposition &t subsection (d) applies &aomotion for judgment on the
pleadings under Rule 12(c). As a summary judgmeiton is not before th Court, Rule 56(d)
is inapplicable.

Alternatively, Plaintiffsuggests that the Cowfiould lower the pleading standard for this
case because it was originallyohght in state court, which @ lower standard. She supports
this argument with the unpublished ca@dlbuquerque Cab Co. v. Lyft, In@019 U.S. Dist.
LEXIS 36800, 11 22, 23 (D. N. M. Mar. 7, 2018)buquerque Calloes not support the
Plaintiff's argument. IMAlbuquerque Calthe court did not lower the pleading standard but
granted the plaintiff leave to amend a comglaesed on the differensdetween federal and
state pleading standardd. Here, the Court denied Plairfitsf earlier motions to amend. As
previously stated, the Court willbt now reassess that ruling.

Defendant seeks judgment on the pleadings &ount I, Violation of Unfair Insurance

12Citing Ideal Steel Supply Corp. v. An£52 F.3d 310, 325 (2d Cir. 2011), Plaintiff argues that new facts can plug
the holes in a Complaint and that the Court can consider these new facts without converting the Defendant’s Motion
to one for summary judgment. The Courtldes to do so fothe reasons stated.
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Practices Act; Count IV, Violatn of Unfair Trade Practices Aand Count V, Negligence. All
events relevant to this matter occurred in Ndexico, so New Mexico state law applies. Much
of Plaintiff's allegations in althree counts rest on a premise tindlew Mexico, before issuing
Mr. Salopek a policy, Defendant had a legal datperform an underwritig investigation that
would have exposed any of Mr. Salopek’s pttdmisrepresentations. The substance of a
Defendant’s duty to a life insunae applicant is an essentdément of Plaintiff’'s Count V
Negligence claim. For this reason, the Gauill turn first to that question.

A. Count V, Negligence

In Count V, Plaintiff alleges negligence. “A negligencemlaequires that the plaintiff
establish four elements: (1) defemd’s duty to the plaintiff, (2breach of that duty, typically
based on a reasonable standard od,d8) injury to the plaintiff, and (4) breach of duty as cause
of the injury.”Zamora v. St. Vincent Hos335 P.3d 1243, 1249 (N.M. 2014) (citiHgrrera v.
Quality Pontia¢ 73 P.3d 181, 186 (N.M. 2003).

To prove negligence, a plaintiff must firsbpe as a matter of lawhe defendant owed
plaintiff a duty.Calkins v. Cox Estateg92 P.2d 36, 38 (N.M. 1990). “A duty is a legal
obligation [by a party] to conform certain standard of conductremluce the risk of harm to an
individual or class of personBaxter v. Noceg752 P.2d 240, 243 (N.M. 1988). In New Mexico,
“a duty exists only if ‘the obligation of the fd@dant [is] one to which the law will give
recognition and effect.’Herrera, 73 P.3d at 187 (internal al&tions in original) (quoting
Ramirez v. Armstrond@73 P.2d 822, 825 (N.M. 1983). When ddesing whether a duty exists,
a court should examine legal precedemtiuges, and other ipciples of lawHerrera, 73 P.3d at

186;see also Calkins/92 P.2d at 39 (saying “[t]he existenaf a duty is a question of policy to



be determined with reference to legal precedsatutes, and other principles comprising the
law.”).

New Mexico recognizes that an insurer owwasnsured an implgecontractual duty of
good faith and fair dealingVatson Truck & Supply Co. v. MaJé&91 P.2d 639, 642 (N.M.
1990) (observing “[w]hether ex@ss or not, every contractpmses upon the parties a duty of
good faith and fair dealing in its performance @mforcement.”) (further citation omitted).
“This implied covenant is an exception to thagel rule that only th@sobligations contained
in the written agreement witle imposed upon the partiedinbassador Ins. Co. v. St. Paul Fire
& Marine Ins. Co, 690 P.2d 1022, 1024 (N.M. 1984). But New Mexico law does not recognize
an implied negligence standardinsurance contractSee id(observing that because the
implied covenant is an exception to the genera “[tjo impose a negligence standard on the
insurer would violate this genenmalle and impose a duty that is rtpressly provided for in the
contract of insurance.”).

In her pleadings, Plaintiff does not allegattbefendant’s duty teard Plaintiff arose
from the insurance contract betwdbem. Rather, Plaintiff asserts that Defendant’s duty toward
Plaintiff began before the parties’ contractual relationship, when Mr. Salopek was an applicant.
Plaintiff alleges that Defendant was tiggnt by doing or not doing the following:

a. Engaging in underwriting actices that violated itswn or industry practices;

b. Upon information and belie€hoosing not to reviethe MIBs data concerning

Mr. Salopek;

c. Choosing not to have Mr. Salopek urgtean independembedical evaluation

and blood testing performday a [sic] Zurich;

d. Choosing not to have Mr. Salopek obtaicurrent medicavaluation from its

own primary care provider, includiragPSA test and colonoscopy;

e. Not reviewing all of Mr. Sabek’s medical records; and/or

f. Not conducting a thoroughvestigation using all sources at its disposal

before agreeing to insure Mr. Salopek’s life.

Complaint (Doc. No. 1-1) § 86. Each ajiion rests on a supposition that before
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accepting Plaintiff's Application, Defendant owed Mr. Salopek a duty of care to research
and find any events in his current life, hbaor background that would make an insurer
reject his applicatiof?. Plaintiff locates this legal duiy the common law, arguing that
“New Mexico courts have unambiguously héidt insurers haveuties of care in the
underwriting stage.” Redacted Response (i 132) at p. 20; Sealed Response (Doc.
No. 158) at 20# Based on this premise,atiff concludes that Defendant was negligent
in selling Mr. Salopek a policy becauseD#fendant had made a thorough investigation
of Mr. Salopek’s past, Defendant would notdassued the policy. &htiff claims three
cases support this propositidgred. Deposit Ins. Corp. v. De222 F. Supp. 3d 972
(D.N.M. 2016),Ellingwood v. N.N. Inv'rs Life Ins. Ca805 P.2d 70 (N.M. 1991), and
Bhasker v. Kemper Cas. Ins. C861 F. Supp. 3d 1045 (D.N.M. 209None of these
cases are helpful to Plaintiff's argument.

In Dee the FDIC, who was a reiwer for a failed bank, sougld amend pleadings to
include claims for negligence, gross negligenad, lareach of fiduciary duty in an action against
defendant bank officers and direcoAs a basis for these claims, the Federal Deposit Insurance
Corporation (FDIC) alleged that when undetimg certain business loans, defendants had not
used proper credit risk managemend that when these loansreveharged off, the FDIC had
been harmedeg 222 F. Supp. 3d at 1005. The FDIC premised its negligence and gross
negligent claims on defendantsteajed “duty to use reasonaldare, skill, and diligence in the
performance of their duties,” which included “&ming that any transactions they approved

were underwritten in a safe and sound mattéd."at 987. Defendants filed a motion to dismiss,

1 Throughout this Opinion, the Court will call the dutydescribed by Plaintiff an “underwriting duty of care.”
¥ The Court cites to the numbers that appetr the timestamp on the filed documents.

15 Plaintiff also cites opinions from other jurisdictions. However, Plaintiff offers no remispthese cases can or
should supplement or displace New Mexico caselaw.
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citing as a defense thisiness judgment rdfeand arguing that NeWexico law did not
recognize causes of actiagainst bank directors or operattasnegligence or gross negligence.
Id. at 989. The FDIC countered thatause of action for negligemarises from the New Mexico
Business Corporations Act, N.M. Stat. 8§ 53-11B35business governanséatute), which sets
up a standard of care for corporate directorg ddurt agreed and helaat before approving a
business loan, the directors and operatadan underwritinguty under the business
governance statute.

Plaintiff argues thabDeeshows that New Mexico enfces a common law underwriting
duty of care. BuDeeis not on point. AlthouglDeeholds that corporatéirectors and operators
have an underwriting duty acfire before approving a loanattduty stems from a New Mexico
statute, not from the common laioreover, the statutory undentmig duty of care explored in
Deeis not owed to an applicant but to the basmentity the corporatirectors and operators
represent. Plaintiff cites no statute as a sounca &milar duty betweean insurance carrier and
an applicant.

Plaintiff's second casé&llingwooddoes address the relatiornshietween a life insurance
carrier and an applicant, but notammanner helpful to Plaintiff. IBllingwood the applicant
filled out an application forfe and health insurance withethelp of an insurance company
agent.Ellingwood 805 P.2d at 71. The applicant had scadidlsat required him to wear a back
brace and gave him a noticeably short torso and thedlcaused the base of his chin to rest on
his chest. The severity of hésoliosis was visually cleald. at 77.0n the application the

applicant included his 1980 spirfusion, supplied his healffroviders’ names, and signed a

16 The business judgment rule is a presumption that when making an informed business decisios,atitector
officers of corporation do so in good faith with an hofeedief that it is in the best interest of the comp@se
222 F. Supp. 3d at 1016-17.
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release for his medical recordst did not say that he had severe scoliosis, nor did the

application reference other health problems complicated by the scdliodike insurance

company issued a provisional policy. When the applicant died and his family made a health and
life insurance claim, the insurance carrier rescinded the policy based on material
misrepresentations. Subsequently, the decedentity/farought the issue to state district court.

The trial court granted the insurance compamgraary judgment, concludg as a matter of law

that the deceased madetaral misrepresentationkl. at 71. The New Mexico Supreme Court
reversedid.

The New Mexico Supreme Court obsentldt inconsistent information on the
application in addition to the fathat the severity of the apghnt’s condition was plain to the
insurance agent couldgport a jury’s conclusion that thesurance company had inquiry notice
of the plaintiff’'s conditionld. at 76. If the jury were to finthe insurance company had inquiry
notice, the court said, it woultbt be unreasonable for the juoy/find there had been no actual
misrepresentation and conclude thatittsairer could not rescind the contrddt.at 77. As both
guestions were fact issues foe jury, the court held that sumary judgment was inappropriate
Id.

Plaintiff asserts that in so holdingllingwoodsupplies a basis faoncluding that New
Mexico recognizes an underwriting dudf/care. Defendant contends tE#lingwoodis
distinguishable because its holding does nobdgaize a common law or statutory underwriting
duty of care but underscores equitable remedy based on tlentract. Defendant is correct.

UnderEllingwood,a plaintiff's remedy for a defendasfailure to investigate after
inquiry notice prior to a@ntractual relationship doest lie in tort. Ratherk:llingwoodholds

that a defendant may lose its abilityrescind the policy if its faifre to investigat is found to be
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an implied admission that a misrepresentation is not material. Here, while Plaintiff may have a
contractual claim that Mr. Salopekisisrepresentations we not materialEllingwoodoffers no
support for Plaintiff’'s agument that Defendant owed Mr. 8aék an underwriting duty of care.

Bhaskeralso does not substantiate Plaintitiigument. Plaintiff phrases the issue in
Bhaskeras a question of whether “negligence in agoetract stage could give rise to liability.”
SeeRedacted Response (Doc. No. 132) at p. 23|68l Response (Doc. No. 158) at 22. But this
was not the issue Bhasker.

In Bhaskey the issue was whether a policy tefion non-minimum limits uninsured
motorists’ coverage had been intentionallynegligently drafted immbiguous language. The
plaintiff alleged that defendahtad committed the tort of negligemisrepresentation. The court
observed that the policy terms gavehe relationship betweem insurance carrier and an
insured. Generally, a plaintiff's claims basmta breach of contract must stem from the
provisions of the contract ancptaintiff cannot have a cause aftion based on tort. However,
New Mexico recognizes an exception. Every cantcarries an impliedavenant of good faith
and fair dealingBhaskey 361 F. Supp. 3d at 1132. Tort recovor breach of that implied
covenant is permissible special relationships onlyd. At 1133 (citingBorgeous v. Horizon
Healthcare Corp.872 P.2d 852, 857 (N.M. 1994))The relationship between an insured and an
insurer is a special relationshid. Because New Mexico recognizes the tort of negligent
misrepresentation, an insurealdd allege negligent misre@e@ntation by an insurer as a
violation of theimplied covenantSeeld. at 1133. Accordingly, theaurt concluded that the

Plaintiff had properly pleadeddhthe defendant had “intentially or negligently drafted

7 The implied covenant of good faith and fair dealing may not be used “to override exprwsioms addressed by
the terms of an integrated, written contraMelnick v. State Farm Mut. Auto Ins. Cé49 P.2d 1105, 1110 (N.M.
1988) (footnote omitted).
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ambiguous UIM [uninsured motorjgtolicy application$and thereby failed contractually to
deliver the promised servicdd. At 1150.

Significantly,Bhaskeris based on an existingromon law duty. More important,
Bhaskerocates a plaintiff's action ihin the actual contractualrtas in the policy between the
parties. Although th8haskerdefendant may have negligenthafted contract terms before the
parties entered into the contract, the alleged missgmtations were pregen that contract and
did not arise out od precontractual dutghaskerdoes not address or show that New Mexico
recognizes any precontractutities between an insureddaan insurer, much less a
precontractual common law undgiting duty of care.

In sum, none of Plaintiff's cases supploer argument that NeMexico recognizes a
legal underwriting duty of care to an applicant. They cannot. The New Mexico Supreme Court
has addressed this question and concludedrniiNew Mexico, no such duty exists.

Although not cited by either party, Modisette v. Found. Reserve Ins., @27 P.2d 21
(N.M. 1967), the New Mexico Supreme Court corsatl whether an insuree carrier owed an
applicant an underwriting duty of care ameld the carrier didot. The plaintiff inModisete
obtained a comprehensive automobile pofrom defendant, which was cancelédl.at 27.

Nine months later, the plaintiff obtained amet policy from defendant. The evidence suggested
that the applications for both the fiestd second policy hamilar informationld. Twenty-

eight days after defendant sold plaintiff the s&tpolicy, plaintiff had amutomobile collision.

Id. at 25. Defendant sought to void the policguang that plaintiff had misrepresented facts on
his application. Specifically, defeadt stated plaintiff had notwealed the following material
information: (1) in the 36 mohs before the defendant sole thlaintiff the automobile policy,

two other insurance agencies laither declined or cancelledgutiff's insurance; (2) during
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that same period, plaintiff's driver’s licensedhaeen put under probation and suspended; and (3)
plaintiff had been cited for speedinguf times and for kless driving twiceld. at 24-25. The
plaintiff argued that based on the earlier agtian and the defendantity to underwrite the
application before granting the policy, thdatelant knew or should have known the facts it
claimed were misrepresentatiofts. at 27. The trial court agreedth plaintiff's argument.
But the New Mexico Supreme Court did not.
First, the New Mexico Supreme Court held thatinsurance policy is a contract and that
it is the contract that createstrelationship between the parties:
An application for insurance is a mere offe proposal for a cordct of insurance.
Before a contract of insurance is effecéed any contractual relanship exists between
the parties, it is necessahat the application be acceptegthe insurer, since insurance
companies are not compelled to acceptyeapplication presenteand may stipulate
upon what terms and for what periodtiofie the risk will be accepted.
Id. at 25. (citation omitted). loonsidering an insurer’s respbility before a contractual
relationship, the New Mexico Supreme Court held:
The insurer has the right totag its own standards, to alvisself of its own experience
and the experience of others, to securermédion from the applicant, and to rely upon
the information furished as true and to govata actions accordingly.
Id. (citation omitted). Becausedle was no evidence that the defendant insurance carrier had
actual knowledge of the pliff's poor driving record or prior insurance applications, the New
Mexico Supreme Court held that the trialdohad erred when it found that the defendant
insurance company either ha tinformation upon which it sougtd void the policy or could
have obtained it before defendant’s accidkhtat 27.
Modisetteestablishes that as a matter of I&lew Mexico does not recognize a common

law underwriting duty of care. The contract osunance policy is governed by its terms alone.

See also Safeco Ins. Co. of Am., Inc. v. McKeb®a P.2d 1033, 1037 (N.M. 1962) (observing
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“[ulnder New Mexico law the obligtion of a liability insurer igontractual and is to be
determined by the terms of the policy.”) (fuet citation omitted))While New Mexico does
import an implied covenant of good faith and fé#aling into every insurance contract, that duty
attaches to performance of the contract amg@ribvisions, not to underwing practices prior to
its formation. That New Mexico imposes no underwriting dutgaoe and does not recognize
such a duty has further supportie New Mexico insurance code.

The New Mexico insurance code mandates ¢hah insurance policy sold in the state
have a two-year contestability pericke§ 59A-20-5The statute provides in pertinent part:
“There shall be a provision that the policy shall be incontestablexcept for nonpayment of
premiums, after it has been in force during tfetitne of the insuretbr a period of two (2)
years from its date of issudd. During this period, an insurer may rescind a life insurance
contract for any material misreggentations made by an insuredaorapplication. The insurer is
limited to two years for its investigatioBee Crow v. Capitol Bankers Life Ins. GB81 P.2d
1206, 1212 (N.M. 1995) (stating “by requiring promptastigation of statements made in an
insurance application, ¢hclause furthers the public poliof denying protection to those who
make fraudulent claims.”). Two important @iés underly the incoastability clause:

First, it protects the insurancempany by giving it an adecgigawindow of time in which

to investigate an applicat for life insurance so ds discover any material

misrepresentations on the part of thel@ppt. Second, it pretts the insured from
having to defend against a possibly spechallenge long afteacquisition of the

policy.

Plaintiff's proposition, that an insurbas a duty to discover an applicant’s
misrepresentations before issgia policy, would make the incastability clause superfluous.

A guiding legal principle for New Meco courts is to avoid supuity by “‘determin[ing] and
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giv[ing] effect to legislative intent.’Fowler v. Vista Carg329 P.3d 630, 632 (N.M. 2014)
(quotingN.M. Indus. Energy Consumers v. N.M. Pub. Regulation Conié8P.3d 105, 112
(N.M. 2007)). New Mexico courtdecline “[to] read ay provision of the statute in a way that
would render another provision oktistatute ‘null or superfluous.Fowler, 329 P.3d at 632
(quotingState v. Rivera82 P.3d 639 (N.M. 2004)). An underwriting duty of care would obviate
the incontestability clause. There would beneed for a contestaliifi period, because an
insurance carrier would have a duty to discover an applicantarialanisrepresentation before
issuing a policy. An insured calitounter any attempt by an imeuto rescind a policy before

the conclusion of the the specified two-year @ervith an argument &t the insurer had not
conducted a thorough good faith investiga before a contract existed.

Because as a matter of law Defendant does not owe an applicant an underwriting duty of
care, New Mexico law offers no legal basis Rbaintiff's negligence @im. Plaintiff has not
pleaded a plausible claim under Count V, Negligence.

B. Count I11: Violation of Unfair Insurance Practices Act

Count Il of theComplaint asserts Defendant violated the New Mexico Trade Practices
and Frauds Act, (TPF) 88 5916-1 through 30. The New Mexicagislature enacted TPF, “to
regulate trade practices in the insurance bssiaad related businesses by defining, or
providing for determination of, practices indlstate which constitute unfair methods of
competition or unfair or decep@ acts or practices so defined or determined.” § 59A-16-2.
Section 59A-16-20 of the TPF is known as thnfair Insurance Practices Act (UIP2and
prohibits “any practice which in thexticle is defined or prohibiteas, or determined to be, an

unfair method of competition, or unfair or deceptact or practice, or fraudulent.” N.M.S.A. §

18 See, e.g., Hauff v. Petters@i§5 F. Supp. 2d 1138, 1147-48 (D.N.M. 2010).
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59A-16-3. The UIPA delineates 15 specific prohithiggactices. In Countl, Plaintiff alleges
that Defendant engaged in belavihat violates six of the bgections. The Court will address
each in turn.

1 Misrepresentation

Subsection (A) of the UIPA phibits “misrepresenting to smnireds pertinent facts or
policy provisions relating to covages at issue.” 8 59A-16-20(A)nder this statute, insurers
have a “duty to disclose material facts mweEbly necessary to prevent any statements from
being misleading.Smoot v. Physicians Life Ins. C87 P.3d 545, 549 (N.M. Ct. App. 2004)
(citation omitted). In language raleling the statute, Plaintifflleges that Defedant violated
subsection (A) by “[m]isrepresenti to Mark Salopek and his meficiaries pertinent facts or
policy provision relating to the Bfinsurance he thought he had secured to protect his family.”
Complaint (Doc. No. 1-1) § 79a. Plaintiff dosst show any language in the policy that was
functionally a misrepresentatido Mr. Salopek but argues thaimisrepresentation occurred
when Defendant approved Mr. Salopek for coverage. According to Plaintiff, Defendant’s act of
accepting Mr. Salopek’s Application was a pisento unconditionally pay out the policy upon
Mr. Salopek’s death because Defendant knew appobihe policy would reult in Mr. Salopek
giving up his vested 15 ntibn-dollar policies.

In opposition, Defendant states there is no basis for this claim because Plaintiff does not
name a written or oral promise Defendant made ithwould not revoke #policy if there was a
material misrepresentation in the Applicatidotion (Doc. No. 123) at5-16; Reply (Doc. No.
141) at 9. Defendant supports this argument vétarence to the incontestability clause and
asserts that Plaintiff does noltegje Mr. Salopek was unawaretbé statute or how it operated.

Plaintiff counters with a citation 8haskeras authority for heargument that the
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rescission of the policy was arfctional misrepresentation. BBhaskeris inapposite. As
discussed infraBhaskerinvolves a written policy provien the plaintiffs alleged was
substantively a neglent misrepresentatioBhaskerbrings no authority t®laintiff's argument
that approving a policy creatas inference an insurance gar will not revoke a policy.

Plaintiff also cites asupport the unpuished cas&chwartz v. State Farm Mut. Auto. Ins.
Co., 2018 U.S. Dist. LEXIS 149153, which, liBhaskerjnvolves a dispute over uninsured
motorist coverageSchwartzs an iteration oBhasker concluding that New Mexico recognizes
a negligent misrepresentation claim in somernasce relationships when a carrier does not
adequately explain policy coveragevisions to an insured. Likghasker Schwartzdoes not
discuss or hold that an insurance carrier makiesictional misrepresentati when it rescinds a
policy.

Plaintiff has neither asserted nor offeet factual basis for the proposition that
Defendant made any kind of mepresentation to Plaintifb@ut the policy’s terms or
Defendant’s statutory abilitio rescind the policy.

2. Failureto Adopt and I mplement Reasonable Standar ds

An insurer is liable under 8 59A-16-20(C) féailing to adopt and implement reasonable
standards for the prompt investtgon and processing of insuredtaims arising under
policies’ (emphasis added). At its core, subsatt{C) imposes a duty on insurers to use
reasonable standards for the prompestigation and processing otlaim. A claim arises only
from an existing contractual rél@nship created by a policy. Paiff alleges that Defendant
failed “to adopt and implement reasonable starglfoxdthe prompt and ac@aite investigation of
an insured’saipplicationbefore accepting the risk of providitifg insurance, particularly where

it knew he was giving up vestedwarage and failing to conduct adequate investigation after
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Mr. Salopek’s death.” Complaint (Doc. No1)4 79b (emphasis added). In her Response,
Plaintiff elaborates:

[Defendant] failed to undertake anytbe reasonable standarand practices set

out in Plaintiffs Complaint at 11 7 9. For example, in paragraph 11, Plaintiff

alleges that a ‘life insurance company’s{approval investigative tools include . .

. [@] signed medical authorization . . n¢§ [a]ccess to the Medical Information

Bureau . . . which is designed to prawidiformation on omitted, inconsistent or

misrepresented information in an applioati . .." Implicit in the very existence

of this allegation is the contentidimat [Defendant] fdéed—intentionally,

recklessly, or negligently—to adequatatjlize these toolgn underwriting Mr.

Salopek’s risk.
Redacted Response (Doc. No. 132) at 16; Sédsgponse (Doc. No. 158) at 16 (alterations in
original). Yet nothing in the state suggests that amsurer’s duty concerng claims applies to
applications.

Alternatively, Plaintiff says the New Mexico caSe& G Serv., Inc. v. Agora Syndicate,
Inc., 993 P.2d 751 (N.M. 2000) supplies authofityher argument that Defendant’s
investigation of the applicain was unreasonable under § 59A2ABC). Without providing an
explanation for the analogy, Piiif argues the New Mexicodurt of Appeals found that an
“insurance company failed tmopt reasonable standardstfoe prompt investigation and
processing of its insured’s claims when it éghcoverage after hang reason to know a loss
occurred while the policy was in force, rathaartirelying on an incorrect date of loss in a
complaint.” Redacted Respond@oc. No. 132) at 17; Seal&ksponse (Doc. No. 158) at 17.
This case is not relevant.

G & G Servicegoncerns an insurer’s duty to defenéskd on the facts which it knew or
would have known if it had conducted a reasonatyestigation at théme the demand for a

defense was made.” 993 P.2d at 760. NotablyGti8eG Serviceplaintiff's demand was made

under the policy terms of axisting contract. Tbe sure, the holding i & G Servicesupplies

21



guidance that a reasonable investigation will uncosievant facts material to performance of
the insurance policies’ contractymovisions, but Plaintiff does nshow either facts or policy
provisions in the actual contrattat demonstrate that Defendanitivestigation of the claim was
unreasonable. Again, Plaintiff premises thiegdtion on her assertidghat Defendant had an
underwriting duty of care as to Mr. Salope&jgplication. But New Mexico imposes no such
duty.

Because Plaintiff has not pleatithat Defendant adopted amreasonable standard for
investigating and processing M. Salopek’s claim, she has re#t up a factual basis for the
allegation under § 59A-16-20(C).

3. Failureto Affirm or Deny Coverage of Claimswithin a Reasonable Time

Under 859A-16-20(D) an insurer mustffirm or denycoverage of claims of insureds
within a reasonable timafter proof of loss iguirements under the polit\ave been completed
and submitted by the insured.” (emphasis addadanguage almost idénal to the statute,
Plaintiff alleges Defendantiolated this provision by “[flailig to affirm coverge of the life
insurance claim within a reasonable time afteopof loss requirement [sic] were completed
and submitted by the insured.” Complaint (DNo. 1-1)  79d. But Rintiff has dropped a
crucial word from this statute. Subsiea (D) requires th@rompt affirmationor denial of
claims within a reasonable time. The statute shmésmpose an absolute duty to affirm a claim.
Like subsection (C), subsection (D) requirespgh@mpt processing of @ims. While Plaintiff
disputes the ultimate resultsD&fendant’s processing of Mr. I8pek’s claim, Plaintiff has not
pleaded Defendant did not process the claims promptly.

Plaintiff argues that liabilityattaches to Defendant undeistlection because Defendant

spent more time investigatirjaintiff’'s claim than it didn underwriting Mr. Salopek’s
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application. Plaintiff reasons that a Defendagbod faith responsibiltto affirm or deny
coverage of claims in a reasable time means thtite Defendant has a corresponding good faith
obligation to spend as much time underwriting #pplication as it doggocessing the claim.
Plaintiff offers no support fathis conclusion other than hassertion that Defendant owed
Plaintiff an underwriting dutpf care. Because Defendantedmot owe an applicant an
underwriting duty of care, Defendant cannot hawhuty to devote as much or more time
underwriting a policy as does in investigating a poy holder’s claims.

4. Good Faith Settlement

The UPIA prohibits insters from “not attemptipin good faith to effectuate prompt, fair
and equitable settlements ofiasured’s claims in which liabtly has become reasonably clear.”
§ 59A-16-20(E). The statute seis the following condition: ifiability becomes reasonably
clear, the insurer must come to “prompt faidaquitable settlements of an insured’s claints.”
Notably, the UPIA does not “require insurersséitle cases they reasonably believe to be
without merit or overvalued Hovet v. Allstate Ins. Cp89 P.3d 69, 78 (N.M. 2004).

Plaintiff alleges that Defendant did not tryr‘gjood faith to effectua the prompt, fair
and equitable settlement of thiie insurance claim.” ComplairfDoc. No. 1-1) { 79e. Plaintiff's
argument rests on a supfims that Defendant has a legal obligation to settle every life
insurance claim. However, her argument lefttbetcondition precedentrdcting that liability
be “reasonably clear.” Plaintiff has not offered any plausibkis for the @nclusion that
liability in this case was reasdolg clear. The only support Plaifiitoffers for this argument is
based on the premise that Defendant owadh®ff an underwriting duty of care which she
imports into the statutidarough the phrase “good faith.” Asvaatter of law, Defendant owed no

such duty; therefore, Plaintiff hast stated a claim under § 59A-16-20(E).
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5. Compelling Litigation

The UPIA forbids “compelling insureds to institute litigation to recover amounts due
under policy by offering substanifialess than the aounts ultimately recovered in actions
brought by such insureds when such insuregis haade claims for anunts reasonably similar
to amounts ultimately recovered™9A-16-20(G). Plaintiff allegethat Defendant violated this
provision when it “compel[ed] the Salopek Family Hagie Trust to institute litigation to secure
the benefits provided under théelinsurance policy.” ComplairfDoc. No. 1-1) § 79f. This
statute requires Plaintiff to show the followialgments: 1) the insutdhas a reasonable claim
under the policy; 2) the insurer denies the indlsreesasonable claim; 3)dhinsured recovers an
amount like the insured’sital reasonable claim.

Plaintiff's claim merely restas the law without ing it to specific fats that support her
statement that Plaiffitimade a reasonable claim under plodicy. A claim will survive Rule
12(c) scrutiny only if sets forth moreath “conclusory and formulaic recitation§ee Khalik v.
United Air Lines 671 F.3d 1188, 1193 (10th Cir. 2012). Because making a reasonable claim is
an essential element aRthintiff has not pled any facts thabuld support her assertion that she
made a reasonable claim, the Gaancludes that Plaintiff ha®t stated a claim under this
provision.

6. Failureto Act Reasonably and Promptly

Subsection (B) of the UPIA requires imsts “to acknowledgand act reasonably
promptly upon communications witkespect to claims from insureds argsunder policies.” 8
59A-16-20(B). According to Plaintiff, Defendafailed “to acknowledgand act reasonably
promptly upon communications with respect te life insurance claim.” Complaint (Doc. No. 1-

1) 1 79c. To plead an adequataim under this subsection, Riiff must show a communication
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between Plaintiff and Defendaanhd allege that Defendadiid not acknowledge or act
reasonably upon that communicati®efendant argues that Plafihhas not stated a claim
because her pleading does not identify a commuaitat give any basis to believe that if there
was a communication, Defendant did aaswer promptly or reasonably.

In her response, Plaintiff conflates subsett § 59A-16-20(D) (failure to accept or deny
coverage) and (E) (compellingigjation) with subseain (B) and argues that when Defendant
denied Plaintiff's claim, Defedant did not act reasonablydapromptly. Plaintiff does not
further explain how the singulartaaf rescission is &communication” that violates the statute,
nor does she explain how, under the law and theacrierms, rescissiomas not reasonable or
prompt. A bare conclusory allegati cannot support this claim.

The Court concludes that Plaintiff has pt#aded a plausible claim under Count Ill,
Violation of Unfair Inrsurance Practices Act.

C. Count 1V, Violation of Unfair Trade Practices Act

In Count IV, Plaintiff alleges that Defendant violated the New Mexico Unfair Practices
Act (UPA), NMSA 1978 57-12-1 through 26. The ABrohibits “[u]nfair or deceptive trade
practices and unconscionable &gafactices in the conduct afyatrade or commerce.” 8 57-12-
3. To prove a violation of the UPA, Plaintiff must prdeer elements:

First, the complaining party must show ttia& party charged made an “oral or written

statement, visual descripti@n other representation” thais either false or misleading.

Ashlock 107 N.M. at 101, 753 P.2d at 347. Secone féise or misleadg representation

must have been “knowingly madeconnection with the salksase, rental or loan of

goods or services in the extensiorcoddit or . . . collection of debtsld. Third, the
conduct complained of must hawecurred in the gular course of theepresenter’s trade
or commerceld. Fourth, the representation must haeen of the type that “may, tends
to or does, deceive or mislead any person.”

Stevenson v. Louis Dreyfus Cor@ll P.2d 1308, 1311 (N.M. 1991) (quotishlock v.

Sunwest Bank of Roswell.A., 753 P.2d 346, 347 (N.M. 1988)). A statement is knowingly
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made, “if a party was actually aveathat the statement was falsemasleading when made, or in
the exercise of reasonable génce should have been awarat thhe statement was false or
misleading.”Stevenson/53 P.2d at 1311-12. The UPA separatidfines unfair trade practices
and unconscionable trade practices.

1. Unfair Trade Practices

The UPA defines an “unfair aleceptive trade practice” as

[A]n act specifically declarednlawful pursuant to the UrifaPractices Act, a false or
misleading oral or written s&ment, visual description other representation of any
kind knowingly made in connectn with the sale, lease,mal or loan of goods or
services or in the extensiah credit or in the colleabn of debts by a person in the
regular course of the person’s trade or conueethat may, tends to or does deceive or
mislead any person . . ..

§ 57-12-2(D). Plaintiff alleges #t Defendant violated the URArough unfair trade practices in
one or more of the following ways:

a. causing confusion or misunderstandingpate approval othe life insurance
and the circumstances under whitcould berescinded;

b. representing that the life insurance isvpaomising would be available for the
Salopek Family Heritage Trust upon the death of Mark Salopek;

c. representing that its $15,000,000 in lifstirance would be available in place
of the vested $ 15,000,000 Mr. Salopek gapedo become insudewith Zurich;

d. offering this insurance with the intdntchallenge payment if Mr. Salopek died
within two years of the gy going into effect;

e. failing to pay the death bertgfrovided for under the policy;

f. using ambiguity or failing to statenaaterial fact abouhe circumstances under
which it would seek to rescind theljpy based on the application . . ..

Complaint (Doc. No. 1-1) § 83a-f. Facts includedhe Complaint that Plaintiff alleges are
relevant to her UPA trade practices claim include the following:
— By underwriting and approving thelioy, [Defendant] represented that it
conducted underwriting in goddith and would not use unreasonable, willfully
blind underwriting to increase the likelihoofisuccessful rescission in the event
of Mr. Salopek’s untimely death.

— Never communicating with insureds initepof red flags in the application
process.
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— Promis[ing] to pay trust $15 million oredth if insured gave up a vested $15
million dollar policy.”

SeeRedacted Response (Doc. No. 132-12) at'1PmRintiff premises the relevance of these
asserted facts on her allegattbat Defendant owed Plaintidin underwriting duty of care and
that rescission of the policy wa breach of that duty. The Cobas concluded that as a matter
of law, New Mexico does not recognize an undémg duty of care. Plaintiff has not alleged
any other facts that support apsible inference of a legaligcognizable misrepresentation as
an unfair trade practice.

2. Unconscionable Trade Practices

The UPA defines unconsxiable trade practices as:

[A]n act or practice in connéon with the sale, lease, rahbr loan, or in connection

with the offering for sale, leaseental or loan, of any goods services . . [that] (1)

takes advantage of the lack of knowledgelitgbexperience or capacity of a person to a

grossly unfair degree; or (B@sults in a gross disparitytiaeeen the value received by a

person and the price paid.
8§ 57-12-2(E). Plaintiff alleges that Defendant engage imnsaonable trade practices by
“taking advantage of the lack Bhowledge and experience of MBalopek in the insurance arena
to a grossly unfair degree;” afioly taking action which resulted in a gross disparity between the
value received and the price paid.” Compldiddc. No. 1-1)  83g-h. Both arguments rely on
Plaintiff's premise that Defendant had an undé@mg duty of care and that Defendant breached
that duty when it rescindetie policy. Because New Mexico law does not recognize an
underwriting duty of care, Plainti$ claim is implausible. Platiff supplements her Response,

charging that Defendant knew thhe “Salopek’s were alreadyeglately insured with vested

policies.” SeeRedacted Response (Doc. N82-12) at p. 2. This statemt is a bare conclusory

19 Plaintiff includes Exhibit 19 only in the Redacted Rasse. This exhibit purporte draw a parallel between
Counts lll, IV, and V and facts alleged in the Complaimi facts extrinsic to the pleadings. The Court did not
consider any facts not alleged in the Complaint.
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claim without any fats to support it.

None of the facts Plaintiff included in heriginal Complaint offeany basis for Count
IT IS ORDERED that DEFENDANT ZRICH AMERICAN LIFE INSURANCE

COMPANY’S MOTION FOR JUDGMENT ON TH PLEADINGS AS TO COUNTS I, IV,

AND V OF THE COMPLAINT (Doc. No. 123) iSRANTED and Counts lll, IV, and V are

SASIR

dismissed with prejudice.

SENJORUNITED STATESDISTRICT JUDGE
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