Garcia Gutierrez et al v. Puentes et al Doc. 18

IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

JESUS GARCIA GUTIERREZ,
ROBERTO RAMIREZ,

JOSE NAVA MALDONADO,
CHRISTIAN DANIEL de LEON, and
ELISEO ALVARADO LOPEZ,

Plaintiffs,

VS. 2:18-cv-0058KWR/GJF

IGNACIO PUENTES, and
JESUS PUENTES,

Defendants.
MEMORANDUM OPINION AND ORDER

GRANTING DEFAULT JUDGMENT and DAMAGES OF SUM CERTAIN
AGAINST DEFENDANT JESUSPUENTES

THIS MATTER comes before the Court upBtaintiffs’ Motion for Default Judgment
Against Defendant Jesus Puentes, filed June 18, (@9 13). Having reviewed the pleadings
and the applicable law, the Court finds that il&s’ motion for defaul judgment is well taken
and, therefore, is granted anaigment shall be entered againstddelant Jesus Puentes in favor
of Plaintiffs for satutory damages.

BACKGROUND

Plaintiffs are migrant workers who tend anavest crops. Defendant Jesus Puentes is an
agricultural employeand owns Puentes Farms. Plaintdfiege that Defendd Jesus Puentes
made false promises about the amount of work,ddadeprovide written disclosure to Plaintiffs as

to terms and conditions @mployment, and did not provide Riaifs wage statements for work
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performed. Moreover, Plaintiffs were forced wmrk without access ttoilets, handwashing
facilities, or drinking water.

The Complaint sets out claims under the Migrant and Seasonal Agricultural Worker
Protection Act, 29 U.S.C. 88 18@1. seq ("AWPA"). Plaintiffs alege that Defendant Jesus
Puentes breached the followi provisions of the AWPA:

a) Failing to disclose in writing the terrasd conditions of employment at the time

the Plaintiffs were recruited, wiolation of 29 U.S.C. 1831(a)(2);

b) Violating without justifi@tion the terms of the warkg arrangement made with
Plaintiffs, in violationof 29 U.S.C. 8§ 1832(c);

c¢) Providing false or misleading informaii to an agriculturalvorker concerning

the terms and conditions of agricultuemhployment under the AWPA, in violation

of 29 U.S.C. § 1831(f);

d) Failing to post in a conspicuousapé at its place of employment a poster
provided by the Secretary of Labor setting forth the rights and protections afforded
to seasonal agricultural workers undee tRWPA, in violation of 29 U.S.C. §
1831(b);

e) Failing to pay Plaintiffs their wages ed/when due, in violation of 29 U.S.C. §
1832(a); and

f) Failing to make, keep, and preserve péyecords for each worker for each pay
period, in violation of 29J.S.C. § 1831(d)(1).

g) Failing to provide Plaiiffs with an itemized pagtatement showing all of the

information required to be maintainedine payroll records pauant to the AWPA,

in violation of 29 U.S.C. § 1831(d)(2).

Service of process was attpted but not effectuated dbefendant Jesus Puentes in
November 2018. Plaintiffs filed a motion for alternative service of process, and this Court issued

an order granting the Motion on December 4, 2@@&c. 8. The summons was returned executed

and was left with Jesus Puesitéather, Ignacio PuenteBoc. 10.



Defendant Jesus Puentes failed to file an answer by the due date of January 8, 2019 and
has never appeared or filedyapleading in this case.

On October 31, 2018, the Court issued an Order Staying Case against Defendant Ignacio
Puentes and allowing Plaintiffs to pursue claims against Defendant Jesus fdante<. The
stay did not apply to Defendant Jesus Pueldest appears that Ignacio Puentes has now received
a discharge in his bankruptcy case.

DISCUSSION

Liability.

Plaintiffs now seeks default judgment on segeparate violations of the AWPA for each
of the five Plaintiffs.

Rule 55 mandates a two-step process for a default judgment. First, a party must obtain a
Clerk’s entry of default. Second, therfyamust request default judgment.Gomes v. Williams
420 F.2d 1364, 1366 (10th Cir. 1970) (citing Fed. R.. €. 55(a) & (b)). Once a defendant is
found to be in default, a court must “t[ake] asetall factual allegations in the complaint, except
those pertaining to hamount of damagesArcher v. Eiland 64 F. App’x 676, 679 (10th Cir.
2003). However, even after ento§ default, the Court must dele “whether the unchallenged
facts create a legitimate bagor the entry of a judgmentSeeGreenwich Ins. Co. v. Daniel Law
Firm, No. 07—cv—-2445-LTB-MJW, 2008 WL 793606, at(fL Colo. Mar. 22, 2008) (citations
omitted). “[A] party is not entitld to a default judgment as of righather the entry of a default
judgment is entrusted to the ‘soundicial discretion’ of the court.Id. at *2 (citation omitted),

qguoted in Villanueva v.&ount Discovery Sys., LI.Z7 F. Supp. 3d 1058, 1066 (D. Colo. 2015)



The Court has jurisdiction over the subjecttterain this case. The AWPA is a federal
statute that provides a private rigtitaction in federal district cour 29 U.S.C.A. § 1854 (West).

It appears that Defendant Jesus Puentes vopenty served. Plaintiffs filed this lawsuit
on June 21, 2018, and Defendant Jesus Puelitteswopy of the Complaint and Summons on
December 18, 2018. Plaintiffs filed a motion fdternative service because they could not
personally serve Defendant,cathat motion was granteddoc. 8. Therefore, Plaintiffs properly
served Defendant Jesus Puentes at a residenons by leaving the complaint and summons
with his father, who said he wastouch with Jesus PuenteSeeRule 1-004(J) NMRA (“Upon
motion, without notice, and shomg by affidavit that service cann@asonably be made by this
rule, the court may order serviog any method of conitation of methodsncluding publication,
that is reasonably calculated und# of the circumstaces to apprise the defendant of the existence
and pendency of the action and to afford a reasienopportunity to appe and defend.”).

After Defendant Jesus Puentes was served, he failed to appear in this case or answer the
complaint. Plaintiffs requested that the ClerlCaiurt enter default agast Defendant on June 18,
2019 (Doc. 12). The Clerk’'s Entry of default was entered on August 20, 0. 14).
Moreover, it appears that the Court has persomigidjgtion over Defendant Jesus Puentes. The
allegations occurred in New Mexicoafarm he owneth New Mexico.

Moreover, the Court concludes that the allelyetiin the complaint, taken as true, provide
a sufficient basis for entry afefault judgment for each of theves violations of the AWPA for
each Plaintiff. Therefore, Plaintiftse entitled to default judgment.

The Court recognizes that a decision on theitmeés strongly preferred. However, the

Court considers a default judgmeppropriate because Defenddesus Puentes is unresponsive



despite repeated attempts to serve him, and Pfaih@ifve suffered significant delay in this case.
See generally Ruplinger v. Raifg6 F.2d 731, 732-33 (10th Cir.1991).

[l. Plaintiffs Are Entitled to Statutory Damages.

Plaintiffs seek a defauljudgment of $17,500, or $3,500rf@ach Plaintiff, against
Defendant Jesus Puentes pursta29 U.S.C.A. § 1854 (AWPA).

Under Fed.R.Civ.P. 55(b)(1), judgment can bed for a “sum certain” or a “sum that
can be made certain byroputation” where a defendant has bdefaulted for a failure to appear.
KPS & Assocs., Inc. v. Designs By FMC, J8d.8 F.3d 1, 20 (1st Cir. 2003) 0 be a “sum certain”
there must be no doubt as te tamount that must be awardé&danchise Holding II, LLC. v.
Huntington Rests. Group, In875 F.3d 922, 928-29 (9th Cir.2004). Moreover, “a court may enter
a default judgment without a h&ag only if the amountlaimed is a liquidatksum or one capable
of mathematical calculation.Hunt v. Inter—Globe Energy, IncZ70 F.2d 145, 148 (10th
Cir.1985). A court is not required to accept thenlfis legal conclusion®r factual allegations
when assessing damages and must ensure thatisheldegal basis for the damages specified in
the default judgmenkKlapprott v. United State835 U.S. 601, 611-12 (1949).

Plaintiffs do not seek actual damages. Batlthey request statutory damages in the
amount of $500 per violation for da®laintiff. 29 U.S.C.A. § 1854] creates a private right of
action for violations of the AWPASection 1854(c) provides that

If the court finds that the spondent has intentionally vaikd any provision of this

chapter or any regulationnder this chapter, it magward damages up to and

including an amount equal to the amountofual damages, statutory damages

of up to $500 per plaintiff per violation, @ther equitable relief, except that (A)

multiple infractions of single provision ahis chapter or ofegulations under this

chapter shall constitute only one vitda for purposes of dermining the amount
of statutory damagedue a plaintiff...



Generally, statutory damages are considereditamf calculation and may be awarded in
a default judgment if proplgrsupported in the motionAcosta v. CampodNo. EP-14-CV-160-
PRM, 2014 WL 10178598, at *5 (W.D. Tex. Dec. 17, 20a44)endedNo. EP-14-CV-160-PRM,
2015 WL 1758125 (W.D. Tex. Apr. 17, 2018)artinez v. Mendoza95 F. Supp. 2d 923, 927
(N.D. Ind. 2009)see also Muniz v. Sagtblo. CIV.A. 03-WM-539 (BN, 2004 WL 170310, at *1
(D. Colo. Jan. 15, 2004)The Court notes that Plaintiffs gquerly supported their request for
statutory damages with affidavitand it appears that a hearingukd not aid the Court in fixing
the amount of stataty damages.

In determining an award of statutory dayes, the Court may consider the following
discretionary factors:

(1) the amount allowed to ea plaintiff for each violation, (2) thtotal amount of

the award, (3) the nature and persistencéhefviolations, (4the extent of the

defendants' culpability, (5) damage awandssimilar cases, (6) the defendants'

ability to prevent future violations of the Act, (7) the substantive or technical nature

of the violations, (8) the citenstances of the case. (9¢ tiotal number of plaintiffs

involved, (10) the total numbef violations, and (11) # plaintiffs'recovery on

closely related claims in the same suit that will in part compensate the damages

caused by violations of the Act.
Wales v. Jack M. Berry, Indl92 F.Supp.2d 1291, 1309 (M.D.Fla.20@f))pted in Muniz v. Soto
No. CIV.A. 03-WM-539 (BN, 2004VL 170310, at *2 (D. Colo. Jan. 15, 2004¢e also Martinez
V. Mendoza595 F. Supp. 2d 923, 927 (N.D. Ind. 200Q)pting Beliz vW.H. McLeod & Sons
Packing Co.,765 F.2d 1317, 1332 (considering the fallog factors: (1) the nature and
persistence of the violans; (2) the extent of the defendantulpability; (3) the substantive or
technical nature of the violation§) damage awards in similarses; (5) the defendant's ability
to prevent future violationsf the act; and (6) the circigtances of each case).

Moreover, the Court is mindful that damagesuld not be awarded that exceed the amount

necessary to compensate Plaintiffs for theirrieg) exceed the amoungcessary to enforce the



act or deter future violations, or are excessively puniti8& (6) Mexican Wiers v. Arizona
Citrus Growers 904 F.2d 1301, 1309 (9th Cir. 1990).

Plaintiffs allege seven separate violatiohshe AWPA, from techical violations to
those that adverselyfatted the Plaintiffs. Having coldgred the factors above, the Court

awards damages as follows:

a) $500 per plaintiff, for a total of $2,500 for Failing to disclose in writing the terms
and conditions of employmeat the time the Plaintiffs we recruited, in violation
of 29 U.S.C. 1831(a)(2);

b) $500 per plaintiff, for a total of $2,5@0r Violating without justification the
terms of the working arrangemtemade with Plaintiffs, iviolation of 29 U.S.C. 8
1832(c);

c) $500 per plaintiff, for a total 0$2,500 for Providing false or misleading
information to an agricultural workeroncerning the terms and conditions of
agricultural employmet under the AWPA, in violabin of 29 U.S.C. § 1831(f);

d) $500 per plaintifffor a total of $2,500 for Failingp post in a conspicuous place
at its place of employmentomster provided by the Secey of Labor setting forth
the rights and protections afforded seasonal agricultural workers under the
AWPA, in violation of29 U.S.C. § 1831(b);

e) $500 per plaintiff, for a total of $2,5@0r Failing to pay Plaintiffs their wages
owed when due, in violation of 29 U.S.C. § 1832(a); and

f) $500 per plaintiff, for a t@l of $2,500, for Failing tonake, keep, and preserve
payroll records for each worker for each pay period, in violation of 29 U.S.C. §
1831(d)(1).
g) $500 per plaintiff, for a total of $2,500 for Failing to provide Plaintiffs with an
itemized pay statement showing all of thisrmation required to be maintained in
the payroll records pursuant to the AWPAVvialation of 29 U.SC. § 1831(d)(2).
The total damages awarded agabsfendant Jesus Puentes is $17,3088ch Plaintiff is awarded
$3,500 in statutory damages. The Court notesRlzéntiffs did not seebrejudgment interest in

their motion for defall judgment or provide anything to moiort such an award. Therefore, the

Court will decline tosua spont@nalyze whether prejudgmenterest is appropriate.



However, post-judgment interest from the emtirg district court’s judgment is mandatory
under 28 U.S.C. 81961, which provides that postjudgmésrest “shall be allowed on any money
judgment in a civil caseecovered in a district catliwith interest calculagd from the date of the
entry of the judgment, “at a raggjual to the weeklgverage 1-year consttamaturity Treasury
yield, as published by the Boaod Governors of the Federal 8&&ve System, for the calendar
week preceding.” 28 U.S.C. § 1961(a). Furtheri-pagment interest “shall be computed daily
to the date of payment . . . and $ha& compounded annually.” § 1961(l9ee Boston Old Colony
Ins. Co. et al v. Hier Assoc., Inc., et al288 F.3d 222, 223 (5th Cir. ZB0(postjudgmat interest
is calculated at the federal rate, while prejudgimeterest is calculated under state law). Thus,
Plaintiffs are entitled to postjudgmentenest on their statutory damages.

CONCLUSION

In sum, the Court finds and concludes thatimiffs are entitled to default judgment and
that Defendant Jesus Puentes owes Plaintiftsd§3ach as set forth above, for a total of $17500.
The Court also grants Plaintiffs’ request foramard of postjudgment imest on their statutory
damages of $3,500 each.

IT ISTHEREFORE ORDERED that Plaintiffs’ Motion for Default Judgment Against

Defendan{Doc. 13) is herebyGRANTED for reasons described above.

KEA WPRIGGS
United States District Judge

! These damages are solely awarded against DefendastRlemntes. Although Plaintiffs sought damages jointly
and severally with Defendantrigcio Puentes, it appears that he has regeivdischarge in his bankruptcy case.
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