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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

CARNELL HUNNICUTT, SR.,

Raintiff,
VS. No. CIV 18-0667JB/KRS
DESTINEE MOORE; RAYMOND SMITH,;
GEO CORP; LCCF; M. VALERIANO;
STACEY BEAIRD; KATHERINE BRODIE;
P. VALDEZ; T. FOSTER; and GERMAN
FRANCO,

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on the Magate Judge’s Proposed Findings
and Recommended Disposition, filed Septen#&r2020 (Doc. 68)(“PFRD”). In the PFRD, the
Honorable Kevin R. Sweazea, Unit&tlates Magistrate Judge fibre District of New Mexico,
recommends granting Defendant Lea County @tioeal Facility’'s Mdion to Dismiss and
Memorandum of Law in Support, filed Felary 18, 2020 (Doc. 58)(“Motion”). The PFRD
notifies the parties that they hattee ability to file objectionsral that failure todo so waives
appellate review. See PFRD at 4. Objectwage due by October 12020, and to date, neither
party has filed objection's.Because the Court concludeattMagistrate udge Sweazea’s PFRD
is not clearly erroneous, arbitrary, obviously contrary to lavanoabuse of discretion, the Court

adopts the PFRD and grants the Motion.

Plaintiff Carnell Hunnicutt, Sr. filed a Motiofor a Joint Status Rert, filed November
12, 2020 (Doc. 69); however, this motion ig relevant to the Court’s decision.
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LAW REGARDING OBJECTIONS TO PROPOSED FINDINGS AND
RECOMMENDATIONS

District courts may refer dispositive motiotts a Magistrate Judge for a recommended
disposition._See Fed. R. Civ. R2(b)(1)(“A magistrate judge mugtomptly conducthe required
proceedings when assigned, without parties’ contehgar a pretrial matter dispositive of a claim
or defense . . ..”). Rule 72(b)(2) of the Feddrules of Civil Procedure governs objections to
recommendations from a Magjiate Judge and proviléhat, “[w]ithin 14 dgs after being served
with a copy of the recommended disposition, a paudy serve and file specific written objections
to the proposed findings and recommendationsd. Re Civ. P. 72(b)(3). Under the rule, when

resolving objections “thdistrict judge must determine de naaoy part of the magistrate judge’s

disposition that has been properly objected ta Iparty. The district judge may accept, reject, or
modify the recommended dispositi receive further evidencar return the matter to the
magistrate judge with instruotis.” Fed. R. Civ. P. 72(b)(3).
Similarly, 28 U.S.C. § 636 provides:
A judge of the court shall make a de naletermination of those portions of the
report or specified proposed findings or recommendations to which objection is
made. A judge of the court may accept, ¢gjer modify, in wole or in part, the
findings or recommendations made by the magistrate judge. The judge may also
receive further evidence or recommit thetter to the magirate judge with
instructions.
28 U.S.C. § 636(b)(1)(C).
“The filing of objections to tB magistrate’s report enablése district judge to focus

attention on those issues -- factual and legal --ateaat the heart of the parties’ dispute.” United

States v. One Parcel of Réabperty, With Bldgs., Appurtenages, Improvements, and Contents,

73 F.3d 1057, 1059 (10th Cir. 1996)(Brown, J.)(“Greecel”)(quoting Thomas v. Arn, 474 U.S.

140, 147 (1985)). As the United States Courf\ppeals for the Tenth Circuit has noted, “the

filing of objections advances the interests thadarlie the Magistrate’éct, including judicial
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efficiency.” One Parcel, 78.3d at 1059 (citing Niehaus Kansas Bar Ass’'n, 793 F.2d 1159,

1165 (10th Cir. 1986); United States v. féa$, 638 F.2d 947, 950 (6th Cir. 1981)).

The Tenth Circuit held in One Parcel “thaparty’s objections to the magistrate judge’s
report and recommendation must tb&th timely and specific tpreserve an issue for de novo
review by the district court dor appellate rewdw.” One Parcel, 73 8d at 1060. “To further
advance the policies behind the Magate’s Act, [the Tenth Cirdil, like numerous other circuits,
ha[s] adopted ‘a firm waiver rul¢éhat ‘provides that the failure to make timely objections to the

magistrate’s findings or recomandations waives appellate rewi of both factual and legal

guestions.” One Parcel, 73 F.ad1059 (quoting Moore v. lted States, 950 F.2d 656, 659 (10th
Cir. 1991)).

In addition to requiring specificity in objectiornthe Tenth Circuit has stated that “[i]ssues
raised for the first time in objections toethmagistrate judge’s cemmendation are deemed

waived.” Marshall v. Chater5 F.3d 1421, 1426 (10th Cir. 199@ee United States v. Garfinkle,

261 F.3d 1030, 1030-31 (10th Cir. 2001)(“In this citctheories raisedor the first time in
objections to the magistrate judge’s report are deeva@ded.”). The Tenth Circuit has also stated
that “the district court correctlyeld that [a petitioner] had waivéah] argument by failing to raise

it before the magistrate.” _ Pevehouse v.ib&ca, 229 F. App’x 795, 796 (10th Cir.

2007)(unpublished.

2The Court can rely on an unpublished opinionthe extent its reasoned analysis is
persuasive in the case before it. Seeh10ir. R. 32.1(A)(“Unpublished opinions are not
precedential, but may be cited for their perseasalue.”). The Tenth Circuit has stated:

In this circuit, unpublishedrders are not binding predent, . . . and we have
generally determined that citation tenpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue in a case would assist the court in its disposition,
we allow a citation to that decision.
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In One Parcel, the Tenth Circuit, in accavidh other Courts of Appeals, expanded the
waiver rule to cover objections thate timely, but too general. SeeOne Parcel, 73 F.3d at 1060.
The Supreme Court of the Unitedafits -- in the course of apgming the United States Court of
Appeals for the Sixth Circuit’'s usd the waiver rule -- has noted:

It does not appear that Congress intended to require district court review of
a magistrate’s factual ¢egal conclusions, underde novo or any other standard,
when neither party objects to thosedings. The House and Senate Reports
accompanying the 1976 amendments do notesghy consider what sort of review
the district court should perform when party objects to the ngéstrate’s report.
See S. Rep. No. 94-625, pp. 9{1976) (hereafteBenate Report); H.R. Rep. No.
94-1609, p. 11 (1976); U.S. Code CongA&@min. News 1976, p. 6162 (hereafter
House Report). There is nothing in thé&eports, however, that demonstrates an
intent to require the district court to gimay more consideration to the magistrate
judge’s report than theoart considers appropriatédvioreover, the Subcommittee
that drafted and held hearing on the 197@m=dments had before it the guidelines
of the Administrative Office of the UniteSitates Courts caerning the efficient
use of magistrates. Thogyuidelines recommended te district courts that
“[wlhere a magistrate makes a findimmg ruling on a motion or an issue, his
determination should become that of thetriit court, unless specific objection is
filed within a reasonable tie)” See Jurisdiction of th@nited States Magistrates,
Hearings on S. 1283 before the Swoimenittee on Improvements in Judicial
Machinery of the Senate Committee the Judiciary, 94th Cong., 1st Sess., 24
(1975)(emphasis added)(hereafter Setdgarings). The Committee also heard
Judge Metzner of the Southern Districtéw York, the chairman of a Judicial
Conference Committee on the administratiothaf magistrate system, testify that
he personally followed that practiceeesid., at 11 (“If any oleictions come in, . .
. | review [the record] and decide it.nb objections comenj | merely sign the
magistrate’s order.”). Téh Judicial Conference of the United States, which
supported the de novo standard of eewi eventually incorporated in §
636(b)(1)(C), opined that in most stances no party would object to the
magistrate’s recommendaticemd the litigation would teninate with the judge’s
adoption of the magistrate’s reporEee Senate Hearings, at 35, 37. Congress
apparently assumed, therefpthat any party who walissatisfied for any reason
with the magistrate’s report would filebjections, and those objections would
trigger district court review There is no indication that Congress, in enacting §
636(b)(1)(C), intended to require a distjistige to review a ngastrate’s report to
which no objections are filedt did not preclude treatintpe failure to object as a
procedural default, waiving the right torfioer consideration of any sort. We thus

United States v. Austin, 426 F.3d 1266, 1274 (10th2G05)(citations otted). The Court
concludes that Pevehouse v. Scibana, 229 F. Agqp/96, has persuasive value with respect to a
material issue, and will assist the Court irditgposition of this Memorandum Opinion and Order.
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find nothing in the statute or the legislative history tt@tvinces us that Congress
intended to forbid a rule such e one adopted by the Sixth Circuit.

Thomas v. Arn, 474 U.S. at 150-52 (empbkasioriginal)(fmtnotes omitted).
The Tenth Circuit also notedh6wever, that ‘[tlhe waiver rulas a procedural bar need
not be applied when the interests of justice so dictate.” One Parcel, 73 F.3d at 1060 (quoting

Moore v. United States, 950 F.2d at 659 (“We join ¢haiscuits that have declined to apply the

waiver rule to a pro se litigdstfailure to object when the magiate’s order does not apprise the
pro se litigant of the consequences & failure to object to findings and

recommendations.”)(citations omitted)). .@homas v. Arn, 474 U.S. at 154 (noting that, while

“[a]ny party that desireglenary consideration by the Article judge of any issue need only ask,”
a failure to object “does not prede further review by the distrigidge, sua sponte or at the
request of a party, under a de novo or any othadata”). In_One Parcel, the Tenth Circuit noted
that the Honorable H. Dale Cook, United Stafstrict Judge for theNorthern District of
Oklahoma, had decided sua spaimteonduct a de novo review degpihe lack of specificity in
the objections._See One Parcel, 73 F.3d at 1060.T&iin Circuit, however, held that it would
deem the objections waived on appeal, “because only an objection that is sufficiently specific to
focus the district court’s attention on the factaal legal issues thateatruly in dispute will
advance the policies behind the Magistrate’s Act tbdtus to adopt a waiver rule in the first
instance.”_See One Parcel, 73 F.3d at 106046hdaases from other Courts of Appeals where
district courts elected to addrassrits despite potential application of waiver rule, but the Courts
of Appeals enforced the waiver rule).

Where a party files timely and specific oljjens to the magistrate judge’s proposed
findings and recommendations, “on . . . dispositive motions, the statute calls for a de novo

determination, not a deovo hearing.”_United States v. Raddatz, 447 U.S. 667, 674 (1980). “[l]n
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providing for a ‘de novo determination’ rather treade novo hearing, Congress intended to permit
whatever reliance a district judge, in the exaraf sound judicial discretion, chose to place on a

magistrate’s proposed findingad recommendations.” UnitedaB#s v. Raddatz., 447 U.S. at 676

(quoting 28 U.S.C. 8 636(bgjting Mathews v. Weber, 423 U.861, 275 (1976)). The Tenth

Circuit requires a “district court to consider relevavidence of record dmot merely review the
magistrate judge’secommendation” when conducting_a devo review of a party’s timely,
specific objections to the Magiate Judge’s reportln re Griego, 64 F.3d 580, 583-84 (10th Cir.
1995). “When objections are mate the magistrate’s factualnfilings based owonflicting
testimony or evidence . . . the dist court must, at a minimum, lest to a tape recording or read
a transcript of the evidentihearing.” _Gee v. Estes, 829 F.2d 1005, 1008-09 (10th Cir. 1987).
A district court must “clearlyndicate that it is conducting de novo determination” when
a party objects to the Magistrate Judge’s report “based uponatimgflevidence or testimony.”
Gee v. Estes, 829 F.2d at 1009. On the other hadidtrect court fails taneet the requirements
of 28 U.S.C. § 636(b)(1) when it irgdites that it gave tmsiderable deference to the magistrate’s

order.” Ocelot Oil Corp. v. Sparrow Indus., 847 F.2d 1458, 1464 (10th Cir..1888%trict court

need not, however, “make any specific findings;district court must merely conduct a de novo

review of the record.”_Garcia v. City 8fbuquerque, 232 F.3d 760, 766 (10th Cir. 2000). “[T]he

district court is presumed to kndwat de novo review is required... Consequently, a brief order

expressly stating the court condeattde novo review is sufficient.Northington v. Marin, 102

F.3d 1564, 1570 (10th Cir. 1996)(citing In re Griego,F63d at 583-84). “[E]xpress references

to de novo review in” a distriatourt’s “order must be taken toean it properly considered the

pertinent portions of the record, absent sorearcindication otherwise.Bratcher v. Bray-Doyle

Indep. Sch. Dist. No. 42, 8 F.3d 7224 (10th Cir. 1993). The TdnCircuit has held that a

district court properly conducted a de novo revidva party’s evidentigr objections when the

-6 -
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district court’s “terse” order contained one sante for each of the party’s “substantive claims”
and did “not mention his procedural challengeshim jurisdiction of the magistrate to hear the

motion.” Garcia v. City of Albuquergue, 232 F.3d at 766. The Tenth Circuit has explained that

brief district court orders #t “merely repeat # language of 8§ 636ffl) to indicate its
compliance” are sufficient to demonstrate ttet district court anducted a de novo review:

It is common practice anmg district judges in this cinit to make such a statement

and adopt the magistrate judges’ recommended dispositions when they find that

magistrate judges have dealt with the isgukdg and accurately and that they could

add little of value to thanalysis. We cannot interptée district court’s statement

as establishing that it failed perform the required de novo review.

In re Griego, 64 F.3d at 584.

Notably, because a district court may placeaigker reliance itllooses on a magistrate
judge’s proposed findings and recommendatiordis@ict court “may accept, reject, or modify,
in whole or in part, the findingsr recommendation®ade by the [M]agistrate” Judge, 28 U.S.C.
§ 636(b)(1), as “Congress intendedpermit whatever redince a district judgén the exercise of

sound judicial discretion, chose to placen a magistrate’s proposed findings and

recommendations . . ..”__United States vd&atz, 447 U.S. at 676 (emphasis omitted). See

Bratcher v. Bray-Doyle Indep. Sdhist. No. 42, 8 F.3d at 724-25 (ldhg that the ditrict court’s

adoption of the Magistrate Judgépmarticular reasonablbeur estimates” isonsistent with the de

novo determination that 28 U.S.C. § 636(p¥hd_United States v. Raddatz require).

Where no party objects to tiMagistrate Judge’s PFRD, tl@ourt will still review the

Magistrate Judge’sscommendations. In Pablo v. SoecSAdmin., No. CIV 11-0132 JB/ACT,

2013 WL 1010401 (D.N.M. 2013)(Browning, J.), the pldiriailed to respondo the Magistrate
Judge’s PFRD, and thus waived his right appeal the recommendations, but the Court
nevertheless conducted a reviewhe Court generally does nteview the PF[JRD de novo,

because the parties have not objected thekaib,rather review[sthe recommendations to

-7-
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determine whether they are clgagkroneous, arbitrary, obviously coaty to law, or an abuse of

discretion.” Pablo v. Soc. Sec. Admin, 2083 1010401, at *4. The Court, thus, does not

determine independently what ibwld do if the issues dacome before the Cauirst, but rather
adopts the PFRD where “[tlheoGrt cannot say that the Magigaludge’s recommendation . . .
is clearly erroneous, arbitrary, obviously contrariat@, or an abuse of stiretion.” _Pablo v. Soc.

Sec. Admin., 2013 WL 1010401, at *4. S&lexandre v. Astrue, No. CIV 11-0384 JB/SMV,

2013 WL 1010439, at *4 (D.N.M. 2013)(Browning, Jlfie Court rather regived the findings
and recommendations of the Hoable Stephan M. Vidmar, Unitegtates Magistrate Judge, to
determine if they are early erroneous, arbitngr obviously contrary to law, or an abuse of
discretion. The Court determinesthhey are not, and will themt adopt the PFRD.”); Trujillo

v. Soc. Sec. Admin., No. CIV 12-1123B/KBM, 2013 WL 1009050, at *5 (D.N.M.

2013)(Browning, J.)(adopting the proposed findiagd conclusions, and noting: “The Court did

not review the [the Magistrate Judge’s Analysis and Recommended Disposition] de novo, because
Trujillo has not objected to it, but rather rewied the . . . findings and recommendations to
determine if they are early erroneous, arbitrgr obviously contrary to law, or an abuse of
discretion, which they are not.”)This review, which is defereat to the Magistrate Judge’s

work when there is no objection, nonetheless prowsdese review in the intest of justice, and

seems more consistent with the waiver rule’s intieah no review at all a full-fledged review.

Accordingly, the Court considers thetandard of revievappropriate. _Se&homas v. Arn, 474

U.S. at 151 (“There is nothing those Reports, howevdhat demonstrates antent to require
the district court to givany more consideration to the magistrate’s report than the court considers

appropriate.”).
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ANALYSIS

The Court carefully has reviewed the PFRD treddocket in this casélhe Court did not
review the PFRD de novo, because plarties have not adgjted to it. Instead, the Court reviewed
the PFRD to determine if it isadrly erroneous, arbitrary, obviouggntrary to law, or an abuse
of discretion, and has determin#tht the PFRD is not clearlgrroneous, arbitrary, obviously
contrary to law, or an abuse of discretion.

IT ISORDERED that: (i) the Magistrate JudgeProposed Findingand Recommended
Disposition, filed September 28, 2020 (Doc. 68) adopted; (ii)Defendant Lea County
Correctional Facility’s Motion to Dismiss arMemorandum of Law in Support, filed February
18, 2020 (Doc. 58) is granted; and (iii) the Ridi’'s claims against Defendant Lea County

Correctional Facility are dismissed with prejudice.
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Carnell Hunnicutt \'x )
Las Cruces, New Mexico -—

Pro Se Plaintiff
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Attorney for Defendants Destinee Moore, Raymond Smith, The GEO Group, Inc.,
M. Valeriano, Lea County Correctional Facility, Katherine Brodie, and P. Valdez

Kevin L. Nault
New Mexico Corrections Department
Santa Fe, New Mexico

Attorney for Defendants T. Foster and German Franco
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