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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

LEWIS GREEN,
Plaintiff/ CounterDefendant,
V. Civ. No. 18-817 JAP/SMV
STEVE CLINGMAN,
Defendant/Counterclaimant.
MEMORANDUM OPINION AND ORDER

On November 7, 2013, Plaintiff Lewis Green and Defendant Steve Clingman were
involved in an altercation in Lea Countidew Mexico that led to the exchange of gunfire.
Following an investigation by law enforcement, Plaintiff was charged by crimamaplaint in
state court with aggravated assault, shooting at or from a motor vehicle, amyg dfibavitness.

In May 2016, a jury convicted Plaintiff of bribery, but acquitted him on the other ch&igetiff
subsequently commenced thHexdleral court lawsuit against Defendarior malicious abuse of
process. In his AMENDED COMPLAINT FOR DAMAGES (Doc. AmendedComplaint),
Plaintiff asserts thdDefendant lied to law enforcement during the investigation andidiséified
falselyduring the state criminal proceedings against Plaimdiff{{ 9-10.

Defendant now seeks summary judgment on Plaintiff's malicious abuse of prizcess c
SeeOPPOSED MOTION FOR SUMMARY JUDGMENT (Doc. 31). Having considered the
briefing, the evidence, and the applicable law, the Court will GRANT the motiowidrdismiss
Plaintiff’'s malicious abuse of process claim with prejudice.

I. Factual Background and Procedural History
As a preliminary matter, the Court notes thathis RESPONSEO MOTION FOR

SUMMARY JUDGMENT (Doc. 34)(Response)Plaintiff sets forth a summary of facts in a
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“Background of Eventssectionthat does not complhyith the Court’s Local Rule regarding the
format of aresponse briethat opposes a motion for summary judgm&eeD.N.M.LR-Civ.
56.1(b) (stating that “[e]ach fact in dispute mustrembered, must refer with particularity to
those portions of the record upon which the-nayvant relies, and must state thember of the
movant’s fact that is disputed.. .The responsmay set forth additional facts other than those
which respond tohie motionwhich the noamovant contends are material to the resolution of the
motion. Each additional fact must kettered and must refer with particularity to those portions
of the record upon which the non-movant reli¢srhphasisn D.N.M.LR-Civ. 56.1b)). Because
Plaintiff's “Backgroundof Events” sectionconsists entirely of factual assertiowgthout any
citations to the recordthe Court will not consider it for purposes of ruling on the summary
judgment motion. That said, the Court vatinsider those facthat Plaintiff identified later in his
Response as disputeskeeDoc. 34 at 3.

As stated earlier, an altercation took placeNovember 7, 201Between Plaintiffand
Defendant thagéscalated tthe exchange of gunfire between the two pattiésc. 31 at 2. In his
911 cal immediatelyfollowing the altercation Defendanteportedthathe had been shot,dhat
he hadreturned fire, and that there was damage tqiukup truck SeeDoc. 341 (Pl. Ex. 1).
Defendantdentified Plaintiff as the individudle believedhot at himld. Plaintiff also contacted

law enforcementon the day of the altercatio8eeDoc. 31 at 2 (citing Lewis Green Depo., July

I Neither party presents any evidencimsummary judgment briefing regarding the events that led to the altercation.
For purposes of clarity only, the Court notes thattheendedComplaintfor Damagesllegeghe following regarding
the altercation:

Defendant, a residerof Texas, was acting in the course and scope of his employment with Seely Oll
Company on November 7, 2013. Doc. 4 at § 3. While acting in the course and scope of his dudiesgas of
Caviness Ranch, Plaintiffbserved Defendant drive a pickup truckaiCavinessanch road in order to get to a
federally owned well sitdd. Theroadwaspostedo prohibituse of thatoad by oitfield related vehicledd. Plantiff
went to the well site in order to advise Defendant not to use the ranchidobihon arriving at the well site, an
argument ensued between the parties that escalated to the exchange oflduatified.
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24, 2019, at 169:6-11). Although his interaction with law enforcement is not part of the summary
judgment record, Plaintiff testified in his depositibrat Defendanshot at him first and that he

only returned firewith one shot after Defendant shot at tsixteentimes. SeeGreen Depo. at
97:16-21, 986-11. Sheriff deputiesrhoresponded to the scemdormed Plaintiffthat Defendant

was not going to press charges. Doc. 31 at 2 (citing Green Depo. at 170:17-22).

At some point thereafter, thieifth Judicial District Attorney’s Officecommencedan
investigation into the incidentd. (citing Green Depo. at 104:425). Patrick Barncastle, lead
investigator with thé&ifth Judicial District Attorney’s Officeconducted the investigatiold.; see
also CRIMINAL COMPLAINT (Attachment A) State v. Lewis &en No. D-506-CR-2014-
005052 During the course of his investigation, Mr. Barncastle spoke with Plaintiff, Defendant,
and Emilio Aguilar, who witnessed the altercatitth.Mr. Barncastle also interviewed a number
of other individualsld. Upon completion of the investigatioMr. Barncastlefiled a criminal
complaint in Lea County Magistrate Court charging Plaintiff with aggravatedilgsshooting at
or from a motor vehicle, and intimidation or threatening a witrids# Lea County Magistrate
Court Judge held a preliminary examination and found probable cause to bind Plaintiff over for
trial in district court.SeeBIND-OVER ORDER (Doc. 3B). In district court, the Fifth Judicial
District Attorney’s Office filed a criminal information charging Plaintiff with bripef a withess
(threats or false testimony), aggravated assault with a deadly weapon, andgsabotifrom a

motor vehicle(no great bodily harm)SeeCRIMINAL INFORMATION (Doc. 3%1). The case

2 Although the criminal complaint is not part of the summary judgment record, the Cayutake judicial notice of
publicly filed court records that bear directly upon the disposition of the césmaiSee United States v. Ahidley
486 F.3d 1184, 1192 n.5 (10th Cir. 2007he Court has reviewed the official record in Plaintiff's underlying state
court criminal proceedings through the New Mexico Supreme Court’s online Secured Odyskefdeealsk (SOPA).
The Court will take judicial notice of the state court records in Plaintiff's crimise State v. Lewis GreeiNo. D-
506-CR-201400505



proceeded to trial, and on May 27, 2016, a jury found Plaintiff guilty of bribery of a witbess.
Doc. 31-2.

Two years later, Plaintiff commenced this lawsuit against DefendanDafehdant
employer, Seely Oil Company, for malicious abuse of pro@&ssAMENDED COMPLAINT
FOR DAMAGES FOR MALICIOUS ABUSE OF PROCESS (Doc. ®jaintiff subsequently
stipulated to the dismissal of Se€@yl Company from the lawsuit. Doc. 35. Defendant moved fo
summary judgmentnd the motion is fully briefedseeDEFENDANTS’ OPPOSED MOTION
FOR SUMMARY JUDGMENT (Doc. 31); RESPONSE TO MOTION FOR SUMMARY
JUDGMENT OF DEFENDANT CLINGMAN (Doc. 34); DEFENDANT CLINGMAN'S REPLY
TO RESPONSE TO MOTION FOR SUMMARY JUDGMENT (Doc. 38).
II. Legal Standard

The Court will ‘grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter BethviR”
Civ. P. 56(a). There is no genuinaslite as to any material fact unless the evidence is such that a
reasonable jury could return a verdict for the-nwoving party Anderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986). A dispute “is genuine if there is sufficient evidence on each side so that
a rational trier of fact could resolve the issue either way[,]” and it ieenma& “if under the
substantive law it is essential to the proper disposition of the clBecker v. Batemarn09 F.3d
1019, 1022 (10th Cir. 2013) (quotation marks and citations omitted). In reviewing a motion for
summary judgment, the Cowbnsicrsthe evidence and all reasonable inferences therefrom in
the light most favorable to the nomoving party.S.E.C. v. Thompso@32 F.3d 1151, 11567
(10th Cir. 2013) (quotation omitted). Initially, the party seeking summary judgment has the burden

of showing that there is no genuine dispute as to any materiabetShapolia v. Los Alamos



Nat’l Lab., 992 F.2d 1033, 1036 (10th Cir. 1993). Once the moving party meets its burden, the
non-moving party must show that genuine issues remain foritrial.

Because th Court is sitting indiversity jurisdiction, thesubstantivdaw governing this
case is thabf New Mexico. Racher v. Westlake Nursing Home Ltd. P'sBipil F.3d 1152, 1164
(10th Cir. 2017) Jones v. UPS674 F.3d 1187, 1203 (10th Cir. 201(®deral court sitting in
diversity jurisdiction “applies federal procedural law and state substantiVg law
1. Analysis

Under New Mexico law, the elements of the tort of malicious abuse of proce¥4 atke
use of process in a judicial proceeding that would be improper in the regular prosecutionse defe
of a claim or charge; (2) a primary motive in the use of process to accomplildyéimate end;
and (3) damagesDurham v. Gues204 P.3d 19, 26 (N.M. 200%ee alsdJJl 13-1636 NMRA.
The first element-the misuse of processcan be shown in one of two ways: “(1) filing a
complaint without probdb causeor (2) an irregularity or impropriety suggesting extortion, delay,
or harassmentor other conduct formerly actionable under the tort of abuse of process.
Durham 204 P.3d at 26 (quotation marks omitted). Plaintiff did not specify irAlisnded
Complaintthe basis ohis malicious abuse of process claldeeAm. Compl. at 3. But because
the parties make arguments directed to both theories in their byigfen@ourt will address each
in turn.

A. Probable Cause for Underlying Criminal Proceeding

New Mexico courts have defined “probable cause” in the malicious abuse of process
context as “the reasonable belief, founded on known facts established after a regsetfidibip
investigationthat a claim can be established to the satisfaction ofid oo jury” DeVaney v.

Thriftway Mktg. Corp.953 P.2d 277, 28BN.M. 1998) (internal citations and quotation marks



omitted) overruled on other grounds Byurham 204 P.3d 1926; see alsdJJl 13-1639 NMRA.
Critically, probable cause relates to tlmederlyingcomplaint as a whole, and the plaintiff in the
underlying action need not show favorable termination of each individual claim to establish a
effective defense to a subsequent suit for malicious abuse of piBeeseetwood Retail Corp.

of N.M. v. LeDoux164 P.3d 31, 3{N.M. 2007) (holding that “lack of probable cause is not a
claim-by-claim inquiry, but, rather, is determined as to the lawsuit in its entirety, aneé@wery

by the original plaintiff will be an absolute defense to a malicadusse of process claim founded

on lack of probable causg.

“The existence of probable cause the underlying proceeding] is a question for the
district court? O’Brien v. Behles464 P.3d 1097, 111®.M. Ct. App. 2020). If factual issues
relevant to the probable cause analysis are not in dispute, the court makesmedéon, and
further instructs the jury as necessatg. “However, if there are material disputes of fact relevant
to the existence of probable cause, the jury must resolve them, preferably through special
interrogatories. Id.; seeUJI 13-1639 NMRA.

Defendant argues that he is entitled to summary judgment because the undenrtyimej cri
prosecution against Plaintiff was supported by probable c&esBPoc. 31 ab. The Court agrees.

It is undisputed that a jury convicted Plaintiff of bribery of a witness in the underlgimgal
caseSeeDoc. 312. The conviction is conclusive evidence of the existence of probable Saese.
DeVaney 953 P.2d at 286 (“An unfavorable termination for the malicious ablipeocess
plaintiff, meaning some form of recovery for the origipabceeding plaintiff, is conclusive
evidence of the existence of probable cause.” (internal quotation marks and citatited));Rice

v. Wright 2013 WL 4534807, at *2 (N.M. Ct. App. May 14, 2018(ing thatan unfavorable

termination of a criminal case is conclusive evidence that the allegations w@@tsdpby



probable cause”Because the criminal case did not terminate in Plaintiff's favor, he cannot pursue
a malicious abuse of process claim founded on a lack of probable SaeBan B. Dobb<t al,

The Law of Torts 8 590 (2d ed:JThe maliciousprosecution plaintiff must show not only that the
criminal prosecution of which he complains has been terminated but also that it has been
terminated in his favdl); see alsdRestatement (Second) of Torts 8 658 (1977Tp subject a
person to liability for malicious prosecutiongtleriminal proceedings must have terminated in
favor of the accuset).

Plaintiff suggests that the Court should not consider his bribery conviction because he
received a deferred sentence and the charge was dismissed after he completed tlé period
defement.SeeDoc. 34 at 5. Although neither party has provided any evidence in the summary
judgment record regarding Plaintiff’'s sentence, the Court may take judicie¢ mftdocuments
filed in the underlying state court criminal proceediGge Ahidley486 F.3dat 1192.The
underlying state court records show that the state court sentenced Plaintiff dfefarfgd
[s]entence and place[ment] on supervised probation for a period of one (1) SearState v.
Green No. D-506-CR-2014-00505 ORDER TO CORRECT JUDGMENT ANDENTENCE
AND DISMISSAL OF CHARGE (filed Feb. 8, 2018). After Plaintiff satidfardly completed his
supervised probation requirements, the state court dismissed the briberyiclaagedance with
NMSA 1978, Section 3209 (1977).1d; see NMSA 8§ 3120-9 (*Whenever the period of
deferment expires, the defendant is relieved of any obligations imposed on him by the dreler of t
court and has satisfied his criminal liability for the crime, the court shall entsmésdal of the
criminal charges.”).

The Court disagrees with Plaintiff's contention that the deferred sentencaleedjsent

dismissal of the bribery charge was a favorable termination of his underlyinfpcaseposes of



a malicious abuse of process claim founded on a lack of probable caupeodddural disposition

of his conviction by way of deferred sentence did not erase the earlier meritcaiitpmeii.e.,

the fact that a jury found Plaintiff guilty of bribery. Because the dismissal fwaslue to any
defect in the merits of the underlying claim,” it does not constitute a favorabl@agion on the
merits.SeeRice 2013 WL 4534807, at *@' A dismissal on grounds other than the merits does not
constitute a favorable termination for purposes of a malicious abuse of priadesy);csee also
Weststar Mortg. Corpe. Jackson6l P.3d 823, 8383 (N.M. 2003) (stating thathen a criminal
prosecution is terminated for a reason that is not related to the merits, the termigain
considered to be favorable to the accused).

Plaintiff's reliance onJnited States v. Regesg26 P.3d 454 (N.M. 2014), on this issue is
misplaced. Doc. 34 at 5. Reesethe New Mexico Supreme Court held that “dismissal of the
criminal charges upon satisfaction of the conditions of deferment autoliyatiestores a
convicted felon’s civil rights by operation of law.” 326 P.3d at 465. The Supreme Court’s ruling
was limited to a determination of how completion of a term of deferment affeldtendant’s
civil rights. There is no indication th&eesestands ér the proposition that a deferred sentence
erases an adjudication of guilt. Indeed, the Supreme Court went so far as to staiestaing
a defendant’s civil rights does not require that the record of the conviction be etdsati465;
see alsad. at 464 (triminal liability may be removed while leaving the adjudication of guilt as a
mere notation in the record, which may be taken into account for other pujpssesalso State
v. Bros, 59 P.3d 1268, 1271 (N.M. Ct. App. 2002) (“NothingSaction 31209 suggests that
when a deferred sentence expires and the charges are dismissed, the conviction nostsiger exi

In sum, though Plaintiff received a favorable procedural termination of his underlying

criminal case, his bribery conviction nonetheless established the existence of pcabablsee



Fleetwood 164 P.3d at 37 (“[A]ny recovery by the original plaintiff [in the underlying suit] will
be anabsolute defeng® a malicious abuse of process claim founded on lack of probable cause”
(emphasis added)). Consequently, Plaintiff's malicious abuse of process claimoticesvive
summary judgment to the extent it is based on a lack of probable cause theory.
B. Procedural Impropriety or Irregularity

“Unlike lack of probable cause, the existe of a procedural impropriety does not depend
on the outcome of the underlying suit[gee Fleetwoqdl64 P.3d at 3&ee also Santillo v. N.M.
Dept of Pub. Safetyl, 73 P.3d 6, 18N.M. Ct. App. 2007]noting that “the procedural impropriety
theory, unlike the lack of probable cause theory, does not stand or fall on the merits of the
underlying claims,” and that “even in meritorious cases the legal process may be abAses¥
of process is deemed be irregular or improper if it (1) involves a procedural irregularity or a
misuse of procedural devices such as discovery, subpoenas, and attachments, oat& thdic
wrongful use of proceedings, such as an extortion atteldptliam 204 P.3d at 2Gee alsdJJI
13-1369A NMRA (“Misuse of the legal process occurs when a defendant engages in some
impropriety in the use of the legal process that suggests extortion, delay, lestassisome other
illegitimate end.The legal process may beisused either by the irregular use of a procedure, or
by some other act by the defendant that indicates the wrongful use of judicial procégdings
Examples ofactsconsidered wrongful use of proceedings for purposes of a malicious abuse of
process clian include:

a request for excessive damages contained in the complaint; attachment oy propert

other than that involved in the litigation or in an excessive amount; oppressive

conduct in connection with the arrest of a person or the seizure of property;

excessive execution on a judgment; using the process to put pressure on the other

to pay a different debt; taking or refraining from taking some other action;
oppressive conduct in discovery; and the misuse of the subpoena power.



SeeUJIl 131639A NMRA Committee Commentarin this case, Plaintiff does not allege that
Defendant engaged in any of the abaolear examples ahisuseof the legal procesShat is,
Plaintiff has not alleged the misuse of any procedural devices such as discovery, sjapoena
attachments.

Instead, Plaintiff'snalicious abuse of process clamecusenhis assertion th&efendant
provided false information during his initial 911 call and the subsedqa@ntenforcement
investigationSeeDoc. 34 at 45 (arguing that “the actions of [Defendant] in firing at [Plaintiff's]
vehicle; making false claims of [Plaintiff] shooting first; shooting his own velaiotkthereafter
seeking to secure filing of [a] criminal charge is a malicious abuse of pnacdss New MXxico
law”). But “a report to authorities of possible criminal activity is not legal processeititenare
the pretrial investigative actions of the police” for purposes of a malicious abuseadgs claim.
See Weststar Mortg. Corfal P.3d at 833-urthermoreas Plaintifftestifiedin his deposition, the
investigation was spearheadgylthe statedistrict attorney’s ofte and included interviews with
Plaintiff, Defendant, an eyewitnessthe altercatioras well asmultiple other individualsUpon
completion of tle investigationthe district attorney’s office made its own decision to pursue
criminal chargesagainst Plaintiff There is nothingn the record suggesting th&tefendant
influenced or pressurdtie district attorney’s officéo pursuelte criminal case. Nor is there any
evidence suggesting that Defendant reported anything other than wbatidveed happened
during the alterationr'SeeZamora v. Creamland Diaries, IncZ47 P.2d 923, 929 (N.M. Ct. App.
1987) (A citizen, without fear of liability, may report information to the authorities uporeme
suspicion. Efficient law enfeement requirethat a private person who aids the police by giving
honest, even if mistaken, information about crime, should be gi¥ective protection from civil

liability. Holding a citizen liable for making an honest mistake in reporting to theegpaiould
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have a chilling effect on an important source of informatbout crimée’) (internal citations
omitted). In sum, there is no indication that Defendant engaged in conduct that would be
considered actionable as an improper use of legal process for purposes of a nabicseusf
process claim.

Even if Defendant’s actions could be considered use of legal process, the Courtesonclud
that theevidence proffered bilaintiff does notreate a disputed issue of fact regarding whether
Defendant madélseor misleading statements to law enforcem&piecifically, Plaintiff seeks
to introduce the results of a polygraph test he toolotmier Defendant’s statement that Plaintiff
shot at him firstSeeDoc. 34 at 4According to Plaintiffthe polygraph resulisstablisithat it was
actually Defendantwho fired the first shotld. Plaintiff does not explain how the polygraph
evidencewvould be admissiblat trial. Seéwilkins v. De Reye2006 WL 8443775, at *10 (D.N.M.

Aug. 16, 2006)“If a party seeks to admé polygraph test, that party must satisfy the criteria for
admission of expert witness testimony under Federal Rules of Evidence 702 and 403, as well a
Daubert v. Merrell Dow Pharmaceuticals, In&c09 U.S. 579 (1993). “At the summary
judgment stage, evidence need not be submitted in a form that would be admissille. at.tria
Nonetheless, the content or substance of the evidence must be admissible. determine
whether genuine issues of material fact make a jury trial necessary, a courtunlgcessy
consider only the evidence that would be available to the jargd v. Blue Cross & Blue Shield

of Kansas, In¢.452 F.3d 1193, 1199 (10th Cir. 20Q@)ternal citations and quotation marks
omitted). Because Plaintiff has nehownhow the polygraph evidence would be admissible at
trial, the Court cannot consider it as evidence on summary judgment. Even assuming the polygraph
evidence passed muster unBaubert the Court would still conclude that it fails to satisfy Federal

Rule d Evidence 702 because Plaintiff seeks to use the polygraph evidence to undermine
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Defendant’s credibility. “[T]he credibility of withesses is generally noajppropriate subject for
expert testimony. This is because expert testimony which does nothiwmplstitfor the credibility
of another witness encroaches upon the jury’s vital and exclusive function to makelitgredibi
determinations, and therefore does not assist the trier of fact as requireceb§ORUMilkins,
2006 WL 8443775, *10 (internal citations and quotation marks omitted) (declining to consider
polygraph evidence at summary judgment stage because defendants sought to use it for witness
credibility purposes).

As for the other evidence cited by Plaifhtifnamely pictures of the damaged wids and
the testimonyof a firearms examiner during the criminzdse— he fails to explain how this
evidence creates a triable fact issegardingwhether Defendant engaged in condiheit could
be considered a misuse of legal proc8ee Corona v. Gitof Clovis 406 F.Supp.3d 1187, 1205
(10th Cir. 2019)f{nding that video of traffic stop was sufficient to cretitableissues of fact for
purposes of a malicious abuse of process claim because video controverted#tierdlén the
criminal complaint and thus, a reasonable jury could dethaiethe police officer filed the
complaint with false or misleading allegat&)rGuest v. Berardinellil95 P.3d 353, 36@&1(N.M.
Ct. App. 2008) (declining to consider plaintiff's contentions of false and manufactureshesid
for malicious abuse of process claim because she failed to direct the court Widengesin the
record supporting these allegationsjhe Court concludes that Plaintiff's malicious abuse of
process claim does not survive to the extent it is based on a procedural impropriety theory.

In sum, Plaintiff has failed to meet the first elemeha malicious abuse of prosecution
claim andDefendant is therefore entitled to summary judgment. Although the Court is granting
summary judgment in favor of Defendant based on its analysis of the first el®®femigant also

contendgthat Plaintiff fails to meet the second element of a malicious abuse of prodess cla
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which isa primary motiven the use of process to accomplish an illegitimate 8edDoc. 31 at
6. Defendant points out that Plaintiff failed to plead any facts sS'AmendedComplaintthat
would suggestray motive on the part of Defendantd. The Court agree®laintiff alsofailed to
respond to this argument in his summary judgment briefing. Therefore, Defendant id émtitle
summary judgment othis basis as well.
V. Conclusion

Based on the foregoing, the Court will grant Defendant Clingman’s OPPOSED MOTION
FOR SUMMARY JUDGMENT (Doc. 31) andgill dismiss Plaintiff's malicious abuse of process
claim with prejudice.

The Court notes that Defend&ltngman’scounterclaim against Plaintifémains pending
and no motionsregarding the counterclaimhave been filed See ANSWER OF STEVE
CLINGMAN FOR AMENDED COMPLAINT FOR DAMAGES FOR MALICIOUS ABUSE OF
PROCESS AND COUNTERCLAIM FOR PERSONAL INJURY AND PROPERTY DAMAGE
(Doc. 8). By October 5, 2020 Defendant Clingman must file a notice of withdrawal of his
counterclaim or a request for a trial setting on the counterclaDefendant Clingman does not

withdraw his counterclaim, Plaintiff may, by Octob20, 20D file motions regarding the

Ol Sy,

%@OR UNITED STATES DISTRICT JUDGE

counterclaim.
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