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INTHE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

EUGENE FERR]
Plaintiff,
V. Case No. 18v-1012 KWRKRS

NEW MEXICO DEPARTMENT
OF CORRECTIONSet al,

Defendants.

MEMORANDUM OPINION AND ORDER

This mattercomes before the Couftllowing Plaintiff Eugene Ferri'dailure to file an
amended civil rights complaint as directeferriis incarcerate@nd proceedingro se. For the
reasons below, the Court will dismiss this caglout prejudice.

BACKGROUND

Ferri’s original complaint raised various constitutional claims stemming from a prison
wide property audit at the Lea County Correctional Facility (LCCF). (Doc. e andit, or
“shakedown” occurred in Januanr February o2018. (Doc. 1 a8, 34). Inmateswere required
to send certaitems home ifthey exceeded limits created by the New Mexico Department of
Corrections (NMDOC). Id. at 3435, 112. The original, 13Bage omplaint raised three claims
under 42 U.S.C. 8§ 1983Ferriarguedprison officials:(Count 1) violated the due process clause
through the arbitrary revocation of property; (Count 2) mishandled the grievance paruss;
(Count 3) violated his equal protection rights. (Doc. 1 a).112

By a ruling entered April 22, 2020, the Court screened the original complasuant to

28 U.S.C. 8§ 1915A and determined it failed to state a cognizable claim. (DoCo®kistent
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with Reynoldson v. Shillinger, 907 F.2d 124, 126 (10th Cir. 1990), the CalirectedFerrito file

an amended complaint by May 22, 2020. In addition to describing the defects in the original

pleading, theruling set forththe pleading standasdor each claimand provided guidance on

naming the proper defendant3 heruling alsowarned that [i]f Ferri declines to timely file an

amended complaint, ... the Court will dismiss the case without further not{&ot. 9 at 1611).
Ferridid not timelyamend Instead, he filed a motion for extension of tioreMay 21,

2020, the day before tlmemmentdeadline. (Doc. 10).Ferrialleged the thirtyday deadline

was unfair based on his limited access to the law library. He requested a Umirgth day

response [periodfom [the] Date? these restrictions are revoked(Doc. 10 at 1) (punctuation
in original). The Courfoundgood cause to grant an extens deniedrerri'srequest tanake

it openended (Doc. 11)(Extension Order) The Courextended the deadline to file an amended
complaint through June 26, 202@&,, thirty days fromtheentry of the Extension @er.

Ferri failed to timely complwith the Extension Ordeagain opting to file a motion for
extension of time on the day before the extended amendment deadline. (Doc. 12). The second
motion for extensionalleges the prison has remained on “tier time,” witho “Projected
termination date.” Id. at 1(emphais in original) Ferri also contends he has no access to the law
library, and that he experienced several lockdowlts. As with the first motion,Ferri insists
that the extended deadline must be epeded, and must begin to rufiminim[um of] 30 dayp
from the actual date facility restrictions terminatdd.

The Courtwill consider whetheit is more appropriate to dismiss the complaimthout

prejudice to refiling, rather than overlooking the second failutiertely amend



DISCUSSION

Fed.R. Civ. P.41(b) allows involuntary dismissal of an action “[i]f the plaintiff fails to
prosecute or to comply with ... a court orderfed. R. Civ. P. 41(b).The Court mayglsodismiss
actionssua sponte for failure to prosecute.See Olsen v. Mapes, 333 F.3d 1199, 1204 n.3 (10th
Cir. 2003) (Rule 41(b) has long been construed to let courts dismiss actions sua sponte when
plaintiff fails to prosecute or comply with order&ijls v. United States, 857 F.2d1404, 1405
(10th Cir. 1988) (recognizing dismissal for failure to prosecute as “standard” wagdo cl
“deadwood from the courts’ calendars” when prolonged and unexcused delay by plaihtH#.
dismissal is without prejudice, “a district court maythout abusing its discretiomnter ... [a
dismissal orderjwithout attention to any particular proceduresNasious v. Two Unknown
B.I.C.E. Agents at Araphoe County Justice Ctr., 492 F.3d 1158, 1162 (10th Cir. 2007If. the
dismissal is with prejudice,raf the statute of limitations has expired on the dismissed claims
courts must consider certain criteria including prejudice, culpability, and advanuegsar|d.
(collecting cases).

Dismissal without prejudice is an optitkerebecause Ferri'slaimswould not be time
barred if filed anew. Section § 1983 violations occurring in New Mexico are governed by the
threeyear personal injury statute of limitations contained iMI$.A. § 37-1-8 (1978). See
Varnell v. Dora Consol. Sch. Dist., 756 F.3d 12081212 (10th Cir. 2014)McCarty v. Gilchrist,

646 F.3d 1281, 1289 (10th Cir. 2011) (The statute of limitations under § 1983 “is dictated by the
personal injury statute of limitations in the state in which the claim arosdHRe original
complaint indicates that all claims stem from the property doaiitoccurred dtCCF in January

or February of 2018 (Doc. 1). Thestatute of limitations wilthereforenot expire until January



2021, at the earliest Theonly practical consequence of dismisséhout prejudiceis thatFerri
will have torefile the case before that time.

The Court finds suchonsequencis appropriataunder the circumstanced-erri has had
70 days from entry of the screening ruling to amend his civil rights complaint. The ruling
specifically warned that the failure to timely amended would result in dismisBaic. § at 10
11). Neverthelesgrerrirefusegso commit tospecificfiling deadline andnaintains the extension
must be opemnded and tied to the end of his prison’s-tiere restrictionswhich the Court has
no way of tracking (Docs. 10, 12). The Court inot convincedhat granting another extension
(thirty days, forexample)would prompt Ferri to prosecute this caskloreover, thanotions for
extension give no indication of what information, if aRgrriwishes taesearch before submitting
an amended pleadingld. The screening ruling set out the legal standardeach claim and
explained that preelitigants must onlysubmit a short and plain statement for the grounds for
relief. (Doc. 9).

For these reasons, the Court will deny the second motion for extension of time (Doc. 12)
anddismiss Ferri’s prisoneiiwl rights actionwithout prejudice. See, e.g., Johnson v. Dash, 656
Fed. App’'x 431, 433 (10th Cir. 2016) (finding no abuse of discretion where district court denied
second request for extension based on inmate’s “limited library time,” asarirad “amle time
to familiarize himself with the issues and authoritiesBecause a Rule 41 order is not a dismissal
on the merits, this ruling will not count as a “strike” under the tstekes rule governing civil
prisoner complaints. See 28 U.S.C. 8§ 1915(g) (Prisoners generally cannot proceed in forma
pauperis if three prior prisecomplaints were dismissed as frivolous, malicious, or for failure to

state a claim). If Ferri wishes to pursue his claims stemming from the 2018 property audit, he



shouldfile another complaint befotbe statute of limitations expiresdanuary 2021. The Court
will direct the Clerk’s Office to mail Ferri a form civil rights complaint and a foniorma
pauperis motion, shouldhe wish to refile thelaims

IT ISORDERED thatFerri’s Second Motion for Extension of Time to Amend Complaint
(Doc. 12) is DENIED.

IT IS FURTHER ORDERED that Ferri’'s Prisoner Civil Rights ActionQ§oc. 1) is
DISMISSED without preudice pursuant to Fed. R. Civ. P. 41(land he Court will entera
separatgudgment disposing of this civil case.

IT ISFURTHER ORDERED that the Clerk’s Office shaMAIL Ferria form § 1983

complaint and a form in forma pauperis motion, should he wish to higildaims




