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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO

MVT SERVICES LLC d/b/a/ MESILLA
VALLEY TRANSPORTATION,

Plaintiff,
V. Civ. No. 18-1128JFKRS
GREAT WEST CASUALTY COMPANY

Defendant

MEMORANDUM OPINION AND ORDER

THIS MATTER is before the Court dbefendans “Motion to Dismiss Pursuant to Fed.
R. Civ. P. 12(b)(3), or, in the alternative, Motion to Transfer VefEEF 12] (“Motion”). The
Motion is fully brieed SeeECFs12, 15, 20. After careful consideration of the pertinent law and
the briefing, the Court wilDENY the Motion in its entirety For the reasons discussed below, the
Court concludes that venuethe District of New Mexicas properandthatDefendanhas failed
to showthat ths District is an inconvenient forum.

I. BACKGROUND

This lawsuit stems froradeclaratory judgment action filed in tk# Paso Division of the
United States District Court for the Western District of TexBsere, Plaintiff soughto enforce
its rightsunder a workes compensation andmployers liability policy. Specifically, Plaintiff
allegedthat Defendant failed to defenBlaintiff, as required by the policy, againstpanding
liability claim. Ultimately,the partiesagreedhat Plaintiff was entitled t®@efendants coverage
and per the partiésstipulation the case was dismissed with prejudice

As a result of tis agreementPlaintiff movedto adjudicate the pending liability claim
under the Texas Workers Compensationtusawhich wouldhave obligedDefendant to defend

and indemnify Plaintiff. A Texas stateal court however,denied Plaintiffs motion forcing
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Plaintiff to insteadproceed under a tort theory of liabilityPlaintiff ultimately settled the
underlyingliability claim for $1 million.

This turn of events resulted in Plaintiff filinge instantawsuit. Plaintiff allegeghathad
Defendantinitially “accepted coverage of thiapility claim] at the time of Plaintiff's] tender,
[Defendant] could havmvoked the exclusive remedy of workecempensation benefitsather
than allowing the claim to proceed under a tort theory. Com@CF 1. Moreover, Plaintiff
allegesthis failure contributed to it settling the lawsuibrf$500,000more than the pizy’s
deductibleandalso foredit to incur considerabldefense costs-coststhatDefendantas refused
to reimburse 1d. Plaintiff asserts that Defendamtconductbreachedhe underlying insurance
policy and violated'exas statutory lawelating to hsurance practices

Defendant hasot filed an answemddressinghese allegations. Rathddefendant has
movedto dismissthe casepursuant to Federal Rule of Civil Procedure 12(b)(3) for improper
venue, or in the alternatiy® transfewenuefor convenience purposesder 28 U.S.C. § 1404(a).

1. SUMMARY OF ARGUMENTS

Defendanffirst contends thathe District of New Mexicois an improper venuender 28
U.S.C.§ 1391(b)(1and(2). Specifically, Defendant argues that it does not “residgiisndistrict
for purposes of 8391(b)(1) and that, under § 1391(b)(2), a substantial part of theserent
omissiors underlying the lawsudccurred in the Western District of Tex Mot. 3-4. As a result,
Defendant arguethis Court must dismiss this case in the interest of justice, transfer veriae
the Western District of Texgaursuant to 28 U.S.& 1406. Id. at 4. Alternatively,in the event
this Court finds the District of New Mexico to laeproperforum, Defendanneverthelesargues

that thisvenue is inconvenient amdquess atransfer under 28 U.S.C. § 1404(a). Mot. 5, 7.



Plaintiff challenges Defenddstinterpretationof the governing venue statuand its
conclusion that venue is impropemResp. 3. Specifically, Plaintiff argueshat whether a
corporate defendant “resides” in a district is not solely determinés biate of incorporatioar
where it maintains its principal place of business,disib by where the corporate defendant is
subject to a cour$ personal jurisdictianld. To that endPlaintiff assertshatDefendant is subject
to this Courts personal jurisdictionld.

Additionally, Plaintiff emphasizeghat a substantial part of the events or omissions
underlying this lawsuitook place in New Mexicomakingthis district a proper venudd. at 5.
Consequently, Plaintiff argues, venue is proged a § 1406dismissal or transfewould be
inappropriate Plaintiff finishes bycontendinghat Defendanhasnot carriedits burden under 8
1404(a) andthereforeis not entitled ta convenienceansfer Id. at 711.

1. LEGAL STANDARDS

A. VENUE

Federal Rule of Civil Procedure 12(b)(3) allows a party to move to dismissnircper
venue.” Fed. R. Civ. B2(b)(3);seeAtl. Marine Const. Co. v. U.S. Dist. Court for W. Dist. of
Texas 571 U.S. 49 (2013). “This question—whether venuaisng or ‘improper—is
generally governed by 28 U.S.C. § 1391d’ at 55. Thatection“goverrns] the venue of all
civil actions brought in district courts of the United Stdte&8 U.S.C. § 1391. Aivil action

may be brought in:

(1) a judicial district in which any defendant resides, if all defendants ademnési
of the State in which thdistrict is located;

(2) a judicial district in which a substantial part of the events or omissions giving
rise to the claim occurred, or a substantial part of property that is the sofbject
the action is situated; or



(3) if there is no district in whichn action may otherwise be brought as provided
in this section, any judicial district in which any defendant is subject to thé<our
personal jurisdiction with respect to such action.

8 1391(bj1)-(3). For the purpose of this section, “a natyratson,ncluding an alien lawfully
admitted for permanent residence in the United States, shall be deemed to rdsedgidircial
district in which that person is domiciléd§ 1391(c)(1). Andmportantly,an “entity with the
capacity to sue and be sued. whether or not incorporated, shall be deemed to reside, if a
defendant,in any judicial district in which such defendant is subject to the ‘sopetrsonal
jurisdictionwith respect to the civil action in question and, if a plaintiff, only in the juiciicsdrict

in which it maintains its principal place of businés§ 1391(c)(2).

To cure a defect in venpa district court “shall dismiss [the case], or if it be in the interest
of justice, transfer such case to any district or division in wiicbuld havebeen brought.”28
U.S.C. § 1406.

B. TRANSFER OF VENUE

Under the transfer statyta districtcourt may transfer @ivil action toanyanother district
or divisionwhere itmight havebeen brougfitwhen it is ‘{flor the convenience dthe] parties
and witnessesin the interest of justice.”28 U.S.C. § 1404(a)gee alsoStephens v. Alliant
Techsystems Corpr14 Fed. Apjx 841, 845 (10th Cir. 2017) (unpublishedjourts are granted
considerable discretion in making this determinatidoh. (citing Palace Expl. Co. v. Petroleum
Dev. Co, 316 F.3d 1110, 1121 (10th Cir. 2003) (“This court will not overturn [a transfer] decision
unless it was a clear abuse of discretion.”))colirt weigls the following“discretionaryfactors
to determine wather to grant a motion to transfer pursuant to 28 U.S.C. § 1404(a)

[1] the plaintiff s choice of forum[2] the accessibility of withesses and other sources
of proof, including the availability of compulsory process to insure attendance of
witnesses;[3] the cost of making the necessary propf} questions as to the

enforceability of a judgment if one is obtaingsl; relative advantages and obstacles to
a fair trial; [6] difficulties that may arise from congested dockgtkthe possibility of
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the istence of questions arising in the area of conflict of |§8]sthe advantage of
having a local court determine questions of local law;[8hdll other considerations
of a practical nature that make a trial easy, expeditious and economical.
EmployersMut. Cas. Co. v. Bartile Roofs, In618 F.3d 1153, 1167 (10th Cir. 2010) (quoting
Chrysler Credit Corp. v. Country Chrysler, In@28 F.2d 1509, 1516 (10th Cit991)) The
burden of establishinoppconvenienceestswith the moving party.ld.; see aso Scheidt v. Klein
956 F.2d 963, 965 (10th Cirl992) (movingparty bears burden). “Merely shifting the
inconvenience from one side to the other, however, obviously is not a permissible jigstifmat
a change of venue.’Employers Mut. Cas. Co618F.3d at 1167 (quotingcheidt 956 F.2dat
966).
IV. ANALYSIS
Defendant’s Motion presents the Court with a straightforward analjtazakwork: (a) is
venue proper in this district under 28 U.S.C. § 1391, (b) if not, what is the proper remedy under
28 U.S.C. 8 1406; and (c) if venue is proper, does justice nonetheless demand wh&Cx3
1404(a) that the Court transfer venue to its neighboring district? The Court asdhesse
guestions in turn.
A. VENUE
Defendantasserts that it does nbtesidé in New Mexico for 8§ B91(b)(1) purposes
because its neither incorporatetierenor keepsts principal place of businessere. Mot. 6-7.
This assertion may be true as far as it goes, but it stops short of providing the i@toatt the
information it needs. As Plaintiff hascorrectly stated, thetandardfor determining whethea

corporation issubject to a cours general jurisdictioni.e, state of incorporation and prineip



place of businesds not thecompletetest for answering the separateiestion ofwhethera
corporation “residesin a districtfor venue purposes.

For reasons of which the Court is unaw&@efendant did not address the applicability of
28 U.S.C. 81391(c)(2) That omission is puzzling, for 8 1391(c)@&plicitly defineswhen a
corporation fesides within a district Under this section, eorporate defendaritesidgs] . . .in
any judicial district in which such defendant is subject to the ‘spersonal jurisdictionwith
respect to the civil action in quest[dh §1391(c)(2) (emphasis added)t is well-settled that
personal jurisdictionncludes two categories, genegald specific. See Daimler AG v. Bauman
571 U.S. 117 (2014) (discussing Supreme Cop#drsonal jurisdictiojurisprudenci Therefore,
under §1391(b)(1), a corporate defendant residasd thus venue is propein any districtcourt
that can exercise general or specific jurisdiction dkatentity. See Atl. Marine Const. Co. v.
U.S. Dist. Court for W. Dist. of Texds/1 U.S. 49, 572013) (olserving that so long as a federal
court has personal jurisdiction over the defendant, venue will always lie soregdrat Venue
is proper so long as the requirements df3®1(b) are mé&). Accordingly, the District of New
Mexico is a proper venue if Defendant is subject to this Court’s personal juasdicti

The answer to that questioequires little analysidbecause Defendant has not challenged
personal jurisdiction and has now waived the right to do Bederal Rule of Civil Procedure
12(b)(2)requires a party alleging the lack of personal jurisdiction to raise tfeatsgeeither in its
responsive pleading or in a motion filed in lieu of its responsive pleadegFed. R. Civ. P.

12(b)(2). If that party files a Rule 12(b) motion in lieu of its responsive pleading bundbesse

1 see Goodyear Dunlop Tires Operations, S.A. v. Br®64 U.S. 915, 924 (201{paradigm forum foexercise of
general jurisdiction over @orporation ighe state of incorporation and prinaifplace of business).

2 See alsdohn P. Lenich, A Simple Question than't so Simple: Where do Entities Reside for Venue Purposes?,
84 Miss. L.J. 30208 (2015).



lack of personal jurisdiction, Rule 12(h)(1)(A) provides that this party has was/edht to do
so. Fed. R. Civ. P. 12(h)(B) (“[a] party waives any defense listed in R(@g(2)-(5) by . . .
omitting it from a [preanswer] motion.); see alscAm. Fid. Assur. Co. v. Bank of New York
Mellon, 810 F.3d 1234, 1236 (10th Cir. 20X8g¢fendant waived personal jurisdiction under Rule
12(h) & (g)). And aparty ordinarilyis not pemitted to cure its omission by filing a second Rule
12(b) motion. SeeFed. R. Civ. P. 12(g9)(2) (“[A] party that makes a motion under this rule must
not make another motion under this rule raising a defense or objection that wabklavaithe
party butomitted from its earlier motion.”) Moreover, the raising of one objection under Rule
12(b)—here venue-does not raise or preserve additional defenSeg Hemispherx Biopharma,
Inc. v. Johannesburg Consol. Investmeb3 F.3d 1351, 1360 (11th Cir. 20@8Citing one Rule
12(b) defense in the hope that it will sufficiently raise another defense is nosgieiai). 3

Here, Defendant filed the instant motion under Rule 12(b)(3) challenging impropes.ve
In so doing, however, Defendant did not also raise the defense of lack of personal jurigdittion
was available to it under Rule 12(b)(2). As set forth above, Defendant has ived that defense
and by operation of law, is subject to this Court’s personal jurisdiétion.

Accordingly, becauseenue is propeander § 1391(b)(1in any district vinere Defendant

residesand because @rporatedefendant residasnder § 1391(c)(2in any district in which it is

3 See also id(“This construction of Rule 12(b) has been adopted by the majority oister circuitsSee e.g.
American Ass'n of Naturopathic Physicians v. Hayh @27 F.3d 1104, 1108 (9th Cir. 2000) (holding that defendant
waived objection to personal jurisdiction when he only raised impregeice of process in his first filing to the
court);Roque v. United State857 F.2d 20, 2422 (1st Cir. 1988) (noting #t‘Rule 12(b) distinguishes between the
defenses of lack of personal [jurisdiction] and insufficient sendgf processand that'[i]f the true objection is
insufficient service of process, we do not think it is too much tanmequitigant to plainlysay sorather than invoking

an objection to personal jurisdiction).”).

4 Even though Plaintiftontendghat Defendant has sufficient minimucontacts for a finding of personal
jurisdictionin this District seeECF 15 this Court need not undertake swahinquiry.
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subject toa courts personal jurisdiction, the Court concludes theriue in this cases iproper in
the District ofNew Mexicobecausé@®efendanis subject to this Court’s personal jurisdiction.

B. 28 U.S.C. § 1406(a)

Section 1406(a) allows a court to cure a venue défettlismiss[ing] [the case], or if it
be in the interest of justic&ransfefring] such case to any district or division in which it could
have been brought.” 28 U.S.C. § 1406&®e Doering ex rel. Barrett v. Copper Mountain, Inc.
259 F.3d 1202, 1209 n.3 (10th @G2A001) (“The district court had the authority eitheditemiss or
transfer the case for improper venue or lack of personal jurisdictidrm®applicability, however,
of this sectiorrequiresa finding ofimproper venue and, without such a defect, a court cannot
initiate a transfer or dismiss the cgseswantto it. Seee.g, Jenkins Brick Co. v. BremeB21
F.3d 1366, 1368 n.1 (11th Cir. 2003) (concluding tbbé¢f under § 1406 only proper when venue
wrong at inception) Consequently, because the caésegroperly venued in New Mexico,
Defendanis notentitled toseek relief under 28 U.S.C. § 1406(a).

C. Convenience Transfer

Alternatively, Defendant requests thiais Court transfethis caseoursuant to 28 U.S.C. §
1404(a). In doing so, Defendant recites the list of factors the Court is to comsidails to
meaningfullyanalyze them, even to the extenadf’ocatingvhether they weigh in favor or against
a transfer. SeeMot. 5-6. For its part, however, Plaintiff does analyadgy each factor weighs
againsttransferring this case to the Western District of TexBer the following reasons, this
Court concludes that Defendant has failed to estakitishthe District of New Mexico is an

inconvenient forum.

5 As a resulbf this conclusion, the Court need not address whether vealspoper under 28 U.S.C. § 1391(b)(2).
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When considering a transfer under 8§ 1404gajistrict court “must evaluate both the
convenience of the parties and various pubiierest considerations.Atl. Marine Const. Co.
571U.S.at62. As set forthsupraat 45, thenine discretionaryactorsthe Court considers are
the plaintiff s choice of forum; the accessibility of withesses and other sources of proof, including
the availability of compulsory process to insure attendance of witheksesost of making the
necessary proof; questions as to the enforceability of a judgment ifsoobtained; relative
advantages and obstacles to a fair trial; difficulties that may arise from cahdesteets; the
possibility of the existence of questions arising in the area of conflieiaf, lthe advantage of
having a local court determine cptiens of local law; and all other considerations of a practical
nature that make a trial easy, expeditious and economB=eBartile Roofs, In¢.618 F.3d at
1167°

Here, Defendarttasconfined its analysis to only three of the nine factdiiserebre, this
Court will only addresshosethree factors and explain why thdo not move the needle in favor
of transfer. The Court will further infer from Defendant’s silence that the remainictpfa
militate against transfer.

1. Conflict of Lawsand Local Court Advantage

Defendantcontends thatc]onflicts of law issues and Plaintiff§sic] assertion of Texas
causes of action pose the issue of the advantage of a Texas court determining issaékaof, |
which necessarily and inherently renders trial mfhoed, coherent, expeditious, and, thus
ecoromical for all parties.” Mot. 8. While it is true that “ira diversity action, courts prefer the
action to be adjudicated by a court sitting in the state that provides the govebstansve law

this factorcarriesless weight when the case involves “relative[ly] simpl[e]”’ legal issiBzstile

6t is worth remembering that Defendant as the movant bears the bdirctamvimcing the Court of the propriety of
a transfer based on convenien®&atrtile Roofs, In¢.618 F.3d at 1167.
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Roofs, Inc. 618 F.3dat 1169 (quotingScheidt 956 F.2d at 966c(assifying abreach of contract
claim as a relatively simple legal isgugiting Tex. E. Transmission Corp. v. Marine Office
Appleton & Cox Corp.579 F.2d 561, 5668 (10th Cir.1978))). Additionally, this factor is of
only minor significance becausdéderal judges are qualified to apply state lavd. (citation
omitted)

In its complaint, Plaintiffnasalleged claims forbreach of contracnda violation of the
Texas Insurance Code, aaldoseeks attorney fees under the Texas Civil Practice and Remedies
Code. Compl. 7-10Defendant has failed to sufficientixplain to the Coumvhy these issuesf
Texas statutory lawre so novel, complicated, mnanceds to warrant a transfeHaving applied
state law from other states before, the Court is confident it can also @oesgérticularlywith
the benefitof the education the Court expects to gain from the parties’ briefing on the various
issues.Without morethan Defendant has proffered, this Court cannot find tleaetbwdactors—
while weighingslightly in favor of transfertip the scalen favor of trasfer. Indeedthese two
factorsfade in significance comparedtttetwo predominanfactorsthat arethe paintiff’s choice
of forum and theonvenience of the witnessés.

2. Additional Considerations

The last of theBartile Roofsfactorsare those thaivould make litigation moréeasy,
expeditious,and economicdl in the requested forumBartile Roofs, InG. 618 F.3d at 1167
(quotingChrysler Credit Corp. v. Country Chrysler, In828 F.2d 1509, 1516 (10th Cir991).

Defendant argues that becaubes lawsuit has a strong Texas flaae., the nowdismissed

"Here, Plaintiff is a New Mexicoorporation and “[u]nless the balance is strongly in favor of theamtahe plaintiff's
choice of forum should rarely be disturbed¥m. A. Smith Contracting Co., Inc. v. Travelers Indem, 4&¥. F.2d
662,664 (10th Cir. 1972)see Tex. E. Transmission Corp. v. Marine Offigapleton & Cox Corp.579 F.2d at 567
(stating that plaintiff's choice of forum receives “considerable k8ig Moreover, Defendant fails to address how
any witness would be inconveniencedthg forty-six miles that separate the U.S. District Court in EI Paso from this
courthouse. This disregard of “the most important factor in decainption under 8§ 1404(a)5 detrimental to
Defendant’s Motion.Bartile Roofs, In¢.618 F.3d at 1169
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declaratory judgment actiowas filed in Texas and the underlying insurance policy covered
Texag, it mustfollow that allowing a Texas court to determine issues of local law “nedbssar
andinherently [would] render[] trial more fluid, coherent, expeditious, and, thus, econdarica
all parties” Mot. 8. The Courtespectfully disagreesith that proposition.

Although Defendant correctly notes that Plaintiff filed tbarlier declaratoryjudgment
action in the Western District of Texadlse Court observes thtitat case was dismissed over three
years ago and does not bear on the instaris sfficiency. Nor does this Court agree treatourt
forty-six miles awaycan apply Texastatutay law in amanner so much momxpedientas to
justify atransfer away fronthis district. Defendant also does not explain why moving this case
forty-six miles away would make litigatiarasier and more economical for the partiBserefore
this Court findghatno practical considerations would make litigatiorVifesternTexasso much
more easy, expeditious, or economi@slto cause this Court to transfer this case there

3. Summary

In its analysis Defendant addresseonly three of the ninefactors while completely
disregarthg theweightiestones, including Plaintiff's choice of forum and the convenience of the
witnesses. The three factors that Defendant did adaesgssupported by conclusory arguments
that b not eithelindividually or in combination justifya transfer fof'the convenience of parties
and witnesses” or “in the interest of justic&Cbnsequentlythis Courtconcludeghat Defendant
hasnotcarried its burdeto showthat the District of New Mexico is angonvenient forum.

VIl. CONCLUSION
For the foregoing reasons] IS ORDERED that Defendant Motion [ECF 12], is

DENIED in its entirety
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SO ORDERED.

T A

“THE HO BLE GREGORY J. FOURATT
UNITED'STATES MAGISTRATE JUDGE

Presidingty Consent
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