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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

ROGER ROMERO and
GEORGE ROMERO,

Plaintiffs,
VS. CaseNo. 18-CV-1137-JAP-GJF
PRESTON L. STONE, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

On April 25, 2019, Plaintiffs Roger Romero dmd son George Romero (Plaintiffs) filed
a CORRECTED FIRST AMENDED COMPUNT FOR VIOLATION OF CIVIL,
CONSTITUTIONAL AND STATUTORY RIGHI'S, NEGLIGENCE AND PRIMA FACIE
TORT (Doc. 21) (Amended Complaint) allegingnstitutional violationgnd state law claims
against Defendants the Board of County Comrmiesis of the County of Lincoln (Board of
County Commissioners); individu@lounty Commissioners Preston Stone, Dallas Draper, Elaine
Allen, Thomas Stewart, and/bn Willard; the Lincoln County Sheriff’'s Department; Deputy
Charlie Evans; and Alan Morel, the attey for the Board of County Commissioners
(Defendants).

On May 9, 2019, the Board of County Comssioners moved to dismiss Plaintiffs’

Amended Complaint under Rule 12(b)(6) for failure to state a ¢ldine Board’s Motion was

1 SeeDEFENDANT THE BOARD OF COUNTY COMMISSIONERS OF THE COUNTY OF LINCOLN’S
MOTION TO DISMISS PLAINTIFFS' CORRECTED FIRST AMENDED COMPLAINT [DOC. 21] (Doc. 30)
(Board’s Motion).

Dockets.Justia.com


https://dockets.justia.com/docket/new-mexico/nmdce/2:2018cv01137/408020/
https://docs.justia.com/cases/federal/district-courts/new-mexico/nmdce/2:2018cv01137/408020/58/
https://dockets.justia.com/

fully briefed? but not yet decided on June 10, 2019, wham@ffs asked the Court to appoint a
Guardian Ad Litem (GAL) for Plainffis due to their alleged incompetertce.

On July 1, 2019, before responding to Pléfisitrequest for a GAL, Defendants Stone,
Draper, Allen, Stewart, Willard, Evans, and idb(collectively, the Individual Defendants)
moved to dismiss all official and individual capacity claims brought against them in the
Amended Complairt.Plaintiffs responded to the Indital Defendants’ Motion on July 25,
20192 However, on August 1, 2019, before addrestiiegmerits of either dispositive motion,
the Court held a hearing on Ritffs’ request for the appointmeof a GAL. On August 7, 2019,
after considering the evidence as to Pl#sitincompetence and with no objection from
Defendants, the Court appointed Attorney Bigton to act as GAL on Plaintiffs’ behdlThe
Court allowed Mr. Burton time to review the dig on the motions for dismissal and gave him
leave to file an additioh@esponse as necessary.

On August 16, 2019, Mr. Burton filed a single consolidated response to both the Board’s
Motion and the Individal Defendants’ Motior.Finally, on September 3, 2019, Defendants filed
their reply addressing both the GAL Responsttthe response to the Individual Defendants’

Motion from Plaintiffs® Both the Board’s Motion and thedividual Defendants’ Motion are

2SeePLAINTIFFS' RESPONSE TO MDION TO DISMISS OF DEFENBNTS (Doc. 31); REPLY IN
SUPPORT OF DEFENDANT THE BOARD OF COUNTY COMMISSIONERS OF THE COUNTY OF
LINCOLN’S MOTION TO DISMISS PLAINTIFFS' CORRECTED FIRST AMENDED COMPLAINT [DOC. 21]
(Doc. 33).

3SeeMOTION TO APPOINT GUARDIAN AD LITEM FOR EACH PLAINTIFF, ROGER ROMERO AND
GEORGE ROMERO (Doc. 35).

4SeeMOTION TO DISMISS UNDER RULE 12 AND REQUEST FOR ABSOLUTE AND QUALIFIED
IMMUNITY (Doc. 37) (Individual Defendants’ Motion).

5SeePLAINTIFFS' RESPONSE T@WIOTION TO DISMISS UNDERRULE 12 AND REQUEST FOR
ABSOLUTE AND QUALIFIED IMMUNITY (Doc. 48).

6 SeeORDER APPOINTING GUARDIAN AD LITEM (Doc. 51).

7 SeeGUARDIAN AD LITEM'S RESPONSE TO MOTIONS TO DISMISS UNDER RULE 12 AND REQUEST
FOR ABSOLUTE AND QUALIFIED IMMUNITY (Doc. 54) (GAL Response)

8 SeelNDIVIDUAL DEFENDANTS’ REPLY IN SUPPORT OF THEIR MOTION TO DISMISS (Doc. 56).
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now fully briefed. After consideritn of the briefing, arguments, and relevant law, the Court will
grant the Motions and will dismiss Plaintiffs’ claims.
l. BACKGROUND®

Plaintiff Roger Romero is the owner @&al property locateth Lincoln County, New
Mexico, on which he and hi®s Plaintiff George Romerosiele. Amended Compl. 1 39-42,
87. Roger Romero had a home on thaigd, along with personal property. § 39. George
Romero owned a trailer home and personal possessncluding his mother’s ashes, that were
located on Roger Romero’s real propeltly . 47. Plaintiffs are hoaeds and had also placed
large numbers of wooden pallets and other materials on this prdpeffyl2.

Over many years, Defendants have repéateiéd to convict Plaintiffs for the
accumulation of waste on Roger Romero’s propédtyf 13. However, in each of these
proceedings except the last, Plaintitisave been found to be incompetent and the charges have
been dismissedd. 11 11, 23, 25-27, 37. It is generally knou Plaintiffs’ neighborhood that
Plaintiffs are mentally incompetentdithis fact was known to all Defendants.q 10, 20-24.
Nevertheless, the County Conssioner Defendants directed Defendant Deputy Evans to issue a
citation to Plaintiff Roger Romme for violation of LincolnCounty Ordinance 2016/02, Section
2A, which prohibits the accumulation of waste on propédtyy 33.

The County Commissioner Defendantdjragthrough County Attorney Defendant
Morel, filed a criminal charge against PlaiihRoger Romero in Lincoln County Magistrate

Court based on this citatiold. 71 33-34. Neither PlaintiRoger Romero nor his court-

9 Facts recited are taken from the Complaint or from documents of which the Court may take jotiieiamd are
viewed in the light most favorable to Plaintiffaee Pace v. Swerdlp®19 F.3d 1067, 1073 (10th Cir. 2008) (In
resolving a motion to dismiss, the Court “must accept alitbll-pleaded allegations of the complaint as true and
must construe them in the light most favorable to the plaintiff.” (internal quotation marksdjnit

0 The exhibits Plaintiffs attach to the Complaintrdmstrate only that Rog&omero has been declared
incompetent, not George Roroebut the Court refers to both Plaintiffs incompetent because it must accept the
facts as alleged.
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appointed criminal defense attorney raisedriifiiRoger Romero’s incompetency before the
court.ld. § 36. All Individual Defendants, inafling the County Commissioners, Defendant
Morel, and Defendant Evans, along with thecoln County Sheriffs Department, knew of
Plaintiff Roger Romero’s incompetency, yetfBredants failed to inform the Lincoln County
Magistrate Court that PlaintiRoger Romero was incompetelt. 1 37, 45. On August 1,

2017, Plaintiff Roger Romero wésund guilty of the violationld. { 35. He was sentenced to 30
days of incarceration in the Lincoln Couri2etention Center and 60 days of probatidn.
Plaintiff Roger Romero was also ordéit® pay fines and court costs of $3kB.

Plaintiff Roger Romero later filed a Writ of Haas Corpus asserting his incompetence in
the New Mexico State Twelfthudicial District Cout, County of Lincoln, which granted the
writ, set aside Plaintiff Roger Romero’s cartibn, and vacated the Judgment and Sentddce.
1 38, Ex. K. However, by the time the conviction was vacated, Plaintiff Roger Romero had
already served his 30 days’ imprisonment and his 60 days’ probiatidin38, Ex. K.
Additionally, the County Commissioner Defendasbught and obtained bids to remove and
destroy Plaintiffs’ propertyld.  39. Defendants hired a contiacto clean up Plaintiff Roger
Romero’s property by removing eyéning but the soil, includinghe homes and other personal
property of Roger and Georgmmero, at a cost of $17,204.7@. 1 39, Ex. K-L.

Acting through County Attorney Defendaviorel, Defendant Board of County
Commissioners then filed a claim of lien it real property 10$17,454.70, representing the
clean-up costs plus interekd. T 40, Ex. L. The Defendant Babof County Commissioners and
Defendant Morel filed a Complaifidr Foreclosure of Lien assergj that Plaintiff Roger Romero
owed $17,667.02 for the principal amount of tha [dus accrued unpaidterest, along with

attorney fees and costd. 1 39-40, Ex. L. This foreclosucéaim is currently pending in state



court.SeeCause No. D-1226-CV-2018-00055, filed in theelfth JudicialDistrict Court,
County of Lincoln.

Plaintiffs Roger Romero ardeorge Romero brought fedeeadd state claims in this
Court based on Defendants’ prosecutioRlaintiff Roger Romero despite his known
incompetence, the destruction of personal pitygeelonging to Plaintis George and Roger
Romero, and the attempted taking of PlairRiffger Romero’s real property. The Individual
Defendants and the Defendant Board of Cp@ammissioners askehCourt to dismiss
Plaintiffs’ Amended Complaint for failure ttate a claim. Additionally, the Individual
Defendants assert qualified immunity, and Defent Morel claims absolute immunity as a
prosecutor. Because the Individual Defendants’ Motirgues that Plaintiffs have failed to state
a claim and incorporates by reference all argumearade in the Board’s Motion, the Court will
address both Motions together below.
I. LEGAL STANDARD

The Court has jurisdiction under 28 U.S§8.1331 and 1367 because Plaintiffs bring
related claims under federal and state law. Blweating a motion to dismiss, the Court takes all
allegations of material fact in the Amended Cdamd as true and construes them in the light
most favorable to the nonmoving partiédgarth v. Seldin422 U.S. 490, 501 (1975). To survive
a dismissal motion, however, Plaffgimust allege facts thateaenough to raise their right to
relief “above the speculative leveBell Atlantic Corp. v. Twomb)\650 U.S. 544, 555 (2007).
The Amended Complaint “does not need detailed factual allegations,” but “requires more than
labels and conclusions, and a formulaic re@tabf the elements of a cause of action}’

Plaintiffs must allege “enouglaéts to state a claim to religfat is plausible on its face,”

not just conceivabldd. at 570. Additionally, to defeatehassertion of qualified immunity,



Plaintiffs’ allegations must be adequate how that (1) each Defendant’s conduct violated a
constitutional or statutory righénd (2) the right was cleargstablished when the violation
occurred Ashcroft v. Al-Kidd563 U.S. 731, 735 (2011). However, “the official seeking absolute
immunity bears the burden sfiowing that such immunity jastified for the function in
guestion.”Buckley v. Fitzsimmon809 U.S. 259, 269 (1993) (inted quotation marks omitted).

The Court will not consider materials outside of the pleadings when resolving a motion to
dismiss, other than those referenced in the AfedrComplaint and central to Plaintiffs’ claims,
or court documents of which ti@ourt may take judicial notic&ee Paces19 F.3d at 1072—-73
(In deciding a motion to dismiss, district courtay properly consider doments referred to in
the complaint and central to the plaintiff's claim, and may take judicial notice of adjudicative
facts.);St. Louis Baptist Temple, Inc. v. FDIED5 F.2d 1169, 1172 (10th Cir. 1979) (“[F]ederal
courts, in appropriate circumstances, may takeeatf proceedings in other courts, both within
and without the federal judicial stem, if those proceedings havélirect relation to matters at
issue.”).
lll.  DISCUSSION

The Court will first address Plaintiffs’ fedd claims, which Plaintiffs have brought
under Section 1983 against all Defenigaln Count I, Plaintiffs allege violations of Roger
Romero’s fourteenth amendment rights to precess and equal protection, and of his eighth
amendment right to be free from cruel and walpunishment. Count IV asserts violation of
George Romero’s fourteenth amendment righidue process andjeal protection. Count V
also asserts violations of due process as togedR@omero, although it is not clear to the Court if
Plaintiffs intend to allege additnal violations of the fourteentimendment in this Count, or a

violation of state law. The Board of County Corseidoners argues that Ridffs have failed to



state a plausible constitutional claim because ki@eAe not pleaded facts to support the required
elements of the alleged violations. The IndividDafendants also argukeat Plaintiffs have

failed to state any plausible claim against theriméir individual capacity, and that Plaintiffs’
official capacity claims must be dismissezthuse the claims are duplicative. The Individual
Defendants assert qualified immunity, and ia tiase of Defendant Morel, absolute immunity.

A. Official Capacity Claims against the Individual Defendants

The Individual Defendants argtigat any official capacity claims against the Individual
Defendants must fail because trag duplicative of Plaintiffstlaims against the Board of
County Commissioners. It is not clear to the Geurether Plaintiffs intend to bring claims
against the Individual Defendanin their official capacityThe Amended Complaint does not
state a particular capacity in which tmelividual Defendants are sued, but it does name
Defendants Stone, Draper, Allen, Stewart, @fitlard “Individually and as Lincoln County
Commissioner.” It also names Defendant Mdselrving as attorney for the Board of County
Commissioners of the County bincoln County” and Defendariivans “of the Lincoln County
Sheriff's Department of the Coundf Lincoln, State of New Mexico.”

“An action against a person in his official e&fty is, in reality, an action against the
government entity for whom the person workgiétrowski v. Town of Dibb)e.34 F.3d 1006,
1009 (10th Cir.1998). When a governmed entity is a defendant anlawsuit, any official
capacity claims against its employees duplicative and may be dismissddman Rights
Defense Center v. Bd. of Cgomm’rs of the Cty. of San Migu€lase No. 18 CV 00355
JAP/SCY, 2018 WL 3972922, *6 (D.N.M. Aug0, 2018). Both the Board of County
Commissioners and the Lincoln @y Sheriff's Department are named defendants in this suit.

Accordingly, the Court agrees with the Indivitlilefendants that any claims against them in



their official capacity are redundant. To the exteat Plaintiffs have lmught official capacity
claims against the Individual Defendarite Court will dismiss those claims.
B. Equal Protection Claims — Counts I(Roger Romero) & IV (George Romero)
The Equal Protection Clause provides thatd[sfate shall ... dertp any person within
its jurisdiction the equarotection of the laws.” U.S.d@hst. amend. XIV, § 1. This Clause
directs that “all persons similarlytgated should be treated alik€ity of Cleburnev. Cleburne
Living Center, InG.473 U.S. 432, 439 (1985). “In order to asseviable equgbrotection claim,
plaintiffs must first make a thsbold showing that they were tredtdifferently from others who
were similarly situated to themBarney v. Pulsipherl43 F.3d 1299, 1312 (10th Cir. 1998).
The basis for Plaintiffs’ eqli@rotection claims, or evemnhether Plaintiffs intend to
assert equal protection claimsuisclear. In Count I, Plaintiffs ate vaguely that “Plaintiff Roger
Romero had a constitutional right to be free fromlations of his right to . . equal protection.”
Amended Complaint I 59. In Count IV, Plaffgticlaim that “Defendats ignored Plaintiff
George Romero’s right[] to equal protection pursuant to the Constitution of the United States of
America in that they intentionally took andsti®yed personal property bis . . . knowing that
he was incompetent.” Amended Complaint I 88weler, Plaintiffs do not describe whether or
how they believe Roger Romero’s equal protactights were violatedor do they explain how
the destruction of George Romero’s property imagolation of his righ to equal protection.
Plaintiffs have failed to allege any of thejoired elements of an equal protection claim,
and they have not pleaded facts that could phyisupport such a clainRlaintiffs do not assert
that they were similarly situated any others, nor do Plaintifidlege that the Board of County
Commissioners or any of the Indilial Defendants treated Plaintitfgferently in spite of that

similarity. Accordingly, PlaintiffsAmended Complaint fails to ate an equal protection claim,



and the Individual Defendants are entitled tolifjed immunity becaus®laintiffs have not
demonstrated the violation of a constitutional right.

C. Eighth Amendment Claim — Count | (Roger Romero)

“The Eighth Amendment, which applies to tB&tes through the Due Process Clause of
the Fourteenth Amendment, pibits the infliction of cruel and unusual punishments on those
convicted of crimes.Wilson v. Seiters501 U.S. 294, 296-97 (1991) (citation and quotation
omitted). In Count I, Plaintiffs contend thatlaihtiff Roger Romero’s Eighth Amendment Right
to be free from cruel and unusual punishmerd walated by putting a disabled, incompetent
veteran in jail.” Amended Complaint § 57. Pl#ifstdo not further categorize their Eighth
Amendment claim, but because no excessive forderivation of medical treatment is alleged,
the Court will interpret Plaitiffs’ claim as one based on conditions of confinem&Bee
Hudson v. McMillian 503 U.S. 1, 8-10 (1992)

Facts sufficient to support a claim for vititan of the Eight Amendment must establish
“both the objective prong of Hiciently serious deprivatin and the subjective prong of
deliberate indifference Gee v. Pache¢®27 F.3d 1178, 1189 (10th Cir. 2010). “[E]xtreme
deprivations are required to make autonditions-of-confinement claimtfudson 503 U.S. at 9
(internal citations and quotation marks omitted). “[O]nly those deprivations denying the minimal
civilized measure of life’s necessities’ are su#fitly grave to form the basis of an Eighth
Amendment violation.1d. Deliberate indifference giires that “the offi@l must know of and

disregard an excessive risk to inmate healtsabety; the official must both be aware of facts

11 As with Plaintiffs’ equal protection claims, Plaintiffs do not explain or describe their Eighth Amendaiemt cl
further. The Court is unsure whether Plaintiffs areytaitempting to assert a alaiunder the Eighth Amendment
because the allegation appears in tees@€ount as an alleged due process violation and no party has addressed the
Eighth Amendment in the briefing. However, because the violation is alleged and Defendants havierasgiye

that all of Plaintiffs’ federal claims are ptausible, the Court will consider the issue.
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from which the inference could be drawn that a s&uiigl risk of harm ests, and he must draw
the inference.Perkins v. Kansas Dept. of Correctiod$5 F.3d 803, 809 (10th Cir. 1999)
(internal brackets and quotation marks omitted).

Plaintiffs have not pleadechg facts to establish eitherahRoger Romero was denied
“life’s necessities” when he was in jail, thrat Defendants were aware of and ignored a
substantial risk to Roger Romero’s health detsa Accordingly, Plaintiffs have not pleaded a
plausible violation of Plaiiff Roger Romero’s Eighth Ameiment Rights. The Individual
Defendants are entitled to qualified immuymind the Court will dismiss the claim.

D. Due Process Claims — Count | (Roger Romero), IV & V (George Romero)

Under the Fourteenth Amendment, ““[n]o State shall ... deprive any person of life,
liberty, or property, without due process ofllaU.S. Const. amend. XIV. The Due Process
Clause encompasses the rights to boticgaural and substantive due proc&ese Cnty. of
Sacramento v. Lewi$23 U.S. 833, 845-46 (1998)). “Under eitliorm of protection, however,
a person must have a protected interesither life, liberty, or property.Chavez-Rodriguez v.
City of Santa FelNo. CIV 07-0633, 2008 WL 5992271, at *6 (D.N.M. Oct. 9, 2008).

Plaintiffs assert that Defendis violated Plaintiffs’ due picess rights when Plaintiff
Roger Romero was tried and convicted whileompetent, Plaintiffs’ personal property was
destroyed, and Plaintiff Roger Rero’s real property was swgjted to a lien and attempted
foreclosure. Plaintiffs do not epify whether they claim vioteons of their substantive or
procedural due process righBecause the allegations in tAsmended Complaint are unclear,

the Court will address both standards.
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1. Deprivation of Liberty — Roger Romero’s Trial & Conviction

Plaintiff Roger Romero assettsat he was deprived of Hiberty without due process by
his trial and conviction while ingopetent. “A claim of incompenhcy may raise ‘issues of both
substantive and procedural due procesiiith v. Mullin 379 F.3d 919 (10th Cir. 2004)
(quotingWalker v. Attorney General67 F.3d 1339, 1343 (10th Cir. 1999). A procedural
competency claim arises from “a trial court’s géid failure to hold a congpency hearing, or an
adequate competency hearingl” (quotingMcGregor v. Gibson248 F.3d 946, 952 (10th Cir.
2001). “TA] substantive competency claim muinded on the allegation ther individual was
tried and convicted while, in fact, incompetentd’

Plaintiffs rely on cases establishing tHdt is axiomatic by now that criminal
prosecution of an incompetent defendant offehdsDue Process Clause of the Fourteenth
Amendment."Godinez v. Moran509 U.S. 389, 412 (1993) (BIZKMUN, J., dissenting)
(citing Medina v. California505 U.S. 437 (1992Riggins v. Nevada&b04 U.S. 127, 138 (1992)
(KENNEDY, J., concurring)Prope v. Missouri420 U.S. 162, 171 (1973 ate v. Robinsagn
383 U.S. 375, 378 (1966)8¢ee also Cooper v. Oklahon&l7 U.S. 348, 354 (1996). However,
these cases all challenge a criminal conviction, either by dipgaal or through habeas claims
for post-conviction relief. Due process competecieyms are generally raised in this context,
and the appropriate remedy involves either asgtective competency &eng, in the case of a
procedural violation, or an overned conviction or grant of hahs relief, in the case of a
substantive due process violati@rant v. Royal886 F.3d 874, 893-94 (10th Cir. 2018).

Plaintiff Roger Romero has already filaduccessful habeas claim challenging his

criminal conviction. In this case, he sealamages under Section 1983 based on Defendants

alleged roles in denying him due process. Acewlyi, the Court will not assume a violation of
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due process based solely on the fact that PiaiRdiger Romero was triedithout the benefit of
a competency hearing and convicteile allegedly incompetengee Hayden v. Nevada Cnty.
664 F.3d 770, 772-73 (8th Cir. 2012) (Sheriff vallegedly convinced a known incompetent
defendant to plead guilty did not cause a constitutional violation becawssshentitled to rely
on the trial court to properly determine thdettelant’s competency). Instead, Defendants’ own
conduct must be analyzed accordingréamlitional due process principles.

a. ProceduralDue Process

To state a plausible Section 1983 claim for aatioh of procedural duprocess, Plaintiff
Roger Romero must allege sufficient factoedtter to demonstrate that he “possessed a
constitutionally protected libertyr property interest such thiiie due process protections were
applicable,” and that he was not “affedian appropriate level of procesgwygart v. Bd. of
Cnty. Comm’rs of Jefferson Cnty., Ka#83 F.3d 1086, 1093 (10th Cir. 2007) (internal
guotation marks omitted). “[O]nce it is determirtedt the Due Process Clause applies, the
guestion remains what process is d@@eéveland Bd. of Educ. v. Loudermdl70 U.S. 532, 541
(1985). “An essential principle of dprocess is that a deprivatiohlife, liberty, or property be
preceded by notice and opportunity for heaapgropriate to the nature of the cadd.”at 542.
However, “due process is flexible and calls$ach procedural proteotis as the particular
situation demandsMathews v. Eldridge424 U.S. 319, 334 (1976).

Plaintiffs allege that thBoard of County Commissioneasnd the Individual County
Commissioners directddefendant Evans to cite Plaint®oger Romero for violation of the
Lincoln County waste ordinance, and thennnsted Defendant Moréb prosecute Plaintiff
Roger Romero on the criminal charges. Defendargse that Plaintiffs hee not pleaded a lack

of adequate process beforaiRtiff Roger Romero was trieghd convicted. The Court agrees,
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because Plaintiffs allege that Roger Romers isaued a citation and was then prosecuted in
state court, where he was represented by d-epointed attorney. Amended Complaint 1 33-
36. Although neither Plaintiff Roger Romero nos defense counsel raised the issue of his
competency at trial, Plaintiffs do not allege ttiety were prevented from doing so or otherwise
lacked a procedural remedfy.

More importantly, Defendants, with the pdsesiexception of Defendant Morel, did not
cause any violation of PlaintiRoger Romero’s procedural dpeocess rights arising from the
trial court’s adjudication of his criminal aasvithout first holding a competency heariSge
Hayden 664 F.3d at 772-73. To the extent Deferiddarel might be responsible for this
asserted violation, he is entitledabsolute immunity as a prosecutiat.at 772. The other
Defendants were entitled to rely on theltdaurt to properly determine Plaintiff Roger
Romero’s competencyd. at 773. Plaintiffs have not allegadplausible claim for deprivation of
procedural due process based on the other Dafdésicown conduct in Plaintiff Roger Romero’s
trial or conviction. Consequéy, the Individual Defendants exentitled to qualified immunity,
Defendant Morel is entitled to absolute imnmity, and the Court will dismiss the claim.

b. Substantive Due Process

Even if process is supplietfja]n arbitrary deprivation ofin individual’s property [or
liberty] right can violate the substantigemponent of the Due Process Claus€dmuglia v.

City of Albuquerque448 F.3d 1214, 1222 (10th Cir.2006) (quot@igrk v. City of Draper 168

F.3d 1185, 1190 (10th Cir.1999)). “But the arbitrariness must be extréme.”

12 To the contrary, Plairffs’ Amended Complaint establishes thatiRtiff Roger Romero received both pre-
deprivation process, in the form of his trial, and post-deprivation process,httmigtate habeas proceedings in
which his conviction was vacated.
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The ultimate standard for determining whether there has been a substantive due

process violation is whether theatlenged government action shocks the

conscience of federal judgdsis well settled that negligence is not sufficient to

shock the conscience. In addition, a giffimust do more than show that the

government actor intentionally or reck#dy caused injury to the plaintiff by

abusing or misusing government power.

Id. (quotingMoore v. Guthrie438 F.3d 1036, 1040 (10th Cir.20@Bjternal quotation marks
and citations omitted)). “[T]he plaintiff mustemonstrate a degree of outrageousness and a
magnitude of potential or actual hathat is truly conscience shockinglt. (quotingUhlrig v.
Harder, 64 F.3d 567, 574 (10th Cir. 1995)).

Assuming Plaintiff Roger Romemas convicted while incompetent, this was a violation
of his substantive due process rights. Be&regor, 248 F.3d at 952. However, Plaintiffs must
still demonstrate that Defendants’ own cortdraused this violation. As discussed above,
Defendant Morel is entitled to absolute immuridy his role as a prosecutor in Plaintiff Roger
Romero’s trial. Plaintiffs havaeot plausibly demonstrated catisn as to any other Defendant,
see Hayden664 F.3d at 772-73, and accordinglaintiffs have failed tstate a plausible claim
for a violation of substantive due processrsteng from Plaintiff RogeRomero’s trial or
conviction. The Individual Defendés are entitled to qualifiedhmunity, Defendant Morel is
entitled to absolute immunity, aride Court will dismiss the claim.

2. Deprivation of Property — Roger Romero & George Romero

Plaintiffs claim deprivation of their personaoperty through Defendés’ direction that
it be removed and destroyed, and deprivatioRlaintiff Roger Romero’seal property through
Defendants’ claim of lien and subsequent atteimpbreclose. Any procedural due process claim
based on these allegations must fail because Fisitdi not plausibly allege a lack of process.

Plaintiffs’ Amended Complaint establishes ttieg destruction of Plaintiffs’ personal property

and the lien placed on Plaintiffobiger Romero’s real property veeconsequences of Plaintiff
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Roger Romero’s criminal conviction, such tha citation provided notice and the criminal trial
provided pre-deprivation processwhich those consequencesutd have been avoided had the
defense attorney asserted Plaintiff Roger Romero’s incompetence. The claim of lien and the
ongoing foreclosure proceeding provided additional process regarding Plaintiff Roger Romero’s
asserted deprivation of real property.

Plaintiffs do not allege th&laintiff Roger Romero failetb receive notice or hearing
before he was deprived of tpsoperty. Plaintiffs do allege adk of notice or hearing as to
George Romero, but they provide no factugbport for this clan beyond the conclusory
allegation.SeeAmended Complaint § 88. Similarly, Plaffs fail to allege any conscience-
shocking conduct in Defendants’ use of the @tatind conviction to obtain legal authority to
clean up Plaintiffs’ property. Although the ditan of an individual known to be incompetent
may be an abuse of governmental power, moredhamdeserved citationfiequired to violate
substantive due proceee Camugliad48 F.3d at 1222. Defendants’ own conduct did not
cause the failure of the state judicial systemroperly determine Plaintiff Roger Romero’s
competency before triakee Haydern664 F.3d at 772-73. ConsequenBjaintiffs have failed to
allege a plausible procedur@ substantive due process ofdbased on the deprivation of
property. The Individual Defendants are entitte qualified immunity, and the Court will
dismiss the claims against them.

IV.  CONCLUSION

The Court does not condone the repeatedofisriminal process against defendants
whose competence is doubtful, such as Plairdifege occurred here. The State of New Mexico
provides a civil process by which a conservatmn be ordered when a person cannot properly

manage his property or affailsie to mental health issu&eeNMSA 1978 §45-5-404
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(providing for appointment ofanservator). Nevertheless, Plaintiffs have failed to state a
plausible claim under Section 1983 because theg hat alleged factualupport for the required
elements of an equal protection, Eighth Amendment, or due process violation.

The Individual Defendants are entitled to kified immunity as to Plaintiffs’ Section
1983 claims because Plaintiffs have not demonstrated the violation of a constitutional right, and
the Court will therefore dismiss those claimseTourt will also disniss any federal claims
brought against the Individual Defendants in tlodiicial capacity as dupiative of the claims
against the Board of County @missioners and the Linco®ounty Sheriff's Department.

Although Defendant Lincoln Counheriff's Department does not appear to have joined
in either the Board’s Motion dhe Individual Defendat’s Motion, Plaintiffsdid not make any
specific allegations regardy the Lincoln County Sheriff's Depanent other than its identity as
a law enforcement agency in the County of Lincoln, of which Defendant Evans was a member,
and its awareness of PlaintiRioger Romero’s incompetenc&eeAmended Complaint 1 5-6,
17-18, 33, 37. Accordingly, the Court will incledefendant Lincoln County Sheriff’s office
and will dismiss Plaintiffs’ Section 1983 clairas to all Defendants because Plaintiffs have
failed to plausibly allege a constitutional \atibn. However, the Court declines to declare
Plaintiffs’ claims to be frivolous. Consideg that Plaintiff RogeRomero was tried and
convicted while allegedly incompetent and Plifi@tvere consequently deprived of their
property, the Court finds that Pdiiffs’ claims did not lack aarguable basis in fact or laBee
Neitzke v. Williams490 U.S. 319, 325 (1989).

Finally, because the Court will dismiss all fealeclaims, the Court declines to exercise
supplemental jurisdiction over Plaintiffs’ remaigistate law claims and will dismiss those as

well. See Brooks v. Gaenz@l4 F.3d 1213, 1229 (10th Cir. 2010) (“if federal claims are
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dismissed before trial, leaving only issuestatte law, the federaburt should decline the
exercise of jurisdiction by dismissing the eagithout prejudice.” (internal brackets and
guotation marks omitted)).
IT IS THEREFORE ORDERED that:
(1) The Individual Defendants’ MOON TO DISMISS UNDER RULE 12 AND
REQUEST FOR ABSOLUTE AND QUALIFIEDMMUNITY (Doc. 37) is GRANTED;
(2) DEFENDANT THE BOARD OF COUNTYCOMMISSIONERS OF THE COUNTY
OF LINCOLN’S MOTION TO DISMISS PLAINTIFFS’ CORRECTED FIRST
AMENDED COMPLAINT [DOC. 21] (Doc. 30) is GRANTED;
(3) Plaintiffs’ official capacity claimagainst the IndividddDefendants will be
DISMISSED WITH PREJUDICE, and
(4) All other claims in Plaintiffs’ Ameded Complaint will be DISMISSED WITHOUT

PREJUDICE as to all Defendants.

%@ORUNITED STATESDISTRICT JUDGE
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