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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO

JAMILEH IBRAHIM,

Plaintiff,

VS,
No. 18 CV 1234 JAP/GBW

ABM GOVERNMENT SERVICES, LLC,

Defendant.

MEMORANDUM OPPINION AND ORDER

In PLAINTIFF'S MOTION TO FILE FIRST AMENDED COMPLAINT (Doc. No. 22)
(Motion), Plaintiff asks the Court tdlaw her to amend the COMPLAINT AND DEMAND
FOR JURY TRIAL (Doc. No. 1) tadd Title VIl employment taliation claims against ABM
Industries, Inc. Defendant ABM Governmesgrvices, LLC (ABMGS) opposes the Moti@ee
DEFENDANT’'S REPONSE IN OPPOSITION TBLAINTIFF’'S MOTION TO FILE FIRST
AMENDED COMPLAINT (Doc. No. 23). Becausedtiff failed to exhaust administrative
remedies as to ABM Industries, Inc., this Gazannot exercise subfematter jursdiction over
those claims. Therefore,g@fCourt will deny the Motion.
l. LEGAL STANDARD

Under Fed. R. Civ. P. 15, a party may amend its pleading once as a matter of course
within 21 days after serving tloemplaint or 21 days after sé&rg of a motion under Rule 12(b),
whichever is earlier. Fed. Riv. P. 15(a)(1). Because Defendant ABMGS’s Motion to Dismiss

(Doc. No. 8) (MTD) was served more than 2¥glarior to the filing of the Motion, Plaintiff
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may not amend her Complaint “as a matter of couitestead, Plaintiff must seek leave of court
under Rule 15(a)(2), which primes: “In all other cases, agpamay amend its pleading only
with the opposing party’s writtetonsent or the coug’leave. The courtsuld freely give leave
when justice so requires.” Fed. R. Civ. P. )& Despite the language this subsection, a
court may deny leave to amend “we@mendment would be futileJefferson Cnty. Sch. Dist.
No. R-1 v. Moody’s Investor’'s Servs., Irncr5 F.3d 848, 859 (10th Cir. 1999. proposed
amendment would be futile if itould be subject to dismissédl. In sum, the grant or denial of a
motion to amend is “within the soumiscretion of the District CourtFoman v. Davis371 U.S.
178, 182 (1962).
I. BACKGROUND

On May 27, 2015, Plaintiff filed a CHABE OF DISCRIMINATION (2015 Charge)
with the United States Equal Employment Oppoity Commission (EEOC). (Resp. Ex. 1.) In
the Charge, Plaintiff statedahher employer was ABMGS, identified as “Respondent”, located
at “101 Walton Way, Hopkinsvi, KY 42240.” (Resp. Ex. 1.) Ptdiff signed the 2015 Charge
certifying that all informatiorn the Charge was “true androect” under penalty of perjuryld.)
In the 2015 Charge, Plaintiff stated she wastby Respondent in March 2013 and that from
November 2014 through April 2015, she was disarated against and retaliated against in
violation of Title VII of the Civil Rights Act.Id.) Plaintiff did not mention ABM Industries, Inc.
in the 2015 Chargeld.) On June 6, 2016, the EEOC issued a Dismissal and Notice of Rights
letter. (Resp. Ex. 2.) On August 17, 2016, Ri#ifiled a Complaint against ABMGS in the
United States District Court fonhe Western District of Kentuckjbrahim v. ABM Government
Services, LLCNo. 4:16-cv-00102 JHM-HBB, MEORANDUM OPINION AND ORDER

(Doc. No. 21) (Ap. 26, 2017) (stating that RIl&T “was hired by Defendant in March of



2013...."). Plaintiff alleged in that case t#eBMGS hired her in March 2013, and Plaintiff
made no mention of ABM Industries, Inc. in her compldoht COMPLAINT AND DEMAND
FOR JURY TRIAL (Doc. No. 1).In that case, ABMGS movdd compel arbitration, and
Plaintiff did not mention ABM hdustries, Inc. in her respsato the motion to compel
arbitration.ld. (Doc. No. 19). The court granted tm®tion on April 26, 2016. Unsurprisingly,
ABM Industries, Inc. was not méaned in the court’s opinionSgeMot. EX. 4.)

On March 29, 2017, less than a month dfmrcase in Kentucky was dismissed for
arbitration, Plaintiff filed a new EEOCHARGE OF DISCRIMINATION (2017 Charge).
(Resp. Ex. 5.) Again, Plaintiff again namedyABMGS as her employer and as Respondent.
(Id.) In the 2017 Charge, Plaintiff alleged tise began working for ABMGS in March 2013.
She further averred that ABMGS retaliated agdies for engaging in ptected activity, i.e.
filing the 2015 Charge and the Kentucky lawsBiaintiff specifically asserted that ABMGS
retaliated against her in Mar@017 by “preventing [her] from g@ng employment elsewhere.”
(Id.) Plaintiff did not mention ABM Indusies, Inc. in her 2017 Chargéd() Plaintiff signed the
2017 Charge certifying to its ttutinder penalty of perjuryld.) This lawsuit was filed within
the 90-day deadline foilihg a claim under Title VIl after re@éng notice of her right to sue
from the EEOC. (Compl. { 9.) Hence, Plaintiff msisow that in the proceedings related to the
2017 Charge, she exhausted her administrativediesiagainst ABM Industries, Inc. Neither
the 2017 Charge nor the original@plaint filed in this case méons ABM Industries, Inc. as
Plaintiff's employer. d.)

On April 18, 2019, Plaintiff filed a ird CHARGE OF DSCRIMINATION (2019
Charge). (Resp. Ex. 6.) The 2019 Charge nam&tkeapondent “Valianhtegrated Services”

and states that ABMGS is “now a subsidiary/afiant Integrated Seices, LLC.” Plaintiff



averred under penalty of perjuttyat “I continue to be retated against by ABM Government
Services, LLC, who is now a subsidiary of Valiamiegrated Services, LLC, when they continue
to deny me employment opportunities, and furthg refusing to remove my name from their
DO NOT HIRE LIST.” (d.) Plaintiff did not mention ABM Industries, Inc. in the 2019 Charge.
On July 26, 2019, Plaintiff filed another lawsmitthe Western District of Kentucky against
Valiant Integrated Services, LLC alleging tishe was hired by “Defendts subsidiary, ABM,
in or about March 2013.” (Mot.>E 7.) Plaintiff makes no mentiasf ABM Industries, Inc. in
her latest complaintld.) See Ibrahim v. Valiant Integrated Services, |.NG. 4:19 CV 91-
JHM (W.D. Ky.) COMPLAINTAND DEMAND FOR JURY TRIAL (Doc. No. 1) (July 26,
2019).

In this lawsuit, on June 17, 2019, ABMG#d@ a Motion to Dismiss arguing that the
Court lacked personal jurisdiction oveb#cause it has no contacts with New Mex@ee
DEFENDANT’'S MOTION TO DISMISS (Doc. Na8B) (MTD). On August 26, 2019 the Court
granted the MTD and dismissed all atai against ABMGS without prejudicBee
MEMORANDUM OPINION AND ORDER (Doc. No. 24) (MOO).

As noted in the MOO, Plaintiff stated lner response to ABMGS’s MTD that she was
“hired by Defendant” i.e. ABMGSSeePLAINTIFF RESPONSE TO DEFENDANT’S
MOTION TO DISMISS (Doc. No. 18) (ResponseMd D at 1.). In her Response to the MTD,
Plaintiff mentioned ABM hdustries, Inc. She asserted thatr‘bause of action arises out of
ABM Industries Inc. and ABM GovernmentiS&es, LLC’s conduct in New Mexico.'ld. at
1.) In an affidavit attached to her Response ¢oMA D, Plaintiff stated that she was “required to
sign an Arbitration Agreement between myseltl ABM Industries loorporated and its

subsidiary companies.id. Ex. A at T 6.) However, the Arbitration Agreement was not attached



to Plaintiff's Response to the MTD or her affidaWtaintiff further testiied that she “signed the
Arbitration Agreement in New Mexico on March 10, 2015d. {[ 7.) Finally, Plaintiff averred
that “[a]s part of my furtheemployment with ABM Industriegwo (2) Agents came to speak
with me in New Mexico.” [d. T 8.) Plaintiff asked the Coux allow jurisdictional discovery
and stated that she intended “to submit intgatories to ABM Government Services, LLC and
to other parties who know or who may knowABM Government Seiges, LLC’s contacts
with the State of New Mexico and with the subject of this litigation as well as follow-up
depositions if appropriate.1d. 1 9.) Plaintiff did not ask for funer discovery into contacts that
ABM Industries, Inc. may have with New Mexi. Moreover, in her Response to the MTD,
Plaintiff stated that she had “dit contact with agents of ABlgbvernmental services (sic) here
in New Mexico.” (Resp. to MTD at 5.) However, her affidavit, Plaintiff stated that the agents
who visited her in New Mexico were from ABIndustries, Inc. (Resp. to MTD Ex. A 1 8.)
Plaintiff did not directlyassert that ABM Industries, In@as her employer at the time the
alleged retaliation took place.

In its Reply brief in support of its MTD, ABGS noted Plaintiff's first-time mention of
ABM Industries, Inc. and assed that ABMGS was formerly a subsidiary if ABM Industries,
Inc. but that it sold ABMGS to Nova Glob8upply and Services LLC on or about May 31,
2017. (Reply (Doc. No. 21) at 5.) ABMGS explad that on June 22, 2017 ABMGS changed its
name to Valiant Government Services, LLE@. @nd Mot. Ex. 8 (Articles of Amendment).) In
its Memorandum Opinion granting ABMGS’s MTD, the Court recognized that ABM Industries,
Inc.’s ties to New Mexico didot support a finding that thiso@rt has personal jurisdiction over
its subsidiary, ABMGSSeeMemorandum Opinion at 5 n. Sgting that jurisdiction over a

parent corporation does not autditally establish jurisdiction ovex wholly-owned subsidiary).



Plaintiff's proposed First Amended Complaint (FAC) (Mot. Ex. A.) contains new
allegations against ABM Industries, Inc. For ex¢enin FAC { 6, Plaintiff alleges that ABMGS
and ABM Industries “are facility managemgmbviders who provided management support to
Federal Government Agencies, wéi@ registered to do businesghe State of New Mexico.”

In paragraph 7 of the FAC, Plaintiff alleges tletall times material,” ABM Industries “owned,
operated, managed, administeraaki/or did business with” ABGS in New Mexico and the
“causes of action that are the basis of this sisearut of such business conduct.” In paragraph 8
of the FAC, Plaintiff avers that “Defendis ABM Government Services, LLC and ABM
Industries, Inc. are an ‘emplayeas that term is defined B2 U.S.C. § 2000e(b).” Plaintiff

alleges that she filed a Charge of Discrintioia against both ABMGS ahABM Industries, Inc.
However, as mentioned, the 2017 Charge, whigiports administrative exhaustion for this
lawsuit, makes no mention of ABM Industries, Inc.

In the FAC, Plaintiff alleges that she wasehdi by Defendants (sic) ABM Industries, Inc.
on or about March 2013[.]” (FA§ 16.) Plaintiff further allegethat the “Air Force staff and
Defendant [ABMGS] and ABMridustries, Inc. had always praised her performance and
evaluated her favorably.... at all relevamiéis, Plaintiff...met or exceeded Defendants
[ABMGS] and ABM Industries, Inc.’s legitimate germance expectations.” (FAC § 17.) In the
FAC, Plaintiff avers that in January 2015, she ingaman email with a new employment contract
for a higher paying position indg from Defendants [ABMGS]nal ABM Industries, Inc., who
asked her to sign and return ittkem by the end of the day.” sfubsequent paragraphs, Plaintiff
added allegations against ABM Industries, that had been made previously against only
ABMGS. (SeeFAC 11 39-44.) In the body of her Motidmwever, Plainff does not explain

how ABM Industries, Inc. was directly involgen her employment, and she does not identify



the perpetrators of the sexual harassment asogegd of ABM Industries, Inc. Plaintiff merely
states that the “Amended Complaint addressdgiadal defendants who were not asserted in
the Plaintiff's initial Complaint.” (Mot. at 1.)

ABMGS submits that in the proposed FAC, mg&mour years after the first EEOC charge
was filed and the Kentucky litigah was commenced, Plaintiff attempts to allege that she was
actually employed by both ABMGS and ABM Indus$y, Inc. ABMGS chaacterizes this as “a
desperate attempt to create jurisdiction whedoes not exist.” (Bsp. to Mot. at 4.)

[I. DISCUSSION

Title VII allows a plaintiff to bring a civiaction only against the respondent named in a
claimant’'s EEOC Charge and only after adsiirgtive remedies have been exhaustégmes v.
Verizon Wireless, Inc2016 WL 9777222, at * 2 (D. N.M. Sept. 28, 2016) (unpublished) (citing
Semsroth v. City of Wichit&804 F. App’x 707, 713 (10th Ci2008)). Under Title VII, an
aggrieved party must file an EEOC charge imithither 180 days or 300 days (in New Mexico)
after the unlawful employment practice occurré? U.S.C. § 2000e-5(e)(1). If an EEOC charge
is filed and dismissed, civil aciis may only be brought within @ays thereafter “against the
respondent named in the charge.” 42 U.S.20@0e-5(f)(1). ABMGS argues that Plaintiff did
not name ABM Industries, Inc. asrespondent in her 2017 Chartiesrefore, Plaintiff has failed
to exhaust administrative remedagainst ABM Industries, Inc.

Nonetheless, there is a narrow exceptiotinéorule requiring that a plaintiff name a
defendant as a respondent in an EEOC charge.factars are pertinemd determining whether

the omission of a defendant’s name in a ghaequires dismissal of a Title VII claim:



1) whether the role of the unnamed parduld through reasonable effort by the

complainant be ascertained at the time of the filing of the EEOC complaint; 2)

whether, under the circumstances, therggts of a named [party] are so similar

as the unnamed party’s that for thegmse of obtaining voluntary conciliation

and compliance it would be unnecessary to include the unnamed party in the

EEOC proceedings; 3) whether its alisefrom the EEOC proceedings resulted

in actual prejudice to the intereststioé unnamed party; 4) whether the unnamed

party has in some way represented toctbraplainant that its relationship with the

complainant is to be through the named party.
Romero v. Union Pac. R,A815 F.2d 1303, 1312 (#cCir. 1980) (quotingslus v. G.C. Murphy
Co.,562 F.2d 880, 888 (3d Cir. 1977)).

As to the firstRomeradfactor, the Court concludes thaBM Industries, Inc.’s role, if
any, in Plaintiff’'s employment was ascertaingter to the filing of the 2017 Charge. In the
2016 case in the Western District of Kentucky, MBS filed a corporatdisclosure statement
indicating that ABMGS was wholly-owned subsidiary of ABM Industries, InBeelbrahim v.
ABM Government Services, LL€16-CV-102 JHM, DEENDANT’'S REVISED
CORPORATE DISCLOSURE STATEMENT (Doc. Nb6). Therefore, as of the January 2017
filing of that corporate disclosure statemengififf would have been aware of ABM Industries,
Inc. and its relationship to ABMGS. Plaifis 2017 Charge was filed in March 2017.

Regarding the second factor, Plaintiff has fatledllege either imer Motion or in the
proposed FAC that ABMGS’s and ABM Industries, Iadnterests were “so similar” that for the
purpose of obtaining voluntary conciliation anangiance it would be unnecessary to include
the unnamed party in the EEOC proceedifysner 615 F.2d at 1312. ABMGS is a separate
entity from its former parent corporation, ABIMdustries, Inc. Moreover, the parent-subsidiary
relationship alone is not sufficient to irate an identity of interests und®@mero See Bowles

v. Grant Trucking, LLC1:16-CV-123-DB, 2018 WL 1033206t *4 (D. Utah Feb. 22, 2018)

(unpublished) (“To assume that shared ownerghsynonymous with sined interests would



disregard the validity of formindifferent business entities fdifferent purposes, including the
parent-subsidiary relationship.”.he only reference to these two entities’ similarity of interests
is Plaintiff's statement that “ABMGS and ABIndustries, Inc. are facility management
providers who provided management suppoRdderal Government Agencies, who are
registered to do business in the State of New beX{FAC { 6.) FurtherPlaintiff alleges that
“ABM Industries, Inc. owned, operated, mandgadministrated, and/or did business with
[ABMGS] in the State of New Mexico and the causgaction that are the basis of this suit arise
out of such business conductd.(] 7.) Other than these statemehtst the two entities engaged
in a similar type of business andgaged in business with each othigintiff fails to allege that
these entities have such a simihanf interests that inclusioof ABM Industries, Inc. in the

EEOC proceedings was unnecessary. The conclgsaigment that the causes of action “arise
out of such business conduct” arsufficient to establish this factdBowles 2018 WL 1033206,
at *4 (noting that conclusory statement that tvo entities shared the same principals, office
location, and employees was insufficient to meet the seRonterofactor). “Common

ownership ... [does] not speakwthether separate business gihave common interests in
conciliation and compliance before the EEOI@.”

The next factor requires the Court to corsidthether ABM Industries, Inc.’s interests
were actually prejudiced by Plaintiff’s failute include it in the EEOC proceedings. ABM
Industries, Inc. has been prejudiced becausasitnot been able to address before the EEOC
whether it or its subsidiary ABGS was actually Plaintiff's empyer. It bears repeating that
ABM Industries, Inc. was not a respondenfioipe the EEOC in 2015 nor was it a defendant in

Plaintiff's 2016 lawsuit filed in Kentucky. Adding AB Industries, Inc. as her employer at this



stage belies all previous adsens in both the Kentucky casand in the 2015 and 2017 EEOC
proceedings.

Finally, the Court must consider whether ABMilustries, Inc. in some way represented
to Plaintiff that its relatiortsip with her was to be throughkBMGS. Plaintiff has provided no
facts from which the Court can infer that sualepresentation was maddaintiff never alleged,
either in the Kentucky suit or itlis suit prior to the filing othe Motion, that ABM Industries,
Inc. contributed to the retaliapconduct of which she complanBased on the allegations in
this case and in previous proceedings, the s that Plaintiff has failed to meet the
requirements outlined iRomero.Therefore, the narrow exceptitmthe exhaustion requirement
does not apply in this case. By failing to na#i&M Industries, Inc. in her 2017 Charge, Plaintiff
has failed to exhaust administrative remedies against ABM Ingsisiinc. The failure to
exhaust means this Court lacks jurisdiction ovsr @aims brought against ABM Industries, Inc.
Hence, the Court will not allow Plaintiff leate amend her Complaint to add ABM Industries,
Inc. as a defendant because such an amendment would be futile.

IT IS ORDERED that PLAINTIFFS MOTION TO FILE FIRST AMENDED

/_égf\HORUNlTED STATESDISTRICT JUDGE

COMPLAINT (Doc. No. 22) is denied.
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