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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
KAREN RAWERS,
Plaintiff,
VS. No. CIV 19-0034 JBG

UNITED STATES OF AMERICA and
CLARISSA SKINNERRAMP

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on: (i) the Defendant United States’ Motion for
Summary Judgment and Memorandum in Support, filed May 18, 2020 (Doc. 56)(“U.S. MSJ");
and (ii) the Plaintiffs Motion for Partial Summary Judgement, filed May 18, 2020 (Doc.
57)(“Rawers MSJ”). The Court held a hearing on June 15, 2826Clerk’s Minutes at 1, filed
June 15, 2020 (Doc. 69). The primary issues are: (i) whether the Court lacks-sdiject
jurisdiction over the case, because Plaintiff Karen Rawers féethlvsuit fewer than six months
after submitting a new administrative claim in violation of 28 C.F.R. § 14.2(x)wkiether
Rawers’ September 28 Letter constitutes an amendment per 28 C.F.R. § 14.4(c);veimether
Defendant Clarissa Skinn®amp was negligent per se when she crashed into Rawers’ car. The
Court concludes that: (i) it has subjecatter jurisdiction over the case, because 28 C.F.R.
8 14.2(c) is a clainprocessing rule rather than a jurisdictional rule; (ii) the September 28 isetter
not an amendment under 28 C.F.R. 8 14.2(c); and (iii) Rawers has established thatFSkimmer-

acted negligently per se. The Court denies the U.S. MSJ and grants the Rawérs MSJ.

This is an amended version of the Court's Memorandum Opinion and QRdevers v.
United StatesNo. CIV 130034 JBCG, 2020 WL 4569591 (D.N.M. Aug. 7, 2020)emorandum
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FACTUAL BACKGROUND

On April 5, 2016, Rawers’ car collided with a vdhithat a United States Postal Service
("“USPS”) employee was operatingeeU.S. MSJ { 1, at 2 (asserting this fact)(citing Complaint
(Jury Trial Demanded) T, 612, at 1, 34, filed January 15, 2020 (Doc. 1)(“Complaint”)); Rawers
Response { 1, at 5 (adting this fact).

1. Breach of the Duty of Care

At the time of the crash, Rawers was driving eastbound along Hoagland Road, in Las
Cruces, New Mexico, heading to her home on Carlyle Drive, which is the next seeélledteau
Drive. SeeRawers M3 {2, at 2 (asserting this fact)(citing Affidavit of Thaddeus Allen at 1
(undated), filed May 18, 2020 (Doc.&J(“Allen Aff.”)); Deposition of Karen Rawers at 23:19
24:4 (taken February 27, 2020), filed May 18, 2020 (Doe2)yRawers Depo.”); Defendés
Response in Opposition to Plaintiff's Motion for Partial Summary Judgment at 1, filed9Jun

2020 (Doc. 63)(stating that this fact is undispufed).

Opinion and Order, entered August 7, 2020 (Doc. 83)(“MOQ”). The Court amended this order to
consider the Defendant United States’ Independent Medical Examination Repd&tRépbrt,”)

which had been excluded from the previous MOO. This MOO also offers updated guidance
regarding Rawers’ ability to call the United States’ expert withesses atidmi@lg her case in
chief.

2For Rawers’ proposed undisputed material facts §951,sBe cites only the Allen Aff.
SeeRawers MSJ at-2. The United States disputes these facts, arguing that “the affidavit, and its
attachment, are hearsay, without any exception, and cannot be presented in a form that would be
admissible as evidence.” U.S. Response { 1, at 1. The United States argues thet tivere
fundamental reasons preventing the Court from relying on the Allen J&€U.S. Response at
10-11.

First, the United States asserts that an affidavit at the summary judgment stadgpe mus
based on personal knowledge and must set forth admisadide SeeU.S. Response at 11. It
argues that a “third party’s description of a witness’ supposed testimony is tadtleswrist for
the summary judgment mill.”” U.S. Response at1Pl(quoting Thomas v. Int'l Bus. Machines
48 F.3d 478, 485 (10th Cir. 1995)). The United States says this rule applies to police officers




investigating accidentsSeeDefendant’s Response in Opposition to Plaintiff’'s Motion For Partial
Summary Judgment at 12, filed June 9, 2020 (Doc. 63)(“U.S. Response”)Gtevensn v. City

of Albuquerque, No. CIV 1-p855 JBLF, 2020 WL 1906065, at *1 n.4 (D.N.M. Apr. 18,
2020)(Browning, J.); Holtz v. Boyd, No. CIV 98034 MV/WWD, 2001 WL 37124843, at *6
(D.N.M. Sept. 17, 2001)(Vazquez, J.)). The United States notes that theAffllen based on
hearsay evidence, because Allen did not witness the acciflept).S. Response at 13. It also
notes that Allen is not an expert entitled to give this testimony at 8&#lU.S. Response at 13.

The United States also challenges Alllen Aff. on the grounds that it is not sworsee
U.S. Response at 413. It argues that, because it is not made under penalty of perjury, it does not
qgualify as a declaration under rule 56(c)(4) of the Federal Rules of Civil ProceSaet).S.
Resmnse at 12.3. The United States argues that these facts mean that the Court may not conside
the Allen Aff. SeeU.S. Response at 11 (citing Estrada v. Cook, 166 F. Supp. 3d 1230, 1238
(D.N.M. 2015)(Johnson, J.); Garcia v. City of Albuguerque, No. CAOD&4 MV/LAM, 2009
WL 10708228, at * 1 (D.N.M. May 15, 2009)(Vazquez, C.J.)).

In response, Rawers filed Allen’s notarized, dated, and sworn affid@egAffidavit of
Thaddeus Allen at 1 (dated June 11, 2020), filed June 12, 2020 (BDb)(:*‘8écond Alen Aff.”).
Rawers argues that, thus corrected, the Second Allen Aff. is appropridie fooart to consider
at summary judgmentSeeRawers Reply at 8. She asserts that Allen will testify to everything in
the Second Allen AffSeeRawers Reply at 8. She contends, further, that the Second Allen Aff. is
based on Allen’s personal knowledge, because he personally spoke with all parties and issue
traffic citation to SkinneRamp. SeeRawers Reply at 9.

Because the Second Allen Aff. resolves the w@tion issue that the United States raises,
the only question left is whether the Court may rely on Allen’s substantive statemibetSecond
Allen Aff. or whether these statements are based on hearsay. SRenmgr's statements to Allen
are not heaes/, because they are statements of a party opposast-ed. R. Evid. 801(d)(2).
Rawers offers the Second Allen Aff. against the United States, and SKangy made the
statements while acting as the United States’ employee “on a matter within tieeodbat
relationship and while it existed.” Fed. R. Evid. 801(d)(2)(D). On the other hand, Rawers’
statements, when she offers them herself, are hearsay without any excepsawvettheir
admissibility. Rawers does not argue otherwise; instéedagues that the United States “does
not and cannot dispute the material facts associated with Officer Alletimdayg.” Rawers
Reply at 9.

Rawers has not established the facts that she argues are undisputed. oAsiSkiriner
Ramp’s statements iAllen’s police report that “she stopped at stop sign and began to cross
intersection headed northbound,” and “she looked both ways but did not see [Rawers’ car],”
Uniform Crash Report compiled by Thaddeus Allen at 2 (April 5, 2016), filed May 18, 2020 (Do
57-1)(“Allen Report”), there is no other testimony from either Rawers or SkiRaerp that the
Court may consider at the summary judgment stage concerning the accident. Rateera sa
deposition, but she attaches only one page from the deposittbe ®awers MSJ.This page
establishes where the accident took place, that Ravassiot on her telephone at the time of the
accident, that she was on some medication at the time but cannot recall exactly vitetioned
and that she was driving between twefme and thirtyfive miles per hour at the time of the
accident. SeeRaweas Depo. at 21:P4:25 (Rawers). Rawers had the option to put before the




The accident occurred on Tuesday, April 5, 2016, between 4:30 p.m. and 4:58qem.
Rawers MSJ 1, at 1 (asserting that the collision occurred around 4:50 p.m., but dispatch was

notified at 4:36 p.m.)(citing Allen Report).Rawers had the right of way as she drove east on

Court and before the United States her version of the crash for the United Stagpsat® Out she
did not do so and instead provides only these secondary details. AccorttiagBqurt will not
adopt any characterization of the crash to which Allen cannot testify based on thanfirs
observations or Skinndkamp’s statements in the Allen Report.

3The United States purports to dispute this fact, arguing that the AllentReflogarsay,
without any exception, and cannot be presented in a form that would be admissible as evidence.
U.S. ResponseT] at 1. “In a civil case, police reports may be admissible as public records under
rule 803(8)(A)(ii)of the Federal Rules of Evidence.” Dorato v. Smith, 108 F. Supp. 3d 1064, 1071
n.6 (D.N.M. 2015)(Browning, J.)(citin@ortch v. Fowler 588 F.3d 396, 402 (6th Cir. 2009);
Foster v. Gen. Motors Cor®0 F.3d 838, 839 (8th Cir. 1994)). Rule 803(8)(Ax@hders
admissible “aecord or statement of a public office” setting out “a matter observed while under a
legal duty to report,” although it excludes from the exception, “in a criminal case, er matt
observed by lavenforcement personnel.” Fed. R. Evid. 803(8)(A)(ii). “This exception, however,
covers only information that the officer observed and recorded in the police report, and not
information that the officer received from third parties.” Dorato v. SmidB F. Supp. 3d at 1071
n.6. “It is well established that entrigs a police report which result from the officer's own
observations and knowledge may be admitted but that statements made by third persarns unde
business duty to report may not.” Dorato v. Smith, 108 F. Supp. 3d at 1071 n.6\W&lker v.
City of Okla. City, 203 F.3d 837, 2000 WL 135166, at *8 (10th Cir. Feb. 7, 2000)(unpublished
table opinion)).SeeDorato v. Smith, 108 F. Supp. 3d at 1071 n.6 (refusing to admit information
in a police report when the Court deemed unlikely “that the officer ebdglirst hand” a vehicle’s
registration information) SeealsoWalker v. Spina, 2018 WL 6519133, at *15 (D.N.M. Dec. 11,
2018)(Browning, J.)(concluding that a police report was admissible under rules 80&i{8(ad)
801(d)(2)).

As discussed above in note 1, the Court will not rely on any information from the Allen
Report or Allen Aff. that derives from Rawers’ hearsay statements conceneiragtident. In
this case, however, the Allen Report provides independent evidence of the crash’&liene
notes that Las Cruces Police Department dispatch was notified of the cre&h @ind: and that
he arrived on the scene at 4:43 p3eeAllen Report at 2. On the first page of the accident report,
he states that the crash’s time was 4:50 (SeeAllen Report at 1. These times are inconsistent,
and the Allen Aff. and Second Allen Aff. do not clarify the accident’s ti@eeAllen Aff. at 1-
2; Second Allen Aff. at . Given the inconsistency, the Court alters Rawers’ proposed fact to
reflect thepossibility that the crash occurred between 4:30 p-ishortly before Las Cruces Police
Department’s central dispatch was notifiechind 4:50 p.m.-- when Allen states that the crash
occurreD.




Hoagland Road going through the intersection with Chateau D®ezRawers MsJ 14, at 2
(asserting this fact)(citing Allen Aff.; Allen Report) Skinner-Ramp was driving a USPS vehicle
northbound on Chateau Drive towards its intersection with Hoagland Road and approached the
stop sign that is on Chateau Drive, right before Chateau Drive intersects HoagkohdIRe
Rawers MSJ B, at 2 (asserting this fact)(citing Allen Aff.; Allen Repott).

SkinnerRamp’s vehicle sustained damage to its front left side, while the frorave¢i’’
vehicle was damaged in the crageeRawers MSJ %, at 2 (asserting that “Ms. [SkinARamp]
failed to yield to oncoming traffic and proceeded to drive through the intersection #utl qoutl
into the path of Plaintiff’'s vehicle, causing the side of Defendant [SkiRaerp’s] USPS delivery
vehicle to collide with the front of Plaintiff's vehicle”)(citing Allen Aff.d] at 1;Allen Report at

1)

“The United States purports to dispute this fact, arguing that the Allen Report fiéthe
Aff. are “hearsay, without any exception, and cannot be presented in a form that would be
admissible as evidence.” U.S. Responde &t 2. The United States has already admitted that
Rawers was driving east on Hoagland Road at the time of the acsigedtS. Response 7], at
1, and Allen’s testimony that cars driving east on Hoagland Road at that intersection miyg the
of way is based on his personal observation of the roads’ layout rather than on Rag&isrzerd
Ramp’s statements Accordingly, this fact is based on admissible evidence and s, feeat the
United States has not provided evidence that specifically controverts RawersA&zordingly,
the Court will deem it undispute8eeD.N.M. LR-Civ. 56.1(b)(“All material facts set forth in the
Memorandum will be deemed undisputed unless specifically controverted.”).

5The United States purports to dispute this fact, arguing that the Allen Report afiéthe
Aff. are “hearsay, without any exception, and cannot be presented in a form that would be
admissible as evidence.” U.S. Respongke §t 2. As discussed in note 1, SkinRamp’s
statements in the Allen Report are not hearsay, and in these statementsighne tdomimaterial
elements of Rawrs’ proposed fact: that before the crash she was driving northward and
approached the stop sign on Hoagland R8ag¢Allen Report at 2.

®The United States purports to dispute this fact, arguing that the Allen Report étieithe
Aff. are “hearsay, without any exception, and cannot be presented in a form that would be
admissible as evidence.” U.S. Respon$e &t 2. As discussed above in note 1, the Court will



2. Communications Between the Postal Service and Rawers

Rawers, through her former counsel, filed a Claim for Damage, Injury or Déattaad
Form with the USPS on December 18, 2017, seeking $953,179.75 in damages arising from the
accident.SeeU.S. MSJ 1L, at 2 (aserting this fact)(citing Declaration of Stanford M. Bjurstrom
(executed May 14, 2020), filed May 18, 2020 (Doc13@Bjurstrom Decl.”); Letter from Dania
Gardea to Cynthia Wood (dated December 20, 2017), filed May 18, 2020 (D8}('Gérdea
Letter”); Claim for Damage, Injury, or Death (undated), filed May 18, 2020 (DoR)BRawers
SF957);” Rawers Responsey at 6 (citing Gardea Letter at 12). The Gardea Letter states: “On
behalf of my client, Ms. Karen Rawers, and based on the above information, we hereby demand
$953,179.95 in full settlement of all claims.” Rawers Respoffsaff6 (asserting this fact)(citing
Gardea Letter at 12); Defendants’ Reply in Support of Motion for Summary Judgment § 7, at 1,

filed June 13, 2020 (Doc. 65)(“U.Seply”)(stating that the fact is admitted).

not rely on any information from the Allen Report or Allen Aff. thatiekes from Rawers’ hearsay
statements concerning the accident. Here, the Court will not adopt as an undisputedfatite
that SkinnefRamp failed to yield and pulled out into Rawers’ way, because this statement is a
characterization of the crash basedstatements from Skinn&amp and from Rawers, and not
based on Allen’s personal observations. It will adopt, however, Allen’s obisertaat Rawers’
car sustained damage to its front, and that SkiRaenp’s vehicle sustained damage to its front
left side in the crash, because this testimony is based on his personal observations.

Even if the Court could rely on Allen’s statements in the Allen Aff., it would hesdate t
so. Although the Allen Aff. states that SkinfRamp and Rawers “confirmed essentially the same
story,” Allen Aff. {8, at 1, SkinneRamp makes contradictory statements in the Allen Report.
There, Allen notes that SkinnBamp told him that she had stopped at the stop sign and had looked
both ways but did not see Rawers’ c&ee Allen Report at 2.

A claim against the United States may be filed by the injured person or his ogdler le
representative using Standard Form $H95"), Claim for Damage, Injury, or DeatlgeeBegay
v. United States, 188 F. Supp. 3d 1047, 1062 n.42 (D.N.M. 2016)(Browning, J.).




On March 14, 2018, Lilley & O’Connell sent a letter to the National Tort Ceinigicating
that Lilley & O’Connell represents Ms. Rawers and that the Gardea Law Frdonger
represented Ms. RawerSeeRawers MSJ B, at 6 (asserting this fact)(citing Letter from Jerome
O’Connell to Kyle Harbaugh (dated March 14, 2018), filed June 1, 2020 (D&)(‘'®darch 14
Letter”)).® The letter states in part: “Please be advised the Lilley & O’Connell, P.A. are now
representing Karen Rawers in the personal claim for damages.” Rawers8\i@bf(asserting
this fact)(citing March 14 Letter at 1). The National Tort Center neitbgponded to nor
acknowledged receipt of Rawers’ March 14 Letter. Ba@ers Resporsf 9, at 6 (asserting this
fact)(citing Declaration of Jerome O’Connell, Esqg. T 10, at 2, filed June 1, 2020 (Doc. 61

1)(“O’Connell Decl.”))1°

8The National Tort Center, based in St. Louis, Missouri, is the USPS’ centerdessgiryg
tort claims against it.

*The United States purports to dispute that this fact is based on proper evidenceeslt argu
that it

objects pursuant to Fed. R. Civ. P. 56(c)(2) on the grounds that the declaration of
Mr. O’Connell and the materials attached thereto are inadmissibisalgeaThe
declaration does not include an attestation that it was signed under “penalty of
perjury,” as required for consideration in summary judgment and pursuant to
28 U.S.C. §1746.

U.S. Reply T 6, at 1. Although O’Connell’s declaration was not sworn under penalty of perjury,
the March 14 Letter, which Rawers cites in in support of the SaeRawers Response | 8, at 6,
entirely supports Rawers’ proposed fact. Further, Rawers refiled tteeatem after swearing to

it under penalty of perjurySeeAmended Declaration of Jerome O’Connell, Esq. at 2, filed June
13, 2020 (Doc. 66)(“O’Connell Amended Decl.”). The United States did not object to the
O’Connell Amended Decl. at the hearin§eegenerallyTr. at 2:2344:18. Accordingly, for this
proposed undisputed material fact, and for others that Rawers proposes and to whichethe Unit
States objects on this baseeU.S. Reply at 22 (objecting to Rawers Response {{-@88at 6

8, for relying on the O’Connell Decl.), the O’Connell Decl. is no longer a basis for dispute.

10Seenote 8, at 7; U.S. Reply 1 9, at 1 (objecting only because the O’'Connell Decl. is not



The National Tort Center sent a letter to Rawers’ former counsel on [2ar&918.See
Rawers Responselp,at 6 (asserting this facty. Lilley & O’Connell responded on April 3, 2018,
by again advising the USPS that she had retained new co8esRRawers Responsely), at 6
(asserting this fact)(citing Letter from Kathy Vinyard to Tyler Redere@atpril 3, 2018), filed
June 1, 2020 (Doc. 610)(“April 3 Letter”)).t? The April 3 Letter states in part: “Enclosed is a
copy of the letter sent to Mr. Harbaugh on March 14, 2018, advising that Lilley & O’Connell, P.A.
are now representing Karen Rawers in the personal claim for damages.” Rawers&§spp
at 6 (asserting this fact)(citing April 3 Letter at'¥)The National Tort Center neither responded
to, nor acknowledged receipt of the April 3 Lett&eeRawers Responselfl, at 7 (asserting this
fact)(citing O’Connell Decl. 1.3, at 2)**

On June 15, 2018, Lilley & O’Connell sent a letter to the National Tort Center providing
references to New Mexico Jury Instructions and providing additional medical infonmat

regarding Rawers’ damages, includiRgwers’ electronic medical recordSeeRawers Response

sworn under penalty of perjury).

IRawers does not support this factual assertion with a citation “to particutargfar
materialsin the record.” Fed. R. Civ. P. 56(c)(1)(A). Rawers attaches this letter, however, to t
Rawers Response as Exhibit$eel etter from Tyler Reder to Dania Gard@mated March 23,
2018), filed June 1, 2020 (Doc. 8). As the United States does not dispute the letter’'s
authenticity or admissibilityseeU.S. Reply 1 10, at 1, the Court deems the fact undisputed.

12Seenote 8, at 7; U.S. ReplyMD, at 1 (objectingnly because the O’Connell Decl. is not
sworn under penalty of perjury).

13Seenote 8, at 7; U.S. ReplyMD, at 1 (objecting only because the O’Connell Decl. is not
sworn under penalty of perjury).

4Seenote 8, at 7; U.S. ReplyML, at 1 (objectingnly because the O’Connell Decl. is not
sworn under penalty of perjury).



112 (asserting this fact)(citing Letter from Jerome O’Connell to Tyler Réted June 15,
2018), filed June 1, 2020 (Doc.-41)(*June 15 Letter")}> The June 15 Letter's purpose was an
attemptto resolve Rawers’ ClaimSeeRawers Responsel®, at 7 (asserting this fact)(citing
O’Connell Decl. T4, at 2)'® The National Tort Center neither responded to, nor acknowledged
receipt of the June 15 LetteBeeRawers Response 1 13, at 7 (assgttiis fact)(citing O’Connell
Decl. 115, at 2)*’

On September 28, 2018, Lilley & O’Connell sent a letter to the National Tort Center
beginning: “This letter is a followp to the December 20, 2017 tort claims notice and settlement
demand submitted on behalf of Ms. Rawers in $953,179.95.” Rawers Response | 14, at 7
(asserting this fact)(citing Letter from Jerome O’Connell to Tyler Redlied September 28,
2018), filed May 18, 2020 (Doc. 3B{“Sept. 28 Letter”))._Sed.S. Reply 14, at 2 (stating that
it admits the Sept. 28 Letter’s quotations); U.S. M3Jdt 2 (asserting this fact)(citing Bjurstrom

Decl. 1 5, at 2} In the September 28 Letter, Rawers’ counsel wrote that she had undergone

15The United States admits that Rawers sent a letter to the National Tort CRaderS.
Reply 112, at 2. The United States purports to dispute the fact that Rawers Respansé 7|
proffers. SeeU.S. Reply § 12, at 2. The United States “admits this letter was delivered to the
National Tort Center, but objects the remainder of the factual assertioMdRriNG. 12 on the
same grounds set forth with respect to UMF No. 6.” U.S. Reply 112, at 2. Because Rdeckrs re
the O’Connell Decl. under penalty of perjusgeO’Connell Amended Declaration at 1, the Court
considers this fact undisputed.

18Seenote 8, at 7; U.S. Reply®R, at 2 (objecting only because the O’ConnaltDis not
sworn under penalty of perjury).

17Seenote 8, at 7; U.S. Reply®B, at 2 (objecting only because the O’Connell Decl. is not
sworn under penalty of perjury).

18SeealsoRawers Response 1 3, at 5 (admitting that she delivered a letter the Postal Servi
on this date).



additional medical procedure that the automobile coflistaused. SeeU.S. MSJ B, at 2
(asserting this fact)(citing Bjurstrom Decl5fat 2); Letter from Jerome O’Connell to Tyler Reder
at 1 (dated September 28, 2018), filed May 18, 2020 (Do&)B6ept. 28 Letter); Rawers
Response §, at 5 (admitting that the Sept. 28 Letter provided additional information concerning
her damages). In the Sept. 28 Letter, Rawers’ counsel “revoked” t8& Slaim amount of
$953,179.75 and demanded $3,500,000.00 in compensation to resolve theSdalthS. MSJ

114, & 2 (asserting this fact)(citing Bjurstrom Decl5 at 2; Sept. 28 Letter at3).1° The National

Tort Center neither responded to nor acknowledged receipt of the Sept. 289 &esRawers

Response 15, at 7 (asserting this fact)(citing O’Connell Decl. I 17, at 2); Amended Deatarati

Rawers admits that the Sept. 28 Letter notified the Postal Service that Rewedesdr
her initial offer and increased her demand to $3,500,0008#®Rawers Responsel$}, at 7.
Rawerspurports to dispute the United States’ proposed undisputed material fact 4, at 2, in the
Rawers Respons&eeRawers Response3fat 5. She “denies the letter constitutes an amendment
to the SF95 claim previously provided to the Government” and fdenany of her letters
constitutes an amendment to the-&F previously provided to the Government.” Rawers
Response § 3, at 5. The United States proffers as an undisputed material faet Segitt 28
Letter constitutes an amendment, and the Couttadiress the legal consequence of Rawers’
Sept. 28 Letter in the Analysis section. The Court will address materiality irogmgn’s
Analysis section.SeeSEC v. Goldstone, No. CIV 12257 JB/GBW, 2015 WL 5138242, at *27
n.95 (D.N.M. Aug. 22, 2015)(®wning, J.)(stating that “relevance is a legal argument that is best
left for the Analysis Section”)

20Rawers proposes as undisputed that the Sept. 28 Letter “was an attempt to resolve the
claim.” Rawers Responsel$, at 7. The United States “specifically disputes the contention that
September 28 Letter was ‘an attempt to resolve the claim,” and arguesitmatéfter speaks for
itself and the Government relied only on the content of the letter, not the thoughts of wdicise
are set forth in lsi declaration.” U.S. Reply 1 14, at 2. Rawers’ characterization of the Sept. 28
Letter as “an attempt to resolve the claim,” Rawer Response { 14, at 7 hath&s an amendment
to the claim is a legal conclusion, rather than a fact, and the Coudddiiéss this issue in the
Analysis section.SeeSEC v. Goldstone, 2015 WL 5138242, at *27 n.95 (stating that “relevance
is a legal argument that is best left for the Analysis Section”).

-10 -



112, at 2!

On January 15, 2019, Rawers filed her Complaint, asserting a claim for damages against
the United States arising from the April 5, 2016, meticle accident.SeeU.S. MSJ | 5, at 2
(asserting this fact)(citing Complaint §46, at 1, 8f> Before Rawers filed the lawsuit, the
United States did not contact Raweegarding her claim, and it did not respond to any of her
letters. SeeRawers Responsel®, at 78 (asserting this fact)(citing June 15 Letter at 1; Sept. 28
Letter at 1; O’Connell Decl. D, 13, 15, 17, at Z¢ Lilley & O’Connell is the only coured of
record for Rawers; the Gardea Law Firm, P.C., has neither appeared nor pediaipthis
litigation, and it has not had any involvement in the claim process since March,S8#8awers
Response 17, at 8 (asserting this fact)(citing O’Connell Decl. { 8%t 1).

The USPS denied Rawers’ -8B tort claim via letter dated March 20, 2019 (the “March
20 Letter”). SeeU.S. MSJ 1B, at 3 (asserting this fact)(citing Bjurstrom Decl7, %t 2; Letter
from Stanford Bjurstrom to Dania Gardea (dated March 20, 2019), filed May 18, 2020 (Boc. 56
6)); Rawers Responsesfat 56 (admitting this fact). The United States sent the March 20 Letter
denying Rawers’ SB5 tort claim to the Gardea Law Firm. The March 20 Letter also specifically

referenced thiawsuit. SeeRawers Response { 18, at 8 (asserting this fact)(citing O’Connell Decl.

21Seenote 8, at 7; U.S. Reply 1 15, at 2 (objecting only because the O’Connell Decl. is not
sworn under penalty of perjury).

22Rawers admits that she filed the lawsuit on January 15, ZBdéRawers Response4y
at5;id. 117, at 8.

23Seenote 8, at 7; U.S. Reply 1 16, at 2 (objecting only because the O’ConnelisDreatl.
sworn under penalty of perjury).

24Seenote 8, at 7; U.S. ReplyX, at 2 (objecting only because the O’Connell Decl. is not
sworn under penalty of perjury).

-11 -



120, at 3); U.S. Reply 1 18, at 2 (admitting this fact); Letter from Stanford Rjordb Dania

Gardea (dated March 20, 2019), filed June 1, 2020 (Dod3%tMarch 2D Letter”)(“As your

client has now filed a civil action in the United States District Court regardingniiter, her
administrative claim is hereby denied.”). Neither Rawers nor her attagneived the March 20
Letter from the United States via registered or certified m@deRawers Responsel®, at 8

(asserting this fact)(citing O’Connell Decl.29, at 3)%°

3. Rawers’ Medical History Since the Accident

Rawers has received medical treatment for her injuries she suffered from tenaQe
U.S. MSJ 1, at 2 (asserting this fact)(citing Complain#JfL516, 18, at 24); Rawers Response
1 1, at 5 (admitting this fact). Rawers underwent an examination with heecesargical spine
expert, Dr. Paul Saiz, on December 4, 2019, and he subsequently issued his expert report in thi
matter on December 19, 201%5ee Rawers MSJ ¥, at 2 (asserting this fact)(citing Spine
Opinion/Medical Record Review (dated December 19, 2019), filed May 18, 2020 (Doc. 57

3)(“Saiz Report”))?®

25Rawers proposes that “[n]either Ms. Rawers nor her attorney of record” aedbis
March 20 Letter. The United States “objects to the inadmissible statemigirig(ren Mr.
O’Connell’s declaration) that Ms. Rawers did not receive” the March 20rL&it&. Reply 118,
at 2. The O’Connell Decl. and the O’Connell Amended Decl. do radenclear whether Mr.
O’Connell had an independent basis for knowing that Rawers did not receive thasietdrom
Rawers’ statements which are not evidence before the Court at this stagee O'Connell
Amended Decl. T 14, at 2; O’Connell DecR(} at 3. Rule 56 does not generally prohibit hearsay
at the summary judgment stage but rather prohibits only hearsay that “cannot be presented in a
form that would be admissible in evidence.” FeD. R. Civ. P. 56(c)(2). Rawers statgsetha
would tesify at trial. SeeStipulated Pretrial Order at 13, filed June 26, 2020 (Doc. 77). There is,
therefore, no reason to think that Rawers’ statements regarding whether shal rdeeiMarch
20 Letter will not be admitted at trial. Accordingly, the Court has not alteredrRguweposed
fact.

2®The United States disputes Rawers use of expert witness reports fra®aid)r.
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Rawers then retaed spinal cord stimulator specialist, Richard Rauck, who reviewed
Rawers’ medical records, interviewed her by telephone on December 30, 2019, agdenthse
issued his expert report on January 13, 2(2€eRawers MSJ 8, at 2 (asserting that DRauck
examined Rawers on December 30, 2019)(citing Letter from Richard Rauck to Jerooma €l C
(dated Jan. 13, 2020), filed May 18, 2020 (Doc4X7Rauck Report”)?’ Rawers submitted a
number of her claimed medical billings in this matter to Jodofsddd, RN, BSN, MBA, for a
reasonableness review, and Schofield subsequently issued her expert report on January 14, 2020.
SeeRawers MSJ 9, at 3 (asserting that she submitted all of her medical bills to Schofield)(citing

Letter from Joan Schofield to Jerome O’Connell (dated Jan. 14, 2020), filed May 18, 2020 (Doc.

Dr. Rauck, and SchofieldSeeU.S. Response 19, 26, at 23, 6. It argues that these reports are
unsworn hearsay testimony that may not be presented as admissible ev&sat¢&. Response
9 7, at 3 (citing Fed. R. Evid. 603, 8803). It further argues that, ¢euse these reports are
unsworn, it is “not competent evidence on summary judgment” and that the Court cannot
consider it. U.S. Response at 14 (quoting Peak ex rel. Peak v. Cent. Tank Coatings, Inc., 606 F
App’x 891, 895 (10th Cir. 2015)). The Court has previously excluded unsworn expert reports
from its consideration of summary judgment motioBgeCoffey v. United States, No. CIV 08
0588, 2011 WL 6013611, at *4 n.26 (D.N.M. Nov. 28, 2011)(Browning, J.).

In her reply, Rawers resolves this issue. She obtained declarations fr@aid)r.
Dr. Rauck, and Schofield in which each swears under the penalty of perjury that they wdwld test
under oath in accordance with the opinions and statements in their repedBeclaration of
Paul Saiz, M.D. al (undated), filed June 12, 2020 (Doc:-B4'Saiz Decl.”); Rauck Decl. at 1
(undated), filed June 12, 2020 (Doc.-®f‘Rauck Decl.”); Declaration of Joan Schofield at 1
(undated), filed June 12, 2020 (Doc.-84'Schofield Decl.”). As the United Statelwes not
dispute the substance of the proposed facts, the Court deems these facts undisputed.

2'The United States purports to dispute this fact, and it argues that the Rauck Report
suggests that DRauck did not himself examine Rawers but instead onigweed her medical
records and conducted a telephone intervi€geU.S. Response at 3. Rawers argues that this
distinction is “an immaterial argument of counsel.” Rawers Regly#f 5. The record reflects
that Dr.Rauck did not physically examine Rawers and only reviewed her medical records and
spoke with her on the telephongeeRauck Report at 1. Accordingly, the Court has altered the
fact to better reflect the record, which shows thatR2ruck has not examined Rawers.
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57-5)(“Schofield Report”)?® An Independent Medical Examination panel (“IME Panel”)
produced a report on Rawers’ medical condition dated April 6, 2@&&Panel Independent
Medical Exammation Report (dated April 6, 2020), filed May 18, 2020 (Doc:6K7TIME

Report”)?° The United States asked the IME Panel to provide opinions on “(i) diagnoses and

28The United States purports to dispute this fact's substance and argues that tiedSchof
Report indicates only that Rawers submitted “a number of medical bills” rathealthmadical
bills. U.S. Responsed] at 34. The United States also disputes this fact's materigigeU.S.
Response 9, at 4. Rawers does not directly respond to these arguments in her Segdhawers
Reply 15, at 5. Because the record reflects only that Rawers submitted “a number cdlmedi
bills,” Schofield Report at 1, the Court alters Rawers’ proposed fact. The Cdluaddiess
materiality in this opinion’s Analysis sectiolseeSEC v. Goldstone, 2015 WL 5138242, at *27
n.95 (stating that “relevance is a legal argument that is best left for the &rtadygdion”).

2°Rawers proposes several facts based on the IME Report, which the Uniéstl Staert
witnesses producedgeeRawers MSJ 1 105, 27, at . The United States argues that the IME
Report “is hearsay, without any exception, and cannot be presented in a form that would be
admissible as evidence.” U.S. Respon8,fat 4. In addition, the United States arguesRbb
26(b)(4) of the Federal Rules of Civil Procedure bars Rawers from calentViE Panelists as
witness without showing “exceptional circumstances,” and that Rawers has nahieatiewing.

U.S. Response at 15.

The IME Report is admissible because it is-hearsay, and neither an affidavit nor a
sworn declaration need accompany the report. When a party introduces its owrrepqurer
courts-- including the Court- have held that such evidence is inadmisshtdarsay SeeLiebling
v. Novartis Pharm. Corp., No. CV 11D263 MMM (MRWX), 2014 WL 12576619, at *1 (C.D.

Cal. March 24, 2014)(Morrow, J.)(collecting cases); Coffey v. United States, 2011 WL 6013611,
at *4 & nn.22, 26 (D.N.M. Nov. 28, 2011)(Browning, J.). When a party introduces its opponent’s
expertreport, however, courts have found this evidence admissible akeaosay under Rule
801(d)(2) of the Federal Rules of Eviden&=e e.q.,Collins v. Wayne Corp., 621 F.2d 777, 781

82 (5th Cir. 1980)(finding that an expert employed by a company isohapany’s agent, and
statements by the expert regarding the matter of expertise are admissions of the
company)(Collins’)(superseded on other grounds bydFR. Evid. 103(a)as recognized by
Mathis v. Exxon Corp., 302 F.3d 448, 459 n.16 (5th Cir. 2002)e Chicago Flood Litig., No.

93 C 1214, 1995 WL 437501, at *11 (N.D. Ill. July 21, 1995)(Conlon, J.)(“A party’s pleadings
and expert reports often constitute party admissions pursuant to Fed. R. Evid. 80)L(d3&).
alsoPernix Ireland Pan Dac v.l¥ogen Malta Operations Ltd., 316 F. Supp. 3d 816;&Z19D.

Del. 2018)(Bryson, J.)(surveying case laiyotte v. Praxair, InG.640 F. Supp. 2d 1335, 1337
(W.D. Wash. 2009)(finding that a plaintiff truck driver could not introduce a report produced by
consulting group hired by plaintiff’'s employer’s insurance company because the consulting group
“was not [the defendant’s] agent at the time of the accident or when the reportepasegt).
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But seeKirk v. Raymark Indus., Inc61 F.3d 147, 164 (3d Cir. 1995)(“[A]n expert witness is not
subject to the control of the party opponent with respect to consultation and testimony he or she is
hired to give.”);_In re Refco Inc. Sec. Litig., No.-0#D-1902 (JSR), 2013 WL 12191891, at *10
(S.D.N.Y. March 11, 203); Durham v. Cty. of Maui, 804 F. Supp. 2d 1068, 1070 (D. Haw.
2011)(Seabright, J.). Rule 801(d)(2)(c) of the Federal Rules of Evidence providesthtdrizgent

[is] admissible as nehearsay if it ‘was made by a person whom the party authorized te anak
statement on the subject.United States v. Ballqu59 F. Supp. 3d 1038, 1059 (D.N.M.
2014)(Browning, J.). “[Rule 801(d)(2)(D)] makes ‘a statement by the party’s agesenant
concerning a matter within the scope of the agency or employment, made during the existence of
the relationship,” not hearsay.” Boutwell v. SW Com. Mgmt., Inc., No. CIV1T03 JB/LFG,

2009 WL 2950839, at *F (D.N.M. Aug. 7, 2009)(Browning, J.). Courts have admitted a party’s
submission of its opponent’s expert reports or testimony ah@arsay by finding either that: (i)

the expert was authorized to make a statement on the subject by the party that retarpdrt;

or (ii) the expert was an agent or employee of the party that retained the &gqebntre Hanford

Nuclear Rsrv. Litig., 534 F.3d 986 (9th Cir. 2008)(concluding that an expert’'s testimony at a
bellwether trial was an admission of a party opponent under rule 801(d)(2)(Chertbite
“plaintiff [could] not now exclude trial testimony that sherself, proffered”)Collins, 621 F.2d

at 78182 (finding that an expert employed by a company is that company’s agent, and statements
by the expert concerning the matter of expertise are admissions of the company).

First, the Court may admit the IMReport as noimearsay, because the United States
authorized the members of thdE Panel to make the statements thereBeeln re Hanford
Nuclear Rsrv. Litig., 534 F.3d at 1016; Reid Bros. Logging Co. v. Ketchikan Pulp Co.,699 F.2d
1292, 130637 (9th Cir. 1983)cert. denied464 U.S. 916 (1983)(finding that a report prepared by
an employee of a shareholder of the defendant’s parent company at the defeadaats that
was circulated within the office was an authorized statement under rule 20()(Marceau v.

Int’l Bd. Elec. Workers, 618 F. Supp. 2d 1127, 1:48(D. Ariz. 2009)(Murguia, J.)(expert report
admissible under rule 801(d)(2)(c), because the defendants “authorized [the expegd$tigate

the subject matter of the Report and thesue the Report”); Glendale Federal Bank v. United
States 39 Fed. Cl. 422, 4235 (Fed. CI. 1997)(holding that the deposition of an expert who was
not withdrawn before trial was an authorized party admission); Fed. R. &¥idd)(2)(c).

Dr. Shelley’s catract with the United States details compensation for responsibilities including
“prepar[ing[ testimony, reports, charts, and exhibits and discuss[ing] findings WSAO.”
Contract Between DBrian Shelley and the U.S. Attorney’s Office for the DigtotNew Mexico

at 7 (dated August 25, 2019), filed June 12, 2020 (Doé)6Dr. Shelley Contract”). The United
States’ expert withesses “conduct record reviews and data analyses in efaraéstimony in
person or by written report and to providach testimony in court or by trial deposition.”
Dr. Shelley Contract at 8. The Bhelley Contract indicates that the United States not only
authorizes, but compensates Bhelley for producing written and oral statements regarding
Rawers’ caseSeeDr. Shelley Contract. Further, as here, once a party puts an expert forward as
its expert to testify at trial, that expert is “authorized” to speak for thg pegarding the issues

the party hired the expert to address. Consequently, the CourtHfatdbe IME Report may be
properly considered as an authorized admission under rule 801(d)(2)(C).

The IME Report is also admissible as Awarsay, because the IME panelists act as the
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United States’ agents during their period of employment by the USitads. SeeCollins, 621
F.2d at 78182, Boutwell v. SW Commerical Mgmt., Inc2009 WL 2950839, at *3. Cf. N5
Techs. LLC v. Capital One N.A., 56 F. Supp. 3d 755, 765 (E.D. Va. 2014)(EBAP) expert

reporttherefore is not admissible underl®801(d(2) absent a showing . . . that the expert was
acting as the party’s agent or employee or was specifically authorized ¢oansédtement on that
subject.”).

The Honorable Judge Royce Lamberth of the United States District Court for thet Dist
of Columbia found that “[i]f an expert is truly a mere agent or employee of the hiring e
our judicial system'’s reliance on expert testimony is misplacéhble Foods Mkt. Grp., Inc. v.

Wical Ltd. P’ship No. 1:17CV-01079RCL, 2019 WL 6910168, at *3 (D.D.C. Oct. 22,
2019)(Lamberth, J.). The Court has great respect for Judge Lamberth and Judge Ellis, who come
out differently than the Court. Nevertheless, the Court thinks the rationale of this &proac
idealistic, and does not reflect accurately wisahappening in the real world of modern expert
testimony. It might be a better world if experts’ testimony did not match what the proponent of
the evidence wants the expert to say, and was truly independent. But this does not matitk the rea
in our own adversarial system, and an alternate universe might not be better or as tjwod a
current system. Experts who give unwanted opinions rarely see the light of day. They become
undesirable “consult” experts. When an expert gives formal opinions, and the proponent lists the
expert as a witness and produces the expert report, that party is signaling that opiméon is t
proponent’s position.

It is evident that a testifying expert acts as an agent of the proponent, beegueponent
means the Court and the opposing party to rely on the expert’s statistics as the popament
Further, the proponent is adopting the positions detailed in the expert’s report. It does not make
sense for the opponent to not be able to use these statistics that the proponentirsgaaty#isc
own at the summary judgment stage or at all. The notion that testifying expenist dheir
proponent’s agents does not accurately reflect what is going on in th&&afollins, 621 F.2d
at 781-82.

Additionally, agents need not be puppets; they may still maintain some measure of
independence or objectivity while acting under the principal’s direc&eDr. Shelley Contract
(asking Dr.Shelley to “[e]xercise neutrality and maintain independence”). Actual authontg ste
from a principal’s expressions to an age8eel-800 Contacts, Inc. v. Lens.com, Inc., 722 F.3d
1229, 1251 (10th Cir. 2013). An agent has actual authority when she “reasonably believes, in
accordance with the principal’s manifestations to the agjesitthe principal wishes the agent”
to engage in the action1-800 Contacts, Inc. v. Lens.com, Inc., 722 F.3d at 1251 (quoting
Restatement (Third) of Agency 8 2.01). Here, the United States has askbtEtRarelists to
prepare the IME Report and tstify at trial. SeeRawers Reply at 6 (emphasis in original)(citing
Dr. Shelley contract)(stating that D8helley is expected to “[t]estify, if applicable, as an expert
witness during the trial either in person or by written reportThe Dr.ShelleyContract also
states that scope of the “work will be determined as the matter proceeds, amdswidjdrt to the
needs and requests of the USAO.” Binelley Contract at 9. The [Bhelley Contract thus makes
clear that the IME Panelists were “subjiecthe. . .control” of the United StatesSeeRestatement
(Third) of Agency 8 1.01 (2006)(defining agency); Dr. Shelley Contract.

Although the United States hired the IME Panslasg independent contractors, actors’
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designation of their relationshipse not determinative of the relationships’ legal statbeel-
800 Contacts, Inc. v. Lens.com, Inc., 722 F.3d 1229, 1251 (10th Cir. 2013)(“An independent
contractor can be an agent. An agent need not be an emploBeadury v. Phillips Petroleum
Co.,, 815 F.2d 1356, 1360 (10th Cir. 1987)(“[T]he terms ‘agents’ and ‘independent contractor’ are
not necessarily mutually exclusive.”); Appleby v. Kewanee Qil Co., 279 F.2d 334, 336 (10th Cir.
1960)(“[A] broker is but a species of agent who may also be an independent contré&&eralso
Proctor & Gamble Co. v. Haugen, 222 F.3d 1262, 1278 (10th Cir. 2000)(finding that, although
distributors were “more analogous to independent contractors than to employees6uliey c
nevertheless be agents); Bhelley Contract at 10. Here, the United States provided the IME
Panelists with “express authority” to gener#te IME Report by providing the panelists with
“actual authority . . . in very specific or detailed language.” Restatemiaind) ©f Agency §
2.01. SeeDr. Shelley Contract at-10 (listing all services the United States wants3belley to
provide in association with the Rawers case). Based upon th8hehey Contract, the IME
“report appears to have been conducted.at the defendant’s request and to be within the scope
of their agreement.’Boutwell v. SW Com. Mgmt., Inc., 2009 WL 2950839, at7%inding that
under these circumstances “rule 801(d)(2)(D) would apply”); Dr. Shelley Can#acordingly,
the Court concludes that the IME Report may be considered as an agent admission under rule
801(d)(2)(D).

Additionally, when a party introduces its own expert report as evidence at the summary
judgment stage, an affidavit or sworn declaration must support that r§a@Peak ex rel. Peak
v. Cent. Tank Coatings, Inc., 606 F. App’x 891, 895 (10th Cir. 2015)(noting that “unsworn expert
reports are not competent evidence on summary judgment” and “cannot be considered oy summa
judgment.”);Tanner v. McMurray, 429 F. Supp. 3d 1047, 1135 n.176 (D.N.M. 2019)(Browning,
J.)(“Courts may not consider unsworn expert reports in the summary judgment corfest.R;
Civ. P. 56(c).Cf. Doe v. Univ. of Denver, 952 F.3d 1182, 1191 n.7 (10th Cir. 2020)(noting the
party’s dispute over unsworn expert reports and suggesting solutions that “might” Testite
v. Empire Mktg. Strategies, 942 F.3d 979, 1000 (10th Cir. 2019)(remanding to the district court
with the instruction that “an unsworn doctor’'s noé@ be considered when the defendants attach
the note to their motion for summary judgment and relied on it in arguing for summary
judgment”)(empasis in original). By contrast, here, Rawers is attempting to rely on her
opponent’s expert reporGeeRawers MSJ 125, 27, at . Accordingly, the United States’
IME Report need not be sworn because Rawers is offering the r&sa€apobiancy. City of
New York, 422 F.3d 47, 55 (2d Cir. 2005)(finding that a district cowsia sponte decision to
exclude a defendant’s submission of a plaintiff's unsworn doctor’s lettemssummary judgment
consideration was an abuse of discretion); Stonebarger v. Union Pac. R.R. Co., 76 F. Supp. 3d
1228, 1236 (D. Kan. 2015)(Robinson, J.)(considering an unsworn expert report after the movant’s
opponent attached it in responsggmaritan Health Ctr. v. Simplicity Health Care Pl&59 F.
Supp. 2d 786, 799 (E.D. Wis. 2006)(Clevert, J.)(“To get an expert’s opinion into the record for
summary judgment usually involves use of an affidavit or deposition testimony. Howevegdeca
[the party] proffers its opponent’s expert report against that opponent, the report canderedns
an admission by a pargpponent[.]”). Accordingly, the Court will consider the IME Report’s
statements for the truth of the matter asserted and adopts the substancersefNRaw | 1-B5,
27 at 3-6.
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Finally, the Court condldes that the United States correctly argues that Rawers must show
“exceptional circumstances” before she may call the IME Report’s authors tp. t&seFed. R.
Civ. P. 26(b)(4)(D)(ii). As indicated above, the United States has stated titahdsto call the
IME Panelists as witnesseseeStipulated Pretrial Order at 17, filed June 26, 2020 (Doc. 77).
Courts determining whether a party may rely on its opponent’s expert have primarily dmaee
different tests: (i) the exceptional circumstances test; (ii) the discretionangivgjdest; and (iii)
the entitlement testSeelLehan v. Ambassador Programs, Inc., 190 F.R.D. 670, 673 (E.D. Wash.
2000)(collecting cases)(Shea, Lghan”).

First, many courts have held that a party may call aomgmt’s expert witness to testify
at trial only under “exceptional circumstance£’q., Archer v. Grynberg, 951 F.2d 1258 (10th
Cir. 1991)(upholding a district court’s decision to prohibit a plaintiff from contactinfeadant’s
nontestifying expert o calling the expert as a witness at trial because the plaintiff failed to
demonstrate that he “was a particularly unique expert or that they are unablddyg’emnother
expert “with similar expertise”).ehan 190 F.R.D. at 672See generally. Fifth Towers, LLC
v. Aspen Ins. UK, Ltd., No. 3:18V-151-CRS, 2016 WL 11200224, at *4 (W.D. Ky. Jan. 13,
2016)(Whalin, M.J.)(finding that “a party that seeks to obtain discovery of facts or opimatzhs
by a nontestifying consulting expert bears the burdershow exceptional circumstances.”);
Roach v. Hughes, No. 4:13G80136JHM, 2015 WL 13022807, at *3 (W.D. Ky. Jan. 8,
2015)finding that non4estifying expert witness not subject to discovery by party’s opponent
unless the “opposing party can demonstrateptonal circumstances, and that it is impracticable
for the party to obtain the facts or opinions on the same subject by other means”); R.@afIms
Inc. v. CU Interface, LLC 657 F. Supp. 2d 899, 904 (N.D. Ohio 2009)(Lioi{réquiring
exceptional zcumstances for a party to depose its opponent’stestifying expert)aff'd, 606
F.3d 262 (6th Cir. 2010 FMC Corp. v. Vendo Co., 196 F. Supp. 2d 1023, 1046 (E.D. Cal.
2002)(Wanger, J.)(applying the exceptional circumstances test to prevent a partiefrasing
its opponent’s expert witnesdp re Shell Oil Refinery132 F.R.D. 437, 440 (E.D. La. 1990),
opinion clarified,134 F.RD. 148 (E.D. La. 1990)(Mentz, J.)(concluding that a party’s- non
testifying experts are subject to discovery by the party’s opponent only under exceptional
circumstances)Cf. Peterson v. Willie81 F.3d 1033, 1037 (11th Cir. 1996)(holding that a party’s
designation of a witness does not control whether the witness should be allowed to tettdy for
party’s opponent).

The Honorable Judge Blair Bennett of the United States District Court fddditbern
District of lowa also found that “the ability of apposing party to call a nevdesignated expert
at trial should depend upon the showing of extraordinary circumstances.” House v. Comined |
Co. of Am., 168 F.R.D. 236, 245 (N.D. lowa 1996)(Bennett, H9(s€). Nonetheless, Judge
Bennett in House found that, after “an expert is designated, the expert is recogpmskatng
part of the common body of discoverable, and generally admissible, information and testimony
available to all parties.” 168 F.R.D. at 24See als&.E.C. v. Koenig, 557 F.3d 736, 744 (7th
Cir. 2009)(Easterbrook, C.J.)(“A witness identified as a testimonial expaviaitable to either
side[.]”). Judge Bennett applied a test “guided by a balancing of probative value agaisterej
under Fed. R. Evid. 403,” that congidé the following factors: (ijthe interests Rule 26 was
designed to protect(ii) “the peculiar prejudice that could arise if the jury is informed that an
expert presented by one party was hired, then dropped, by the other(@grtyfie court’s interest
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in the proper resolution of issues”; and (iv) “the interests of the party seekingstingotey in
presenting'the testimony to the jury. 168 F.R.D. at 245eeRubel v. Eli Lilly, 160 F.R.D. 458,
460 (S.D.N.Y. 1995)(Kaplan, J.)(applyiagsimilar four factor test).

Third, some courts have applied an “entitlement” standard, which allows a party who
undergoes a rule 35 examination by the party opponent’s expert witness to callrtbss aittrial.
Seee.qg, Crowe v. Nivison, 145 F.R.D. 657, 6598.(Md. 1993)(Kaufman, J.)(citing Fed. R. Evid.

35); Fitzpatrick v. Holiday Inns, Inc., 507 F. Supp. 979, 809 (E.D. Pa. 1981)(Huyett,
J.)(allowing a plaintiff to call the defendant’s expert at trial after a rule &mvation, but limiting
the witness to the facts and opinions in the expert report, and ordering the plaintiffite pagedrt
“the customary expert witness fee for testimony at trial”) Ctawe v. Nivision, the Honorable
Judge Kaufman for the United States District Courttlier District of Maryland, explained that,
“[i]n return for suffering an invasion of his person, the examined party is entitledki® usa of
such information as results from the examination.” 145 F.R.D. at 658.

A small minority of courts have analyzed this issue under the Federal Rules aidévide
See e.g Selvidge v. United States, 160 F.R.D. 153, 156 (D. Kan. 1995)(Newman, M.J.). For
example, the Honorable Magistrate Judge Newman of the United Statest @istuit for the
District of Kansas, found that, under rule 703, “a designated expert withess may not withhold”
opinions “within the area of his expertise, simply because the inquiring party is nottsheéhpar
has retained him.” 160 F.R.D. at 156 (granting plaintiff leave to depose his opponent’s expert
witness). SeeKowalsky v. Dakota, Minnesota & E. R.R. Corp., No-@V-292D, 2009 WL
10692837, at *4 (D. Wyo. Oct. 15, 2009)(Beaman, M.J.)(finding that, under rule 702, “once a
party has designated an expert witness as some who will testifgl, the later withdrawal of that
designation may neither prevent the deposition of that withess by the opposing party nor the
expert's testimony at trial”)(citing James Wm. Moore et al., Moore’s kéderactice
26.80[l][a]).

One of the hardeshings in litigation is finding a good expert. It is a skill that must be
learned and often takes a lot of time. Many plaintiffs’ lawyeqgend their own time without
immediate compensation for their efforts. Lawyers often develop closemslaps with experts
that can last well beyond that case and often surpass multiple cases and yeatatedt thie
principle of protecting an attorney’s work if the opponent can call that withesscamitsitness.

The other side is getting something for fr&ee generalbAlan L. Zimmerman et alEconomics

and the Evolution of Noiarty Litigation Funding in America, 12 N.Y.U. J.L. & Bus. 635, 644
(2016)(noting the rising cost of expert witness fees). The opponent should have to show
exceptional circumstances to benefit from the other side’s work. Such free loadiconsistent

with the AngleAmerican adversarial system and with the American wiech leaves attorney

fees with the partiesSeePeter v. Nantkwest, Inc140 S. Ct. 365, 3701 (explaining that under

the American rule, which “has roots in our common law reaching back to at leasttlcerdi8iry,”

every “each litiganpays his own attorney’s fees, win or lose, unless a statute or contract provides
otherwise”)(internal quotations and citations omitted).

Accordingly, of the aforementioned approaches, the Court concludes that theasmatepti
circumstances test best rgoizes the “underlying principles of litigationehan 190 F.R.D. at
672. “The advisory committee notes indicate that the structure of rule 26 gely ldeveloped
around the doctrine of unfairness designed to prevent a party from building his eviny casans
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of his opponent’s financial resources, superior diligence and more aggressivatpegafger
v. Jane C. Stormont Hosp. & Training Sch. for Nurses, 622 F.2d 496, 502 (10th Cir.3880).
Durflinger v. Artiles, 727 F.2d 888 (10th Cir. 1984)(Doyle, C.J.)(“The rule is designed to gromot
unfairness by precluding unreasonable access to an opposing party’s diligent taedtpe).
Moreover, allowing a party to call its opponent’s expert puts the opponent in the diffictitbposi
of crossexamining its own expert witness. Granger v. Wisner, 134 Ariz. 377, 382, 656 P.2d 1238,
1243 (1982)(refusing to allow plaintiff's former expert to testify for defendant, becaaiséfpl
would be unable to crosamine expert effectively and stating that “[c]resamination is a
difficult art which is not made easier when counsel must perform it on a tightrdpienilarly,
expert might be dissuaded from testifying candidly if he or she could later be callablst bhoth
parties._Seelealy v.Counts, 100 F.R.D. 493, 497 (D. Colo. 1984)(Kane, J.).

Also, any other rule cripples the proponent’s ability to control its presentation of exiden
For example, sometimes experts get carries away and give lots opinions in their emthasia
serve theerson who hired them. The expert may comment on facts that are not true or sound for
witnesses. The proponent may want the expert to testify on only one of ten opinions. The
proponent should be able to present that one opinion without the opponectiehgpicking the
opinions and presenting one or more otheBeelehan 190 F.R.D. at 672 (stating that an
“underlying principle[] of litigation” is “that each party is free to choos®vis expert withesses

. and to exercise its judgment”).

Typically, to demonstrate exceptional circumstances, a party must show thahaot ca
obtain equivalent information from another sour&eeFifth Towers, LLC, 2016 WL 11200224,
at *4; Wolt v. Sherwood, 828 F. Supp. 1562, 1568 n.18 (D. Utah 1993)(Anderson,
J.)(“[E]xceptional circumstances might exist where the settlarty’sexperthas unique expertise
which may not be readily available to other rs@ttlingparties or where the settlingarty’sexpert
participated in tests which cannot be replicated by eeperts’). “Obviously, if the party has
already retained its own expert to testify on the same subject matter then evatepttomstances
will be lacking.” S. Fifth Towers, LLC2016 WL 11200224, at *4SeeSanchez v. Dupnik, 362
F. App’x 679, 681 (9th Cir. 2010)(finding that the district court acted within its discretion when i
denied a party’s request to call the opposing party’s expert during his case inwhki&f)Eargo
Bank, N.A. v. Chesapeake Fin. Servs., Inc., No. CIV.A. M3&2439, 2013 WL 5816489, at
*2 (D. MD. Oct. 28, 2013)(Garbis, J.)(finding that it would be unfair to allow a party to call an
opponent’s expert witness if the opponent planned to call the withess aRuGal)OImstead, Inc.
v. CU Interface, LLC, 657 F. Supp. 2d 899, 903 (N.D. Ohio 2009)(“The Sixth Circuit .
generally forbids a party from calling the opposing party’s expert as a witness, averaif the
opposing party does not intend to use #gtert.”), aff'd, 606 F.3d 262 (6th Cir. 2010)See
Ferguson v. Michael Foods, Inc., 189 F.R.D. 408, 409 (D. Minn. 1999)(Doty, J.)(prohibiting a
party from calling his opponent’s expert witness at trial, because it would “undermimeipgl
objective & Rule 26, namely, to ‘prevent a party from piggybacking on another party’s trial
preparation™). “Once a witness has been designated as expected to tesaly thiene may be
situations when the witness should be permitted to testify for the oppuesityg” Peterson v.
Willie, 81 F.3d 1033, 10338 (11th Cir. 1996). Nevertheless, “[t]his decision is committed to the
sound discretion of the district courtPeterson v. Willie81 F.3d at 1037.

A party “carries a heavy burden’ in demonstrating the existence of exceptional
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circumstances.’Ager v. Jane C. Stormont Hosp. & Training Sch. for Nurses, 622 F.2d 496, 503
(10th Cir. 1980Q(citing Hoover v. United States Dept. of Interior, 611 F.2d 1132, 1142 n.13 (5th
Cir. 1980)). HereRawers’ expertsre able to testify regarding all issues discussed in the IME
Report. CompareRauck Report at-8; Saiz Report at 124, with IME Report at 23. Like the

IME Panel, Rawers’ experts examined her following the accident and prioalto $&eSaiz
Report at 1. Further, there is no indication that the United States made any att&optdr the
market” on experts in this area. Indeed, in a routine personal injury case like thiseddeitéd
States could not do so. In this area, there is a robust and abundant market féis’p&nati
defendants’ expert witnesses who testify regarding all varieties of bodigrats and injuries.

See generalllan L. Zimmerman et alEconomics and the Evolution of Ndtarty Litigation
Funding in America, 12 N.Y.U. J.L. & Bus. 635, 644 (2016)(describing the market for expert
witnesses) Accordingly, unless Rawers demonstrates exceptional circumstances, Rawers may not
call the IME Panel at trialSee generalfR.C. Olmstead, Inc., 657 F. Supp. 2d at 90#]he

Sixth Circuit does not allow a party to call another party’s expert as a witness.”).

Assuming that the balancing approach applies, Hbase factors still weigh against
allowing Rawers to call the IME Panel at tri@eel68 F.R.D. at 245. First, the Court concludes
that prohibiting Rawers from calling the IME Panel serves rule 26’s underlying ststerg
preventing Rawers from relying on her opponent’s “diligence” and “preparation” for Acger
v. Jane C. Stormont Hosp. & Training Schr Nurses 622 F.2d 496, 502 (10th Cir. 198@Bee
Fed. R. Civ. P. 26. Further, because this trial is to the bench, there is no risk“péthéar
prejudice” to the jury._House, 168 F.R.D. at 24&eventing Rawers from calling the IME Panel
would nd limit the Court’s ability to properly resolve the issue, because the United Stateisinte
to call the IME Panel. Moreover, Rawers has her own experts. The Court will thusshieaorny
from both the IME Panel and Rawers’ experts, and have the IME Report in evidence. This is a
full and robust record from which the Court will have plenty of information to make its findings
of fact; the Court will not be short of evidence. This will provide the Court withceuft
information to decide the relevamssues. Finally, as discussed above, Rawers has demonstrated
no special interest in presenting this testimony. Hence, the Court has considerdevtrg re
factors undeHouse and has determined that it would be inappropriate to allow Rawvead the
IME Panelists as withesses at tri&lee168 F.R.D. at 245.

Finally, the Court is not convinced that the minority entitlement approach is consigkent w
rule 35. Rule 35 provides an examinee with the right to “a copy of the examiner’s report” upon
request. Fed. R. Civ. P. 35. This right allows the examinee to discover the opinions that the repor
contains to prepare for trialSeeFed. R. Civ. P. 35. Rule 35 is limited to this reporting
requirement; it does not allow a party to call éx@aminer as a witness at triaeeCarroll v.
Praxair, Inc. No. 05307, 2007 WL 437697, at *2 (W.D. La. Feb.7, 2007)(Wilson,
M.J.)(explaining that Rule 35 “could have stated that the party is also entitled to depose t
examiner, but it does not”; thushe limitations of other rules will control the taking of depositions
of examinatiorconducting expert witnessesHpuse 168 F.R.D. at 246 (concluding that Rule 35
“undeniably does not provide for deposition or use at trial of the examining expertithere
party”)(emphasis in the original). The Court gave consideration to whether ih@tesbf the
United State’ expert IME witnesses should make any difference. The Coundtaly decides
that it should not treat the IME any differently than any other defendant’'s expertsle Whi
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conditions resulting from the motor vehicle crash on 4/5/16; (ii) reasonableness asgltpede
treatment for the diagnoses and conditions listed above; (iii) current relagdoses and
conditions; and (iv) necessary future care to treat the diagnoses and conditions I{gied in
Rawers MSJ 1.3, at 3 (citing IME Report at 2).

The ME Panel found that the crash caused Rawers’ asymptomatic cervical degenerative

disk diseas® at C45, C56, and C67°! to become permanently symptomatBeeRawers MSJ

defendants like to call their experts independent, ultimately, they are the defenxiaerts €hey
deserve no different rule. It is true that the party who moved for examination must, ast,reque
deliver the examiner’'seport to the plaintiff.SeeFed. R. Civ. P. 35(b)(1). The plaintiff then must
deliver all the reports to the examiners it h@seFed. R. Civ. P. 35(b)(3). But these special rules
for the IME report do not make the United States’ IME panelists alaifab Rawers to call at
trial. The Court, therefore, finds that rule 35 does not allow Rawers to call the IME2R el

30Cervical degenerative disk disease affects patients as follows:

The dehydration or desiccation of the disc material reduces the flexibility
and typically the height of the disc. In some cases, the degeneration causes
pain from loss of disc height and abnormal motion or compression between
the vertebra and causing pain. Cervical disc degenerative disorder can be
characterized by neck pain. This neck pain can be most prevalent when the
patient is upright or moving the head and can be reduced by lying down or
reclining . . . The cervical nerve roots innervate the back of the head and
neck as well as the arms and hands. If they are affected, the patient could
have burning, tingling, numbness, and pain in these areas. Sometimes
headaches result from cervical degenerative disc problems.”

Cervical Degenerative Disk Disease @ UCLA Spine Center,
https://www.uclahealth.org/spinecenter/cervidagjenerativelisc-disease (last visited Sept. 14,
2020).

3%The neck region of the spine is known as the cervical spine. This region consists of
seven vertebrae, which are abbreviated C1 through C7.” Understanding Spinal Anatgimys Re
of the Spine: Cervical, Thoracic, Lumbar, Sacral, Colorado Comprehensive Spine elnstitut
https://www.coloradospineinstitute.com/education/anatomy/spagabns/ (last visited Sept. 14,
2020).
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7121, at 5 (asserting that the IME panelists agree witlsBiz’ conclusion on thifact)(citing IME
Report at 25); Saiz Report at 12.The crash also aggravated Rawers’ previously asymptomatic
cervical stenosis, resulting in neck painSeeRawers MSJ 14(a), 17, at 3. Rawers received

a “required” thredevel anterior cervical discectomy and fusion (“ACD#Decause of this neck

pain, as well as nerve impingement caused by the crash. RawersIM@&), %t 3*° The crash

32Rawers proposes as an undisputed material fact a quotation from the IME Report:
“Dr. Saiz concluded thabhé motor vehicle crash of 4/5/16 caused Ms. Rawers’ prior asymptomatic
cervical degenerative disk disease at3C£56, and Cé7 to become permanently symptomatic,
and the AIMS panel agrees with this.” Rawers M0 fat 5. The United States argues tha
fact representsd' quote of a hearsay opinion contained in an unsworn expert report that
characterizes a hearsay opinion in another unsworn expert report.” U.S. RespbnaeA As
discussed above, the IME Report is admissible asheansay, ad Rawers may introduce its
statement that it agrees with [¥aiz’ conclusion. DrSaiz’ statements in the Saiz Report are also
acceptable evidence after Rawers attached a sworn declaration fr@aiDstating that he will
testify to the Saiz Report’s contents at tri@eeSaiz Decl. at 1. DiSaiz states in the Saiz Report
that the “motor vehicle accident on 4/5/2016, to a reasonable degree of medical probaidég, c
Ms. Rawers’ prior asymptomatic cervical degenerative disc diseasemat@6 and C67 to
become permanently symptomatic.” Saiz Report at 12. Because this statemerit S@pers’
proposed fact, and because the United States does not specifically contreeeld. . Response
1 21, at 7, the Court will adopt DBaiz’ conclsion as undisputed.

34An ACDF is “a surgery to remove a herniated or degenerative disk in the medkerior
Cervical Disectomy & Fusion, Mayfield Brain & Spinkttps://mayfieldclinic.com/pacdf.htm
(last visited Sept. 14, 2020).

3Rawers proposess an undisputed material fact the following conclusion from the IME
Report: “The panel attributed the following to the crash: neck pain, from aggravati@vioiysty
asymptomatic spinal degeneration; canal stenosis and nerve impingement requéésl/ehre
ACDF.” Rawers MSJ 14 at 34 (citing IME Report at § 23). The United States purports to
dispute this fact. U.S. Responsg4] at 5. The United States argues that Rawers “relies solely on
the unsworn hearsay testimony contained in an expert report.” U.S. Resdahsat %. As
discussed above, the IME Report is admissible asdearsay. Because the IME Report supports
Rawers’ proposed fact, and because the United States does not specifically dahtsmets.S.
Response { 14, at 5, the Court will adopt the IME Report’s conclusion as undisputed.
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did not aggravate Rawers’ peisting degenerative disk disease atd.% SeeRawersviSJ 122,

at 5 (asserting that the IME panelists agree with $aiz’ conclusion)(citing IME Report at 25
26); Saiz Report at 1¥. Rawers has incomplete spinal fusion at3#hd C56. SeeRawers MSJ

1 18, 23, at 5 (the IME Panel agrees with BaiZ conclusion that there is incomplete fusion at

C4-5 and C5-6)(citing IME Report at 25-26); Saiz Report at®13.

%¢The Iumbar spine has five vertebrae abbreviated L1 through L5 (largest).”
Understanding Spinal Anatomy: Regions of the Spine: Cervical, Thoracic, Lumbar,, Sacral
Colorado Comprehensive Spine nstitute,
https://www.coloradospineinstitute.com/education/anatomy/spagabns/ (last visited Sept. 14,
2020).

3’Rawersproposes as an undisputed material fact a quotation from the IME Report:
“Dr. Saiz concluded that the motor vehicle crash of 4/5/16 did not cause aggravation of pre
existing degenerative disk disease atd,.&nd the AIMS panel agrees with this.” RawdiSJ
122, at5. The United States argues that the fact represaguste of a hearsay opinion contained
in an unsworn expert report that characterizes a hearsay opinion in another unswornpgxpért re
U.S. Response 2R, at 8. As discussed above, the IME Report is admissible @saosay, and
Rawers may introduce its statement that it agrees witBd&z. conclusion. DrSaiz’ statements
in the Saiz Report are also acceptable evidence after Rawers attached a swornodefttarati
Dr. Saiz statig that he will testify to the Saiz Report’'s contents at triakeSaiz Decl. at 1.
Dr. Saiz states in the Saiz Report that the “motor vehicle accident on 4/5/2016, sorsabda
degree of medical probability, did NOT cause aggravation of her preexisting degenesative di
disease at L-3.” Saiz Report at 12 (capitalization in original). Because this statement suppor
Rawers’ proposed fact, and because the United States does not specifically dahtsmets.S.
Response 22, at 7-8, the Court will adopt Dr. Saiz’ conclusion as undisputed.

38Rawers proposes as an undisputed material fact a quotation from the IME Regert: “Af
reviewing the cervical spine radiographs taken on 12/4/19, the panel agrees \BifzDhat there
is incomplete fusioat C45 and C56.” Rawers MSJ 23, at 5. The United States argues that the
fact representsd’ quote of a hearsay opinion contained in an unsworn expert report that
characterizes a hearsay opinion in another unsworn expert report.” U.S. Resp@naed] As
discussed above, the IME Report is admissible asheamsay, and Rawers may introduce its
statement that it agrees with [¥aiz’ conclusion. DrSaiz’ statements in the Saiz Report are also
acceptable evidence after Rawers attached a sworarakaoh from DrSaiz stating that he will
testify to the Saiz Report’s contents at trideeSaiz Decl. at 1. DiSaiz states in the Saiz Report
that Rawers “has evidence of nonunion at3Cdnd C56.” Saiz Report at 13. Because this
statement supports Rawers’ proposed fact, and because the United States daasficatlsp
controvert it,seeU.S. Response 2B, at 8, the Court will adopt D8aiz’ conclusion that Rawers
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The crash also caused Rawers’ spinal cord stimdfttmmalfunction, which exacerbated
her preexisting condition causing “low back pain &ftllower extremity pain* Rawers MSJ
14(c), at 4;see alsdrawers MSJ T 19, at 5 (“DiMalizzo found that the spinal cord stimulator
probably was damaged in” the accident, and “the subsequent care for this wasodlaeshime
accident.”). Asa result of the damage to the stimulator, Rawers had to undergo surgery for its
“replacement and revision3eeRawers MSJ 94, at 6; Rauck Report ai8 Future replacements
of the system would not be related to the April 5, 2016, crf@sebRawers M3 124, at 6 (asserting
that the IME Panel agreed with DRauck’s conclusion that the crash damaged the spinal cord
stimulator, necessitating replacement and revision)(citing IME Report ;@Ra6¢k Report at-8

9.4 Once the stimulator was properly resil, Rawers reverted to baseline statBeeRawers

has evidence of nonunion at C4-5 and C5-6 as undisputed.

3%A spinal cord stimiator is an implanted device that sends low levels of electricity
direction into the spinal cord to relieve pain...Spinal cord stimulators consist of itleis(the
electrodesand a small, pacemakkke battery pack (the generator). The electrodes are placed
between the spinal cord and the vertebrae (the epidural space), and the genelated under
the skin, usually near the buttocks or abdomen. Spinal cord stimwdltovgatients to send the
electrical impulses using a remote control when they feel pain.” EellaneSaanM.D. Spinal
Cord Stimulator Johns Hopkins Medicine, https://www.hopkinsmedicine.org/health/treatment
testsandtherapies/treatingainwith-spnal-cord-stimulators (last visited Sept. 14, 2020).

40Rawers proposes as an undisputed material fact the following conclusion frivtEthe
Report: “The panel attributed the following to the crash: low back pain andwedt Extremity
pain, from exacerbation of pexisting condition; requiring removal and replacement of spinal
cord stimulator, with wound complications.” Rawers M3A(t) at 34 (citing IME Report at
23). The United States purports to dispute this fact. U.S. Respadsat{s. The United States
argues that Rawers “relies solely on the unsworn hearsay testimony contained intaiepage
U.S. Response T4, at 5. As discussed above, the IME Report is admissible alseacsay.
Because the IME Report supports Rawers’ psepofactseelME Report I 25, and because the
United States does not specifically controvedegU.S. Response T4, at 5, the Court will adopt
the IME Report’s conclusion as undisputed.

4IRawers proposes as an undisputed material fact:
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MSJ 120, at 5 (asserting that the IME Panelists agree wittSaiz’ conclusion on this fact)(citing

IME Report at 25); Saiz Report at 12 (asserting this f&dthe IME Report found that “[a]ll care

The IME Pankagreed with DrRauck who also “found that the MVC of
4/5/16 resulted in damage to the spinal cord stimulator, necessitating replacement
and revision. [DrRauck] also stated that future replacements of the system,
beyond 2019 would not be related to the motor vehicle crash of 4/5/16, and the
AIMS panel is in agreement with this as well, having also concluded that Ms.
Rawers had been restored to her baseline following the February 2018 spinal cord
stimulator generator system replacement.

Rawers MSJ 94, at 6 (citing IME Report at 26). The United States argues that the faeden{y

“a quote of a hearsay opinion contained in an unsworn expert report that characterizesya hear
opinion in another unsworn expert report.” U.S. Resporse &t 8. As discussed above, the

IME Report is admissible as ntrearsay, and Rawers may introduce its statement that it agrees
with Dr. Rauck’s conclusion. DRauck’s statements in the Rauck Report are also acceptable
evidence after Rawers attached a sworn deaaarfrom Dr.Rauck stating that he will testify to

the Rauck Report’s contents at trifleeRauck Decl. at 1. DRauck states in the Rauck Report
that “Ms. Rawers’ motor vehicle accident of April 5, 2016 resulted in her spinal condadtm

being damaged and required replacement in 2016. This failed which subsequently required
replacement in 2018. Neither of these replacements/revisions would have beearyadsent

the MVA of April 5, 2016.” Rauck Report at 8. Rauck also states that “future replacements

of the system (beyond 2019) would not be related to the motor vehicle accident of April 5, 2016.”
Rauck Report at 9. Because these statements support Rawers’ proposed faetaasd the
United States does not specifically controvedeeU.S. Response 2y, at 8, the Court will adopt

Dr. Rauck’s conclusions as undisputed.

4?Rawers proposes as an undisputed material fact a quotation from the IME Report:
“Dr. Saiz concluded that the motor vehicle crash of 4/5/16 caused malfunction of the sginal cor
stimulator, and that once the stimulator was properly revised she reverteelinebsimtus, and
the AIMS panel agrees with this.” Rawers M&Dfat 5. The United States argues that the fact
represents “hearsay opinion contained inuasworn expert report that characterizes a hearsay
opinion in another unsworn expert report.” U.S. Respor® @t 7. As discussed above, the
IME Report is admissible as ntrearsay, and Rawers may introduce its statement that it agrees
with Dr. Saiz’ conclusion. DrSaiz’ statements in the Saiz Report are also acceptable evidence
after Rawers attached a sworn declaration fromSBiz stating that he will testify to the Saiz
Report’s contents at trialSeeSaiz Decl. at 1. DiSaiz states in the &aReport that the “motor
vehicle accident on 4/5/2016, to a reasonable degree of medical probability, causedtioralfunc
of the spinal cord stimulator, which increased Ms. Rawers prior asymptomateglgfain and
increased her baseline low back pance the spinal cord stimulator was revised, she did revert
to her baseline status.” Saiz Report at 12. Because this statement supperss jraposed fact,

- 26 -



for the conditions listed above was reasonable and necessary, and related to the 4/6f16 [mot
vehicle collision].” SeeRawers MSJ 15(a), at 4 (citing IME Report at 233.

Rawers is expected to have cervical pand left upper extremity pain despite future
treatment, related to the accident, and she will need future medication and Iptsigay to
maintain her current level of functioningeeRawers MSJ €5, at 6 (asserting that the IME Panel

agrees with tis conclusion of DrRauck)(citing IME Report at 26); Rauck Report 4t Rawers

and because the United States does not specifically controgeslit,S. Response 2D, at 7, the
Court will adopt Dr. Saiz’ conclusion as undisputeD.

4The United States argues that the fact represents “hearsay opinion contained in an
unsworn expert report that characterizes a hearsay opinion in another unsworreprpeit.S.
Response 15, at 5. Further, the United States contends that “ThgRy&Eport does not delineate
or define what constitutes ‘[a]dare.” This is incorrect. The IME Report does specify which
“care” it refers to. It specifies care for “diagnoses and conditiongirestiom the motor vehicle
crash on 4/5/16.” IME Report at 23. It lists the following conditions: (i) “neck peoam f
aggravation of previously asymptomatic spinal degenerations; canal stenosis and nerve
impingement required three level ACDF; (ii) numbness and tingling in the thumb, index, and long
fingers, left hand”; (iii) low back pain and left lower extremity pdnom exacerbation of pre
existing condition; requiring removal and replacement of spinal cord stimulator, with wound
complications”; and (iv) “secondary depression, resolved.” As discussed above, the pBlE Re
is admissible as nehearsay. Because thdE Report supports Rawers’ proposed faeelME
Report at 23, and because the United States does not specifically contrgeelt i§. Response
15, at 5, the Court will adopt the IME Report’s conclusion as undisputed.

4“Rawers proposes as an undisu material fact that the IME Panel agrees witHRRuck
that “Ms. Rawers would be expected to have cervical pain and left upper extremityeppite d
future treatment, related to the motor vehicle crash of 4/5/16, and that she would nesd fut
mediation and physical therapy to maintain her current level of functioniriggyers MSJ 25,
at 6. The United States argues that the fact represeqisote of a hearsay opinion contained in
an unsworn expert report that characterizes a hearsay opinion in another unsworrepagert r
U.S. Response b, at 8. As discussed above, the IME Report is admissible @seaosay, and
Rawers may introduce its statement that it agrees witlR&uck’s conclusion. DRauck’s
statements in the Rauck Report are also acceptable evidence after Rawers attached a sworn
declaration from DrRauck stating that he will testify to the Rauck Report’s contents at 8.
Rauck Decl. at 1. DRauck states in the Rauck Report that “I would expect Ms. Rawers to
continue to have cervical pain and left upper extremity pain despite future treatmenpaifihs
related to the motor vehicle accident of April 5, 2016. | believe she will need futureati@thc
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submitted bills totaling $469,902.94 to an expert for a reasonableness analysis, bsomablea
expenses totaled $381,781.94%6ee Rawers MSJ 26, at 6 (asserting th&awers incurred
$469,902.94 in medical expenses as a result of the accident and that a reasonablgaisss ana
suggested this amount should be reduced by $88,131)(citing Schofield Repdit Bhd )ME

Panel “did not disagree with” these findings in general, but “d[id] not think Ms. Rawers is

currently in need of surgical fusion revision in the cervical spieeRawers MSJ %7, at 6

and physical therapy to maintain her current level of functioning.” Rauck Repe@t aB8cause
this statement supports Rawers’ proposed fact, and because the United Statesspeesfinally
controvert it,seeU.S. Response 3b, at 8, the Court will adopt DRauck’s conclusion as
undisputed.

“The United States disputes this fact and argues that Schofield’s report syhears
opinion rather than a fact, and not matergeeU.S. Response b, at 6. These arguments lack
a sound basis in the law and the case’s facts. After the United Skadethe U.S. Response,
Rawers submitted a declaration from Schofield which states under penaltjuof geat she will
testify to the contents of her report at tri8eeSchofield Decl. at 1. Further, expert withesses are
allowed to testify in théorm of an opinion, and if the United States has specific issues with the
expert’'s methodology or conclusions, the proper remedy is to file a motion pursuant to Daubert v.
Merrell Dow Pharmaceuticals, InG09 U.S. 579 (1993). The Court always addresedsriality
disputes in the Analysis sectiokeeSEC v. Goldstone, 2015 WL 5138242, at *27 n.95 (stating
that “relevance is a legal argument that is best left for the Analysis Section”).

The United States also argues that Rawers’ proposed fact “nss$tateeport’s content.”
U.S. Response 3b, at 9. It asserts that Schofield does not link any particular bills to Rawers’
accident but instead “merely reviewed the bills that were presented to her by clmunsel
reasonableness.” U.S. Responsbfat 29. In reply, Rawers asserts that Schofield “has no
obligation to link the ‘medical necessity’ of the care as the Government’s ekjpedsalready
done so.” Rawers Reply 1 10, at 8. The Schofield Report states that Rawers’ coungttédubm
a number of medical bills incurred by your client. . . subsequent to injuries she sustained from
a 04/05/2016” accident. Schofield Report at 1. Schofield also states that she “tiefer[Saiz’
opinion as to the claimelatedness of any of the analyzedsbil Schofield Report at 1.

As discussed above, Rawers may not rely on the hearsay statements of the IME panelis
Without the IME Panel's hearsay statements, Rawers has not proven that hedl imésliare
linked to the accident and necessary, lmly that she had certain medical expenses after April 5,
2016. Accordingly, the Court modifies Rawers’ proposed fact to reflect that she has eibmitt
$469,902.94 in expenses for review and not that Rawers has $469,902.94 in medical expenses
linked to theaccident.
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(citing IME Report at 2638

PROCEDURAL BACKGROUND

Rawers filed her Complaint in Federal Court pursuant to the FetleralClaims Act,
28U.S.C. 8§ 1346.SeeComplaint 1, at 1. Rawers alleges th&kinner-Ramp, a Postal Service
mailwoman, negligently crashed into Rawers’ car, causing her significant irg@gComplaint
11 612, at 23. The Complaintcontains one countNegligence Resulting in Personal Injury
Damages and Property Damages.” Complaint athe United States filed a motion to dismiss
Rawers’ claims against SkinaBamp, because plaintiffs mdying Federal Tort Claims Act
claims only againstthe United States and not against individual employe8gse Unopposed
Motion to Dismiss Claims Against Defendant Clarissa Skifenp, filed August 21, 2019
(Doc.28)(“Partial MTD”). The Court granted the Partial MTBeeOrder Granting Unoppesl
Motion to Dismiss Claims Against Defendant Clarissa Skxitemnp, filed September 20, 2019
(Doc. 31).

1. The U.S. MSJ

Following discovery, the United States filed for summary judgm&eieU.S. MSJ at 1.
The United States argues thagfore a plaitiff may sueunder the Federal Tort Claims Adte or
she must filed a claim with the appropriate ager@8eU.S. MSJ at 4. It contends that fheintiff

must file his claim within two years of its accrual, and the plaintiff may not sue in fecargl

4The United States argues that the fact represents “hearsay opinion contained in an
unsworn expert report that characterizes a hearsay opinion in another unsworreprpeit.S.
Response 47, at 9. As discussed above, the IME Report is admissible @sxaosay. Because
the IME Report supports Rawers’ proposed faeelME Report at 26, and because the United
States does not specifically controvertsgeeU.S. Response 37, at 9, the Court will adopt the
IME Report’s conclusion as undisputed.
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until either the claim is‘finally denied” by the agency or the agency does not issue a final
disposition. U.S. MSJ at 4 (quoting 28 U.S.C. 2675(a)).

The United Statesotesthat Rawers filed the Rawers &5 with the Postal Servicen
December @17, and a second SF-95 Form in October, 2@&U.S. MSJ at 4-5. It argues that
the second SB5 Form amended the first & Form. SeeU.S. MSJ at Hciting 28 C.F.R.
§14.2(c)). It cites several courts that have concluded that increasing the money claimed is an

amendment under 28 C.F.R. 8§ 14%eeU.S. MSJ at 6 (citing Lopatina v. United States, 528 F.

App’x 352, 356 (4th Cir. 2013)(unpublishedlYeston v. United Stateklo. 1:15CV84, 2015 WL

5511133, at *9 (M.D.N.C. Sept. 17, 2015)(Osteen,Ropinson v. United States, 746 F. Supp.
1059, 1063 (D. Kan. 1990)(Rogers).JJhe United States asserts that federal regulations give an
agency “six months in which to make a final disposition of the claim as amended.” 8.5aiV

5 (quoting 28 C.F.R. 8§ 14.2(c)J'he United States argues thia¢ October, 2018, S# Form is

an amendment, because it increased the sum certain demand, updated a descriptidagddhe al
injury, was delivered to the agency before its final decisiodyas in writing from the plaintiff’s

legal representativeSeeU.S. MSJ at 6. The United States also asserts that the Postal Service
considered the letter an amendment, and courts should defer to the agencymalbdernsee

U.S. MSJ at & (citing Wright v. City of Santa Cruz, No. 43v-1230 BLF, 2014 WL 3058470,

at *5 (N.D. Cal. July 3, 20145reeman, J))

The United States argues that, because Rasecsend S5 Form was an amendment, it
restarted the clock foconsideration, angdhe was not permitted to file suit before six months
elapsed.SeeU.S. MSJ at 7.The United States says this bar is jurisdictional, and the Court must

dismiss Rawerssuit. SeelU.S. MSJ at 7 (citinfyicNeil v. United States508 U.S. 106, 113 (1993);
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Haceesa v. United State309 F.3d 722, 733 (10th Cir. 2002)}. citesLucero v. United States

No. CIV 170634 SCY/JHR, 2019 WL 2869059, at *2 (D.N.M. July 3, 2019)(Yarbrough, M.J.),
which also dismissed a lawsuit filed under the Federal Tort Claims Act for failingitosix
months after filing for reconsideratiorfeeU.S. MSJ at 8. The United States asserts that the
United States Court of Appeals for the Tenth Circuit has held that the regulations.nR8314

are jurisdictional.SeeU.S. MSJ at 8 (citing Kendall v. Watkins, 998 F.3d 848,-85Z10th Cir.

1993) Cizek v. United State953 F.2d 1232, 1233 (10th Cir. 1992)Iit notes that the Tenth

Circuit has “consisteitt enforced presentment regulations as jurisdictional.” U.S. MSJ at 8 (citing

Hart v. Dep'’t of Labor, 116 F.3d 1338, 1340 (10th Cir. 1997)).The United States therefore
requess that the Court dismiss Rawers’ claim for lack of subjaatter jurisdidbon. SeeU.S.
MSJ at 9.

2. The Rawers MSJ

Rawers alsdiles for partialsummary judgmenand asks the Court to grant summary
judgment on whether Skinn&amp committed negligence, leaving only damages for resolution
at trial. SeeRawers MSJ at,110. Rawers argues that SkinAgeamp was acting negligently per
se, because she violated a traffic statute immediately before the GasRawers MSJ at-8.

She asserts that SkinARamp’s conduct meets negligence per se’s four elem@nts:statute
presribing actions or defining a standard of conduct; (ii) violation of that staiu}eplé@intiff
being in the class of persons that the statute protects; and (iv) the injury mushéaypietthe

legislature sought to prevenSeeRawers MSJ at 8 (a@itg Apodaca v. AAA Gas Co., 2003

NMCA-85, 1 43, 73 P.3d 215, 231).

Rawers argues that N.M. Stat. Ann. 88830, which requires that vehicles stop at stop
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signs and yield to others with the rigiftway,and N.M. Stat. Ann. 8 68-114(A), whichrequires
that a driver “give his full time and entire attention to the operation of the vehategin effect
on the collision’s date. Rawers MSJ a9.8 Rawers argues that SkinARamp violated these
statutes, because SkinfiRamp was inattentive arttid not yield to her, even though she liael
right of way. SeeRawers MSJ at 9. Rawers argues that the New Méxdgeslature enacted these
statutes to protect drivers on the roads thadishe was in thgtrotectedclass when the accident
occurred. SeeRawers MSJ at 9. Finally, Rawers argties “it is foreseeable that violations of

a traffic rule may cause accidentdRawers MSJ at 9 (quoting Kelly v. Montoya, 19NMCA-

063, 1 17, 470 P.2d 563, 566and that “all the defense’s medical doctorthis case agree with
Plaintiff's experts and opine that the injuries and past medical care thaifPtasgived were
caused by and attributable to the automobile accident,” Rawers MSJ at 10.

3. The Rawers Response

Rawersresponds to the U.S. MSand sheargues thathe Court has subjecbatter
jurisdiction and that the Court should award sanctions under 28 U.S.C. § $82Plaintiff's
Response to Defendant's Summary Judgment Motion [Doc. #56], at 1, filed June 1, 2020
(Doc. 61)“Rawers Response”) Shefirst argues thatalthough violating 28 U.S.C. 8§ 2675(a)
jurisdictionally bas claims,violating 28 C.F.R. § 14.2 does not divest courts of sulojedter

jurisdiction SeeRawersResponse at 3 (citinGeals v. United State819 F. Supp2d 741, 744

45, W.D. Tex. 2004)(Yeakel, )); id. at 911 (citing Transco Leaving Corp. v. United g 896

F.2d 1435, 1442 (5th Cir. 199Q§napp v. United State844 .2d 376, 378 (6th Cir. 1988FAF

Corp. v. United States, 818 F.2d 901, 988(D.C. Cir. 1987)Douglas v. United State$58 F.2d

445, 447-486th Cir. 1981); Adams v. United States, 615 F.2d 284, 290 (5th Cir.;198f)jcone
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v. United States, 687 F. Supp. 874, 876 (E.D. Pa. 1988)(Broderigk,Rawers argues that

Congress cannalelegate to an agency the power to limit federal sulpjedterjurisdiction See
RawersResponsat 11 (citingMiller v. FCC, 66 F.3d 1140, 1144 (11th Cir. 1999Jarren v. U.S.

Dep't of Interior, 724 F.2d 776, 778 (9th Cir. 1984)). She asserts that, because heofélioes

the regulations did not impede the United States’ ability to investigate and she stti&satisfied
the minimal notice requirements of 28 U.S.C. § 2675(a), jurisdiction is proper overitme”act

RawersResponseat 12 (quoting Zywicki v. United State€IV.A. No. 881501, 1991 WL

128588, at *3 (D. Kan. June 20, 1991)(Theis, J.)

Rawers then argues that she satis#8dJ.S.C. § 2675(a)’ pirisdictional requiremets.
SeeRawers Response at 12. She contends that this statute requires only a wréteanstat
describing the injury sufficient to allow the agencybeginits investigation and a sum certain
damages claimSeeRawers Response at 12. She argueshiatF95 Form contaisboth of
these requirements. SRawers Response at 13.

Rawers also argues that the Court should not consider the September 28, 2018, settlement
letter an amendmeftr five reasons SeeRawers Response at 13. First, she arthagproviding
new information and increasing the settlement demand does not coratianteendmentand
Congress did not intend to make FTCA recovery so techr8s#Rawers Response at 13 (citing

RosarieGonzalez v. United StateS44 F. App’x 5, 78 (1st Cir. 2013junpublished) Dynamic

Image Technologies, Inc. v. United States, 221 F.3d 34, 40 (1st Cir))20®€cond, Rawers

arguedhat the settlement lettdoes nosuggest new facts or new theories of liability that require
the United States to alter its investigati@eeRawers Response at 14. Third, Rawers asserts that

the United Stateis not prejudiced or deprived of its simonth investigation period, because she
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filed suit thirteen months after first submitting H&+95 Form. SeeRawers Response at 14.
Fourth, Rawers argues that “the Government’s ‘amendment’ argument cannot be réeuititile
the Government’s own actions,” because the United States continued to submit all coationsi
to Rawers’ former counseélespite having notice Rawers had retained new couSssRawers
Response at 15. Rawers argues that sending communications to her former atttabhkshes
that the Government really viewed the undersigned’s letter as part of origamal nbt an
amendment.” Rawers Response at 15 (emphasis in origirf@hally, Rawers argues that
construing the settlement letter as an amendment is contrary to Congress’ purposesing the
Federal Tort Claims Act(i) easing court congestion while allowingetbunited States to fairly
settle claims; and (iproviding plaintiffs with a fair system to deal with the governmegee

Rawers Response at-15 (citing Adams v. United States, 615 F.2d 284, 288 (5th Cir. 1980)

Rawers argues that, if the United States is correct, whenever a claimant seedsddhrelaim
by submitting additional medical expenses, he or she would have to wait an additional sx month
SeeRawers Response at 16. Rawers says that seriously injured clataramig@fford this dedy.
SeeRawers Response at 16.

Next, Rawers argues that the United Statesconstrueshe law regarding amendments

SeeRawers Response at 1&he argues that Estate of Trentgd®@7 F.3d 840, 852 (10th Cir.

2005),“doesnot mention 28 C.F.R. 84.4a),” thatWeston v. United Statetoes not hold that a

substantial increase in a sum certain claim constitutes an amendment, and tkralR28 T4.2(a)
does not contain presentment requirements. RaResponseat 17 (emphasis in original).
Rawers alg clarifies that 28 5.C. §2675(a), and not 28 C.F.R. § 14.2, sets a jurisdictional

requirement of a sum certain figurBeeRawers Response at 18.
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Rawers also argues that the United &tdtas waived its statute of limitations defense,
because it did not serve either Rawers or her counsel with the denial $&téRawers Response
at 19. This failure to serve, she argues, violates 28 U.S.C. 8§ 2401(b), and “is fatal to the

Government’'s Summary Judgment Motion.” RawResponset 20 (citing_Adams v. United

States 658 F.3d 928, 934 (9th Cir. 20)1)She asserts thahe United States is hypocritical,
because it argues that the Court should construe the Code of Federal Regylaisolitstional
requirementstrictly but construe the Federal Tort Claim Act’s jurisdictional notice requirement
loosely “depending on which is more advantageous to the Government'’s legal goal of dismissal.”
Rawers Response at 20. She arguessiiatice on Rwers former counsel was insufficient,
because 28 U.S.C. § 2401 does not mention the term “legal representative,” and thedonsed

was not an attorneySeeRawers Response at 21.

Rawers then requests that the Court impose sanctions on the Unitesl SeeRawers

Response at 21She argues thain Stevens v. United States, No. CRA688 WJISCY, 2019 WL

1386732 (D.N.M. March 27, 2019), the Honorable William Johnson, Chief United States District
Judge for theJnited States District Court for thgistrict of New Mexico, told the United States
that he would have expected the United States to‘aisedministrative exhaustion issue early in
the case, before general discovery had taken place and sometime during the year ahisa half t
case had beesitting on the Court’s docket.” 2019 WL 1386732, at Rawers argues that the
United States has once again waited until the case’s end to argue both thatigbe #arly and

that it is too late to refileSeeRawers Response at-23. She assexthat the United States knew
about thesgurisdictionalargumentst the beginning of the case, ltuthose not to address them

until now. SeeRawers Response at 23. Rawargues that this conduct requires the Court to
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impose sanctions tdiscourage the United States from acting similarly aga8ee Rawers
Response at 24.

4. The U.S. Response

The United States responds to the Rawers MSJ, and it argues that Raweredhas fai
establish a prima facie case for summary judgm&eeDefendant’'s Response in Opposition to
Plaintiff's Motion For Partial Summary Judgment, filed June 9, 2020 (Doc. 63)(“U.S. Re¥ponse
First, the United States argues that, because Raleesnot plead negligence per se in her
Complaint, the Court may not grant summary judgmeégeU.S. Response at 16. The United
States notes that “negligence per se” does not appear anywhere in the Complaint aaslditsat R
does not identify any statute th@kinnerRamp violated. U.S. Response atll& The United
States then cites cases concluding pheading requirements under rule 8 of the Federal Rules of
Civil Procedure require plaintiffs to allege the statute relied on foigesgle per seSeeU.S.

Response at 17 (citing Estrada v. Indus. Transit Inc., No.@w6413-DAE, 2016 WL 3360531,

at *3 (W.D. Tex. June 14, 201&zra, J.)Holler v. Cinemark USA, Inc., 185 F. Supp. 2d 1242,

1244 (D. Kan. 200ZVYratil, J.)). The United Statealsonotes, howeveithat some courts have
held that the failure to identify specific statutes can be cured if the complaggsatonduct that

clearly violates a statutsgeU.S. Response at 17 (citing Welch v. Loftus, 776 F. Supp. 2d 222,

226 (S.D. Miss. 2011)(@eves, J)) andit cites a case from the Codintat so heldLeon v. FedEx

Ground Package Sems Inc., No. CIV 131005 JB/SCY, 2016 WL 1158079, at *10 (D.N.M.

March1l, 2016)(Browning, J,seeU.S. Response at 1That case also concerned a car crash, and
the United States argues that the Coaricludedhat the defendant was put on notice even though

no statute was mentioned, because the Complaint alleged that the defendant hadethitsac
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duty of care in a marer that was negligent per se.” U.S. Response at 18 (quoting Complaint to
Recover Damages for Personal Injury & Wrongful Death (Jury Trial Demanded) Jiilee 9,

2020 (Doc. 63l)). The United States argues that, unlike Welch v. LoéindLeon v. Fedk

Ground Package Systems, Inc., Rawers has not provided notice of its negligence pmyse the

SeeU.S.Response at 19t asserts that there is no allegation that SkiriRemp violated any law
and that it is unprepared to defend a summary judgment claim that was notSaedl.S.
Response at 19.

The United States also argues that Rawers has not established a prima facgpocasegu
summary judgment.SeeU.S. Response at 20. It provides two readtwas Rawers has not
established her case: (i) Rawers, the United States argues, relies on inéelinessikay; and
(ii) the factghatshe asserts do not prove every element of negligence p8ese.S. Response
at 21. The United States asserts that Rawers’ support for her assertidinihert Samp violated
a statute relies entirely on “the hearsay affidavit of Officer Allen” thiatlher causation proof is
similarly based on four, unsworn hearsay expert reports. U.S. Response at 21.

Regarding the elements of negligence per se, the Unitexb Sigfues th®awers does not
assert as undisputed material fact that Skitenpdid notstop or was inattentiveSeeU.S.
Response at 22. Instead, the United States notes that Rawers relies enthielAlbentReport
which states that Skinn€&tampdrove through the stop sigBeeU.S. Response at 22. The United
States asserts that SkimiRamp’s statements in the Alleneport contradict thisconclusion,
because she states in thiéen Report that she stopped at the stop sigeeU.S. Response at 22.
The United States also says that Raivarguments that she is in the class of pertioatshe New

Mexico Legislature seeki® protect with its safdriving statutesre conclusory and insutfent.
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SeeU.S. Response at 23. The United States then asserts that Rawers has not proven with he
expert medical reports that the incident caused her injuries, bet@etses who did not witness

the accident wrotall the reports SeeU.S. Response &3. Last, the United States clarifies that

the IME panel concludethat Rawers’ medical bills are reasonable, andot that they were
attributable to the accideng§eeU.S. Response at 24.

5. The Rawers Reply

Rawers replies to the U.S. Responsé aaffirms that she has set forth a tenable basis for
partial summary judgment on her negligepes seclaim. SeePlaintiff's Reply to Motion for
Partial Summary Judgment, filed June 12, 2020 (Dod;‘®d)vers Reply”) After discussing
issues surroundindié admissibility oher proposedvitnessesstatementsseeRawers Reply at
8-18, Rawers argues that negligence per se is a subset of negligence and may be determined
properly at the summary judgment stageeRawers Reply at 18She argues that the United
States is insisting on a “hyper technical definition” to avoid summary judgment asdages
suggestinghatshe does not need to allege specifically negligence per se when alleging regligen

SeeRawers Reply a 19 (citingtafford v. DeSoto Acquisition & Dev. CoriNo. 3:15CV-0140-

DMB-JMV, 2017 WL 61941 (N.D. MissJan. 5, 201){Brown, J.)(Though Stafford argues
negligence per se nesponse to the summary judgment motion, no express negligence per se claim
appears to balleged in her complaint. Howevenegligence per se is a subset of negligence in

general . .”” (quoting Snapp v. Harrison, 699 So. 2d 567, 571 (Miss. )9%arcia v. Rodey,

Dickason, Sloan, Akin & Robb, P.A., 1988VSC-014, 121, 750 P.2d 118, 124N€gligence per

se, however, is a method of proving negligence where a cause of action already exists”)).
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Rawers notes that thenled StatedDistrict Court for the District of New Mexico has
spoken on this issueseeRawers Reply at 19Sheasserts thahe Honorable Gregory Wormuth,
United States Magistrate Judge for the District of New Mexico, concluded“fofider New
Mexico law . . . as imanystates, negligence per se is not technically a separage of action.
Rather, it is a method of proving negligence where a cause of action already”eRstwers

Reply at 19 (citing Gatewood v. Estate of Thompson, No. CAOF® GBWCG, 2019 WL

4889161 (D.N.M. Oct. 3, 2019)(Wormuth, M)J.Relatedly, Rawers argues that the United States

misconstrueteon v. FedEx Ground Package Systems, berause itstands for the proposition

that Plaintiff was not required to plead strict, hyper technibafations in order for negligence
per se against the Government to be granted as a matter of Raweérs Reply at 20Rawers

asserts that, as lreon v. FedEx Ground Package Systems, Inc., she has pled facts giving rise to

and supporting a negligencergse claim._SeRawers Reply at 2@1.

6. The Hearing.

The Court held a hearing on the U.S. MSJ and the Rawers MSJ on June 1552620.
Clerk’s Minutes at 1, filed June 15, 2020 (Doc. 69). The parties argued the U.S. MS3d#st.
Transcript of Hearing at 2:23:6 (taken June 15, 2020)(Cunniff)(“Tr.#*J. The Court took the
U.S. MSJ and the Rawers MSJ under advisemgaeClerk’s Minutes at 42.

a. Argument Concerning the U.S. MSJ

The partiedirst addressed, fahe U.S. MS,Jwhether RaweisSeptember 28, 2018, letter

constitutes an amendmeBeeTr. at2:23-3:6 (Cunniff). The Court asked how changing only the

4'The Court’s citations to the transcript of the hearing refer to the court réporiginal,
unedited version. Any final transcript may contain slightly different page and/or line rmimber
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amount soughtonstitutes an amendmenrgeeTr. at 3:114:5 (Court), and the United States noted
that, although the injufy sourceremairsthe same, damages figures in administrative proceedings
under thé=ederal Tort Claims Adire different than regular tort clainsgeTr. at4:6-13 (Cunniff).

The United States said that the damages in aB5SForm cap the amount a litigant can later
recover in court and that, in this case, Rawers also added a new surgical pritsdine had
had since her last communication with the Postal Ser8eeTr. at 5:421 (Cunniff). The Court
asked whether the letter altered the United States’ degisaking process.SeeTr. at 6:1213
(Court). The United States replied tH#he Government would see that administrative amendment
and recognize that another six months was available to the Government under this regdlation.”
at 6:237:1 (Cunniff). The United States added thi&it had received th&ept. 28 Lettewithout

any previous SB5 Form, it would have considered the Sept. 28 Latidam, which is further
evidenceahatthe Sept. 28 Letter is an amendmeBeeTr. at 8:11-9:3Cunniff).

The United Stateslentified McNeil v. United Stateas its best caseeeTr. at9:20-10:20

(Cunniff), and also cited Lopatina v. United Statd&sbn v. United States, and Robinson v.

United Statesis very helpfulseeTr. at 10:2023 (Cunniff). The United Statethen characterized

Weston v. United States, arguing that it holds that a substantial increase in théedeques

constitutes an amendmengBeeTr. at 11:2-9 (Cunniff). The United States alswgued that

RosarieGonzalez v. United Stateshich Rawers cites in the Rawers Response, should ivedim

to its facts.SeeTr. at 11:1012:12 (Cunniff). The United States characterized the law in this area
as “pretty cle[ar]” and said thavhere a sum certain or description of injury changes, the agency
is allowed to consider such new information an amendment. Tr. at 12:13 (Cuiga#)d. at

12:12-13:4 (Cunniff).
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Next, the United Statediscussed 28 C.F.R. 8§ 14.2(8§eeTr. at 13:7 (Cunniff).It argued
that there is no reason under Tenth Circuit precedent that the regulation should notdse exsf
written and that oubf-circuit authority suggesting that the regulation is not jurisdictional “isn’t
particularly helpful.” Tr. at 13:24 (CunniffSeeid. at 13:714:2 (Cunniff). It noted that the Tenth
Circuit consides presentment regulatis to be jurisdictionakeeTr. at 1412-17 (Cunniff)(citing

Hart v. Dep't of Labor, 116 F.3at 1340-4), and argued th&eals v. United Statealthough on

point, is only an application of an unpublished United States Court of Appeals for theifatth C

opinion and is therefore unpersuasigeeTr. at 14:2315:7 (Cunniff). The United States then

distinguishedAdams v. United Statess concerning “ a much different regulation with respect to
the conduct of these administrative settlement procetsas28 C.F.R. 8§ 14.2(c). Tr. at 17:25

(Cunniff). To distinguishSeals v. United States, again, the United States argued that Rawers

submittedthe Sept. 28 Letter of her own volition, without tRestal Service requesting her to
submit it SeeTr. at 18:20-19:12 (Cunniff).

In response to the Court’s inquiry how Rawers could have communicated the new
information without amending her claim, the United States agreed that it would have ligen bes
she had written on the letter that it was noaarendmentSeeTr. at 15:1716:2 (Court, Cunniff).

The United States also agreed that, had Rawers not sent an increased amaupibiitesl a
lawsuit seeking her increased claim, she would be limited to seeking damages up to rir origi
claim. SeeTr. at 16:317:4 (Court, Cunniff). The United States also asserted that 28 U.S.C.
§2867(b) provides how a claimant should navigate changnegmstancesf his or her claim.

SeeTr. at 20:28 (Cunniff). It alsodirected the Court to Redlin v. Unit&lates 921 F.3d 1133,
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1140 (9th Cir. 2019)for a persuasive method of interpreting congressional intent on this issue.
SeeTr. at20:8-22 (Cunniff).

Next, the United States countered Rawargument that, because the agency denied her
claim after hetawsuit, the United States is not entitled to summary judgment on its administrative

exhaustion argumengeeTr. at20:2321:4 (Cunniff). The United States citéddcNeil v. United

508 U.S. at 11112, to argue that the Court should assess jurisdictionthg time the Complaint
was filed and not consider what happened afterwa@®=seTr. at 21:419 (Cunniff). Finally,
regarding Rawers’ request for sanctions, the United States asserted theg Raavnot discussed
them in a motionor at a meeandconfer conferenceSeeTr. at 21:20-24 (Cunniff). The United
States said that the facts necessary to support sanctions are not presentsndrReafyand it had
acted in good faith throughout the litigatioBeeTr. at 21:25-22:8 (Cunniff).

Rawers then respondexhd first addressed whether Heept. 28 letter constitutes an
amendmentSeeTr. at 23:2524:17 (Court, O’'Connell)She argued that cases change all the time
and parties ordinarilynay amend complaints to seek increased amouBee Tr. at 25:1324
(O’Connell). Rawers added that she was tryordy to resolve the administrative process, but the
United States did not respond to new counsel and instead sent letters to Rawers’ old Saensel
Tr. at 25:2426:16 (Court, O’'Connell)Rawers stated that she was tryamdy to inform the United
States that she had had an unexpected surgery since her last filing that was relateguiy.he
SeeTr. at 27:1528:2 (O’Connell). Rawers also noted that the two courts tivatduasideredhis
issue hge both concluded that 28 C.F.R. 8§ 14.2(c) is not jurisdictioriaée Tr. at 29:117

(O’Connell)(citingSeals v. United StatesxdRosarieGonzalez v. United Stafes
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Rawers next discussed themendment'plain meaning. SeeTr. at 29:2530:8 (Court,
O’Connell). She argued thathanging partiesand alleging different theories or causes of action,
are traditionally considered amendmegeTr. at 30:1723 (O’Connell) but that the Court would
not consider an increased demand from $1 million to $3.5 million to be an amendment under rule
15 of the Federal Rules of Civil ProceduseeTr. at30:2331:14 (O’Connell). The Court asked
why it mattes whether the regulation wasrisdictional seeTr. at 32:619 (Court), and Rawers
argued that caselaw says “that the jurisdictional authority for the United &taires is addressed

solely in the statute, not in the regulation3¥. at 32:2125 (O’Connell). Rawers cited&ywicki

v. United Statesand Warren v. Uhited StatedDepartment of Interioms holding thatsimilar
regulations argurisdictional SeeTr. at 33:115 (O’Connell). She also noted that more recent
cases had reached a similar conclusigge Tr. at 33:2234:24 (O’Connell)(citingEdate of
Trentadue 397 F.3d at 852), although the Tenth Circuit has not squarely addressed thseissue,

Tr. at 35:1136:21 (O’Connellfciting Draughon v. United States, 103 F. Supp. 3d 1266, 1276 (

Kan. 2015)(Robinson, J.)).

Rawers then rebutted tReply. SeeTr. at37:3 (O’Connell).She reiterated that the Tenth
Circuit has not decided this issgegeTr. at 37:323 (O’Connell), and added that the Ninth Circuit
has concluded that similar regulations are not jurisdicticeallr. at 38:2139:4 (OConnell). In
response to a question from the Court, Rawers discussed the policy behind not considering
administrative regulations to be jurisdiction&8eeTr. at39:540:5 (Court, O’Connell). Rawers
stated that the reason is “very simple. If Congtess wanted to delegate its ability to limit or

expand subjeamatter jurisdiction it would have given that [to the] agency directly.” Tr. at 40:17
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20 (O’Connell). She concluded that these regulations were designed for settlement, not for
limiting subjed-matter jurisdiction and access to cour@eeTr. at 40:20-41:3 (O’Connell).

The United Statespoke againSeeTr. at 41:17 (Cunniff).lt agreed that the Ninth Circuit
hasnot concluded that the administrative regulations were jurisdictional, and it Saiidcites to

Redlin v. United Stategnly for its discussion of the correlation between 28 C.F.R. § 14.2(c) and

28 U.S.C. § 2675(a)SeeTr. at 41:1742:8 (Cunniff). The United States then noted that district

court casessuch aZywicki v. United StatesindRobinson v. United Statese not bindingand

concern a different regulation, 28 C.F.R. § 14.4@geTr. at 42:1320 (Cunniff). This regulation,
the United Sties added, is less correlated to the statute from which the agency dersedTit.

at 42:2043:10 (Cunniff). The United States also added that Federal Tort Claintisigetion is
very different than “garden variety torts” cases and that the Court should consgleoniext
when evaluating the sum certain requirement in the regulations. Tr.1&-4@81 (Cunniff).
Finally, the United States argued that amending a claim often involves ingrehsirclaim
amount, and that alleging a different injuryriaking a new claim that requga new SFO5 Form.
SeeTr. at 44:2-18 (Cunniff).

b. Argument Concerning the Rawers MSJ

The parties then turned to the Rawers MS@eTr. at 45:2-4 (Court, O’Connell)Before
entertaining argumenthe Court stated its inclination that sanctiansnot appropriate, because
plaintiffs often want discovery to proceed am@nt the Court to not stay their casevhen
defendants file dispositive motigrend sometimes getting a dispositive motion such as this one
at the end of discovery is beneficial to plaintifeeTr. at 47:2548:3(Court). Rawers noted that

a main reason she filed for sanctions was to remind the United Statan #giatations such as
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these,waiting to assert this affirmativeetenseis not beneficial to plaintiffsand Chief Judge
Johnson recently criticized the United States for similar beha8eeTr. at 48:314 (O’Connell).
Rawers then argued the Rawers MSJ. Beat 49:13 (O’Connell).

Rawers stated th#tereis nosignificant disputeoncerninghe case’s events, because the
medical experts all agree to her injuries’ scop8ee Tr. at 49:1323 (O’Connell). She
characterized the United States’ counterarguments as procedural rathetbgtants/e. SeeTr.
at49:2350:2 (O’Connell). Rawers admitted that the Court had previously stated that an expert
report without a declaration is not permissible in a summary judgment proceedirtgat her
expertsdo not have a declaratiorSeeTr. at 503-51:2 (O’Connell). She argued, however, that
she could rely on the United States’ experts to compensate for this deficierstataaddthat the
guestion is whether the United States “can walk away from its own expedssgés and their
reports in this cge.” Tr. at 51:25 (O’Connell). While Rawers stated that she had not seen this
issue addressed, she argued that the United States submitted its expert repditgyitiiat she
rely on them and intending that they be the core of its defedgeTr. at51:5-25(0’Connell).
She noted that these experts were all on the United States’ witness list inttilaé gnaber. See
Tr. at 51:25-52:4 (O’Connell).

The United States then respond&egeTr. at 52:15 (Cunniff).The United States asserted
that, cantrary to Rawers’ argument, liability is at issue, because SkiRaemp and Rawers have
different accounts of the accidereeTr. at 52:2453:4 (Cunniff). It added that Rawers has the
burden at the summary judgment stage, and she has fallen short by providing emidiefroen
a hearsay affidavit.SeeTr. at 53:415 (Cunniff). The Court suggested that the past, it had

allowed experts to swear the material in their expert reports at the summary judgment, stage
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which avoids the hearsay issué&eeTr. at 53:1654:13 (Court). The United States said that
“perhaps it doesivork for Rawers’ experts, but theigeno affidavit for the IME panelisignd the
Allen Aff. is not based on his personal observatiamg is therefore inadmissiblerlr. at 5414

(Cunniff). Seeid. at 54:1555:11 (Cunniff). It argued that Argo v. Blue Cross & Blue Shield of

Kansas, In¢.452 F.3d 119810th Cir. 2006), held that this personal knowledge standard applies

to police officers.SeeTr. at 55:1621 (Cunniff). The admissibility of the officer’s testimony is,
the United States argues, “an open and shut” issue. Tr. at 57:18 (Cuiihi&)Jnited States
argued, therefore, that Rawers needs more than a hearsay affidavit to support g lgeach
and duty elementsSeeTr. at 56:2-18 (Cunniff).

The United States said that Rawers’ “lackadaisical approach to substantistingasy
judgment is carried through the motion.” Tr. at 562D9(Cunniff). The United States contends
that almost all oRawers’ substantive paragraphs cite expert reports from the United 8dies’
panel. SeeTr. at 56:2157:10 (Cunniff). It argued that Rawers has the burden on her summary
judgment motion, and she has not proven duty and bre8eeTr. at 57:1158:15 (Cunniff).
Regading causation, the United States conceded that Rawers’ argument is sthoriger
maintained that it was still based entirely on a hearsay affid@egTr. at 58:15-22 (Cunniff).

The United States then argued that Rawers was required tonglglgence per seSee
Tr. at 58:2358:25 (Cunniff). The Court indicated that it disagreed and suggested that a negligence
per se theory, like a res ipsa loquitor theory, might need todotosgied in a pretrial ordebut
would not need to be pled in a complaiBeeTr. at 59:1-11Court Cunniff). The United States
argued, nevertheless, that plaintiffs have a duty to plead these issues withitgpeSeeTr. at

59:1822 (Cunniff). t discussed.eon v. FedEx Ground Package Sys., bud argued thahe
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Court held that the plaintiff's theory could survive becatlseplaintiff plednegligence per se,
even though the specific statute was not pl&geTr. at60:1621 (Cunniff). This ruling, the
United States asserted, accords Wwa&mumber of other federal district courts.” Tr. at 6622
(Cunniff). In response to the Court’s questioning, the United States admitted that it had not sent
an interrogatory on this issu&eeTr. at 61:817 (Court, Cunniff). It argued in its defense that the
Complaint did not notify it thathis sort of interrogatory was necessargeeTr. at 61:1722
(Cunniff). Finally, it asserted that negligence per se presents “aediffieiquiry,” Tr.at 61:2223
(Cunniff), andthat knowing these allegations would have changed how it took and defended
depositionsseeTr. at 61:23-62:9 (Cunniff).

Rawers then presented her final argume8eeTr. at 62:15 (O’Connell). First, she argued
that theAll en Aff. is not based on hearsay evidence, becauskeson the statements of Rawers
as well as SkinneRamp, who isa party opponentSeeTr. at 62:1523 (O’Connell). She added
thatit is undisputed that Rawers was not acting negliger8eTr. at62:24-63:12 (O’Connell).
Rawers stated that the United States’ argument thaiasipded negligence per se in tBemplaint
is not consistent with the Court’s previous rule 8 opinions, which do not require pleadingspecifi
statutory supportSeeTr. & 631324 (O’Connell). Rawers added that sineentioned Skinner
Ramp’s “failure to yield” at several points in the Complaint. Tr. at 684242 (O’Connell).She

noted that the Supreme Court of New Mexico in Garcia v. Rodey, Dickason, Sloan, Akin & Robb

P.A, callednegligence per se “a subset of negligence.” Tr. at 64:17 (O’ConRealyersadmitted
that she had taken an unconventional and perhaps incorrect approach, bid et she cited

the United States’ experts “because they can’t contréivat.” Tr. at 65:8 (O’Connell)Rawers
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said thatthe opinions of the United States’ experts showed that there was no issue of fact that
requires a trial on all the elements. Seeat 65:8-19 (O’Connell).

LAW REGARDING SUMMARY JUDGMENT

Rule 56(a) of the Federal Rules of Civil Procedure states: “The court slrallsgimmary
judgment if the movant shows that there is no genuine dispute as to any matemaidfdce
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). “The movantheear
initial burden of ‘show[ing] that there is an absence of evidence to support the nonmoving party’s

case.” Herrera v. Santa Fe Pub. $S&6 F. Supp. 2d 1191, 1221 (D.N.M. 2013)(Brownihy,

(quotingBacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th Cir. 1991)(alteration

in Herrera v. Santa & Pub. Sch). See Celotex Corp. v. Catrett, 477 U.S. 317, 323

(1986)(‘Celotex”).

Before the court can rule on a party’s motion for summary judgment, the moving
party must satisfy its burden of production in one of two ways: by putting evidence
into the record that affirmatively disproves an element of the nonmoving party’s
casepr by directing the court’s attention to the fact that themoawing party lacks
evidence on an element of its claim, “since a complete failure of proof corgernin
an essentiallement of the nonmoving party’s case necessarily renders all other
facts immaterial Celotex, 477 U.S. at 323-25. On those issues for which it bears
the burden of proof at trial, the nonmovant “must go beyond the pleadings and
designate specific facte tnake a showing sufficient to establish the existence of
an element essential to his case in order to survive summary judgr@antiéso

v. Calbone, 490 F.3d 1194, 1197 (10th Cir. 2007)(internal quotations and brackets
omitted).

Plustwik v. Voss of NorASA, No. 2:11CV00757 DS, 2013 WL 1945082, at *1 (D. Utah May 9,

2013)(Sam,).)(emphasis added). “If tmaoving party will bear the burden of persuasion at trial,
that party must support its motion with credible evideAcsing any of the materials sppfeed in

Rule 56(c)-- that would entitle it to a directed verdict if not controverted at tri@€lotex 477
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U.S. at 331 (Brennan, J., dissenting)(emphasis in origihia)nce the movant meets this burden,
rule 56 requires the nonmoving party to designate specific facts showing that therausna ge

issue for trial. SeeCelotex 477 U.S. at 324; Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 256

(1986)(“Liberty Lobby”). In American Mechanical Solutions, LLC v. Northland Piping, Inc., 184

F. Supp. 3d 1030 (D.N.M. 2016)(Browning, J.), the Court granted summary judgment for the
defendant when the plaintiff did not offer expert evidence supporting causation or proximate
causation in its breaebf-contract or breacbf-theimplied-warrantyof-merchantabity claims.
SeelB4 F. Supp. 3d at 1078. The Court reasoned that the plaintiff could prove neither the
breachof-contract claim’s causation requirement nor the breddheimplied-warrantyof-
merchantability claim’s proximateausation requirememtith mere common knowledge, and so
New Mexico law required that the plaintiff bolster its arguments with expdirntasy, which the
plaintiff had not providedSeel84 F. Supp. 3d at 1067, 1073, 1075, 1079. The Court determined
that, without the requig evidence, the plaintiff failed to prove “an essential element of the
nonmoving party’s case,” rendering “all other facts immaterial.” 184 F. Supp. 3d at 1075 (interna

guotation marks omitted)(quoting Plustwik v. Voss of Nor. ASA, 2013 WL 1945082, at *1). Thus,

if a plaintiff has the burden of proof, and the plaintiff has no competent evidence, the defenda
may move, without any competent evidence itself, past the plaintiff's lack of compeigence,

and secure summary judgmer@ee e.qg, Celotex 477 U.S. at 3225 (providing that summary

48Although the Honorable William J. Brennan, Jr., #asociate Justice of the Supreme
Court, dissented igelotex this sentence is widely understood to be an accurate statement of the
law. SeelOA Charles Allen Wright & Arthur R. MillerEederal Practicand Procedurg 2727,
at 470 (3d ed. 1998)(“Although the Court issued a-foréour decision, the majority and dissent
both agreed as to how the summpggment burden of proof operates; they disagreed as to how
the standard was applied to the factthefcase.”).
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judgment is proper where a plaintiff lacks evidence on an essential elemsrtiasa); Am. Mech.

Sols., LLC v. Northland Piping, Inc., 184 F. Supp. 3d at 1075 (granting summary judgment

because plaintiff lacdd evidence on causatiotprales v. E.D. Entyre & Co., 382 F. Supp. 2d

1252, 1272 (D.N.M. 2005)(Browning, J.)(granting summary judgment because plaintiff lacked
competent evidence that defendants defectively manufactured an oil disjrib&toonclusoy
assertion that the plaintiff lacks evidence is insufficient, however, to seomaay judgment;

the defendant must make some evidentiary showing that the plaintiff lacks congvédente.

SeeHalley v. Huckaby, 902 F.3d 1136, 1143 (10th Cir. 2018difsy that summary judgment may

be warranted if the movant notes a lack of evidence for an essential element of the $&8m

alsoll James Wm. Moore et ellpore’s Federal Practic®56.40[1][b][iv], at 56109 to-111 (3d

ed. 2018).
The party opposing a motion for summary judgment must “set forth specific facts showing
that there is a genuine issue for trial as to those dispositive matters for wdaateis the burden

of proof.” Applied Genetics Int'l, Inc. v. First Affiliated Sec., Inc., 912 F.2d 1238, 1241 (10th Cir

1990). SeeVitkus v. Beatrice Co., 11 F.3d 1535, 1539 (10th €%93)(“However, the nonmoving

party may not rest on its pleadings but must set forth specific facts showing teas thgenuine
issue for trial as to tle® dispositive matters for which it carries the burden of proof.” (internal
guotation marks omitted)). Rule 56(c)(1) provides: “A party asserting that a. fastgenuinely
disputed must support the assertion. byciting to particular parts of nberials in the record,
including depositions, documents, electronically stored information, affidavits oratemta,
stipulations (including those made for purposes of the motion only), admissions, inteyrogator

answers, or other materials..” Fed R. Civ. P. 56(c)(1)(A). It is not enough for the party
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opposing a properly supported motion for summary judgment to “rest on mere allegations or

denials of his pleadings.” Liberty Lobby, 477 U.S. at 25@eAbercrombie v. City of Catoosa

896 F.2d 1228, 1231 (10th Cir. 1990); Otteson v. United States, 622 F.2d 516, 519 (10th Cir.

1980)(“[O]nce a properly supported summary judgment motion is made, the opposing party may
not rest on the allegations contained in his complaint, but must respond with spesifshtating

the existence of a genuine factual issue to be tried.” (citation and internal @uaoterks
omitted)).

Nor can a party “avoid summary judgment by repeating conclusory opinions, allegations

unsupported by specific facts, or speculation.” Colony Nat'l Ins. v. Omer, N2l 2FJAR, 2008
WL 2309005, at *1 (D. Kan. June 2, 2008)(Robinson, J.)(citing Fed. R. Civ. P. 56(e); Argo v. Blue

Cross & Blue Shield of Kan., Inc., 452 F.3d 1193, 1199 (10th Cir. 2006)(McConnell, J.)). “In

respondingto a motion for summary judgment, ‘a party cannot rest on ignorance of facts, on
speculation, or on suspicion and may not escape summary judgment in the mere hope that

something will turn up at trial.””Colony Nat'l Ins. v. Omer, 2008 WL 2309005, at Hufting

Conaway v. Smith, 853 F.2d 789, 794 (10th Cir. 1988)).

To deny a motion for summary judgment, genuine factual issues must exist that “can be
resolved only by a finder of fact because they may reasonably be resolved of f@tioer party.”
Liberty Lobby, 477 U.S. at 250. A mere “scintilla” of evidence will not avoid summary judgment.

Vitkus v. Beatrice Co., 11 F.3d at 1539 (citing Liberty Lobby, 477 U.S. at 248). Rather, there

must be sufficient evidence on which the fact finder could reasonably find for the nonmoving

party. SeeLiberty Lobby, 477 U.S. at 251 (quoting Schuylkill & Dauphin Improvement Co. v.

Munson 81 U.S. (14 Wall.) 442, 448 (1871%¢huylkill)); Vitkus v. Beatrice Co., 11 F.3d at
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1539. “[T]here is no issue for trial unless there is sufficient evidence favoring theoviogm
party for a jury to return a verdict for that party. If the evidence is merely btdooa is not
significantly probative, summary judgment may be granted.” Liberty Lobby, 477 U.S. at 249
(citationsomitted). Where a rational trier of fact, considering the record as a whaletcfind

for the nonmoving party, “there is no ‘genuine issue for trial.”” Matsushita Elec. Indus:.. C

Zenith Radio Corp., 475 U.S. 574, 587 (1986)(quottirgt Nat'l Bank of Ariz. v. Cities Serv.

Co., 391 U.S. 253, 289 (1968)).

When reviewing a motion for summary judgment, the court should keep in mind certain
principles. First, the court’s role is not to weigh the evidence but to assess #iwlthiesue
whether a geuine issue exists as to material facts requiring a t8akLiberty Lobby, 477 U.S.
at 249. Second, the ultimate standard of proof is relevant for purposes of ruling on a summary
judgment, such that, when ruling on a summary judgment motion, thensostt‘bear in mind
the actual quantum and quality of proof necessary to support liability.” Liberty Lobby,.&77 U
at 254. Third, the court must resolve all reasonable inferences and doubts in the nonmoving party’s
favor and construe all evidence iretlight most favorable to the nonmoving paryeeHunt v.

Cromartie 526 U.S. 541, 5565 (1999);Liberty Lobby, 477 U.S. at 255 (“The evidence of the

non-movant is to be believed, and all justifiable inferences are to be drawn in his favtatiorci
omitted)). Fourth, the court cannot decide any issues of credilflggLiberty Lobby, 477 U.S.
at 255.

There are, however, limited circumstances in which the court may disragaady’s

version of the facts. This doctrine developed most robustlyemualified immunity arenaln

Scott v. Harris, 550 U.S. 372 (2007), the Supreme Court of the United States concluded that
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summary judgment is appropriate where video evidence quite clearly contitatietplaintiff’s
version of the factsSee550 U.S. at 378-81. The Supreme Court explained:

At the summary judgment stage, facts must be viewed in the light most
favorable to the nonmoving party only if there is a “genuine” dispute as to those
facts. Fed. Rule Civ. Proc. 56(c). As we have emphasized, “[w]hen the moving
party has carried its burden under Rule 56(c), its opponent must do more than
simply show that there is some metaphysical doubt as to the material.facts
Where the record taken as a whole could not lead a rational trier of fact torfind f
the nonmoving party, there is no ‘genuine issue for trialMatsushita Elec.
Industrial Co. v. Zenith Radio Corp., 475 U.S. [atp86-587 . . (footnote omitted).
“[T]he mere existence afome alleged factual dispute between the parties will not
defeat an otherwise properly supported motion for summary judgment; the
requirement is that there be genuine issue ofmaterial fact.” Anderson v. Liberty
Lobby, Inc., 477 U.S. [at] 24248 . ... When opposing parties tell two different
stories, one of which is blatantly contradicted by the record, so that no reasonable
jury could believe it, a court should not adopt that version of the facts for purposes
of ruling on a motion for summary judgment.

That was the case here with regard to the factual issue whether respondent
was driving in such fashion as to endanger human life. Respondent’s version of
events is so utterly discredited by the record that no reasonable jury could have
believed him. The Court of Appeals should not have relied on such visible fiction;
it should have viewed the facts in the light depicted by the videotape.

Scott v. Harris, 550 U.S. at 380-81 (alterations in Scott v. Harris)(emphasis in Libéky) L

The Tenth Circuit applied this doctrine in Thomson v. Salt Lake County, 584 F.3d 1304

(10th Cir. 2009), and explained:

[B]ecause at summary judgment we are beyond the pleading phase of the litigation,
a plaintiff's version of the facts must find support in the record: mueeically,

“[a]s with any motion for summary judgment, ‘[wlhen opposing parties tell two
different stories, one of which is blatantly contradicted by the record, so that no
reasonable jury could believe it, a court should not adopt that version of the
facts[.]” Yorkv. City of Las Cruces, 523 F.3d 1205, 1210 (10th Cir. 2008)(quoting
Scott, 550 U.S. at 380)ee also Estate of Larsen ex rel. Surdivan v. Murr, 511

F.3d 1255, 1258 (10th Cir. 2008).

Thomson v. Salt Lake Cty584 F.3d at 1312 (second alteration in Thomson v. Salt Lake Cty.

third and fourth alterations in York v. City of Las Cruces). “The Tenth Circuihaadsv. Miller,
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[352 F. App’x 289 (10th Cir. 2009)] explained that the blatant contradictions of the record must

be supported by more than other witnesses’ testimony.” Lymon v. Aramark T28g-. Supp.

2d 1222, 1249 (D.N.M. 2010)(Browning, Jff'd, 499 F. App’x 771 (10th Cir. 2012).
To allege a claim for relief, rule 8 of the Federal Rules of Civil Procedureresqai
pleading to contain

(1) a short and plain statement of the grounds for the court's jurisdiction, unless the
court already has jurisdiction and the claim needs no new jurisdictional support;

(2) a short and plain statement of the claim showing thatldasler is entitled to
relief; and

(3) a demand for the relief sought, which may include relief in the alterrative
different types of relief.

Fed. R. Civ. P. 8. Parties may allege new claims in motions for summary judgbveamts v.

McDonald’s Corp.936 F.2d at 10991. When this occurs, courts treat the motion for summary

judgment as a request to amend the complaint pursuant to rule 15 of the Federal Riviés of C

Procedure.SeeViernow v. Euripides Dev. Corp., 157 F.3d 790 n.9 (10th Cir. 1998). The Tenth

Circuit has stated that “[a]s a general rule, a plaintiff should not be prevented frsumpgua valid
claim just because she did not set forth in the complaint a theory on which she could, recove
provided always that a late shift in the throstthe case will not prejudice the other party in

maintaining his defense upon the merits.” Evans v. McDonald’s Corp., 936 F.2d a911090

(quotation marks omitted). While the purpose of “fact pleading” is to give defendauntetiae

of claims againsthem “without requiring the plaintiff to have every legal theory or fact developed
in detail before the complaint is filed and the parties have opportunity for discovextiffd

may not “wait until the last minute to ascertain and refine the tleeoriewhich they intend to

build their case.”_Evans v. McDonald’s Corp., 936 F.2d at 1091.
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LAW REGARDING RULE 56(C)(4)

Rule 56(c)(4) states thaivhen supporting a factual position for summary judgment’s
purposesan “affidavit or declaration used to support or oppose a motion must be made on personal
knowledge, set out facts that would be admissible in evidence, and show that the affiant or
declarant is competent to testify on the matters stated.” Fed. R. Civ. P. 56/d)ét)the 2010
revisions to the Federal Rules of Civil Procedpegties are no longer required to prepare a formal
affidavit, as 28 U.S.C. § 1746 “allows a written unsworn declaration, certificaiéication, or
statement subscribed in proper form as true under penalty of perjguipstitute for an affidavit.”

Fed. R. Civ. P. 5@dvisory committee’s note to 2010 amendme@enerally, t] he courtand
the parties have great flexibility with regard to the evidence that may be used on afgumm

judgment] proceeding. Humphreys & Partners Architects, L.P. v. Lessard Design, Inc., 790 F.3d

532, 538 (4th Cir. 20158s amendefune 24, 201%yuoting10A Charles Alan Wright, Arthur

R. Miller & Mary Kay Kane, Federal Practice and Procedu?¥21 (3d ed. 1998)).

Expert reports, as the Court has consistently concludednadmissible hearsaySee

e.q.,White v. Town of Hurley, No. CIML.7-0983 JBKRS, 2019 WL 1411135, at *41 (D.N.M.

March28, 2019)(Browning, J.); Walker v. Spina, No. CV 17-0991 JB\SCY, 2019 WL 188544, at

*18 (D.N.M. Jan. 11, 2019)(Browning, J.); Skyline Potato Co. vL&td Potato Co., No. CIV

100698 JB/RHS, 2013 WL 311846, at *15 (D.N.M. Jan. 18, 2013)(Brownijgydndrak v.

City of Las CrucesNo. CIV 050172 JB/LFG, 2007 WL 2219449, at *3 n.4 (D.N.M. May 14,

2007)(Browning, J;)United States v. MirabaNo. CR 093207 JB, 2010 WL 3834072, at *4

(D.N.M. Aug. 7, 2010)(Browning, J.)JJnsworn affidavits are similarly inadmissibl8eeNavajo

Health Found:- Sage Memorial Hospital, Inc. v. Burwel56 F. Supp. 3d 1186, 1242 (D.N.M.
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2015)(Browning, J.)Coffey v. United States, 2011 WL 6013611, at *4 & nn.22[[26.M. Nov.

28, 2011)(Browning, J.JAragon v. San Jose Ditch Ass™No. CIV 100563 JB/RHS, 2011 WL

6013284, at *25 (IN.M. Nov. 22, 2011)(Browning, J.¥till, at summary judgment stage, parties
need not present evidence in admissible form, so longcasm show thathe evidencean be
admitted at trial. SeeFed. R. Civ. P. 56(c)(2). Swearing under penalty of perjury that the expert
will testify to the contents of the expert report is an acceptetaudor the party to allow the

court to consider these expert reports for summary judgneeeAmer. Fed. of Musicians of

U.S.and Canada v. Paramount Pictures Corp., 903 F.3d 96&,A@h Cir. 2018)(stating that

for rule 56(c)(4)s purposes, “there is no meaningful distinction betweerexgrert report
accompanied by a sworn declaration anégpertreportthat is itself sworn,” and admitting an
unsworn experteportattached to a declaration in which teepert“attested under pety of
perjury that he prepared theport” and would testify consistent with its conclusions and

opinions);DG&G, Inc. v. FlexSol Packaging Corp. of Pompano Beach, 576 F.3d 820, 826 (8th

Cir. 2009) Tanner v. McMurray, 429 F. Supp. 3d 1047, 1136 n.176 (D.N.M. 2019)(Browning, J.)

Even if a party initially submits an unsworn affidavit or declaration to substant@énaunder
rule 56, if aparty attaches an unswoerpertreportalong with anexperts sworn declaratioror
depositionaffirming the reportthe unswormreport’'sdeficiencies are curedSee e.qg.,Wright &

Miller, Affidavits in Support of or in Opposition to Summary Judgment, 10B Fed. Prac. & Proc.

Civ.,, 82738 (4th ed. July, 2020(“Subsequent verification orreaffirmation of
anunswornexperts report either by affidavit or deposition, allows the court to consider the

unsworn expert'seporton a motionfor summaryjudgment’ (citing DG&G, Inc. v. FlexSol

Packaging Corp. of Pompano Beach, 576 &t3P§); Humphreys v. Partners Architects, L.P. v.
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Lessard Design, Inc.790 F.3d 532, 539 (4th Cir. 2015)(stating that a court can consider an

unswornexperts reporton asummaryjudgmentmotion if a party subsequently affirms or verifies
it with an experts affidavit or deposition) Although this swearing to the contents of an expert
report will cure the hearsay problem of the expert’s statements and conclisiatsot settle

the hearsay issues that other declardrgarsay statementsthe expert report pos&eeArgo v.

Blue Cross & Blue Shield dfan., Inc., 452 F.3d 1193, 1199 (10th Cir. 20@8)ng Hardy v. S.F.

Phosphates Ltd. Co., 185 F.3d 1076, 1082 n.5 (10th Cir)1999

NEW MEXICO LAW REGARDING NEGLIGENCE PER SE

To establish a negligence per se claim, a plaintiff must prove: (i) that there ista statu
which prescribes certain actions or defines a standard of conduct, either explioiigliottly;
(ii) that the defendant violated the statute; (iii) that the plaintiff must be in the claessains
which the statute seeks to protect; and (iv) that the harm or injury to the plairgifigenerally

be that which the Legislature, through the statute, sought to preSeaRimbert v. Eli Lilly &

Co.,, 577 F. Supp. 2d 1174, 1204 (D.N.M. 2008)(Browning, J.)(citing Johnstone v. City of

Albuguerque,2006NMCA-119, { 16, 145 P.3@6, 829. To hold a defendant liable under a
claim of negligence per se, the plaintiff must show that the defendant violgtedificsstatute.

SeeParker v. E. |. DuPont deNemoutsCo., 1995NMCA-086, T 40, 909 P.2d 1, 12New

Mexico Uniform Civil Jury Instruction UJI 13-1501 provides:

4°The Court is confident that, if presented with the issue, the Supreme Court of New
Mexico would agree with the Court of Appeals of New Mexico’s statemeiahnstone v. City
of Albuguerque2006NMCA-119, 1 16, 145 P.3d at 82, of the elements required for a negligence
per se claim under New Mexico lawased on the Supreme Court of New Mexico’s decision in
Archibeque v. Homrich, 197ZBIMSC-066, 542 P.2d 820, in which the Supreme Court of New
Mexico recited the same test for negligence pen$¢ew Mexico. 1979NMSC-066, | 15, 542
P.2d at 825.
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There [was a] [were] statute[s] in force in this state, at the time of the oamimen
guestion, which provided that:

(Quote or paraphrase the applicable part of the statute in question. If
more than one statute isguestion, list each statute separately)

If you find from the evidence that (party) violated [this] [any one of
these] statute[s], then 's conduct constitutes negligence as a matter of law,
[unless you further find that such violation weasusable or justified].

[To legally justify or excuse a violation of a statute, the violator must sustain the

burden of showing that [s]he did that which might reasonably be expected of a
person of ordinary prudence, acting under similar circumstances, who desired to
comply with the law.]

N.M.R.A. Civ. UJI 131501. This instruction appears in Chapter Fifteen, Statutes and Ordinances,

and not in Chapter Sixteen, Tort LawNegligence. The “Directions for Use” for UJI-1501

notes that “UJI 13503 slould be used in addition to this instruction when there is an issue of

proximate cause.” N.M.R.A., Civ. UJI 11501, Directions for Use. N.M.R.A., Civ. UJI-1503

provides:

Negligence resulting from a violation of a[n] [statute] [or] [ordinance] is no
different in effect from that resulting from other acts or omissions consgjtutin
negligence. In each case the negligence is of no consequence unless it was a cause
of or contributed to, an injury found by you to have been suffered by the plaintiff.

N.M.R.A. Civ. UJI 13-1503.

LAW REGARDING THE FEDERAL TORT CLAIMS ACT

As with any jurisdictional issue, the party bringing the suit against the United S&stes

the burden of proving that Congress has waived sovereign imm@eglames v. United Stade

970 F.2d 750, 753 (10th Cir. 1992). Itis “axiomatic that the United States may not be sioed wit

its consent and that the existence of consent is a prerequisite for jurisdictioieéd States v.

Mitchell, 463 U.S. 206, 212 (1983). “Challengesstijectmatter jurisdiction can. .be raised
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at any time prior to final judgment.Grupo Dataflux v. Atlas Global Group, L.P., 541 U.S. 567,

571 (2004)(citing Capron v. Van Noorden, 6 U.S. 126, 127 (1804)).

The terms of the United States’ consent define the parameters of federal ¢sdidtjan

to entertain suits brought against@eeUnited States v. Orleans, 425 U.S. 807, 814 (16l

v. United States, 776 F.2d 246, 248 (10th Cir. 1985). When the United States waives its immunity

from sut, a court should neither narrow the waiver nor “take it upon [itself] to extend the waiver

beyond that which Congress intende&hith v. United State$07 U.S. at 203 (quotingdnited

States v. Kubrick, 444 U.S. 111, 117-18 (1979)).

In 1948, Congress anted the Federal Tort Claims Act, which waives the United States’

sovereign immunity for certain torts that federal employees conBeiFed. Deposit Ins. Corp.

v. Meyer, 510 U.S. 471, 475 (1994). Congress waives sovereign immunity only for cettain tor
that United States employees cause while acting within the scope of their offudetreeir

employment. See28U.S.C.8 1346(b);Warren v. United State®44 F.Supp. 3d 1173, 1212

(D.N.M. 2017)(Browning, J.).

1. Exhaustion Requirements

The Federal Tort Claims Agirovides:

An action shall not be instituted upon a claim against the United States for money
damages for injury or loss of property or personal injury or death caused by the
negligent or wrongful act or omission of any employee of the Government while
acting within the scope of his office or employment, unless the claimant shall have
first presented the claito the appropriate Federal agency and his claim shall have
beerfinally denied by the agenay writing and sent by certifiedr registered mail.

The failure of an agency to make final disposition of a claim within six mon#rs aft

it is filed shall, at the option of the claimant any time thereafter, be deemed a final
denial of the claim for purposes of this section.
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28 U.S.C. 8675(a) (emphasis added). This statute “requires that claims for damagesthgains
government be presented to the appropriate federal agency by filiagw{ijten statement
sufficiently describing the injury to enable the agency to begin its own investigation, a@slfB)

certain damages claim.Estate of Trentadue ex rel. Aguilar v. United States, 397 F.3d 840, 852

(10th Cir. 2005)(quoting Bradley v. United States ex. rel. Veterans Admin., 951 F.2d 268, 270

(10th Cir. 1991)).
“[A] claim should give notice of the underlying facts and circumstances ‘rather than the

exact grounds upon which plaintiff seeks to hold the government liable.” Staggs v. United Stat

ex rel. Dep’t of Health & Human Sery125 F.3d 881, 884 (10th Cir. 2005)(¢jng Estate of

Trentadue ex rel. Aguilar v. United States, 397 F.3d at 853). The Tenth Circuit has addée that “

FTCA’s notice requirements should not be interpreted inflexiblgstate of Trentadue ex rel.

Aquilar v. United States, 397 F.3d at 853 h&ther a plaintiff's administrative claim is sufficient

to meet 28J.S.C. 82675(a)’s notice requirement is a question of I8&eStaggs v. United States

ex rel. Dep’t of Health & Human Servs., 425 F.3d at 884rren v. United State244 F.Supp.

3d at 1213.

2. Filing Deadlines

The Tenth Circuihasobserved:

[Tlhe FTCA has both an administratrehaustion requirement, set forth in

28 U.S.C. 8675(a), and a statute of limitations, set forth in28.C. § 2401(b).
Combined, these provisions act as chronological bookends to an FTCA claim,
marking both a date before which a claim may not be filed and a date after which
any filing is untimely.

Barnes v. United State376 F.3d 1134, 1139 (10th Cir. 2015)(Holmk¥, Once a tort claim

accrues agast the United States, 28.S.C. 82401 gives a claimant two years to present that claim
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in writing to the appropriate federal agencgee28 U.S.C. 8401(b)(explaining that claim is
“forever barred” unless presented within two years). If the agency deaieim, the claimant
has six months to file suit in federal courgee28 U.S.C. 401(b). The Tenth Circuit has
clarified that a party must satisfy both o2401’s prongs: “28).S.C. 82401(b) bars a tort claim
against the United States ‘unléssis presented to the proper agency within two years of its accrual
and suit is commenced within six months of notice of the claim’s denial by the ageriryrite

v. United States, No. CIV 138334 JB/ACT, 2013 WL 6503535, at *14 (D.N.M. Nov. 25,

2013)(BrowningJ.)(emphasis in Ponce v. United Staigsoting Indus. Constructors Corp. V.

U.S. Bureau of Reclamatipf5 F.3d 963, 968 (10th Cir. 1994)).

If the agency fails to make a final disposition of the claim within six months, the claimant
may “deem. . .” that failure a “final denial of the claim,” and proceed with his or her suit under
theFederal Tort Claims Act28U.S.C. 8675(a). In the Tenth Circuit, “(at least until there has
been a final denial by the relevant agency) there is rnodimwhen a plaintiff may file a lawsuit

predicated on a deemed denial.” Barnes v. United StafésF.3d at 114@1. An agency may

“trigger . . . 82401(b)’s sixmonth limitations period through final denial of administrative FTCA

claims after a ‘deerd denial.” Barnes v. United State76 F.3d at 1141SeeWarren v. United

States 244 F. Supp. 3d at 1213.

3. Effect of Failure to Exhaust

“[A]s a general rule, a premature ‘complaint cannot be cured through amendment, but

instead, plaintiff musfile a new suit.”” Duplan v. Harper, 188 F.3d 1195, 1199 (10th Cir.

1999)(internal quotation marks omitted)his rule exists, because “[a]llowing claimants generally

to bring suit under the FTCA before exhausting their administrative remedies anc ttheur
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jurisdictional defect by filing an amended complaint would render the exhaustiomeraqot

meaningless and impose an unnecessary burden on the judicial system.” Duplan v. Harper, 188

F.3d at 1199. Courts must dismiss these claims “without régaahcern for judicial efficiency.”

Ruppert v. Aragon, 448 Rpp’x 862, 863 (10th Cir. 2012f. Even the filing of an amended

complaint may not serve to cure a prematurely filed original compl&eeStevens v. United

States61 F. App’x 625, 627 (10th Cir. 2003)(unpublished).

There is at least one limited exception to the general Ruglan v. Harperecognizes an

exception where the United States “expressly agreed” to the district courssoddo treat the

amended complaint as a new acti@B88 F.3d at 1199SeeMires v. United State<l66 F.3d 1208,
1211 (10th Cir. 2006)(concluding that there is a new action where plaintiff “sought permission to
file -- and, with the government’s consent and district court’s permission, did iteameded

complaint”). SeealsoWarren v. United State244 F. Supp. 3d at 1214.

S0Ruppert v. Aragorns an unpublished opinion, but the Court can rely on an unpublished
opinion to the extent its reasoned analysis is persuasive in the case beffeel0th Cir. R.
32.1(A), 28 U.S.C. (“Unpublished decisions are not precedential, but may be citeckifor th
persuasive value.”). The Tenth Circuit has stated:

In this circuit, unpublished orders are not binding precedent, . . . And we have
generally determined that citation to unpublished opinions is not favored. However,
if an unpublished opinion or order and judgment has persuasive value with respect
to a material issue in a case and would assist the court in its disposition, we allow a
citation to that decision.

United States v. Austjm26 F.3d 1266, 1274 (10th Cir. 2005). The Court concludeftigiert

v. Aragon, 448 FApp’x 862 (10th Cir. 2012) and Stevens v. United States, &pp'x 625 (10th

Cir. 2003)has persuasive value with respect to a material issue, and will assist the Gizurt in
disposition of this Memorandum Opinion and Order.
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4. Definition of “Sufficient Notice” .

Courts define “sufficient notice” based on the facts of each case before lih&state of

Trentadue ex rel. Aguilar v. United Statdke United States contended that the plaintiffs’

administrative claim was insufficient for notice of intentional infliction of emotionarets,
because it was based on a theory that prison officials had murdered Trentadue, theaimirtae
allegationsdid not discuss the specific grounds on which the district court relied in awarding
damages, “namely the government’s treatment of the Trentadue family in thea#fterirhis
death and its actions in conducting an autopsy after claiming that no autopsy would be performed
without prior approval.” 397 F.3d at 852. The Tenth Circuit disagreed, holding that the “plaintiffs
administrative claim provided notice that [the United States Department of Justiod”Y|D
should investigate the prison officials’ conduct.” 397 F.3d at 853. The Tenth Circuit r¢asone
that language within the administrative claim “gave DOJ notice of the facts andhstances
surrounding plaintiffs’ emotional distress claim and, moreover, is consistent wighaihéffs’
subsequent allegations in their amended complaints.” 397 F.3d at 853.

The Tenth Circuit contrastelstate of Trentadue ex rel. Aguilar v. United Statdth

Dynamic Image Tediplogies, Inc. v. United States, where the United States Court of Appeals

for theFirst Circuit held that the plaintiff's administrative claim did not put the agency orenotic
that it should have investigated the potentially tortious conduct, because the plaintiff's
administrative claims were for “misrepresentation, libel, slanderraxiotl interference, and
discrimination,” and the amended claims for false arrest arose out of two eapeiderts. 221

F.3d at 40. The First Circuit stated: “Though prolix, that claim did not contain so much as a hint

about the alleged false arrestthe incident that spawned it.” 221 F.3d at 40. The First Circuit

-63 -



thus concluded that, “regardless of the labels employed in the amended complaint, peiht,om
in substance, seeks recovery based solely on an incident that was not mentionetintiffe p
administrative claim.” 221 F.3d at 40 (emphasis omitted).

In Glade ex rel. Lundskow v. United States, 692 F.3d 718 (7th Cir. 2012), a man receiving

mental health treatment at a Veterans Administration (“VA”) facility alleged thathbrspist
worsened his condition by initiating a sexual relationship with 8ee692 F.3d at 720. He filed
a notice ofclaim with the VA that “does not mention a failure of anyone to use due care besides
the therapist.” 692 F.3d at 722. The United States Court of Appeals for the Seventt Cir
reviewing the notice, commented that “reading the administrative claimmvgold think the
plaintiff was just seeking damages under a theory of respondeat superior agamgi@yer for
an employee’s battery, and we know that such a theory won't fly under the Tort Claim$22t
F.3d at 722. The plaintiff recognized this problem before filing his complaint and thusdsserte
“special relationship” theory of liability instead. 692 F.3d at 723. The SeventhitGifirmed
the district court’s decision to dismiss the suit, explaining:
The administrative claim need not setth a legal theory, but it must allege facts
that would clue a legally trained reader to the theory’s applicabiRglay v.
United States, 349 F.3d 418, 4226 (7th Cir. 2003)Murrey v. United States, 73
F.3d 1448, 14553 (7th Cir. 1996). The plaintiff's claim didn’t do that. The
legally trained reader would assume that the plaintiff simply was unaware that the
mere fact of a battery by a VA employee would not impose liability on the
employer. We’re about to see that the “special relationshipthedry advanced
in the plaintiff's complaint (as distinct from the administrative claim) is outside the
bounds of plausibility- hardly the sort of theory that the VA’s legal department

should have guessed would be the ground of a lawsuit.

Glade ex relLundskow v. United States, 692 F.3d at -2& SeeWarren v. United State244

F. Supp. 3d at 1215.

LAW REGARDING JUDICIAL REVIEW OF AGENCY ACTION
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Under the APA,

[a] person suffering legal wrong because of agency action, or adversely affected or
aggriered by agency action within the meaning of a relevant statute, is entitled to
judicial review thereof. An action in a court of the United States seeking relie
other than money damages and stating a claim that an agency or an officer or
employee thereof acted or failed to act in an official capacity or under color of legal
authority shall not be dismissed nor relief therein be denied on the ground that it is
against the United States or that the United States is an indispensable party. The
United States @y be named as a defendant in any such action, and a judgment or
decree may be entered against the United States: Provided, that any mandatory or
injunctive decree shall specify the Federal officer or officers (by nams tittd),

and their successors office, personally responsible for compliance. Nothing
herein (1) affects other limitations on judicial review or the power or dutiieof t
court to dismiss any action or deny relief on any other appropriate legal or equitable
ground; or (2) confers authty to grant relief if any other statute that grants consent

to suit expressly or impliedly forbids the relief which is sought.

5 U.S.C. § 702 The APA states that district courts can:

(2) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions found
to be-

(A) arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law;

(B) contrary to -constitutional right, power, privilege, or
immunity;

(C) in excess of statutory jurisdiction, authority, or limitations,
or short of statutory right;

(D)  without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to
sections 556 and 557 of this title or otherwise reviewed on the record
of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are
subject to trial de novo by the reviewing court.

5U.S.C. § 706.
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UnderOlerhousev. Commodity Credit Corp:[rleviews of agency action in the district

courts [under the APA] must be processed as appeals. In such circumstardisgitheourt
should govern itself by referring to the Federal Rules of Appellate Procedi2e=.3d at 1580

SeeWildearth Guardians v. U.S. Forest Serv., 668 F. Supp. at 1323. “As a group, the devices

appellate courts normally use are generally more consistent with the APi&ialjuelview scheme
than the devices that trial courts generally use, which presume nothing about thenesigs’and
divide burdens of proof and production almost equally between the plaintiff and deferdzaita”

Mesa Livestock Grazing Ass'n v. U.S. Forest Service, 305 F.R.D. at 272.

1. Reviewing Agency Factual Determinations.

Under theAPA, a reviewing court must accept an agency’s factual determinations in
informal proceedings unless they are “arbitrary [or] capricious,” 5 U.STO6&)(A), and its
factual determinations in formal proceedings unless they are “unsupported by substantial
evidence,” 5 U.S.C. 806(2)(E). TheAPA’s two linguistic formulations amount to a single

substantive standard of revieBeeAss’'n of Data Processing Serv. Orgs., Inc. v. Bd. of Govs. of

the Fed. Reserve Sy§45 F.2d 677, 6884 (D.C.Cir. 1984)(Scalia, J.)(explaining that, as to

factual findings, “there is naubstantive difference between what [the arbitrary or capricious
standard] requires and what would be required by the substantial evidencentsstit $§
impossible to conceive of a ‘nonarbitrary’ factual judgment supported only by evidence that is not
substantial in the APA sense” (emphasis in origin@pealsoid. at 684 (“[T]his does not consign
paragraph (E) of the APA'’s judicial review section to pointlessness. The distifiztiction of
paragraph (E)- what it achieveshat paragraph (A) does netis to require substantial evidence

to be foundwithin the record of closed-record proceedings to which it exclusively applies.”
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(emphasis in original)).

In reviewing agency action under the arbitranycapricious standardh court considers
the administrative record or at least those portions of the record that the parties pre\adel
not materials outside of the recor8ee5 U.S.C. §706("In making the foregoing determinations,
the court shall review the whole record or those parts of it cited by a pargd’) RFApp. P. 16
(“The record on review or enforcement of an agency order consists. dhe. order
involved; . . .any findings or report on which it is based; andthe pleadings, evidence, and other

parts of the proceedindpefore the agency; Ass’n of Data Processing Serv. Orgs., Inc. v. Bd. of

Govs. of the Fed. Reserve Sys., 745 F.2d at 684 (“[W]h#tkeadministrator was arbitrary must

be determined on the basis of what he had before him when he act&eEglso Franklin Sav.

Ass’n v. Dir., Office of Thrift Supervision934 F.2d 1127, 1137 (10th Cir991)(“[W]here

Congress has provided for juditireview without setting forth... procedures to be followed in
conducting that review, the Supreme Court has advised such review shall be confined to the
administrative record and, in most cases, no de novo proceedings may be had.”). Terith Circui
precedent indicates, however, that the ordinary evidentiary rules regarding jurditicd apply

when a court reviews agency actioBeeNew Mexico ex rel. Richardson v. Bureau of Land

Magmt., 565 F.3d 683, 702 n.21 (10th Cir. 2009)(citing Fed. R. Evid.BNI{e take judicial
notice of this document, which is included in the record before us in [anothef)cadeht 702
n.22 In contrast, the United States Courts of Appeals for the Ninth and Eleventh Cirgeits ha
held that taking judicial notice inappropriate in APA reviews absent extraordinary circumstances

or inadvertent omission from the administrative recokeCompassion Over Killing v. U.S.

Food & DrugAdmin., 849 F.3d 849, 852 n.1 (9th Cir. 201Rat’l Min. Ass’n v. Sec. ofU.S.
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Dep't of Labor, 812 F.3d 843, 875 (11th Cir. 2016).

To fulfill its function under the APA, a reviewing court should engage in a “thorough,
probing, inrdepth review” of the record before it when determining whether an agency’s decision

survives arbitraryor-capricous review. _Wyoming v. United States, 279 F.3d 1214, 1238 (10th

Cir. 2002]citation omitted). The Tenth Circuit explains:

In determining whether the agency acted in an arbitrary and capricious maaner
must ensure that the agency decision was based on a consideration of the relevant
factors and examine whether there has been a clear error of judgment. Vilerconsi

an agency decision arbitrary and capricious if the agency relied on factors which
Congress had not intended it to consider, entirely failed to consider an important
aspect of the problem, offered an explanation for its decision that runs counter to
the evidence before the agency, or is so implausible that it could not be ascribed to
a difference in vievor the product of agency expertise.

Colo. Envtl. Coal. v. Dombeck, 185 F.3d 1162, 1167 (10th Cir. 199®bitrary-or-capricious

review requires a district court “to engage in a substantive review of i@l tecletermine if the
agency considered relevant factors and articulated a reasoned basis ¢onakssions,”
Olenhouse4?2 F.3d at 1580, but it is not to assess the wisdom or merits of the agency’s decision,

seeColo. Envtl. Coal. v. Dombeck, 185 F.3d at 117Zhe agency must articulate the same

rationale for its findings and conclusions on appeal upon which it relied in its intesnaggings.

SeeSEC v. Chenery Corp., 318 U.S. 80 (1943). While the court may not supply a reasoned basis

for the agency’s action that the agency does not give itself, the court should “uphold a decision of

less than ideal clarity if the agency’s path may reasonably be discefdedrhan Transp., Inc.

v. Ark.-Best Freight Sys., Inc., 419 U.S. 281, 286 (1€iAtrnal citations omitted).

2. Reviewing Agency Leqgal Interpretations

In promulgating and enforcing regulations, agencies must interpret federal stueites

own regulations, and the Constitution of the United States of America, and Coumsng\lese
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interpretations apply three different deference standards, depending on the kind of tae.at is
First, the federal judiciary accords considerable deference to an agency’ ®tateprof a statute

that Congress has tasked it with enforcingeeUnited States v. Undetermined Quantities of

Bottles of an Article of Vedrinary Drug 22 F.3d 235, 238 (10th Cit994). This is known as

Chevrondeference, named after the seminal c&wvron, U.S.A., Inc. v. Natural Resource

Defense Concil, Inc., 467 U.S. 837 (1984)Chevrori). °* Chevrondeference is a twstep

process? that first asks whether the statutory provision in question is clear and, if it ihi@ot, t

asks whether the agency’s interpretation of the unclear statute is reason@bkeMaralex

Resources, Inc. v. Barnhardt, 913 F.3d 1189 19®@.0th Cir. 2019). As the Tenth Circuit has
explained,

we must be guided by the directives regarding judicial review of administrative

®IThe case itself is unremarkable, uninstructive, does not explicitly outline théanatiar
two-step process of applyim@ghevrondeference, and does not appear to have been intended to
become a “big name” case at all. Its author, the Honorable JohiSteaehs, former Associate
Justice of the Supreme Court, insists that the case was never intendedtd¢oacregime of
deference, and, in fact, Justice Stevens became d@ieesfondeference’s greatest detractors in
subsequent yearsSeegenerallyCharkes Evans Hughegustice Stevens and tldnevronPuzzle
106 Nw. U.L. Rev. 551 (2012).

52There is, additionally, a threshold stephe soecalled step zere- which asks whether
Chevrondeference applies to the agency decision at a#eCass R. Sunstej ChrevronStep
Zerg 92 Va. L.Rev. 187 (2006). Step zero asks: (i) whether the agenciasron-qualified,
meaning whether the agency involved is the agency charged with administering the-dt@atute
example, the EPA administers a number of statutes, among them the Clean, RulAct No.
88206, 77 Stat. 392; (ii) whether the decision fits within the category of interpretafionded
the deference- interpretation of contracts, the Constitution, and the agency’s own regulations are
not afforded Chevron deference,see e.g., U.S. West, Inc. v. FCC182 F.3d 1224 (10th
Cir. 1999)(“[A]n uncorstitutional interpretation is not entitled ©@hevron deference.”); and
(i) whether Congress intended the agency to “speak with the force of law” in making #ierdeci
in question,_United States v. Mead Corp33 U.S. 218, 229 (2001) opinion lettersby the
agency, for example, do not speak with the force of law and are thus not enti@éewimn
deference, se€hristensen v. Harris Cty529 U.S. 576 (2000). An affirmative answer to all three
inquiries results in the agency’s decision passingztep
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agency interpretations of their organic statutes laid down by the Supreme Court in
Chevron, U.SA., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 ..

(1984). Those directives require that we first determine whether Congress has
directly spoken to the precise question at issue. If the congressional inteat s cl

we must give effect to that intent. He statute is silent or ambiguous on that
specific issue, we must determine whether the agency’s answer is based on a
permissible construction of the statute.

United States v. Undetermined Quantities of Bottles of an Article of Veterdraig, 22 F.3d at

238 (citation omitted).

A number of policy considerations anim&bevrondeference, among them: §atutory

interpretationj.e., that Congress, by passing extremely epaded and vague organic statutes,
grants discretionary power to the agenciedltmfthe statutory gaps; (iipstitutional competency,
i.e., that agencies are more competent than the courts at filling out the substantivethaw in
field; (iii) political accountabilityi.e., that agencies, as executive bodies ultimately headdteby
President of the United States of America, can be held politically accourfableneir

interpretations; and (iwfficiency, i.e, that numerous, subjeatatter specialized agencies can

more efficiently promulgate the massive amount of interpretaéiquired to maintain the modern
regulatory state- found in the Code of Federal Regulations and other ptatiean a unified but
Circuit-fragmented federal judiciary can.

When agencies interpret their own regulatien$o, for example, adjudicate wier a

regulated party followed therm courts accord agencies what is knowasr or Seminole Rock

deference SeeAuer v. Robbins519 U.S. 452 (1997)&uer’); Bowles v. Seminole Rock & Sand

Co.,325 U.S. 410 (1945). This deference is applied indheesmanner aShevrondeference and
is substantively identicalThe Court has previously expressed its concerns #mrtdeference.

Seee.qg.Mohon v. Agentra400 F. Supp. 3d 1189, 12256 (D.N.M. 2019),]arita Mesa Livestock
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Grazing Ass’n v. U.S. Hest Service 305 F.R.D. at 2889. The Supreme Court recently

addressed whether it should overrdlger deference irKisor v. Wilkie, 139 S. Ct. 2400, 2408

(2019). Although the Supreme Court declined to overhwier, the majority opinion took pains
to “reinforce its limits.” 139 S. Ct. 2408. The Court noted tha¢r deference is appropriate

“only if a regulation is genuinely ambiguous,” “even after a court has resortddie atandard
tools of interpretation.” 139 S. Ct. 2414. To earn deference in this scenario, thg'sagenc

interpretation must still be “reasonable.” 139 S. Ct. at 2415 (quoting Thomassdeftgniv. v.

Shalalg 512 U.S. 504, 515 (1994))Auer deference is also “unwarranted™ “when a court
concludes that an interpretation does not reflect an agency’s authoritativeisexyzesed ‘fair,

[or] considered judgment.””139 S. Ct. at 2414 (quotinghristopherv. SmithKline Beecham

Corp, 567 U.S. 142, 155 (2012)). Deference is therefore not appropriate where the regulatory
interpretation is not “the agency’s ‘authoritative’ or ‘official positionthex than any more ad hoc

statement not reflecting the aggiscviews,” 139 S. Ct. at 2416 (quotitinited States v. Mead

Corp, 533 U.S. 218, 25%9 (2001)(Scalia, J., dissenting)), does not “in some way implicate [the
agency’s] substantive expertise,” 139 S. Ct. at 2417, or is a convenient, post hoc rationatizati
defend past agency acti@eel39 S. Ct. at 2417.

Last, courts afford agencies no deference in interpreting the ConstitGieati.S. West,
Inc. v. FCC 182 F.3d 1224, 1231 (10th Cir999)([A]n unconstitutional interpretation is not
entitled toChevron deference. . . [D]eference to an agency interpretation is inappropriate not
only when it is conclusively unconstitutional, but also when it raises serious comsétut

guestions.” (citig, e.g.,Rust v. Sullivan500 U.S. 173, 1991 (1991))). Courts have superior

competence in interpretingand constitutionally vested authority and responsibility to
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interpret-- the Constitution’s content. The presence of a constitutional claim rodeske a
court’s review outside of th&PA, however- 8§ 706(2)(B) specifically contemplates adjudication
of constitutional issues and courts must still respect agency fding and the administrative
record when reviewing agency action for consiinal infirmities; they just should not defer to

the agency on issues of substantive legal interpretaBeg.e.qg.,Robbins v. U.S. Bureau of Land

Mgmt., 438 F.3d 1074, 1085 (10th Cir. 2006)(“We review Robbins’ [constitutional] due process

claim agaist the [agency] under the framework set forth inAR&.”).

3. Waiving Sovereign Immunity.

The APA waives sovereign immunity with respect to nooretary claims See5 U.S.C.
§ 702. The statute provides:

An action in a court of the United States seeking relief other than money damages
and stating a claim that an agency or an officer or employee thereof acted or
failed to act in an official capacity or under color of legal authority shall not be
dismissed ar relief therein be denied on the ground that it is against the United
States or that the United States is an indispensable party. The United States may
be named as a defendant in any such action, and a judgment or decree may be
entered against the Unité&tates:

5U.S.C. §/02. Claims formoney damages seek monetary reliestibstitutdor a suffered loss.”

Normandy Apartments, Ltd. v. U.S. Dep’t of Hous. & Urban Dev., 554 F.3d 129812 Cir.

2009)emphasis in original). Claims that do noteek monetary relief or that seek “specific
remedies that have the effect of compelling monetary relief” are not claims fetanpdamages.

NormandyApartments, Ltd. v. U.S. Dep’t of Hous. & Urban Dev., 554 F.3d at 1298. To determine

whether a claim sé& monetary relief, aourt must “look beyond the face of the complaautt
asses the plaintiff’'s prime object or essential purpose; plghtiff’s prime objective or essential

purpose is monetary unless the fimanetary relief sought has significambgpective effect or
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considerable value apart from the claim for monetary r8liéddormandyApartments, Ltd. v. U.S.

Dep't of Hous. & Urban Dev., 554 F.3d at 12@fiotingBurkins v. United States, 112 F.3d 444,

449 (10th Cir. 1997)).

The APA'’s sovereignimmunity waiver for claims “seeking relief other than money
damages’does not apply, however, “if any other statute that grants consent to suit expressly or
impliedly forbids theelief which is sought.” 5 U.S.C. 802. The Tucker Act, 28 U.S.@8 1346
1491, permits district courts to hear some claims against the United States, but it alsthstate
“district courts shall not have jurisdiction of any civil action or claim againsttineed States
founded upon any express or implied contract with the United States.” 28 URG®&)(2).1t
follows thatthe APA does not waive the United States’ sovereign immunity as to contract claims
even when those claims seek relief other than money damages, such asodgcamjunctive

relief. SeeNormandy Apartments, Ltd. v. U.S. Dep'’t of Hous. & Urban Dev., 554 & 3@95.

Consequently, two questions determine whether the APA waives the United Statex€ign
immunity as to a particular claimFirst, doegthe] claim seekrelief other tham€money damages,
such that the APA general waiver of sovereign immunity is even implicat&g2ond, does the
Tucker Act expressly or impliedly forbid the relief that Normandy seeks, sucthth®&PA's

waiver does not apply?Normandy Apartments, Ltd. v. U.S. Dep’t of Hous. & Urban Dev., 554

F.3d at 1296 (quoting 5 U.S.C. § 702).

LAW REGARDING HEARSAY

“Hearsay testimony is generally inadmissible.” United States v. ChNstyCR 10-1534

JB, 2011 WL 5223024, at *5 (D.N.M. Sept. 21, 2011)(Brownijfgiting Fed. R. Evid. 802).

Rule 801(c) of the Federal Rules of Evidence defines hearsay: “a statement thatdgglarant
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does not make while testifying at the current trial or hearing; and (2) a party ioffaridence to
prove the truth of the matter asserted in the statement.” Fed. R. Evid. 801(c). Courtsaisayn he

generally unreliable and untrustworthySeeChambers v. Mississippi410 U.S. 284, 298

(1973)(noting that hearsay is generally untrustworthy and lacks traditional indidebility);

United States v. Lozado, 776 F.3d 1119, 1121 (10th Cir. 2015)(“Hearsay is generally inadmissible

as evidence because it is considered unreliable.” (dWiliamson v. United State612 U.S.

594, 598 (1994))); United States v. Console, 13 F.3d 641, 656 (3d. Cir. 1993)(stating hearsay is

inherently untrustworthy

because of the lack of an oath, presence in court, and cross

examination quotingJnited States v. Pelull®64 F.2d 193, 203 (3rd Cir. 1992))). Testimonial
proof is necessarily based upon the human senses, which can be unrgkgbldack Weinstein

& Margaret Berger, Weinstein's Federal Evides®02.02[1][b], at 8025 (Joseph McLaughlin

ed., 2d ed. 2017)Weinstein’'s Federal Evidenfe The AnglcAmerican tradition uss three

devices to illuminate inaccuracies in the testimonial prooth@)oath; (ii)personal presence at

trial; (iii) and cross examinationSeeWeinstein’s Federal Evidenc®802.02[2][a], at 80.

Courts view hearsay evidence as unreliable becaus not subject to an oath, personal presence

in court, or cross examinatiogee e.g.,United States v. Console, 13 F.3d at 656; it is difficult to

evaluate the credibility of out-afeurt statements when the three safeguards mentioned above are

unawilable,seeWeinstein’s Federal Eviden&802.02[3], at 802-6 to -7.

“Hearsay within hearsay” is admissible only “if each part of the combiradnsénts

conforms with an exception to the rule.” Fed. R. Evid. 886¢ e.g.,United States v. DeLegn

316 F.Supp.3d 1303, 1306 (D.N.M. 2018)(Brownind.)(noting, after concluding that rule 803(8)

provides an exception for law enforcement reports, that a hearsay issue remautiagegar

-74 -



statements within the report§)¥ood v. Millar, No. CIV 130923RB/CG, 2015 WL 12661926, at

*4 (D.N.M. Feb. 19, 2015)(Brack,)(stating that witness statements in police reports, to which
rule 803(8) applies, may be admissible under hearsay exclusions other than rule B3{@)a

v. Sheldon, No. CIV 1@360 JB/WDS, 2012 WL 6632524, at *7 (D.N.M. Oct. 31,
2012)(BrowningJ.)(excluding medical records, which themselves were inadmissible hearsay,
although the statements within the medical records were opposing party stateestdééement

that is otherwise hearsdypwever, may be admissible for a purpose, such as impeachment, other

than to prove the truth of the matter asserteeeUnited States v. Caraway34F.3d 1290, 1299

(10th Cir. 2008)(*“We have already explained why the content of the statement, if used
substantively, would be inadmissible hearsay. If admitted for impeachment purposeghdawe

is not hearsay.”). Likewise, “[i]f the significance of an offered statemeatdolely in the fact
that it was made, no issue is raised as to the truthybhiag asserted, and the statement is not

hearsay.” Echo Acceptance Corp. v. Household Retail Servs., Inc., 267 F.3d 1068, 1087 (10th

Cir. 2001)(quoting Fed. R. Evid. 801 advisory committee’s note). Statements inghedsggory
include verbal acts

“statement[s] offered to prove the words themselves because of theiettsgl
(e.g., the terms of a will).” Black’s Law Dictionary (10th ed. 2014). “A contract,
for example, is a form oferbalactto which the law attaches duties and liabilities
and therefore is not hearsayueller v. Abdnor, 972 F.2d 931, 937 (8th Cir. 1992).
See also Caglev. The James . Grp., 400 F. App’x 348, 356 (10th Cir. 2010).

Farley v. Stacy No. 14CV-0008JHRPJC, 2015 WL 3866836, at *5 (N.D. Okla. June 23,

2015)(Payne, J.aff'd, 645 F. App’x 684 (10th Cir. 2016)(unpublished
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1. Rule 801(d)(2).

An opposing party’s statement is not hearsageFed. R. Evid. 801(d)(2). Ru&91(d)(2)
specificallyexcludes from hearsay a statement that
is offered against an opposing party and:
(A) was made by the party in an individual or representative capacity;
(B) is one the party manifested that it adopted or believed to be true;

(C) was made by a person whom the party authorized to make a
statement on the subject;

(D) was made by the party’s agent or employee on a matter within the
scope of that relationship and while it existed; or

(E) was made by the party’s coconspirator duringiarfdrtherance of
the conspiracy.

The statement must be considered but does not by itself establish the declarant’s
authority under (C); the existence or scope of the relationship under (D); or the
existence of the conspiracy or participation in it ur(@r
Fed. R. Evid. 801(d)(2). “The admissibility of oppospayty statements ‘is not based on
reliability; rather, they are admitted as part of the adversary system’; ihegitted, in short,

because the party said the words and should be stulckivein, regardless of their accuracy.”

United States v. Ballgb9 F.Supp.3d 1038, 1074 (D.N.M. 2014)(Browning.,)(quoting Stephen

A. Saltzburg et. alFederal Rules of Evidence Manu&801.02[b], at 80113 (2011)). “[T]he

Tenth Circuit has stateddahproponents of such evidence ‘need only show by a preponderance of

the evidence that the opposing party had made the stateménitéd States v. ShirleyNo. CR

15-1285 JB, 2016 WL 9021832, at *7 (D.N.M. Dec. 21, 2016)(Browning, J.)(ditiniigpd Stages
v. Brinson, 772 F.3d 1314, 1320 (10th Cir. 2014)).

“Rule 801(d)(2)(A) does nat. .permit such a statement to be used against anyone other
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than the party who made the statement, such as codefendamt#ed States v. DelLer287

F. Supp.3d 1187, 1256 (D.N.M. 2018)(Browning.Xciting United States v. Wo|839 F.2d 1387,

1393 & n.4 (10th Cir. 1988); Stephen A. Saltzburg, etRdderal Rles of Evidence Manual

§801.02[6][c] (11th ed. 2017)). Statements made during closing argument by an attorney qualify

as an admission by a party opponent under rule 801(d)(28@gUnited States v. Ganadonegro

854 F.Supp.2d 1088, 1121 & 1121 n.11 (D.N.M. 2012)(Brownidgyciting United States v.

McElhiney, 85 F.App’x 112, 115 (10th Cir. 2003)(unpublished)). The Court has determined that
rule 806 of the Federal Rules of Evidence, which permits attacking hearsay statefitte “any
evidence thatvould be admissible for those purposes if the declarant had testified treasyi

Fed. R. Evid. 806, “does not apply to rule 801(d)(2)(A) statements,” United States v. DelLeon, No.

CR 154268 JB, 2018 WL 878121, at *2 n.1 (D.N.M. Feb. 12, 2018)(Browding “Party
opponents can, however, impeach their own admissiens;ule 801(d)(2)(A) statements, even
though rule 806 does not apply. If a party opponent admission is relevant, then anything that

impeaches such a statement is also relevdohited States v. DeLeor2018 WL 878121, at *2

n.l.

LAW REGARDING DIVERSITY JURISDICTION

UnderErie Railroad Co. v. Tompkins, 304 U.S. 64 (198B}i{€"), a federal district court

sitting in diversity applies “state law with the objective of obtaining the result thatvieu

reached in state courtButt v. Bank of Am., N.A., 477 F.3d 1171, 1179 (10th Cir. 20@%)cord

Mem. Hosp. v. Healthcare Realfy. Inc., 509 F.3d 1225, 1229 (10th Cir. 2007). The Court has

held that if a district court exercising diversity jurisdiction cannot find a Supf&roet of New

Mexico “opinion that [governs] a particular area of substantive.lajthe district court
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must . . predict how the Supreme Court of New Mexico would [rule].” Guidance Endodontics,

LLC v. Dentsply Int'l., Inc., 708. Supp.2d 1209, 12245 (D.N.M. 2010)(BrowningJ). “Just

as a court engaging in statutory interpretation must always betlirthe statute’s text, a court
formulating arErie prediction should look first to the words of the state supreme court.” Pefia v.
Greffet 110F. Supp.3d 1103, 1132 (D.N.M. 2015)(Browning).>® If the Court finds only an
opinion from the Court of Appeals of New Mexico, while “certainly [the Court] may vaifid
consider the Court of Appeal[s’] decision in making its determination, the Court is not bound by

the Court of Appeal[s’] decision in the same way that it would be bound by a Supreme Court

decsion.” Mosley v. Titus, 76E. Supp.2d 1298, 1332 (D.N.M2010)(Browning,.)(noting that,

where the only opinion on point is “from the Court of Appealsthe Court’s task, as a federal

$3In performing itsErie-mandated duty to predict what a state supreme court would do if
faced with a caseseeCommt v. Estate of Bosch, 387 U.S. 456 (1987), a federal court may
sometimes contradict the state supreme t®omvn precedent if thedleral court concludes that
the state supreme court would, given the opportunity, overrule its earlier h@defnderson
Living Tr. v. WPX Energy Prod., LLC, 2F. Supp.3d 1188, 1247 n.30 (2014)(Brownind).
Courts should, obviously, be reticent to formulaté&en prediction that conflicts with stateourt
precedent; even if the prediction turns out to be correct, such predictions produceelisgaits
between cases filed in state and federal coastghe old state supreme court precedent usually
binds state trial courts. The factors to which a federal court should look beforegraalkrie
prediction that a state supreme court will overrule its prior precedent vary depemdin the
case, but sme consistent ones includé: the age of the state supreme court decision from which
the federal court is considering departinghe younger the state case is, the less likely it is that
departure is warrantedj)(the amount of doctrinal reliance thtae state courts especially the
state supreme courthave placed on the state decision from which the federal court is considering
departing; (if) apparent shifts away from the doctrine that the state decision articul pEsaty
if the state spreme court has explicitly called an older ¢ag®lding into question;\{) changes
in the composition of the state supreme court, especially if mostly dissenting jdisiroethe
earlier state decision remain on the court; andhe decisiois patenillogic or its inapplicability
to modern times.SeePefa v. Greffetl10F. Supp.3d at 1132 n.17. In short, a state supreme
court case that a federal court tkaie predicts will be overruled is likely to be very old, neglected
by subsequent staturt cases- perhaps because it is in a dusty corner of the common law which
does not get much attention or have much applicatiand clearly wrong.
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district court sitting in this district, is to predict what Bpreme Court of New Mexico would do

if the case were presented to it”)(citiigade v. EMCASCO Ins., 483 F.3d 657, 666 (10th Cir.

2007)(explaining that, “[w]here no controlling state decision exists, the federal cotdttenspt
to predict what the stas highest court would do” and that, “[ijn doing so, it may seek guidance

from decisions rendered by lower courts in the relevant st&fehe Court may also rely on

>The Supreme Court has addressed what the federal courts may use when theae is not
decision on poinfrom the stats highest court:

The highest state court is the final authority on state law, but it is still the duty of

the federal courts, where the state law supplies the rule of decision, taiasmed

apply that law even though it has not been expounded by the highest court of the

State. An intermediate state court in declaring and applying the state law is acting

as an organ of the State and its determination, in the absence of more convincing

evidence of what the state law is, should be folloted federal court in deciding

a state question. We have declared that principWest v. American Telephone

and Telegraph Co., 311 U.S. 223 (1940), decided this day. It is true that in that

case an intermediate appellate court of the State had detdrthe immediate

guestion as between the same parties in a prior suit, and the highest state court had

refused to review the lower colgtdecision, but we set forth the broader principle

as applicable to the decision of an intermediate court, in tlemed®f a decision

by the highest court, whether the question is one of statute or common law.

We have held that the decision of the Supreme Court upon the
construction of a state statute should be followed in the absence of an expression
of a cauntervailing view by the Statehighest court, and we think that the decisions
of the Court of Chancery [the New Jersey trial court] are entitled to libectas
announcing the law of the State.

The question has practical aspects of gregtomance in the proper

administration of justice in the federal courts. It is inadmissible that therdds

be one rule of state law for litigants in the state courts and anotherriteémts

who bring the same question before the federal couiitsgaw the circumstance of

diversity of citizenship. In the absence of any contrary showing, the rule [set forth

by two New Jersey trial courts, but no appellate courts] appears to be the one which

would be applied in litigation in the state court, and whether believed to be sound

or unsound, it should have been followed by the Circuit Court of Appeals.
Fid. Union Tr. Co. v. Field, 311 U.S. 169, 180@ (1940)(footnotes and citations omitted). The
Supreme Court has softened this position over the years; federal courts are no longer bound by
state trial or intermediate court opinions, bsithould attribute [them] some weight.where the
highest court of the State has not spoken on the po@wmmir v. Estate of Bosch, 387 U.S. at

-79 -



Tenth Circuit decisions interpreting New Mexico lageeAnderson Living Tr. v. WPXEnergy

Prod., LLC, 27F. Supp.3d 1188, 1243 & n.30 (D.N.M. 2014)(Brownind).>® Ultimately, “the

465 (citing King v. Oder of United Commercial Traveler333 U.S. 153, 159 (1948)5eel7A
James Wm. Moore et aMoore’s Federal Practic®124.20 (3d ed. 1999¥loore’s”)(“ Decisions
of intermediate state appellate courts usually mugillmeved . . .[and] federal courts should give
some weight to state trial courts decisidriemphasis and title case omitted)).

SIn determining the proper weight to accord Tenth Circuit precedent interpregiwg N
Mexico law, the Court must balance the need for uniformity between federal courttaermbata
interpretations of state law with the need for uniformity among federal judges.Cbtheadheres
too rigidly to Tenth Circuit case law, ignoring changes undergone by &dtatein the ensuing
years, then parties litigating stdsav claims will be subject to a different body of substantive law,
depending on whether they litigate in state court or federal court. Thisfrastriites the purpose
of Erie, which held that federal courts must apply state court interpretationstefiaw, rather
than their own, in part so that parties achieve a consistent result regardlessoafirthe This
consideration pulls the Court toward according Tenth Circuit precedent less weightauttiney
state cart decisions issued in the ensuing years more weight. On the other hand, when the state
law is unclear, it is desirable for there to at least be uniformity among fedsakjas to its proper
interpretation. Otherwise, different federal judges witthi@ same circuit- or even the same
district, as district courtsdecisions are not binding, even upon themselvegould be free to
adopt differing interpretations of a statdaw. This consideration pulls the Court towards a
stronger respect for veral stare decisis, because a Tenth Circuit decision on poiegardless
whether it accurately reflects state lavat least provides consistency at the federal level, so long
as federal district judges are required to follow it.

The Court must decide how to weigh Tenth Circuit case law againstrec@et state court
decisions, choosing a point on the spectrum between the two extremes: rigidly adhering to Tent
Circuit precedent unless there is intervening case law directly on point fromatég Sighest
court, on one end; and independently interpreting the state law, regarding the Tenth Circuit
precedent as no more than persuasive authority, on the other. In striking this balance, the Court
notes that it is generally more concerned about systemmmnsistency between the federal courts
and the state courts than it is about inconsistency among federal judges. Judges,ewthithos
a jurisdiction with ostensibly identical governing law, sometimes interpret arlgl @ law
differently from e another; this inconsistency is part and parcel of a conamoijudicial
system. More importantly, litigants seeking to use forum selection to gain a subshagsive
advantage cannot easily manipulate such inconsistency: cases are assigned randistntt
judges in this and many federal districts; and, regardless, litigants cannotdmoavtain how a
given judge will interpret the state law, even if they could determine the identity jotide pre-
filing or preremoval. All litigants know iradvance is that whomever federal district judge they
are assigned will look to the entirety of the satmmmon law in making his or her determination
-- the same as a state judge would. Systemic inconsistency between the fedexya@ntbatate
cours, on the other hand, not only threatens the principles of federalism, but litigants may more
easily manipulate the inconsistency. When the Tenth Circuit issues an opinipretirigrstate
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law, and the state courts subsequently shift away from thgpiietation, litigants- if the district
courts strictly adhere to the Tenth Circuit opinierhave a definite substantive advantage in
choosing the federal forum over the state forum, or vice versa.
The Court further notes that district courts may keeletter position than the Tenth Circuit
to be responsive to changes in state law. Tenth Circuit decisions interpretinigudgrastatés
law on a specific issue are further apart in time than the collective district’ abegtsions are.
More importantly, the Tenth Circuit does not typically address such issues withdhericy that
the states courts themselves do. Accordingly, Tenth Circuit precedent can lag behind state law
developments- developments that the district courts may be nimbdeigh to perceive and adopt.
Additionally, much of the benefit of having a consistent Tenth Chwide interpretation of a
particular states law is wasted. Other than Oklahoma, every state encompassed by the Tenth
Circuit contains only one federal jutil district, and there is relatively little need for federal
judges in Wyoming and Kansas to have a uniform body of New Mexico law to which to look.
Last, the Court notes, respectfully, that district courts may be in a betteopdisén the Tenth
Circuit to develop expertise on the state law of the state in which they sit. Every jedieral
district in the nation, except the District of Wyoming, covers at most one state pdthaps a
more workable design for each district court to keep todid&gal developments in the state law
of its own state(s) than it is for the Tenth Circuit to monitor separatedegalopments in eight
states. The Tenth Circuit used to follow this rationale in applying a clearly eu®»standard of
review to district judge decisions of state law with no controlling state sepceuart precedent.
SeeWeiss v. United Stateg87 F.2d 518, 525 (10th Cir. 1986); Rawson v. Sears, Roebuck, &
Co, 822 F.2d 908, 923 (10th Cir. 1987)(McKdy dissenting)(collecting casp Since the mid
1980s, however, the Tenth Circuit has abandoned that rationale and applied a de novo standard of
review to district judge decisions applying state law with no governing state Su@enrt
precedentSeeRawson v. Sears, Roebuck, & C&22 F.2d at 908Seealsoid. at 923 (McKay J.,
dissenting)(noting that the majority had abandonedghbactified clearly erroneous standard or,
the“so-called localjudge rulé in its analysis). The Court regrets the Tenth Citsuitreat from
the clearly erroneous standard.
Having outlined the relevant considerations, the Court concludes that the proper stance on
vertical stare decisis in the context of federal court interpretations of staie és follows: the
Tenth Circuits cases are bindiras to their precise holding what the state law was on the day
the opinion was published but lack the positive precedential force that its cases interpreting a
federal statute or the Constitution of the United States of America possess.triéd disirt
considering a state law issue after the publication of a Tenth Circuit opinion on point tmnay no
come to a contrary conclusion bagedy on state court cases available to and considered by the
Tenth Circuit, but it may come to such a conclusion based on intervening state court cases.
When interpreting state law, the Tenth Circuit does not and cannot issue a case holding that
xis the law in New Mexico; it holds that tpeoper interpretationf New Mexico law, at the time
the opinion is released, ¥ Its holdings are descriptive and not prescriptiviaterpretive and
not normative. Because federal judicial opinions lack independent substantive fotate dams
issues, but possess sudolce regarding federal law issues, the Court concludes that the following
is not an unfair summary of the judicial interpretive procegsut{en interpreting federal law, the
federal appellate courts consider the existing body of law, and then issue a holding that both
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reflects and influences the body of law; that holding subsequently becomes a part of the body of
law; but (ii) when interpreting state law, the federal appellate courts consider thiegeRedy of

law, and then issue a holding that only reflects the body of law; that holding does not subsequently
become a part of the body of law. The federal district courts are bound to conclube rexith
Circuit's reflection of the theexisting body of law was accurate. The question is whetlegr th
should build a doctrine atop the case and use the existence of the TenthsQiaggtto avoid any
responsibility to independently consider the whole body of state law that exists whenehe tim
comes that diversity litigants raise the issue in thaeirttooms. Giving such effect to the Tenth
Circuit's interpretations of state law is at tension \itle, giving independent substantive effect

to federal judicial decisions i.e., applying federal law- in a case brought in diversity.

The purpose oErie is well-known and simple, and the Court should not complicate it
beyond recognition: it is that the same substantive law governs litigasess regardless whether
they are brought in a federal or state forum. For simpleggke, most courts hasettled on the
formulation that'the federal court must attempt to predict how the statgkest court would rule
if confronted with the issue.Moore’s §124.22[3] (citingCommT v. Estate of Bosci887 U.S.
at 465 ([A]n intermediate appellate state court [decision] is a datum for ascertataieglav
which is not to be disregarded by a federal court unless it is convinced by othesiperdata
that the highest court of the state would decide othefiwsiation and internal quotation marks
omitted))). This statement may not be the most precise formulation if the goal is toidestical
outcomes in state and federal ceuthe Honorable Milton I. Shadur, former United States District
Judge for the Northern District of lllinois, looks tat® procedural rules to determine in which
state appellate circuit the suit would have been filed were it not in fedend) and then applies
the state law as that circuit court interpretssggAbbott Labs. v. Granite State Ins., 573
F. Supp. 193, 196-200 (N.D. Ill. 1983)(ShaduiXnoting that the approach of predicting the state
supreme cours holdings will often lead to litigants obtaining a different result in federal court
than they would in state court, where only the law of the circuit in which theyfige! certainly
not nonexistent, speculative state supreme court-lgaverns)- but it is a workable solution that
has achieved consensusSecAllstate Ins. v. Menards, Inc.285 F.3d 630, 637 (7th Cir.
2002)(‘{W]e adhere today to the general rule, articulated and applied throughout the United State
that, in determining the content of state law, the federal courts must assumepketpersf the
highest court in that state and attempt to ascertain the governing substantive law on tine point
guestion.). This formulation, built out of easd-use, does not relieve courts of their Supreme
Courtmandated obligation to consider state appellate and trial court decisions. To theycontra
even nonrudicial writings by influential autbrs, statements by state supreme court justices, the
closeness of the vote on a prior case addressing the issue, and personnel changes or-the court
considerations that would never inform a federal ¢euahalysis of federal law may validly
come intoplay. The question is whether the district courts must abdicate, dlcedssard, the
“would decidé aspect of theErie analysis to their parent appellate courts when the Court of
Appeals has declared an interpretation of state law.

TheEriedoctrine results in federal cases that interpret state law withering with time. While
cases interpreting federal law become more powerful over-tife@ming the groundwork for
doctrines, growing upward from one application (Congress may create a nationatiobauak)y
(Congress may set quotas on wheat-growing for personal consumption), expanding outward from
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the general (states must grant criminal jury trials) to the specific (the jury nedd mwelve
people, nor must it be unanimousjederal cases interpreting state law often become stale. New
state court caseseven when not directly rebuking the federal caustatement of law alter the
commontaw legal landscape with their dicta, their insinuations, and their tone. The Supreme
Court, which picks its cases sparingly and for maximum effect, almost never graioiaiGdo
resolve issues of state law.

The Courts views orErie, of course, mean little if the Tenth Circuit does not agree. In
Wankier v. Crown Equipment Corp., 353 F.3d 866 (10th Cir. 2003), the Tenth Circuit said that,

[w]here no controlling state decision exists, the federal court must attempt it predi
what the states highest court would do. In performing this ventriloquial function,
however, the federal coug bound by ordinary principles ofare decisis. Thus,

when a panel of this Court has rendered a decision interpreting state law, that
interpretation is binding on district courts in this circuit, and on subsequent panels
of this Court, unless an intervening decision of the 'st&iighest court has resolved

the issue.

Wankier v. Crown Equip. Corp., 353 F.3d at 866. From this passage, it seems clear that the Tenth
Circuit permits a district court to deviate from its view of state law only on thedfassibsequent
case"of the states highest court. The American Heritage Dictionary of the English Language
1402 (William Morris ed., New College ed. 1976)(definfangless”as"[e]xcept on the condition

that; except under the circumstances”hafA more aggressive reading of the passagamely

the requirement that the intervening casesolv[e] the issue-- might additionally compel the
determination that any intervening case law must definitively and directly conttiadidtenth

Circuit interpetation to be considered “intervening.”

It is difficult to know whether the Honorable Michael W. McContglthenUnited States
Circuit Judge for the Tenth Circuit, limitation Wankier v. Crown Equip. Cormf “intervening
decisiori to cases from theighest state court was an oversight or intentional. Most of the Tenth
Circuit's previous formulations of this rule have defined intervening decisions inclusivdly as a
subsequent decisions ‘Ghat statés courts,”a term which seems to include trial and intermediate
appellate courts. Even Koch v. Koch Industries, Inc., 203 F.3d 1202, 1231 (10th Cir. 2000), the
primary authority upon which Wankier v. Crown Equipment Corp. relies, uses the more inclusive
definition. In fact, Wankier v. Crown Equipment Cogoiotes its relevant passage:

In the absence of intervening Utah authority indicating that a plaintiff is not
required to prove a safer, feasible alternative design, we are bound to follow the
rule of Allen [v. Minnstar, Inc., 8 F.3d 1470 (10th Ci©43), a Tenth Circuit case
interpreting an issue of Utah lavals was the district courtFollowing the doctrine

of stare decisis, one panel of this court must follow a prior mmerpretation of

state law, absent a supervening declaration to the contrary by thet statgs or

an intervening change in the statéaw” Koch v. Koch Indus., In¢203 F.3d at
1231.
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Court’s task is to predict what the state supreme court wouldWade v. EMCASCO Ins483

F.3d at 666.Accord Mosley v. Titus, 76 F. Supp. 2d at 133itation omitted).

ANALYSIS
For the reasons stated below, the cdartieshe U.S. MSJ. The Court also concludes that
Rawers has established that SkinRRamp was negligent per $er violating N.M. Stat. Ann.
§ 66-7-330(B) It thereforegrants the Rwers MSJ.

l. THE COURT DENIES THE U.S. MSJ, BECAUSE IT HAS JURISDICTION TO
REVIEW THE CASE AND THE SEPT. 28 LETTER IS NOT AN AMENDMENT .

The United States argues that Raw&mspt. 28 Letter to the Postal Service constitutes an

amendment of her clainthat 28 C.F.R. § 14.2(c) states that agencies have six months after an

Wankier v. Crown Equip. Corp., 353 F.3d at 867.

Regardless whether the decision to limit the intervening &tith@ district court can
consider was intentional or not, the Tenth Circuit has picked it up and run with_it. In Kokins v.
Teleflex, Inc, 621 F.3d 1297 (10th Cir. 2010), the Tenth Circuit, quoting Wankier v. Crown
Equipment Corp., refused to consideragmion from the Court of Appeals of Colorado holding
directly the opposite of an earlier Tenth Circuit interpretation of Colorado B&eKokins v.
Teleflex, Inc, 621 F.3d at 1297 [T]he Colorado Court of Appeals decidBobsera[, Inc. v. Forma
Sciertific, Inc., 941 P.2d 284 (Colo. Ct. App. 1998)], so it is notiatervening decision of the
statés highest court.” (emphasis in original)(quoting Wankier v. Crown Equip. Corp., 353 F.3d
at 866)).

The Tenth Circuit has set forth a stringent restricoonits district courts ability to
independently administer tl&ie doctrine. More importantly, the Tenth Circsiview may be at
tension with the abovgquoted Supreme Court precedent, as well as its own prior case law.
Moore’s lists the Tenth Circuibs having been, at one time’ @urt[ that] hold[s] that a prior
federal appellate decision [interpreting state law] is persuadiweore’s §124.22[4] (citingState
Farm Mut. Auto. Ins. v. Travelers Indem. Co., 433 F.2d 311, 312 (10th Cir. 1970)). Still, the Court
is bound to abide by the Tenth Circuit’s interpretatioEaé.
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amendment to act on a claim before a party may seek relief in federal court, and that iRalvers f
her lawslit less than six months after September 28, 2@ErU.S. MSJ at 5.The United States
argues that, écause Rawers filed her lawswithout exhausting her administrative remediks,
Court must dismiss for lack of subjeuoitter jurisdiction.SeeU.S. MSJ at 9.Rawers argues
responsehatviolating 28 C.F.R. § 14.2(c) does not mean that the Closdsjurisdiction, see
Rawers Response at@nd thathe Sept. 28 Letter was not an amendmssgRawers Response

at 13.

A. 28 C.F.R. 8 14.2(CPOES NOT REPRESENT A JURISDICTIONAL BAR
TO RAWERS’ CASE.

The parties spend much of their briefing onjthiesdictional effect othe regulations which
the Attorney Generalf the United Statelsas promulgated interpreting 2BS.C. 82675(a) This

narrow questiorhaslong divided courts. SeeSeals v. United State819 F. Supp. 2@t 745

(collecting cases).Despite rulings on this issue from eight circuits, the Tenth Circuit has not

decided thequestion SeeMader v. United State$54 F.3d 794804-04(8th Cir. 2011)(en

bancjconcluding that § 2675(a) requires a claimant to submit evidence of a represantat

authority to act on the claimant’'s behaKanar v. United State418 F.3d 527530-31(7th Cir.

1997 (concluding that § 2675(a)’s regulations are not jurisdielipiantiageRamirez v. Sey

of Depgt of Def, 984 F.2d 16, 19 (1st Cir. 199%napp v. United State844 F.2d 376, 3789

(6th Cir. 1988); GAF Corp. v. United State€18 F.2d 901919-20 (D.C.Cir. 1987) Warren v.

U.S.Dep't of Interior Bureau of Laniigmt., 724 F.2d 776, 779 (9th Cir. 1984)(en bafaicker

v. U.S. PostaServ, 676 F.2d 954, 960 (3d Cit982) Adams v. United State615 F.2d 284, 289

(5th Cir.1980) Lunsford v. United States, 570 F.2d 221 (8th €&77);Pennsylvania v. National

Assn of Flood Insurers520 F.2d 11 (3d Cirl975) SeealsoKeeneCorp. v. United States, 700
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F.2d 836, 842.9(2d Cir. 1983[notinga split between Courts of Appeals and decliningddress
the issug
The closesthat the Tenth Circuit hasometo addressing the question is its ruling in

Bradley v. United States by Veterans Admin., 952dR268 (10th Cir. 1991). In this case, the

Tenth Circuit noted that 28 C.F.R. § 14.2 “requires that there be written notifigaltier, claim

inasumecertain, in order to be considered adequate ndti¢&adley v. U.S. by Veterans Admijn.

951 F.2dat 271 (emphasis in original). Earlier in the opinion, however, the Tenth Circuit located
the sum certain requirement in § 2675(@ther thann the regulations See951 F.2d at 270
(“Section 2675(ajequires that claims for damages against the government be presented to the
appropriate federal agency by filing ‘(1) a written statement sufficielgbgcribing the injuryo

enable the agency to begin its own investigation, and (2) a sum certain damages ¢jaotirig)

Warren v. United States Dep't of Interior Bureau of Land Mgmt., 724 F.2d at /B&3ause the

plaintiff had allegednly a vagueclaim for damagesin excess of $100,000.00,” which did not
satisfy the sum certain requirement, the plaintiff's claims weresdictionally barred. 951 F.2d
at 271. The Tenth Circuit did not consider whethiee Attorney General’s regulations were an
impermissible limit on federal court jurisdiction or otherwise explain its decisigreatdetail.
See951 F.2d at 270-72.

Without Tenth Circuit precedent to follow, district courts in the Tenth Circuit reached
differing conclusions. Someourts adopthe majority rule and conclude thidte “regulatory
requirements are not jurisdictional, and failure to comply with the regulations @ilatat does

not deprive federal courts of subject matter jurisdictidbraughon v. United States, 103 F. Supp.

3d 1266, 1276 (D. Kan. 2015)(Robinson, JSeeKing v. United StatesNo. 12CV-616-JED-
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TLW, 2013 WL 1856472, at *8N.D. Okla. May 2, 2013)(Dowdell, J Xywicki v. United States

No. CIV.A. 881501, 1991 WL 128588, at *2 (Kan. June 20, 1991)(Theis, J.). Other courts

have issued opinions suggesting that the regulations are jurisdictiSealLucero v. United

States No. CIV 170634 SCYXJHR, 2019 WL 2869059 (D.N.M. July 3, 2019)(Yarbrough,
M.J.)(concluding that a request for reconsideration, which is provided for in 28 C.F.R. § 14.9, is a
jurisdictional exhaustion requirement).

All this lower court precedent much of it from before the turn of the centurymust be
considered against thieroaderbackdrop of the Supreme Court's recevdve of decisions
regardingthejurisdictional effecof procedural requirements in statutds.the last few decades,
the Supreme Court has attempted to “bring some discipline to the usé tdrthgurisdiction.

Henderson ex. Rel. Henderson v. Shinséid2 U.S. 428, 435 (2011).See Scot Dodson,

Jurisdiction and its Effect45 Geo. L.J. 619, 62P1 (‘Lamenting that ‘[jJurisdiction . . . is a word

of many, too many, meanings,’ the Supreme Court recently hasegdrasdeliberate agenda to
brings sense to the word by circumscribing its application and calling for are and thougétfulnes

in using the term jurisdiction” (quoting Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 90

(1998))) In an effort to refocus the analysis, the Supreme Court has decried its pastnse-of

by jurisdictional rulings Steel Co. v. Citizens for a Better EnVa23 U.S. at 91, and refocused

the jurisdictional analysis around whether Congress has made a clear statatrtéet gtatutory

requirements is jurisdictionaeee.q, United States v. Kwai Fun Wong, 575 U.S. 402, 409 (2015)

Sebelius v. Auburn Reg’l Med. Ctr., 568 U.S. 145, 153 (2013)(“To ward off profligate use of the

term ‘jurisdiction,” we have adopted a ‘dily admissible bright linefor determining whether to

classify a statutory limitation as jurisdiction.” (quotiAgbawgh v. Y & H Corp., 546 U.S. 500,
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514 (2006)); Gonzalez v. Thaleib565 U.S. 134, 141 (2012). This doctrinal shift has sysored

a notablechangein results. Although federal courts have historically treated procedural
requirements like exhaustion as jurisdictiprifi] n case after case, the modern [Supreme] Court
has abandoned its treatment of procedural requirementessmptively jurisdictional.” Erin

Morrow Hawley, The Supreme Court’s Quiet Revolution: Redefining the Meaningisdidtion

56 Wm. & Mary L. Rev. 2027, 2030 (2015Quiet Revolutioh).

Among the rules most in need of reconsideration utfteiSupreme Court’s revamped
approach are “claisprocessing rules,” which “seek to promote the orderly progress of litigation
by requiring that the parties take certain procedural steps at certain specig@sd tienderson

ex rel. Henderson v. Shinseki62 U.S. at 435. Clairprocessing rules, the Supreme Court has

stated do not “reduce the adjudicatory domain of a tribunal and [are] ordinarily ‘forfeitée if t

party asserting the rule waits too long to raise the point.”  Union Pac. R.R. Co. vOBhd.

Locomotive Eng'rs & Trainmen GerComm. of Adjustment, Cent. Reg., 558 U.S. 67,881

(2009)(quotingkontrick v. Ryan, 540 U.S. 443, 456 (20029)This principleis true even if the

claim-processing rule is “important and mandatory.” Henderson ex rel. Henderson v. Shinseki

562 U.S. at 435SeeUnited States v. Kwai Fun Wong, 575 U.S. 402, 410 (2015).

The Tenth Circuit has stated that it will “look to a restrict®oitextual, contextual, and

historical backdrop™to determine whetheCongress has made a clear jurisdictional statement.

56But see Jurisdiction and its Effectsl05 Geo. L.J. at 628, for Professor Dodson’s
argument that “I have yet to see any conceptual feature that distinguisheprdeessing rules
from jurisdictional limits. Justice Scalia was correct in his disse@dnzalez v. Thaler: the
dichotomy is not between jurisdictional limits and clgnocessing rules but between
jurisdictional limits and nonjurisdictional limits.”
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United States v. McGaughy, 670 F.3d 1149, 1156 (10th Cir. 2012)(qu&tingalez v. Thaler

565 U.S.at 148 n.8). SeeUnited States v. Spaulding, 802 F.3d 1110, 1120 (10th Ci5)201

Meanwhile,“statutes that speak ‘to the rights or obligations of parties to a lawsuit,” ratrer t
‘speak[ing clearly to the courts’ statutory or constitutional power to adjudicate thée estsdlish
‘claim processing rules, and should not be treated as jurisdictional prescriptiorsgl’V. ®an.

State Univ, 787 F.3d 1032, 1038 (10th Cir. 2015)(quotBaynes v. United States, 776 F.3d 1134,

1146 (10th Cir. 2015)).Recent Tenth Circuit opinions suggest that it would likely consider the

regulations in 28 C.F.R. 814.2 to be clgimocessing rules rather than jurisdictional requirements.
In several instancesthe Tenth Circuit has acknowledged the Supreme Court’s

modernization of its jurisdiction jurisprudenes it noted that it wouldnow reach different

conclusions.In Barnes v. United Statefor examplethe Tenth Circuit analyzed the Federal Tort

Claims Act statute of limitations in 28 U.S.C. § 2401ém)d strongly suggested that it would

conclude that this limitation was not jurisdictional if prior precedent did not biid3eeBarnes

v. United States/76 F.3d at 1139. The Tenth Circuit noted that its previous decisions concerning
the Federal Tort Claims Act’'s timing requirements “have not involved rigorous &'iadysl
stated thatin light of recent Supreme Court decisions, it questioned “whether our caselaw

accurateyf reflects the current state of the law.” Barnes v. United StafésF.3d at 11434. It

S'This statute provides:

A tort claim against the United States shall be forever barred unless it is
presented in writing to the appropriate Federal agency within two yearsuafter s
claim accrues or unless action is begun within six months after the date of mailing,
by certifiedor registered mail, of notice of final denial of the claim by the agency
to which it was presented.

28 U.S.C. § 2401(b).
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noted thatsincethe Supreme Court’s decision_in Sebelius v. Auburn Regional Medical Center in

2013, three other Courts of Appeals had reviewed 28 U.S.C. 2401(b) and concludbdithat
previous decision#olding that the Federal Tort Claims Actimeliness requirements were
jurisdictional were likely incorrect.See776 F.3d at 114@7. Neverthelessgespite its grave
concerns regarding its precedent, the T&ithuit statecthat itcould not

conclude that the collective messagérain [v. Department of Veterans Affairs]

and Auburn Regionals so indisputable and pellucid in the FTCA context that it

constitutes intervening (i.e., superseding) law that would permit us to hold (without

en banc consideration) that § 2401¢d)mitations provisions- and, in particular,
the sixmonth provision- arenon jurisdictional.

Barnes v. United Stateg76 F.3dat 1147(emphasis in original)Thus, the Tenth Circuit affirmed

the district court’s dismissal of the plaintiff's lawsuit for failucefile in federal court until ten
months after thagencydeniedthe plaintiff's claim. See776 F.3d at 1148. A few months later,

in United States v. Kwai Fun Wonthe Supreme Court concluded that 28 U.S.C. § 2401(b) was

not jurisdictional. SeeUnited States v. Kwai FuWwong 575 U.S. at 41Q1. andIn two other

cases, lte Tenth Circuitalso has raised questions about its own precedenight of recent

Supreme Court decisions regarding statutory limits on jurisdict®eeRoblesGarcia v. Barr

944 F.3d 1280, 12884 (10th Cir. 2019Kismissing for lack of jurisdiction “with some
reluctancé only because ats precedenthat it may not hear argumentsexhausted before the

Board of Immigration AppealsBig Horn Coal Co. v. Sadler, 924 F.3d 1317, 1325 (10th Cir.

2019)(suggestinthatthe Supreme Court has createdson to doubt its past precedent concluding
that issue exhaustion is jurisdictional under the Black Lung Benefits Act).

In MartinezPerez v. Barr947 F.3d 1273, the Tenth Circuiterpreted the jusdictional

effectof 8 C.F.R. § 1003.14See947 F.3d at 1277. This regulatistates that the Immigration
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Court’s “[jJurisdiction vests, and proceedings before an Immigration Judge commenceawhen
charging document is filed with the Immigration Court.” 8 C.F.R. § 10033ek947 F.3d at

1277. The Tenth Circuit agreed with other Courts of Appeals which had concluded that this is a
claim-processing rule, because there was no clear statutory statement from Canggessrgy
thathis rule igurisdictional. See947 F.3d at 1279. It reached this conclusion, because the statute
that8 C.F.R. 8 1003.1% based ofisays nothing about the agency’s jurisdiction . . . [and] merely
sets out the information that must be included in the notice to app®4v. F.3d at 1279See

Arbaugh v. Y&H Corp., 546 U.S. at 516 (“But when Congress does not rank a statutory Imitatio

on coverage as jurisdictional, courts should treat the restriction as nonjisisalict character.”);

RoblesGarcia v. Barr944 F.3d at 1284 (suggesting that the Tenth Circuit considers whether a

statute uses the word “jurisdiction” as strong evi@encahis analysis The Tenth Circuiturther
notedthat the regulation’s discussion of jurisdiction “carries no weight,” becédusghile an
agency may adopt rules and processes to maintain order, it cannot destapthef its power to

hear cases. 947 F.3d atLl279 (quotin@rtiz-Santiago v. Barr, 924 F.3d 956, 963 (7th Cir. 2019)).

In light of the Supreme Court’'s recent decisions and Tenth Circuit guidance on
jurisdictional requirements, the regulation at issue in this case, 8 C.F.R. § 14.2(c), is not
jurisdictional. There is no “clear statement” in its text suggesting Congress intended it be

jurisdictional. Sebelius v. Auburn Reg. Med. Ctr., 568 U.S. at 153. Section 2675(a) is not framed

in terms of a courts*adjudicatory authority Kontrick v. Ryan, 540 U.S. at 45but rather

“seek[s] to promote the orderly progresslifjation by requiring that the parties take certain

procedural steps at certain specified tirhétenderson ex rel. Henderson v. Shinseki, 562 U.S. at

435. It requires that a plaintiff wait at least six months after presenting his or her clam to
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agency before filing suit in federal courtSee28 U.S.C. 675(a). Neither the statute nor the
regulationspecifically mentioas the federal court or jurisdictionSee28 U.S.C.8 2675(a)(c);

28U.S.C. § 14.2 SeealsoRobles&arcia v. Barr944 F.3d at 1284. Although the Tenth Circuit

has interpreted 28 U.S.C. § 2675(a) to be jurisdictional in thegezBradley v. U.S. by Veterans

Admin., 951 F.2dat 271, it would likely not extend this consideration to the regulations given

recent Supremedtirt precedenseeMartinezPerez v. Barr947 F.3d at 1279. The Tenth Circuit

has indicated that it is sticking to its precedent for stare decisis condersthanbecause they

are correct SeeBarnes v. United Stateg76 F.3d at 11447; Roblessarcia v. Barr944 F.3d at,

1283-84;_Big Horn Coal Co. v. Sadler, 924 F.3d at 1325 (10th Cir. 2019). If the foundation of its

decision in Bradley v. bited Stateby Veterans Admiistrationis, as the Court believescorrect

there is no reason to extend imgorrectstatutory interpretation tthe regulations.The Tenth
Circuit has not yet declared § 14.2(c) to be-poisdictional and so the Court will not do so now.
Accordingly, the Court concludes that 28 C.F.R. 14.2(c) is gunasdictional claimprocessing
rule.

Concluding that 28 C.F.R. § 14.2(c) is a clgnocessing rule rather than a jurisdictional
rule does nohecessarilymean thathe regulatiorhas no effect on this case. Failure to comply

with this claimprocessing rule is a legitimate ground for dismis§&deMalouf v. Sec. & Exch.

Comm’n 933 F.3d 1248, 125810(10th Cir. 2019)(“We thus would need to enforce the statutory

exhaustiorrequirementgegardless of whether they are jurisdioab”); Ortiz-Santiago v. Barr

924 F.3d at 963United States ex rel. Little v. Triurhgsear Systems, Inc870 F.3d 1242, 1251

(“If the first-to-file rule were norurisdictional, Little and Motaghed&olation of the rule would

nevertheless afford a basis for dismissal.’A. party may argue, however, that dismissal is
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improper, because the agency has waived or forfthisdrgument.SeeHamer v. Neighborhood

Hous. Servs. of Chi., 138 S. Ct. 13-19 (2017). When the ruleat issuds na jurisdictional a

court may also equitably toll the deadlin&eeNat’| R.R. Passenger Corp. v. Morgan, 536 U.S.

101, 121 (2002). The question becomes, therefore, whether the United States has waived or

forfeited this challenge.See United States v. Olano, 507 U.S. 725, 733 (1993)(noting that

forfeiture is the “failure to make the timely assertion of a right,” while waivénasntentional
relinquishment or abandonment of a right).

B. THE UNITED STATES HAS NOT FORFEITED ITS RIGHT TO
CHALLENGE RAWERS’ FAILURE TO FOLLOW 28 C.F.R. § 14.2(C).

The Supreme Court has stated thatcfaimprocessing rule . . even if unalterable on a
party s application, can nonetheless be forfeited if the party asserting the ruleowdsq to

raise the point. Kontrick v. Ryan, 540 U.S. 443, 4%38004) SeeFort Bend Cty, Tex. v. Davis

139 S. Ct. 1843, 1849 (2019in re Latture 605 F.3d 830, 834 (10th Cir. 20100t is not seH

evident how long is “too long,” Kontrick v. Ryadfontrick v. Ryan, 540 U.S. at 456, although the

Supreme Court held subsequently thilajere, where the Government failed to raise a defense of
untimeliness until after the District Court had reached the merits, it forfeited efetse.

Eberhart v. United StateS46 U.S. 12, 19 (2005). The Tenth Circuit, in an unpublished decision,

read Eberhart v. United Stategs representing a timeliness limit rather than an exaniple o

untimeliness, stating that “[o]rdinarily, a party does not forfeit an objettidhe timeliness of a

motion unless the court has ruled on the merits of the mbti&ky Harbor Air Serv., Inc. v.

Reams491 F. App’x 875, 891 (10th Cir. 2012).
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Even if Ebenhart v. United Statstands for the proposition that parties may invoke claim

processing rules at the summary judgment stage,affirmative defense may be raised for the
first time at summary judgmewinly in the absence of a showing of prejudicEeeAhmad v.

Furlong 435 F.3d 1196, 12602 (10th Cir. 2006)Jarita Mesa Livestock Grazing Assv. U.S.

Forest Sery.61 F. Supp. 3d 1013, 1080 (D.N.M. 2014)(Browning,aimended in partjo. CIV.

12-0069 JB/KBM, 2015 WL 5138286 (D.N.M. Aug. 26, 2015)(Browning, J.)(concluding that a
statutory exhaustion requirement “is not subject to exception, so long as the agensy assert
exhaustion as aaffirmative defensg. “[A] bsence of prejudicetthe opposing party is not the

only proper consideration in determining whether to permit an amended answer; a motion to
amend may also be denied on grounds su¢hratue delay, bad faith or dilatory motive. ,or

repeated failure to cure deficiensiey amendments previously allow&dAhmad v. Furlong, 435

F.3dat1202 gquotingHarris v.Sec’yU.S. Dep't of Veterans Affairsl26 F.3d 339, 344 (D.C. Cir.

1997)) SeeFoman v. Davis, 371 U.S. 178, 182 (1962he United States did not bring forth this

affirmative defense at any point before the U.S. MSJ. Rawers filed her Complaamuamyd15,
2019. The United Stateslid not raise this issue in the Defendant’s Answer to Plaintiff's
Complaint, filed May 31, 2019 (Do&2)“Answer”). In the Answer, the United States sets forth
eleven affirmative defense§eeAnswer at 67. None of these affirmative defensegntion the

regulations. While the United Statésoadly asse in the Answerthat the “Court lack

°8n addition to Eberhart v. United Statéise Tenth Circuit also citef¥ilburn v. Robinson
480 F.3d 1140 (D.C. Cir. 2007), to support its conclusion that a court must rule on the merits of a
decision before a timeliness argument is forfeit8deSky Harbor Air Serv., Inc. v. Reams, 491
F. Appx at 891 That case, however, suggests that ruling on the merits is sufficient, but not
necessary, to forfeit a timeliness objecti@eeWilburn v. Robinson480 F.3dat 1147(*A party
indisputably forfeits a timeliness objection based on a efaimcessing rule if he raises the issue
after the court has issued a merits decigjon
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jurisdiction over some or all of Plaintiff's claims,” Answer atle Court has already concluded
above that 28 C.F.R. § 14.2 is a claim-processing rule and not jurisdictional.

Five weeks after filing the Answer, the parties submitted the Joint StapmtRend
Provisional Discovery Plan, filed July 5, 2019 (Doc. 16)(“*JSR”). The United Statesssjdorth
“defenses.” JSR at 3. These defermesdentical tothe defensethe United Stateksts in the
Answerand do not mention 28 C.F.R. § 143eeJSR at 34. On August 21, 2019, the United
States filed a motion to dismiss claims against Sk#Remnp on the grounds that parties may bring
Federal Tort Claims Act againstetfnited States but not individual employe&geUnopposed
Motion to Dismiss Claims against Defendant Clarissa SkiRaenp, filed August 21, 2019
(Doc. 28Y“MTD”). It did not file a motion to dismiss based on 28 C.F.R. § 1&B&covery
continued throughout the fall of 201&nd the winter and spring of 202&nd the United States
filed the U.S. MSJ on May 18, 2028sserting for the first time that Rawers viola?&dU.S.C.

§ 2675's regulations.

The foregoingnformation is represented on the case’s docket, but an intervening opinion
in the District of New Mexico adds more context to the United States’ dekrguing 28 C.F.R.

§ 14.2(c) as a reason to dismiss this casstween the time that Rawers filed her Complaint and

the United States filedstAnswer Chief Judge Johnsassued an opinion in Stevens v. United

States No. CIV 170688 WPJ/SCY, 2019 WL 1386732 (D.N.M. March 27, 2019), dismissing a
plaintiff's Federal Tort Claims Act case ftailing to satisfy 28 U.S.C. 8675(a)’s presentment

requirements.SeeStevens v. United State®019 WL 1386732, at3-4. Chief Judge Johnson

noted his “displeasure with the handling of this case by counsel for both parties but plrticula

with counsel for the United StateStevens v. United StateZ019 WL 1386732, at *4, for failing
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to raise the jurisdictional issue earliefhe United States had not raised the issue aamadlit
addressedhe issueonly when the plaintiff raised it in its own summary judgment mofive
months after the deadline for pirgal motions.See2019 WL 1386732, at *4. Chief Judge Johnson

stated:

The Court cannot help but wonder that if Plaintiff's Counsel had not raised
subject matter jurisdiction in the instant motion, was the Government going to raise
the issue at trial after all those concerned had prepared for trial ardseshad
been subpenaed and testified®r better yet, was the Government going to wait
and possibly raise subject matter jurisdiction at the appellate |&ri@r of these
scenarios amounts to nothing more than a huge waste of time and resources for all
involved in ths case.

2019 WL 1386732, at *4. He further warned that he would likely assess sanctions “if this type of
situation occurs again.” 2019 WL 1386732, at *4.

Two of the three Assistant United States Attorneys litigaftdgvens v. United States

Christopher Jeand Roberto Ortegdnave been attorneys of recadrdthis case SeeNotice of
Substitution of Counsel, filed January 8, 2020 (Doc. 42); Notice of EntAppéarance, filed
May 17, 2019 (Doc9). Even though the United States had in its héadef Judge Johnson’s

warning in_Stevens v. United Staté4r. Ortega, Mr. Jeu, andssistant United States Attorney

Sean Cunnifflid not raise this issue untliscovery was complete and the case had been pending
for sixteen months. The United States, in response to Rawers’ sanctions request iste
defense that it raised this issue at the deadline fetriptenotionsandthat it raised th@otential
jurisdictional defecthis time. SeeU.S. Reply at 12 (“The instant motion was filed prior to the
deadline for prerial motions”); Order on Unopposed Motion to Extend Case Deadlines, filed

February 26, 2020 (Doc. 47)(settitige pretrial motions deadline for May 18, 2020@)alsonotes
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that“there will be instances where these jurisdictional defects are detectedridtérat does not

absolve a litigant of the duty to bring these issues to the attention of the court.” U.S.tR&ply a
Because the United States did not raise Rawers’ alleged violation of 28 C.F.R. § 14.2(c)

until summary judgment, the question becomes whethedelay prejudices RawersRawers

would not face prejudice if the Court reviewed the United States’ argurd@nid.S.C. § 2401(b)

bars tort claims against the United States “unless action is begun within six nftethiseadate

of mailing, by certified or registered mail, of notice of final denial of the claynthe agency to

which it was presented.” The Postal Service issued its final agency actlua case on March

20, 2019, when it denied Rawers claim. Until recently, Rawers would have been juristijctiona

barred from bringing this case again, becatusgenearly a year past 28.S.C. § 2401(b)’s six

month filing deadline of September 20, 2013eeBarnes v. United Stateg76 F.3d at 11442,

1147 (concluding that 28 U.S.C. § 2401(b)’s requirements are jurisdictional, and thasalismis
was appropsdte, because a plaintiff did not file suit within six months of a final agency’sldenia
even though plaintiff had a suit pending for five of those months). The Supreme Court has since
concluded that § 2401(b) is not jurisdiction and courts may equitabiistdeadlines SeeUnited

States v. Kwai Fun Wong, 575 U.S. at 412. Equitable tolling is available ng si@ations,

including “where the claimant has actively pursued his judicial remedies by filinfeetide

pleading during the statutory peribdirwin v. Dep’t of Veterans Affairs498 U.S. 89, 96 & n.3

(1990). SeeBurnett v. N.Y. Cent. R.R. Co., 380 U.S. 424, 425 (1965)Celestine v. Veterans

Admin. Hosp., 746 F.2d 1360, 1363 (8th Cir. 1984)(agreeing with other courtsathan ‘the
plaintiff files an administrative claim after filing in district court, and the claim is sgbently

denied, refiling is not necessary and objections for failure to exhaust administeatiedies are
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moa.”); Kubrick v. United States, 581 F.2d 1092, 1098 (3d Cir. 198)] on other grounds

444 U.S. 11X1979) Butcf. Jerves v. United Stated66 F.2d 517, 521 (9th Cir. 1992)(declining

to follow Celestine v. Veterans Admin. Hodyecause of its conclusion that 28 U.S.C. § 2675(a)

is jurisdictional);McNeil v. United States964 F.2d 647, 648 (7th Cir. 1992fhe Federal Tort

Claims Act’s statute of limitations does not, therefore, bar Rawers from filisgdlse again in
federalcourt. Nor does 28 U.S.C. § 2675 bar Rawers’ claim, even if the Tenth Circuit continues
to hold that this statute is jurisdictional. Section 2675 provides the date afterRévigrs may

file her suit, after final agency action or within six months of filing a claeg28 U.S.C.
§2675(a), and these dates have pas¥efihe Court concludes that the United States has not

forfeitedits argument that Rawers violat28 C.F.R. § 14.2(c)’s requiremenfifs.

>The Courtalso notes that plaintiffs frequently request that their case not be dismissed
before discovery on technical issues such as the regulation here. In this caserylis complete
and Rawersvould have all the information she needs to settle the case with the agency.

®Having concluded that 28 C.F.R. § 14.2(c) is a clpiocessing rule rather than a
jurisdictional barjt is difficult to see how a claimant in Rawers’ position would havectem
dismissed entirely. The purpose of the administrative exhaustion requirements in 28 C.F.R.
§14.2(c) and 28 U.S.C. § 2675 is “to ‘allow the agency to expedite the claims procedure and avoid
unnecessary litigation by providing a relatively informal nonjudicial resolution of th@.tla
Begay v. United States, 188 F. Supp. 3d 1047, 1094 (D.N.M. 2016)(Browning, J.)(ctsttbe)
of Trentadue ex rel. Aguilar v. United States, 397 F.3d 840, 852 (10th Cir. 2005)). Had the United
States raised this 138 between the time Rawers filed her Complaint in January, 2020, and the
Postal Service’s final denial in March, 2020, the Court would have dismissed the cassgebec
“[e]very premature filing of an action under the FTCA imposes some burden on thd gyditeen
and on the Department of Justice which must assume the defense of such adicsil’ v.

United States508 U.S. at 112 (footnote omitted). After the Postal Service issued its denial,
however, Rawers suit was no longer improperly before the Court. To dismiss aftgeribg has
issued its final decision would not reasonably relieve any “unnecessary congestiocourtbg

as plaintiffs would merely refile again. McNeil v. United Staf8 U.S. at 112 n.8. Dismissing
cases brought by plaintiffs who could no longer refile would ease the federasdmunden, but
“Congress manifested no interest whatsoever in restricting claimghts under the Federal Tort
Claims Act or in restricting their access to the courts. To the contrangr€xs identified private
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C. RAWERS’ SEPT. 28 LETTER IS A SUPPLEMENT TO RAWERS SF-95
FORM RATHER THAN AN AMENDMENT.

TheCourt concludes that Rawers’ Sept. 28 Letter was not an amendnaent28 C.F.R.
§ 14.2(c) and therefore denies the U.S. MBJis regulation states:

A claim presented in complian@éth paragraph (adf this section may be
amended by the claimant at any time prior to final agency action or prior to the
exercise of the claimant's option under 28 U.S.C. 267%a)endments shall be
submitted in writing and signed by the claimant or his duly authorized agent or
legal representativeUpon the timely filing of an amendment to a pending claim,
the agency shall have six mbstin which to make a final disposition of the claim
as amended and the clain@nbption under 28 U.S.C. 2675(@all not accrue
until six months after the filing of an amendment.

28 C.F.R. § 14.2(c)The statuten whichthis regulationis based, 28 U.S.C. § 2675(a), discusses
plaintiffs’ presentment requirements but doesmentionamendmentsSee28 U.S.C. 675(a)

Estate of Trentaduex rel. Aquilar v. United States, 397 F.3d at 852.

The United States argues that the Court must defer to the agency’s conclusionSapt.the
28 Letter is amendmentSeeU.S. MSJ at 6 The case thahé United States cites for this

conclusion Wright v. City of Santa Cruz, 2014 WL 3058470, at *5, suppiist own deference

argument ultimately, with language fromAuer v. Robbins, 519 U.S. 452, 461 (1997). The

Supreme Court recently reconsidefager v. Robbinsin Kisor v. Wilkie, howeverand although

it did not overruldhis case, it did explicitly limithe circumstances whichdeference to agency

interpretations of its regulations is warrante8eeKisor v. Wilkie, 139 S. Ct. 2400, 24118

(2019). One notable limitation here is that any interpretation warranting deferencs at least

emanate from those actors, using those vehicles, understood to make authoritativen ploécy i

litigants as the primary beneficiaries of the amendmer@AF Corp. v. United States, 818 F.2d
at 917.
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relevant context.’Kisor v. Wilkie, 139 S. Ct. at 2416&taff atorneys for the Postal Service issuing

caseby-case decisiaon whether an updated claim constitute an amendment are not the actors
understood to make this sort of authoritative policy for the agency, and their decisiefcréher
deserve no deference.

Because “amendment” has a familiar legal meaning, it is appropriate to consadé¢hath
word means in the federal system in evaluating whether the United States basiaigy labeled

the Sept. 28 Letter an amendme8teMcGuire v. Nielsen  F. Supp. 3d _, 2020 WL 1332582,

at *33-34 (D.N.M. March 23, 2020)(Browning, J.)(reviewifgderal courtpinions concerning
excusable negteto determine whether the U.S. Customs and Immigration Service appropriately
defined “through no fault of his ownh 8 U.S.C. 81255(c)(2)). The Federal Rules of Civil
Procedure distinguish between amendmenfdeadingsand supplement® pleadings.SeeFed.

R. Civ. P. 15. Supplemental pleadingstflseut any transaction, occurrence, or event that
happened after the date of the pleading to be supplemented.” Fed. R. Civ. PSE&lfnlker

v. United Postal Serv., Inc., 240 F.3d 1268, 1Z%g§10th Cir. 2001).A supplemental pleading

“may set forth new facts in order to update the earlier pleaglirdiange the amount or nature of
the relief requested in the original pleadingA C. Wright, A. Miller & M. Kane,Fed.Prac. &
Proc. Civ.8 1504 (3d ed2020)footnotes omitted)See28 A.L.R. Fed. 128 9 “Changirg amount
or nature of relief requesteddriginally published in 197§gollecting cases). Amended
pleadings, on the other handglate to matters thaiccurred prior to the filing of the original

pleading and entirely replace the earlier pleadinged. Prac. & Proc. Civ8 1504 Section

14.2(c), which discusses amendments to pleadi@gsys parties to supplement claims with

information about events that occurred after their claim’s submission. Ragiesot provide
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information about events that took place before their claim’s submission, howetresut

triggering that regulation and allowing the agency another six months to review the \f#m
this in mind,Federal Tort Claims Act claimart®ping for a speedier resolution to their casest

carefully review anyadditional information they provide tthe United States tensure the
informationonly supplements their claim rather than aniegdt.

The Sept. 28 Letter cannot be charactersmahdlyas an amendment to Rawers’ initial
claim. It makes no additional claims or statements concerning the accident or legtnts
Rawers’ initial Form S5 filing. SeeSept. 28 Letter 4. It ndes that the initial claim was
submitted prior to Ms. Rawers requiring the second surgery” and provides an update that Rawers
has since required a third surgery. Sept. 28 Letter at 1 (emphasis in ori§esi). at 2. These
are all events that occurred after Rawers Forr®Skling. Rawers letter providing additional
that occurred afteshe first filed heclaim is therefore not an amendment under 28 C.F.R. § 14.2.
Rawers claims against the United States sunfve
I. THE COURT GRANTS THE RAWERS MSJ, BECAUSE, IN THE LIGHT MOST

FAVORABLE TO THE UNITED STATES, THE UNDISPUTED MATERIAL
FACTS SHOW THAT SKINNER -RAMP WAS NEGLIGENT PER SE.

The RawerdVISJ argues that Rawers is entitled to summary judgmeritability and

causationbecause she has proven that Skiki@mp was negligent per s&eeRawers MSJ at

®lRawersalso argues that, because the United States mailed its final denial to Rawers’
former counsel rather than Rawers, the United States may not assert 28 U.S.C. §24@at(ky’
of limitations. SeeRawers Response at43 Although technical violations @8 U.S.C. § 2401
will bar the United States from asserting the Federal Tort Claims Act’'s statute of lingtatio
other Courts of Appealsege e.qg.,Adams v. United State$58 F.3d 928, 934 (9th Cir. 2011), the
Tenth Circuit will overlook technical violations if the plaintiff received actualae, seePipkin
v. U.S. Postal Service, 951 F.2d 272, 274 (10th Cir. 1991). The parties have not addressed Rawers’
actual notice in either the Rawers MSJ or in the U.S. MSJ’s fact section, aadjiagly, the
Court cannot rule on Rawers’ argument.
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7-10. The United States argues that, because Rawers did not plead negligence per se in he
Complaint, the Court cannot grant summary judgment in her f&&eelU.S. Response at 189.

The United States also argues that Rawers has not demonstratdrithat-Ramp was negligent

per se. SeeU.S. Response at 2Z24. The Court concludethat Rawersis entitled to pursue her
negligence per se claiandthatshe has established that Skinner-Ramp was negligent per se.

A. RAWERS IS ENTITLED TO PURSUE HER CLAIM OF NEGLIGENCE
PER SE AT THE SUMMARY JUDGMENT STAGE.

The United States first contends that the Court may not rule in Radaeos at summary
judgment on a negligence per se theory, because she did not plead this in the Complaint and the
United States was not on not@&e to this claimSeeU.S. Response d46-19. There is somkegal
support for thisargument asfederalcourts frequently dismiss negligence per se claims when

plaintiffs have not specified which statutes the defendant viol&@edEstrada v. Indus. Transit

Inc., 2016 WL 3360531, at *3; Holler v. Cinemark USA, Inc., 185 F. Supp. 2d at 1244; Megino v.

Linea Fin., No. 2:09CV-00370KJD, 2011 WL 53086, at *8 (D. Nev. Jan. 6, 2011)(Dawson, J.);

Estate of Jessie P. Contreras v. Cty. of Glenn, No-C\W2468JAM-EFB, 2010 WL 4983419,

at *6 (E.D. Cal. Dec. 2, 2010)(Mendez, J.); Anchundia v. Ne. Utilities $ryNo. CV 074446

(AKT), 2010 WL 2400154, at *5 (E.D.N.Y. June 11, 2010)(TomlinsbhJ.); Pincetich v.
Jeanfreap699 F. Supp. 1469, 1477 (D. Or. 1988)(Frye, J.). On the other hand, Rawers notes that
one federal court outside New Mexico has concluded that a negligence claim imegtigence

per se so plaintiffs need not plead negligence per se in complaints to argue this issue orysumma

judgment. SeeRawers Response at 19 (citing Stafford v. DeSoto Acquisition & Dev. Qawp.

3:15-CV-0140 DMB/JMV, 2019 U.S. Dist. LEXIS 171982, at *12 n.7 (N.D. Miss. 2017)(Brown,

J.). SeealsoWelchv. Loftus, 776 F. Supp. 2d 222, 226 (S.D. Miss. 2011Reeves, J.).
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Notably, in New Mexico, “negligence per se is not technically a sepaaise of action.”

Gatewood v. Estate of Thompson, 2019 WL 4889161, atN&gligence per se is, instead, “a

method of proving negligence where a cause of action already exists.” Garcia v. Roki@spimic

Sloan, Akin & Robb, P.A., 198BIMSC-014, 1 21, 750 P.2d at 763.

The Court previously has addressed a similar igsuseon v. Fedex Ground Package

System, Inc. In that case, the Court concluded that plaintiffs are not required tafy'itteant
specific statutory violations that will support [their] negligence per se theory.” 2016188079,

at *9. The Court noted that all that rule 8 of the Federal Rules of Civil Procedure regjuares
“short and plain stament of the claim showing that the pleader is entitled to relief,” Fed. R. Civ.
P. 8(a)(2), and that “[tjh&ederaRules of Civil Procedure do not require a plaintiff to set out the
legal theories underlying his claims for relieR016 WL 1158079, at9 (quoting Strickland v.
Jewel| 562 F. Supp. 2d 661, 670 (M.D.N.C. 2007)(Eliagdn].). It further noted the Supreme

Court’s decision in Johnson v. City of Shelby, Miss., 574 U.S. 10 (2014)(per curiam), in which

the Supreme Court reversed the Unit¢akés Court of Appeals for the Fifth Circuit fentering
summary judgment against plaintiffs who had not specifically invoked 42 U.S.C. § 1983 in their
complaint. See2016 WL 1158079, at *9. After reviewing the complaint’s allegations, the Court
concluced that the “Complaint’s facts and mention of negligence per se give sufficient notice t
FedEx Ground.” 2016 WL 1158079, at *10.

Rawers hasot, like the plaintiff inLeon v. Fedex Ground Package System, included

the magic language “negligence per se” in the Compl&titl, Rawers’ Complaint has sufficient

details to put the United States on noticéheg “method of proving negligence Garcia v. Rodey,

Dickason, Sloan, Akin & Robb, P.A., 1988VSC-014, { 21, 750 P.2d at 763. The Complaint
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statesn its factual allegation section that “Skinnerramp was required to bring $ieEWehicle

to a complete stop at the Hoagland/Chateau intersection and to ensure Hoaglalehnof traffic

prior to crossig.” Complaint 11, at 3. Next, it alleges that “Skinnerramp failed to yield to
oncoming traffic and proceeded to dive through the intersection and pulled out into the path of
Plaintiff's vehicle.” Complaint { 12, at 3Although Rawers’allegatiors donot state a statute
SkinnerRampviolated,they imply thatsome law “required” her to stop at the stop sign and to
pull outinto a clear laneln light of the fact that negligence per se is not an independent cause of

action in New MexicoseeGatewood v. Estate of Thompson, 2019 WL 4889161 (D.N.M. Oct. 3,

2019) Garcia v. Rodey, Dickason, Sloan, Akin & Robb, P.A., 1888SC-014, { 21, 750 P.2d
at 763,these allegations are sufficient to put the United States on notice of hgeneglper se
theory of recovery, and Rawers may pursue this theory at summary judgment and trial.

B. RAWERS HAS ESTABLISHED THAT SKINNER -RAMP ACTED
NEGLIGENTLY PER SE.

Rawers has demonstrated that SkiAFRamp acted negligently per sd-our elements

comprise a negligence per se cause of adtioMNew Mexico. SeeHeath v. La Mariana

Apartments 2008NMSC-017, § 7, 180 P.3d 664, 666itihg Archibeque v. Homrich, 1975

NMSC-066, 1 15, 543 P.2d 820, 825).

“(1) [T]here must be a statute which prescribes certain actions or defines a
standard of conduct, either explicitly or implicitly, (2) the defendant must violate
the statute, (3) the plaintiff must be in the class of persons sought to be protected
by the statute, and (4) the harm or injury to the plaintiff ngesterally be of the
type the legislature through the statute sought to prevent.”

Heath v. La Mariana Apartmentd008NMSC-0017, 1 7, 180 P.3at 666 (quotingArchibeque v.

Homrich 1975NMSC-066, 15, 543 P.2d 820, 825Rawersalleges that SkinneRanp violated

three New MexicatatutesN.M. Stat. Ann88 66-8-11466-7-345, and88 667-330. SeeRawers
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MSJ at 7. First, volations of § 663-114 are not proper predicates for negligence per se claims,
because this statute sets forth a negligence standard rather than specifat cBagvers thus
cannot establish the first element of a negligence per se oésed on thistatute Second,he
undisputed material facts do not demonstrate that SkiRaewp violated§ 66-7-345 and so
Rawers cannot establish the second elemehephegligence peclaim based orthis statute
Finally, the facts show that SkinaRRamp violatd § 667-330(B), and the Court will grant the
Rawers MSJ.

1. Section 668-114.

Although Rawers states that a “violation of a traffic statute constitutegemecgper se,”

Rawers MSJ at 9 (citing Lozoya v. Sanch#203NMSC-009, 35, 66 P.3d 948, 959), the Court

may not find negligence per se for every traffic statute in the hbgektleath v. La Mariana

Apartments 2008NMSC-017, 180 P.3d 664In Heath v. La Mariana Apartmentihe Supreme

Court of New Mexico adopted the approdbhtthe Honorable Harris Hartz, then Judgethod
Court of Appealof New Mexico and nownited State€ircuit Judge for the Tenth Circuset

forth in Abeita v. NorthernRio Arriba Eledric Co-op., 1997ZNMCA-097, 946 P.2d 1108See

Heath v. La Mariana Apartmen008NMSC-017, 1 1, 180 P.3d at 6581 thatcase, Judge Hartz

concluded that statutes which set forth a reasonable care standard are too gesral® the

basis for a negligence per se claiBeeAbeita v.N. Rio ArribaElec.Co-op., 1997ZNMCA-097,

121, 946 P.2d at 1116. The statute or regulation must instead define the duty “with gpécificit

Abeita v.N. Rio Arriba Elec. Co-op., 199#NMCA-097, 1 21, 94®.2d at 1116.The Supreme

Court of Mexico agreed thdtw here duties are undefined, or defined only in abstract or general

terms, leaving it to the jury to evaluate the factual circumstances of the particular case to
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determine whether the defendante@icteasonably, then a negligence per se instruction is not

warranted. Heath v. La Mariana Apartment2008NMSC-017, 1 9, 180 P.3dt 666 (quoting

Abeita v. Northern Rio Arriba Electric Co-op., 198IRACA-097, 1 21, 946 P.2d at 1116).

Rawersallegation that SkinneRamp violated § 68-114 does not demonstrate negligence
per se, because this statute sets fodfamdard of care that is indistinguishable from a negligence
standargdand, to the extent #etsforth a specific standard, Rawemssmot proven Skinndkamp
did not follow this standardNotably, § 668-114has a general title: “Careless drivihgN.M.

Stat. Ann. § 6@8-114. Rawersloesnot specify which subsection of the careless driving statute
SkinnerRamp violated. SeeRawersMSJ at 9. Subgction A of the statute states thf]ny
person operating a vehicle on the highway shall give his full time and entire attention to the
operation of the vehicle.” N.M. Stat. Ann. §-861114(A). This language is naufficiently
specifc to elevate it from a simple negligence standard, even if it wasRawers has not
established that Skinn@&amp did not give her full time and attention to her driviRgwers also
cannot rely on @wbhction B, because #tates that “[alny person wh@erates a vehicle in a
careless, inattentive or imprudent manner, without due regard for the width, grade, coimers,
traffic, weather and road conditions and all other attendant circumstances ys ajudt
misdemeanor.” N.M. Stat. Ann. 8§ @6114@8). This subsectiofs a straightforward negligence
standardforbidding “careless” and “inattentive or imprudent” driving.” N.M. Stat. Ann. 866
114(B).

2. Section 667-345.

Rawersalso alleges that Skinn&amp violated N.M. Stat. Ann. § 66345. Subsection

66-7-345(C) states:
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Except when directed to proceed by a police officer or trafiiatrol signal,
every driver of a vehicle approaching a stop intersection indicated by a stop sign
shall stop before entering the crosswalk on the near side of the intersection or, in
the event there is no crosswalk, shall stop at a clearly marked stop line, but if none
then at the point nearest the intersecting roadway before entering teedhter

N.M. Stat. Ann. 8 6&-345(C). This subsectios requirement that drivertop at designated

intersectionssets forth eclear, specific standard of conduct that satisfi¢sath v. La Mariana

Apartments 2006NMSC-017, { 9, 180 P.3dt 666. Raweas has not established, however, that
SkinnerRamp violatedg866-7-345(C) because the undisputed material facts do not show that
SkinnerRampdid not stop at the stop sign.

The undisputed material facts before @murtdemonstrat¢hat: (i) Rawershad the right
of way as she drove east on Hoagland Road going through the intersection with Chateau Drive,
(i) SkinnerRamp was driving northbound on Chateau Drive towards its intersection with
Hoagland Road and approached the stop sign that is on Chateau, right before it ikteesgatsd
Road and (iii) SkinnerfRamp’s vehicle sustained damage to its front left side, while the front of
Rawers’ vehicle was damaged in the crashe facts do not demonstrate that SkirfRempdid
not stopat the stop sig There isevenevidence in the record that SkinfiRamp stoped Allen
noted in the Allen Report th&kinnerRamptold him that “she stopped at stop sign” and “looked
both ways.” Allen Report at 2Rawers therefores not entitled to summary judgmean her
negligence per se claim based on §76845.

3. Section 667-330.

Rawers also argues that she is entitled to summary judgment on negligence per se for
Skinner-Ramp’s violation of § 66-7-330. SubsectioseBtion states:

Except when directed to proceed by a police officer or trafiittrol signal,
every driver of a vehicle approaching a stop intersection indicated by a stop sign
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shall stop as required by Section-B845 C [NMSA 1978] and after having
stopped shall yield the riglaf-way to any vehicle which has entered the
intersection from another highway or which is approaching so closely on the
highway as to constitute an immediate hazard during the time when the driver is
moving across or within the intersection.

N.M. Stat. Ann. 8§ 667-330(B). As with § 667-345(C), this statute sets forth a clear standard of
conduct. Here, however, thendisputed material facts show tiskinnerRamp violated the
Statute.

The undisputed material facts before the Cebiawthat &kinnerRamp was negligent per
se. These facts demonstrate thatR@wers had the right of way as she drove east on Hoagland
Road going through the intersection with Chateau Dr{#¢ SkinnerRamp was driving
northbound on Chateau Drive towards its intersection with Hoagland Road and approached the
stop sign that is on Chateammediatelybefore it intersects Hoagland Road; and @iKinner-
Ramp’s vehicle sustained damage to its front left side, while the front of Raxglrisle was
damaged in the ash The facts are barand the Court views the facts in the light most favorable
to the noAmoving party and resolves all factual disputes and reasonable inferences in his or he

favor. SeeEstate of Booker v. Gomez, 745 F.3d 405, 411 (10th Cir. 2@i¥en SkinnetRamp’s

statement in the Allen Report that she stopped at the stop sign, the Court will not cdmafude t
Rawers has established Skinfamp’s negligence per se based on N.M. Stat. Ann.-%- 66
330(B)’s prohibition against driving through stop signs. Nevertheless, there is no inference the
Court can draw or factual dispute to resolve ttmtld establish that SkinndRamp yielded the

right of way to Rawers.Every imagined scenario concludes with SkiRReamp pulling out into

Rawers’path. Even after drawing inferencestime United Statedavor, the Caurt concludes that
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SkinnerRamp violated N.M. Stat. Ann. 8 66330(B) and failed to yield to Raweesen though
Rawers has the right of way.

Rawersalso satisfies negligence per se’s third and fourth prahgs Rawersvas in the
class of people the legislature intended to protect with N.M. Stat. AnR7886(B), and that her

injuries were of the type the legislature intended to prevedge Archibeque v. Homrich

1975NMSC-066, 1 15, 543 P.2d 820, 82Rawers was a motorist who had the right of way as
she travelled down Hoagland Road, and SkiiRemp’s decision to pull into the right of way
without yieldingin violation of the statuteaused &ollision between the two cargn addition,
the Court has found that the crash (i) caused Rawers’ spinal cord stimulatdfuiectran; (ii)
caused Rawers’ asymptomatic cervical degenerative disk disease5atG5%6, and C67 to
become permanently syptomatic (iii) damaged Rawers’ spinal cord stimulator, necessitating its
replacement and revisiomand (iv) will cause cervical pain and left upper extremity pfin
Rawers which will require medication and physical therapy tontrol. The crash was ¢
proximate causeof these injuries; they are the natural results of collisions on the road.
Accordingly, Rawers has satisfied all of negligence per se’s elementisea@adurt will grant the
Rawers MSJ.

IT IS ORDERED that: (i) the Defendant's Motion for Summary Judgment and
Memorandum in Support, filed May 18, 2020 (Doc. 56), is denied, and the Plaintiff's Motion for

Partial Summary Judgement, filed May 18, 2020 (Doc. 57), is granted.

/A

/o &

f P ? '

kxhl‘m O _J“-\Gm-r?-_\"“}
|

/\ ;

.,




Counsel:

Jess R. Lilley

Jerome O’Connell

Lilley & O’'Connell, P.A.
Las Cruces, New Mexico

Attorneys for the Plaintiff

John C. Anderson

United States Attorney
Roberto D. Ortega
Christoper F. Jeu
Sean M. Cunniff

Assistant United States Attorneys
United States Attorneys Office
Albuquerque, New Mexico

Attorneys for the Defendant

- 110 -

UNITED STATES DISTRICT JUDGE



	MEMORANDUM OPINION AND ORDER
	PROCEDURAL BACKGROUND
	LAW REGARDING SUMMARY JUDGMENT
	LAW REGARDING RULE 56(C)(4)
	NEW MEXICO LAW REGARDING NEGLIGENCE PER SE
	LAW REGARDING THE FEDERAL TORT CLAIMS ACT
	LAW REGARDING JUDICIAL REVIEW OF AGENCY ACTION
	1. Reviewing Agency Factual Determinations.
	2. Reviewing Agency Legal Interpretations.
	3. Waiving Sovereign Immunity.

	LAW REGARDING HEARSAY
	1. Rule 801(d)(2).

	LAW REGARDING DIVERSITY JURISDICTION
	ANALYSIS

