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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
KAREN RAWERS
Plaintiff,
VS. No. CIV 19-0034 JBG

UNITED STATES OF AMERICAand
CLARISSA SKINNERRAMP

Defendants.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court t¢ime United StatesMotion in Limine to Limit
Testimony Regarding Wheth&awers Medical Expenses Were Reasonable and Necessary;
Limiting the Testimony of Treating Physicians to the Care They Rendered, filedtA§#020
(Doc. 56)(“U.S. ML"). The Court held Aearing orSeptember 42020 SeeClerk's Minutes at
1, filed Septembe#, 2020(Doc. 9). Theissue arewhether (i) the Courtshouldlimit Plaintiff
Karen Rawerson-retained experts treating physicians to testifyingwhetherthemedicalcare
they havepersonally providedollowing Rawers’accidentis “reasonable” andnecessary; (ii)
the Court should prohibit Rawers’ retained experts from testifying adoether Rawers’ medical
care is “reasonable” and “necessary”; and i@ Court should permit the Defendant United States
of America’s Independent Medical Examination PafiBME Panel”) to testify about whether
Rawers’ medical care is “reasonable” and “necess&geU.S. MIL at 1. The Court concludes
that (i) Rawers’ noAretained experts treating physicians- may testify whether the care they
have provideds reasonalkland necessary; (ii) Rawers’ retained experts may testify about whether
the care discussed in their expert reports was reasonable and necessary;thad\MHi)Panel

may testify about whether Rawepsst and futurenedical cares reasonable and nesasy. The
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Courtthereforegrants in part and denies in préU.S. MIL.

FACTUAL BACKGROUND

On August 7, 2020, thCourtissued a Memorandum Opinion and Ortieat statel the
undisputedelevant facts as follows

On April 5, 2016,Rawers car collided with a vehicle that aniled States
Postal Service employee was operatir@eeUnited States’ Motion for Summary
Judgment and Memorandum in Supdpd, at 2filed May 18, 2020 (Doc. 56)(“U.S.
MSJ")(assertinghis fact)citing Complaint(Juy Trial Demandedy{3, 612, at 1,

3-4, filed January 15, 2020 (Doc.(IFomplaint’)); Reply to Response to Motion
for Summary Judgment filed by Karen Rawers, § 1, at 5, filed June 12, 2020
(“RawersResponsg (admitting this fact).

At the time of the crastRawers was driving eastbound along Hoagland
Road,in Las Cruces, New Mexicteading to her home on Carlyle Drive, which
is the next street after Chateau Driv@eePlaintiff's Motion for Partial Summary
Judgement, filed May 1802012, at 2(Doc. 57)(“Rawers MSJ{pssertingthis
fact)(citing Affidavit of Thaddeus Allen at 1 (undated), filed May 18, 2020
(Doc.57-1)(“Allen Aff.”)); Deposition of Karen Rawersat 23:19-24:4 (taken
February27, 2@0), filed May 18, 220 (Doc. 57-2(“RawerdDepo.”), Defendants
Response in Opposition ®awers Motion for Partial Summary Judgment at 1,
filed June 9, 2020 (Doc. 63)(stating that this fact is undisputed).

The accident occurred on Tuesday, April 5, 2dd@weerd:30 p.m.and
4:50 p.m. SeeRawers MSJ 1, at 1 (asserting that the collision occurred around
4:50 p.m. butispatchwas notified at 4:36 p.n{citing Allen Report) Rawers hd
the right of way ashe droveeast on leagland Road going through the intersection
with Chateau Drive SeeRawers MSJ %, at 2 (asserting this fa@titing Allen
Aff.; Allen Report). SkinnerRamp was driving a kited StatedPostal Service
vehicle northbound on Chateau Drive towards its intersection with Hoagland Road
and approached the stop sign that is on Chdbeiae, right bédore Chateau Drive
intersects Hoagland RoadseeRawers MSJ B, at 2 (asserting this fact)(citing
Allen Aff.; Allen Report).

SkinnerRamps vehicle sustained damage to its front left side, while the
front of Rawers vehicle was damaged in the crasBeeRawers MSJ %, at 2
(asserting thatMs. Skinrer-ramp failed to yield to oncoming traffic and proceeded
to drive through the intersection and pulled out into the patkaefers vehicle,
causing the side of Defendant Skirlkamps USPS delivery vehicle to collide
with the front ofRawers$ vehicle”)(ating Allen Aff. § 6, at 1Allen Report at 1).



Rawers, througlmer formercounsel, filed a Claim for Damage, Injury or
Death, Standard Form with the URstal Service on December 18, 208etking
$953,179.75 in damages arising from the accidgeegJ.S. MSJ 1L, at 2 &sserting
this fact)(citing Declaration of Stanford M. Bjurstra@xecuted May 14, 2020)
filed May 18, 202QDoc. 561)(“Bjurstrom Decl.”) Letter from Dania Gaweh to
Cynthia Wood (dated December 20, 2017), filed May 18, 2020 (Doc. 56
3)(“Gardea Letter”) Claim for Damage, Injury, or Death (undateiiled May 18,
2020 (Doc. 5&)(“RawersSF95")); Rawers Response7y at 6 (citing Gardea
Letterat 12) TheGardea ketter states:On behalf of my client, Ms. Karen Rawers,
and based on the above information, we hereby demand $953,179.95 in full
settlement of all claim% Rawers Response7] at 6 assertingthis fact)(citing
Gardea Letter at 12)Defendants Reply in Support of Motion for Summary
Judgment § 7, at 1, filed June 13, 2020 (Doc. 65)(“U.S. Reéptgt)ng that the fact
is admitted).

On March 14, 2018, Lilley & GConnell sent a letter to the National Tort
Center indicating that Lilley & QConnell represestMs. Rawers and thahe
Gardea Law Firm no longeepresente Ms. RawersSeeRawers MSJ 8, at 6
(assertinghis fact)(citingLetter from Jerome @onnell to Kyle Harbaugh (dated
March 14, 2018), filed June 1, 2020 (Doc-&{‘March 14 Letter)). The letter
states in part:Please be advised the Lilley & Oonnell, P.A. are now representing
Karen Rawers in the personal claim for damdg&awers MSJ 8, at 6 &sserting
this fact)(citing March 14 Letter at.1Yhe National Tort Center neither responded
to nor acknowledgkreceipt of RawersMarch 14 Letter SeeRawers Response
19, at 6 éssertinghis fact)(citing Declaration of Jeromé @onnell, Esq. 1 10, at
2, filed June 1, 2020 (Doc. 61¢1)p’Connell Decl.)).

The National Tort Center sentedterto Rawersformer counsel on March
23, 2018.SeeRawers ResponseXD, at 6 (asserting this factlilley & O’Connell
responded on April 3, 2018, by again advising the Postal ServicRdkadrshad
retained new counselSeeRawers Responsel), at 6 (asserting this fact)(citing
Letter from Kathy Vinyard to Tyler Reder (dated April 3, 2018), filed June 1, 2020
(Doc. 6210)“April 3 Letter”)). The April 3 Letter states in partEhclosed is a
copy of the étter sent to Mr. Harbaugh on March 14, 2018, advising that Lilley &
O’Connell, P.A. are now repragég Karen Rawers in the personal claim for
damages Rawers Responsely), at 6 (asserting this fact)(citing April 3 Letter at
1). The National Tort Center neither responded to nor acknowledgeipt of the
April 3 Letter. See Rawers Response 1, at 7 (asserting this fact)(citing
O’Connell Declf 13, at 2).

On June 15, 2018, Lilley & @onnell sent a letter to the National Tort
Center providing references to New Mexico Jury Instructions and providing
additional medical infanation regarding Raweérslamages, including electronic
medical recordsSeeRawers Responsel® (asserting this fact)(citinigetter from



Jerome OConnell to Tyler Reder (dated June 15, 2018), filed June 1, 2020 (Doc.
61-11)(*June 15 Letter)) The Jundb5 Lettets purpose was an attempt to resolve
Rawer$ Claim. See Rawers Response1®, at 7 &éssertingthis fact)(citing
O’Connell Decl.114, at 2). The National Tort Center neither responded to nor
acknowledged receipt of the June 15 Lett&eeRaweas Response § 13, at 7
(assertinghis fact)(citingO’Connell Decl .y 15, at 2).

On September 28, 2018, Lilley & Oonnell sent a lettgf'September 28
Letter”) to the National Tort Center beginningtHis letter is a followup to the
December 20, 2017 tioclaims notice and settlement demand submitted on behalf
of Ms. Rawers in $953,179.95 Rawers Response { 14, at asgertingthis
fact)(citing Letter from Jerome ‘@onnell to Tyler Reder (dated September 28,
2018), filed May 18, 2020 (Do&6-5)(“Sept. 28 Letter)). SeeU.S. Reply 1 14, at
2 (stating that it admits th8ept. 28 Lettés quotations); U.S. MSJ ] at 2
(asserting this fapfciting Bjurstrom Decl. { 5, at 2)n the Sept. 28&tter, Rawers
counsel wrote that she had undergone additional medical procedure that the
automobile collision causedSeeU.S. MSJ 1B, at 2 ésserting this fayfciting
Bjurstrom Decl. b, at 3; Letter from Jerome @onnell to Tyler Reder at 1 (dated
September 28, 2018), filed May 18, 2020 (Doc:5¥6Sept. 28 Letter); Rawers
Response §, at 5 (admitting that the Sept. 28 Letter provided additional
information concerning her damages). In the Sept. 28 Letter, Ravoenssel
“revoked” the SFO5 claim amount of $953,179.75 and demanded $3,500@00
in compensation to resolve the claineeU.S. MSJ ¥, at 2 (asserting this
fact)(citing Bjurstrom Decl. %, at 2; Sept. 28 Letter at3). The National Tort
Center neither responded to nor acknowledged receipt of the Sept. 28 Setter.
Rawers Responsel®, at 7 ésserting this fajfciting O’Connell Decly 17, at 2);
Amended Declaration 2, at 2.

On January 15, 2019, Rawers filed her Complaint, asserting a claim for
damages against the United States arising from the April 5, 2016, motor vehicle
accident SeeU.S. MSJ 1 5, at Zaéserting this fact)(citing Complaint §{46, at
1, 8). Before Rawers filed the lawsuiihe United Stas did not contact Rawers
regarding her claim, and it did not respond to anhaf letters SeeRawers
Response 16, at 78 (asserting this fact)(citing June 15 Letter at 1; Sept. 28 Letter
at 1; O'Connell Decl.q110, 13, 15, 17, at)2 Lilley & O’Conrell is the only
counsel of record for Rawers; the Gardea Law Firm, P.C., has neither appeared not
participated in this litigationand it has not hadny involvement in the claim
process sincéMarch, 2018. See Rawers Response 17, at 8 (asserting this
fact)(citing O’Connell Decl .y 8, at 1).

The Postal Service denied Rawes$§-95 tort claim via letter dated March
20, 2019.SeeU.S. MSJ b, at 3 asserting this fact)(citing Bjurstrom Decl7 flat
2; Letter from Stanford Bjurstrom to Dania Gardea (dated March 20, 2019), filed
May 18, 2020 (Doc. 56)); Rawers Responsebfat 56 (admittingthis fac). The



United States sent this letter to the Gardea Law Firm, which stateRaetrs
claim was denied and specificaligferencedhe lawsuit SeeRaweas Response

18, at 8 ésserting this fayfciting O’Connell Decl.f20, at 3); U.S. Reply 1 18, at

2 (admittingthis fac); Letter from Stanford Bjurstrom to Dania Gardea (dated
March 20, 2019), filed June 1, 2020 (Doc-H)(“March 20 Letter’“A s your
client has now filed a civil action in the United States District Court regarding this
matter, her administrative claim is hereby denied.Neither Rawers nor her
attorney receivedhe March 20 Letter from the United States via registered or
certified mail See Rawers Response 18, at 8 (asserting this fact)(citing
O’Connell Decly 20, at 3).

Rawers haseceived medical treatment for her injuries she suffered from
the accidentSeeU.S. MSJ 1, at 2 ésserting this fact)(citing Complaint £§15-
16, 18, at 24); Rawers Response 1 1, at 5 (admitting this f&R8wers underwent
an examination with her retained surgical spine expert, Dr. Paul Saiz, on December
4, 2019, and he subsequently issued his expert report in this matter on December
19, D19 See Rawers MSJ ¥, at 2 (asserting this fact)(citing Spine
Opinion/Medical Record Review (dated December 19, 2019), filed May 18, 2020
(Doc.57-3)(“Saiz Report)).

Rawes’ retained neurostimulator specialist, Dr. Riad Rauck, who
reviewed Rawetamedical recordgnterviewed her byelephoneon December 30,
2019, and subsequently issued his expert report on January 13,38#awers
MSJ 18, at 2 (assertinghat Dr. Rauck examined Rawers on December 30,
2019(citing Letter from Richard Rauck to Jerom&Jonnell (dated Jan. 13, 2020),
filed May 18, 2020 (Doc. 54)(“Rauck Report”). Rawers submitted number of
herclaimed medical billings in this matter to Jdachdield, RN, BSN, MBA, for
a reasonableness review, and Schofield subsequently issued her expert report on
January 14, 2020SeeRawers MSJ 9, at 3 (assertinthat she submitted all of her
medical bills to Schofieldciting Letter from Joan Schofield terdme OConnell
(dated Jan. 14, 2020), filed May 18, 2020 (Doch)7Schofield Report)). An
Independent Medical Examination panel produced a report on Rawedical
conditiondated April 6, 2020SeePanel Independent Medical Examination Report
(dated April 6, 2020), filed May 18, 2020 (Doc. BJ¢‘IME Report”).

Thecrash caused Raweérspinal cord stimulator to malfunctipand once
the stimulator was properly revised, Rawers reverted to baseline Satfawers
MSJ 120, at 5 (assertintpat the IME panelists agree with Dr. Saimnclusion on
this fac)(citing IME Report at 25); Saiz Report at 12 (asserting this.fattg crash
caused Rawersasymptomatic cervical degenerative disk disease &, @56,
and C67 to become permanently symptomati&ee Rawers MSJ %1, at 5
(asserting tat the IME panelists agree with Dr. Sazpnclusion on this fajciting
IME Report at 25); Saiz Report at.1Zhe crash did not aggravate Rawgne
existing degenative disk disease at k8 SeeRawers MSJ 92, at 5 (asserting



that the IME panelists agree with Dr. Satbnclusion)(citing IME Report at 25

26); Saiz Report at 1Rawers has incomplete spinal fusion at%dnd C56. See
Rawers MSJ | 23, at 5 (asserting that the IME panel agrees with Dr. Saiz
conclusion that there is incomplete fusion at3Cdnd C56)(citing IME Report at
25-26); Saiz Report at 13The crash resulted in damage to Rawspsnal cord
stimulator, necessitating its replacement eadsion but future replacements of
the system would not be related to the April 5, 2016, cr&geRawers MSJ 24,

at 6 (asserting that the IME Panel agreed with Dr. Raumknclusion that the crash
damaged the spinal cord stimulator, necessitagpacement and revision)(citing
IME Report at 26); Rauck Report at 8-9.

Rawersis expected to have cervical pain and left upper extremity pain
despite future treatment, related to the accident, and she will need future rordicati
and physical therapy to maintain her current level of functionBegRawers MSJ
125, at 6 (assertinghat the IME Panel agrees with this conclusion of Dr.
Rauck)(citing IME Report at 26); Rauck Report at Rawers submittedbills
totaling $469,902.940 an expert for a reasonableness anglysither reasonable
expenses totaled $381,781.BkeRawersMSJ 26, at 6 éssertig that Rawers
incurred $469,902.94 in medical expenses as a result of the accident and that a
reasonableness analysis suggested this amount should be reduced by
$88,131)(citing Schofield Report at 1).

Rawers v. United Stateblo. CIV 19-0034 JB\CG, 2020 WL 4569591, at *1-8 (D.N.M. Aug. 7,
2020) Memorandum Opinion and Order, entered August 7, 2020 (D@tVERD").

PROCEDURAL BACKGROUND

Rawers filed her Complaint in Federal Court pursuant to the Federal Tort Claims A
28U.S.C. § 1346.SeeComplaint 1L, at 1. Rawers alleges th&kinner-Ramp, a Postal Service
mailwoman, negligently crashed into Rawerar, causing ér significant injury. SeeComplaint
11 612,at 23. In her Complaint, Rawersames the United Stataad Clarissa SkinndRamp as
Defendants.SeeComplaint at 1. The Complaint contains one cotiégligence Resulting in
Personal Injury Damages and Property Damag&3omplaint at 7 The United States filed a
motion to dismiss Rawerslaims against SkinndRamp, becauseawersmaybring Federal Tort

Claims Act claimsonly againstthe United States and not against individual employe8se



Unopposed Motion to Dismiss Claims Against Defendant Clarissa SKrarep, filed August
21, 20B (Doc.28)(“Partial MTD”). The Court granted the Partial MTO5eeOrder Granting
Unopposed Motion to Dismiss Claims Against Defendant Clarissa SKramap, filed September
20, 2019 (Doc. 31).

On May 18, 2020, the United States filed a Motion for Summary JudgrSesfVotion
for Summary Judgment by the United Stgfesc. 56) In the U.S. MSJ, the United States argued
that Rawers filed her complaint prematurely, “divesting this Court of jurieditt U.S. MSJ at
1. Rawersfiled a Motion for Partial Summary Judgment on the same d&eeMotion for
Summary Judgment by Karen Raw@dsc. 57). Rawers argued th#te undisputed material facts
demonstrated duty, breach, and causation. Rawers MSJ at 1. She therefore conteraded that
genuine issue of nberial fact existed only with respect to damages. Rawers MSJTdelCourt
held a hearing oboth motions ordune 15, 2020SeeClerk's Minutes at 1, filed June 15, 2020
(Doc. 69) OnAugust 7 2020,the Courtissued théVIOO. SeeMOO. First, the Court held that
it had subjectatter jurisdiction over the case because 28 C§I.2(c) is a clairprocessing
rule rather than a jurisdictional ruleSeeMOO at 8384. Second, the Court found thikie
SeptembeR8 Letter does not constitute an amendment under 28 GBEAR2(c) SeeMOO at 1
Finally, the Court concluded thRawersestablished that Skinn&amp acted negligently per.se
SeeMOO at 99-101 Accordingly, the Court denied the United Stateletion for Summary
Judgment and granté&hwers Motion for Partial Summary JudgmengeeMOO at 1

The Court scheduled a bench tifiat Septembed 0-11, 2020. SeeAmended Notice of
Hearing, entered August 28, 20@Doc. 88) Rawers trial witnesslist includes the following

expert witnesses: (i) Dr. Paul Saiz; (ii) Dr. Richard Rauck; (iii) Joan SdthofReN.; (iv) Dr.



Eduardo Vazquez; (v) Dr. Fernando Ravessoud; (vi) the United 'StdtedPanel (Dr. Brian M.
Shelley, Dr. Michael Malizzo, and Dr. Matkrawford) SeeWitness List by Karen Rawers, filed
July 24, 2020 (Doc. 78Rawers Witness List”) Rawersdesignate®r. Saiz, Dr. Rauck, and Joan
Schofield as retained expert witnesses in her Disclosure of Expert Tried38sit 1-3 (Doc. 87
1)(“Expert Disclosure”) She listed Dr. Vasquez and Dr. Ravessoud asrei@med expert

witnesses.SeeExpert Disclosurat 3-4.

1. TheU.S. MIL.

Following the Courts MOO, the United States filed a Motion in Limine to exclude
evidence at trial SeeU.S. MIL at 1 The United States argues that Rawetithesses should not
be able to testifwhether Rawetsnedical expenses were “necessaiyeel.S. MIL at 1 (quoting
UJIl 13804 NMRA). The United Statesdvances three proposed limitationsRawers expert
testimony SeeU.S. MIL at 1.

First United States contends that tfdRawerswitnesses- her treating physicians may
testify only regarding treatment they personally rendeesduse they are noetained experts for
whom Rawers did not provide expert reporeeU.S. MIL at 1. Further, the United States
argues thathe Rule 26(a)(2)(Cdf the Federal Rules of Civil Procedulesclosures for these
witnesses fail to divulgeRawersintention to elicit testimony regarding the necessitiRafvers
treatment byother” medical providers SeeU.S. MIL at 2; Fed. R. Civ. P. 26(a)(2)(C).

Second, the United States argues Raivers retained experts may not testify whether
Rawer$ medical expenses were necessaBeeU.S. MIL at4. The United Statealleges that
Rawers retainedexperts “hajve] not disclosed an opinion regarding whelexers alleged

expenses were necessarU.S. MIL at 4. It therefore argues thRawers retained experts should



not be able to provide an opinion at trial on wheRawers expenses were necessaty.S. MIL
at 4.

Finally, the United States contends thila¢ Court should not allonRawersto elicit
testimony on the necessity Rwers medical expenses from thnited State’ IME Panel See
U.S. MIL at 45. It argues thaRawers reliance on statements in the IMBnel is misplacedSee
U.S. MIL at 4 Additionally, the United Statesssertghat Rawers failure to disclose the IME
panel in her expert disclosurissaviolation ofrule 26(a)(2)(A). SeeU.S. MIL at 5 Fed. R. Civ.
P. 26(a)(2)(A) It contends that Rawet&lentifie[d] all expert withesses retained by Defendant
but did not directly name Dr. Shelly, Dr. Malizzo, or Dr. Crawferdhe IME panel members

SeeExpert Disclosurat 3; (Doc. 43).The United States argues tiRawers failure to amend ér

expert disclosure to include the IME panelists by name “is not hssfijleU.S. MIL at 3
Accordingly, it alleges that allowingawergo call the IME panelists as witnesses would unfairly
prejudce the United StatesSeeU.S. MIL at 3.

2. Rawers Response to the U.S. MIL

Rawersin her response to the U.S. MIL, contends that the United States has misconstrued
Rule 703 of the Federal Rules of Evidence by attempting to limit her withessi@saiey on the
reasonableness and necessity of her meckiral SeeResponse to Defendés Motion in Limine,
filed September 3, 2020 (Doc. 9NIIL Response”) SeealsoFed. R. Evid703 She also argues
thatrule 703 permits her expert withesses to rely upotJtiieed StatesIME panel’s statements
SeeMIL Response at.1Rawersnotes that the IME report relies upbar own medical experts’

opinions. MIL Response at 3.



Moreover shemaintainsthat documentsvhich shefiled throughoutthe caserovide the
United States with sufficient notice of haitnessestestimony regarding the reasonableness and
necessity of her medical expenseSee MIL Response at .3 Rawerscontends that these
documentsdiscussion of “all the medical care that Plaintiff received and will receive as a result
of the accideritadequately place the United States “on notice of such forthcomeagonable
and necessaryestimony” MIL Response aB. Rawersalso cites her initial disclosures, which
state thaRawers'will likely call . . . [a] reasonable and necessary medical billing expévil
Response at €iting thePlaintiff’s Initial Disclosures, July 29, 2019 (Doc. 20-1)).

Additionally, Rawers assertthat she should be able tall the IME panelists at i,
because the IME Report incluglfEeonclusions that the treatment and cost [of medical care] were
both reasonable and necessarMIL Response ab. Rawers also notes thdtecause shbas
subpoenaed the United Statgsimary” expert witness, Dr. Shelleyehmust testify at trialMIL
Response at.5Finally, she notes thahe IME Report states that “care for the conditions listed
above was reasonable and necessary, and related to the 4/5/16 motor.€oM#ioR esponse at
7 (citing Rawers Witness List)

With respect to Dr. Sai testimony Rawers argues théter expert disclosuredearly
placed the United States on notice that Drz 8aiuld testify whether Rawersnedical expenses
are reasonable and necessarylaintiff s Expert Disclosures, filed January 15, 2020 (Doc.
43)(“Expert Disclosures’;)MIL Response at-8. Shenotesthat the United States failed to take
Dr. Saiz deposition, yet now objects to portions of his proposedrtiesy at trial MIL Response
at 6 Rawers noteghat her expert disclosurstates that Dr. Saz will testify “how the accident

caused . . . permanenilamage . . . anchused the medical care that plaintiff subsequently was
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required to undergo in order to treat her injuries. . . [as well asfuture medical care Plaintiff

will requirg].]” MIL Response at0 (emphasis in the original)Accordingly, Rawersargued that
allowingtestimony on the reasonableness and necessity of her medical expenses frambdr ret
experts, her noretained experts, and the IME Pamgll not prejudice the United StateSee
MIL Response at 10-11

3. The Hearing.

The Court held a hearing on the UMAL on September 42020. Clerk's Minutes at 1,
filed September 4, 2020 (Doc. 91The United Stateasked the Court “to limit testimony with
respect to . . . whether or nelaintiff's medical expenses were necessary” to two witnesgars
Ravessoud anBr. Vazquezt SeeTranscript of Hearing &:24-3:12 taken September 4, 2020
(Cunniff)(“Tr.”).2 The United Statedefines‘necessary” as “linked to the motor vehicle accident
at issu€’ Tr. at 310-12(Cunniff).

The United Statesoted that Dr. Sal expert report did not directly addreshether
Rawers$ medical treatments weli@ked to the motor vehicle accider@eeTr. at4:8-14(Cunniff).
Ratherthe United Statesrgued thathereport was “an ad nauseam enumeration of virtually every
treatment event that tH&aintiff had over the better part afdecadg without indicating which
treatment events are linked to the accideBeeTr. at4:22-5:6(Cunniff). The United States
further argued that becauseR&wers pre-existing conditions, it was unclear which treatments

were linked to the accidengeeTr. at5:6-24(Cunniff). Without such “clarity,the United States

These are Rawers’ treating physicians, serving as heretained experts.

>The Court’s citations to the transcripts of each hearing in this Memorandum Opidion a
Orderrefer to the court reporter’s original, unedited versions. Any final transcrgtscontain
slightly different page and/or line numbers.

-11 -



argued it was unable to “get a sense to defend sthatessary and what isrand we simply have
not been put on notice in that regérdr. at5:25-6:3(Cunniff).

Next, the Unital StatediscussedRawers intention to rely on IME panelists with respect
to whetherher medical expenses were reasonable meckssary Tr. at 6:4-9 (Cunniff). The
United Statesrgues thaRawers$ use of IME panelistsiolatesRule 26(a)(2)(A) of thé-ederal
Rulesof Civil Procedure‘which requires partiesotdisclose to the other party identity of any
witness it may use at trial to present evidehcér. at 7:2-5 (Cunniff) SeeFed. R. Civ. P.
26(a)(2)(A) Under rule 26(@)(2)(E), the United Statesargues thatRawers should have
supplementedher disclosure by identifying experts by nam8eeTr. at 7:8-9 (Cunniff). The
United Statessked tle Court to limit accordinglythe presentation of evidence on this topic to
“just those witnesses that were clearly disclosed in the pretrial orderitness list . . . treating
physicians Doctors Ravessoud and Vazdudz. at9:7-13(Cunniff).

Rawersreplied that experts are permitted toyrén opinions of other experts if they do
so ordinarily in their duties” under rule 703r. at10:22-25(0O'Connell). SeFed. R. Evid. 703
Rawersfurther argued that she made the necessary disclosures to admit her proposed expert
witnessesrtelevant testimony SeeTr. at12:17-25(0O’'Connell). Rawersarguedthatthereis no
prejudice to the United States in allowing this testimony regarding “the necdssigytulling and
care when their own experts have opined from the beginningibeteatmenis necessarySee
Tr. at14:2-6(O’'Connell). Finally, Rawersoncedd that with respect ttireating providers there
is no dispute they canoffer new expert opinions on the cdsdr. at18:1-4(O’Connell). See

Isoid. at 17:24 (OConnell).

-12 -



Rawers also citedne of the Court’s opiniondeshlakai v. Ruiz, No. CIV 13752

JB/ACT, 2013 WL 6503629 (D.N.M. Dec. 7, 2013)(Browning, J.), which dgtzal “factors the
Tenth Circuit looks at” to determine whether deficiencies in expert disclopuepslice the
opposing party.Tr. at 13:2114:2 (OConnell). Rawers argued that any deficiencies in her expert
disclosures have not prejudiced the United States regarding “talking about thelé=sess and
the necessity of the billing and the care wkiggir own experts have opined from the beginning
that it was’ Tr. at 13:21-14:2 (O’Connell).

The United States responded thatder ule 26(a)(2)(A), “a party must identify by name
any witness upon whom he is going to rely for evidénde. at19:13-17 (Cunniff) The United
States also alleged “inconsistencies” between Raveardier pretrial disclosures and haore
recent disclosuresTr. at19:22-25(Cunniff). Nevertheless, the United States acknowledged that
“there is a lot of leway with respect to those requirements under 26(a)(2){lr) at23:17-22
(Cunniff). The United Statearguedthat it was concerned because “there are so rddigyent
treatment events . . . thatstdifficult for us to forecast without a disclosumehe expert materials
which of these eventre necessary.Tr. at23:25-24:5Cunniff).

LAW REGARDING EXPERT TESTIMONY

“Since the Supreme Court of the United States dedidrdert. . ., trial courts have had

the responsibility to make certain th@abffered experts will assist the jury in understanding the

3The Court explains that the Tenth Circuit has detailed four factors that diswits co
should consider when determining whether to exclude expert evidence: “(i) the prejudice or
surprise to the party against whom the testimony is offered,; (ii) the ability of ttyetpaure the
prejudice; (iii) the extent to which introducing such testimony would disrupt theandl(iv) the
moving party's bad faith or willfulness.” Peshlakai v. Ruiz, 2013 WL 6503629, at *20.
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evidence and in determining the factual issues it must dedidldted States v. Gutierre2astrq

805F. Supp. 2d 1218, 1224 (D.N.M. 2011)(Brownidg, “The Court now must not only decide
whether the expert is qualified to testify, but, unBaubertwhether the opinion testimony is the

product of a reliable methodologyUnited States v. Gutierre2astrq 805F. Supp.2d at 1224.

“Daubert . . requires a court to scrutinize the proffered expert’'s reasoning to determinge if tha

reasoning is sound.”_United States v. Gutie@astrq 805F. Supp. 2d at 1224.

1. Rule 702.
Rule 702 of the Federal Rules of Evidence governs the admissibility of experbtestim

A witness who igjualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge will help the
trier of fact to understand the evit® or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the
case.

Fed. R. Evid. 702. Rule 702 thus requires the trial court to “determine whether the expert is
proposing to testify to (1) scientific, technical, or other specializedlatye that (2) will assist

the trier of fact to understand or determine a fact in issue.” United States v. Mulddw3d

1332, 1337 (10th Cir. 1994). Rule 702 uses a liberal definition of “expert.” Fed. R. Evid. 702
advisory committee’s note to 19p2oposed rules (“[W]ithin the scope of this rule are not only
experts in the strictest sense of the word, e.g., physicians, physicists, and arthitesdto the
large group sometimes called ‘skilled’ witnesses, such as bankers or landowstifgiedeo land

values.”). An expert is “required to possess such skill, experience or knowledgepartitatar
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field as to make it appear that his opinion would rest on substantial foundation and would tend to

aid the trier of fact in his search for truthlifeWise Master Funding v. Telebank, 374 F.3d 917,

928 (10th Cir. 2004).

In United States v. Goxce@hagal] 886 F.Supp. 2d 1222, 1239(D.N.M.

2012)(Browning, J.), the Court identified as relevant, and admitted, testimony on:

(ii) the likelihood that a drug organization would entrust individuals outside of the
organization with a large amount of drugs; (ifi¢ significance of the presence of
multiple cellular telephones in the vehicley)(ihe significance of the possession
of multiple license platesy) the separation of individuals who package drugs and
individuals who are drug couriers within a drug organization;tis)significance

of the presence of multiple air fresheners in the vehicle; andHgiigignificance

of the presence of a firearin the vehicle.

886 Supp. 2d at 1239. The Court did not admit testimony on whether a highway portion was a
“drug route,” because the “proposed testimony is too close to characterizing ‘nearip aoyvin

the interstate’ as traveling in a known drugute” United States v. Goxce@Ghaga) 886

F.Supp.2d at 1247. SeeUnited States v. Harry20 F.Supp. 3d 1196, 1243 (D.N.M.

2014)(Browning,J.)(deeming inadmissible testimony on a sex crime’s victim’s demeanor during
an examination, because “demeanaras always a reliable indicator whether someone is telling
the truth, especially about sexhen no expert testimony is needed. That knowledge is well within

the knowledge of jurors and most people.”); United States v. Rodella, No.-@R334]B, 2014

WL 6634310, at *25 (D.N.M. Nov. 19, 2014)(Browninp(stating that “testimony regarding
nationally accepted police standards is irrelevant” to issues of “excessive fodte an
reasonableness). The proponent of expert testimony has the burden of establishing by a

preponderance of the evidence that the pertinent admissibility requirements. Ar8ea®lorales

“The Court is clipping the wings of experts all the tirSee e.qg, Abraham v. WPX Prod.
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v. E.D. Etnyre & Co., 38E. Supp.2d 1252, 1266 (D.N.M. 2005)(Browningy)(citing Bourjaily

v. United States, 483 U.S. 171, 175 (1987)). Once the trial court has determined that expert

testimony would be helpful to the trier of fact, a witness “may qualify as an expert by Kgewle
skill, experience, training, or education andthe expert . .should nobe required to satisfy an

overly narrow test of his own qualifications.” Gardner v. Gen. Motors Corp., 507 F.2d 525, 528

(10th Cir. 1974)(internal quotation marks omittedpeeUnited States v. Rodella, 2014 WL

6634310, at *20 (“Because of [the proposexpert’s] lack of practical experience, lack of
nationwide experience, and lack of an advanced degree in criminology or law enfordémeent
proposed expert] is not qualified to testify about nationally accepted police proceddres a

practices.”);United States v. Goxcohaga) 886 F. Supp.2d at 1245 (determining an expert

gualified to testify to drug trafficking when he had personal knowledge of the subjecténding

in the Drug Enforcement Agency for almost fifteen years).

Prods., LLC, 184-. Supp. 3dat 1204 (precluding an expert frodiscussing class certification
requirements, but allowing the expert to testify to information about royalty instrdimgnited
States v. Rodriguez, 12b. Supp. 3dat 125556 (permitting an expert to describe a castel
structure and organization, and to explain drug running, but not admitting the £xpstiifmony
opining that the defendant was running drugs); Montoya v. Sheldon, 286 &tR1D.(precluding

a treating physician from testifying about a patly TSD diagnosis, opinions about tdaeises for

a partys symptoms, or a pafty prognosis). Attorneys ask experts to do too much, and experts
try to do too much. The experts are being paid; they are trying to be helpful to the atdiney.
Mark |. Bernstein, Jury Evaluation of Expert Testimony under the Federal Rules| Dfex239,

268 (2015)(Any use of expert witnesses paid by a party raises concermarb$anship,
competency, and honestyBecause experts are partisaitnesses paid by a party, there is an
inevitable danger of b&. The experts will often do anything. They toss statements into their
reports to be helpful. Too many attorneys release the report as writkgthout editing and
without trimming. This failure to edit and to trim creates unnecessary litigahktamy expert
reports contain statements that the proponent attorney does not need or even want. The reports
draw Daubertmotions or rule 702 challenges. The proponent is then forced to defend the
statements
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Courts should, under thieederal Rules of Evidence, liberally admit expert testimony,

seeUnited States v. Gomez, 67 F.3d 1515, 1526 (10th Cir. 1995)(describing rule 702 as a “liberal

standard”), and the trial court has broad discretion in deciding whether to admitunteesxpe

testimony,seeWerth v. Makita Elec. Works, Ltd., 950 F.2d 643, 647 (10th Cir. 1991)(noting the

trial court’s decision will not be overturned “unless it is manifestly erroneous abase of
discretion”). “The Tenth Circuit appears to draw a line bedn expert testimony regarding

credibility and expert testimony regarding voluntariness.” United States v. Ganadonegro, 805

F. Supp.2d 1188, 1214 (D.N.M. 2011)(Brownind)(citing United States v. Benallyp41 F.3d

990, 996 (10th Cir. 2008)). “The Ten@ircuit may draw this distinction because, generally, it is
the jury’s exclusive function to make credibility determinationswhereas a court makes a

pretrial determination of the constitutional voluntariness of a statemednited States v.

GanadonegrB05F. Supp.2d at 1214 (citation omitted)(citirdnited States v. Adams, 271 F.3d

1236, 1245 (10th Cir. 2001)).

2. The Standard in Daubert

In its gatekeeper role, a court must assess the reasoning and methodology uraterlying
expert’s opinion, ad determine whether it is both scientifically valid and relevant to the facts of
the case,.e., whether it is helpful to the trier of factSeeDaubert 509 U.S. at 59495;

Witherspoon v. Navajo Ref. GoNo. 031160, 2005 WL 5988649, at *2 (D.N.M. July8,

2005)(BlackJ)(citing Dodge v. Cotter Corp., 328 F.3d 1212, 1221 (10th Cir. 2003)). The

Supreme Court articulated a nrerclusive list of factors that weigh into a district court’s fgtp
reliability determination, including: (Whether the mthod has been tested; (whether the

method has been published and subject to peer reviewthéigrror rate; (%) the existence of
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standards and whether the witness applied them in the present casg;vemett{er the witness’
method is generally aepted as reliable in the relevant medical and scientific community.
SeeDaubert 509 U.S. at 5995. Thedistrict court is also to consider whether the witness’
conclusion represents an “unfounded extrapolation” from the data; whether the witness has
adequately accounted for alternative explanations for the effect at issue; vithetbpmnion was
reached for the pposes of litigation or as the result of independent studies; or whether it unduly

relies on anecdotal evidenc&eeWitherspoon v. Navajo Ref. Ca2005 WL 5988649, at *3

(citing Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997)). The Tenth Circuit stated the applicable

standard irNorris v. Baxter Healthcare Cor@97 F.3d 878 (10th Cir. 2005):

Rule 702 requires the district court to “ensure that any and all scientific testimony
or evidence is not only relevant, but reliable.” Bitler v. A.O. Smith Corp., 391 F.3d
1114, 1120 (10th Cir. 2004)(quotimpubert 509 U.S. at 589..). This obligatbn
involves a twepart inquiry. Id. “[A] district court must [first] determine if the
expert’'s proffered testimony..has ‘a reliable basis in the knowledge and
experience of his [or her] discipline.Td. (quotingDaubert 509 U.S. at 592 ..).

In making this determination, the district court must decide “whether the reasoning
or methodology underlying the testimony is scientifically valid” 1d. (quoting
Daubert 509 U.S. at 5983 . ..). Second, the district court must further inquire
into whether proposed testimony is sufficiently “relevant to the task at hand.”
Dauberf 509 U.S. at 597 . . ..

Norris v. Baxter Healthcare Corp., 397 F.3d at 883-84 (footnote omitted). “The second inquiry is

related to the first. Under the relevancery of theDaubertanalysis, the court must ensure that

the proposed expert testimony logically advances a material aspect of the ca3ee evidence

must have a valid scientific connection to the disputed facts in the case.” Norris g Baxt

Healthcare Corp., 397 F.3d at 884 n.2 (citing Daubert v. Merrell Dow Pharm., Inc., 43 F.3d 1311,

1315 (9th Cir. 1995)(on remand from the Supreme CoDduberf 509 U.S. at 591). If the

expert’s proffered testimony fails on the first prong, the court doeseaoh the second prong.
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SeeNorris v. Baxter Healthcare Corp., 397 F.3d at 884. In Kumho Tire Co. v. Carmichael, 526

U.S. 137 (1999), the Supreme Court expanded the rules Daddyertto nonscientific expert

testimony. SeeKumho Tire Co. v. Carmich&aeb526 U.S. at 141 (“We conclude tHaauberts

general holding- setting forth the trial judge’s general ‘gatekeeping’ obligati@pplies not only
to testimony based on ‘scientific’ knowledge, but also to testimony based on ‘technicaitteard

spedalized’ knowledge.” (quotingCarmichael v. Samyang Tires, In823F. Supp.1514, 1521

(S.D. Ala. 1996)). The Supreme Court recognized in Kumho Tire Co. v. Carmtbhae¢he

factors fromDaubertwill not apply to all cases:

Our emphasis on the word ay’ thus reflectDauberts description of the Rule

702 inquiry as a flexible one. Daubert makes clear that the factors it mentions do
not constitute a definitive checklist or test. And Daubert adds that the gatekeeping
inquiry must be tied to the facté a particular case.

Kumho Tire Co. v. Carmichael, 526 U.S. at 150 (internal quotation marks omitted).

In conducting its review undé€aubert a court must focus generally on “principles and

methodologies, and not on the conclusions generafgdieanu v Bridgestone/Firestone N. Am.,

Tire, LLC, No. CIV 050619, 2006 WL 4060665, at *11 (D.N.M. Sept. 26,

2006)(Browning,J)(citing Daubert 509 U.S. at 595). “Despite this focus on methodology, an

expert’s conclusions are not immune from scrutinyandthe court may conclude that there is
simply too great an analytical gap between the data and the opinion profferedgamrm.

Bridgestone/Firestone N. Am., Tire, LLC, 2006 WL 4060665, at *11 (alterations and interna

guotation marks omitted)(quotirigpdge v. Cotter Corp328 F.3d at 1222). The proponent of the

expert’'s opinion testimony bears the burden of establishing that the expert iedu#iidt the
methodology he or she uses to support his or her opinions is reliable, and that his or her opinion

fits the facts of the case and thus will be helpful to the j8geNorris v. Baxter Healthcare Corp.
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397 F.3d at 881. The Tenth Circuit noted in Hollander v. Sandoz Pharm. Corp., 289 F.3d 1193

(10th Cir. 2002):

Because the district court has discretion to consider a variety of factmsessing
reliability underDaubert and because, in light of that discretion, there is not an
extensive body of appellate case law defining the criteria for assessintifiscien
reliability, we are limited to determining whether the district courgigliaation of

the Daubert manifests a clear error of judgment or exceeds the bounds of
permissible choice in the circumstances. . . . Thus, when coupled with this
deferential standard of revievQauberts effort to safeguard the reliability of
science inlte courtroom may produce a count@uitive effect: different courts
relying on the essentially the same science may reach different results.

289 F.3d at 1206. The United States Court of Appeals for the Ninth Circuit no&danyv.

Burlington N.R.R., 29 F.3d 499 (9th Cir. 1994):

Coming to a firm conclusion first and then doing research to support it is the
antithesis of this method. Certainly, scientists may form initial tentative
hypotheses. However, scientists whose conviction about the ultimatkision

of their research is so firm that they are willing to aver under oath that it istcorre
prior to performing the necessary validating tests could properly be viewed by the
district court as lacking the objectivity that is the hallmark of the si,emethod.

29 F.3d at 502-03.

Once reliability is established, however, it is still within the district court’s
discretion to determine whether expert testimony will be helpful to the triertof fac

In making that determination, the court should consider, among other factors, the
testimony’s relevance, the jurors’ common knowledge and experience, and whether
the expert’s testimony may usurp the jury’s primary role as the evaluator of
evidence.

Ram v. N.M. Dep’t of Env’'t, No. CIV 04083, 2006 WL 4079623t *10 ©.N.M. Dec. 15,

2006)(Browning,J)(citing United States v. Rodrigudzelix, 450 F.3d 1117, 1123 (10th Cir.

2006)).
An untested hypothesis does not provide a scientific basis to support an expert opinion.

SeeNorris v. Baxter Healthcare Cor@97 F.3d at 887 (“[A]t best, silicorassociated connective
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tissue disease is an untested hypothesis. At worst, the link has been tested and found to be
untenable. Therefore, there is no scientific basis for any expert testimonisaptxific preserc

in Plaintiff.”); In_re Breast Implant Litig. 11 F.Supp. 2d 1217, 1228 (D. Colo.

1998)(Sparr,].)(“An untested hypothesis cannot be a scientifically reliable basis for an opinion on
causation.”). A court is not required “to admit opinion evidence that is connected to exisding dat
only by the ipse dixit of the expert. The court may conclude that there is simply too great an

analytical gap between the data and the opinion proffered.” Gen. Elec. Co. v. Joiner, 522 U.S. at

146. SeeHollander v. Sandoz Pharm. Corp., 289 FRaBt09 (noting a lack of similarity between

animal studies and human studies); Tyler v. Sterling Drug, Ind=, $8pp.2d 1239, 1244 (N.D.
Okla. 1998)(CookJ)(“Test results on animals are not necessarily reliable evidence séiie
reaction in humans.”). Courts have excluded experts’ opinions when the experts deptmtifrom

own established standardSeeTruck Ins. Exch. v. MagneTek, InB60 F.3d 1206, 1213 (10th

Cir. 2004)(“The district court noted that [the expert]'s opinion did not meet the staraddnas

investigation [the expert] himself professed he adhered to.”); MagdalenolindgBam N.R.R., 5

F. Supp.2d 899, 905 (D. Colo. 1998)(Babco®(“In sum, [the expert]'s methodology is not
consistent with the metlologies described by the authors and experts whom [the expert]
identifies as key authorities in his field.”).

3. Necessity of Evaluating an Issue Under Daubert.

The restrictions iDaubertapply to both “novel” expert testimony and “weltablished

propositions.” 509 U.S. at 593 n.11 (“Although e decision itself focused exclusively on

SFrye v. United States, 293 F. 1013 (D.C. Cir. 1923), superseded by rule 702 of the Federal
Rules of Evidence, held that, for an expert opinion to be admissib&ething from which the
deduction is made must be sufficiently established to have gained general accepttdrece i
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‘novel’ scientific techniques, we do not read the requirements of Rule 702 to applyilgpaci
exclusively to unconventional evidence.”). “Of course, vesliablished propositions are less
likely to be challenged than those that are novel, and they are more handily defdddelett
509 U.S. at 593 n.11. “Indeed, theories that are so firmly established as to haed #iastatus
of scientific law, sah as the laws of thermodynamics, properly are subject to judicial notice under
Federal Rule of Evidence 201.” Daubert, 509 U.S. at 593 n.11.

“[W]hen experts employ established methods in their usual manner, a districheedr

not take issue und@aubert. ..” Att'y Gen. of Okla. v. Tyson Foods, Inc., 565 F.3d 769, 780

(10th Cir. 2009). “[H]owever, where established methods are employed in new waysict dist

court may require further indications of reliability.” Att'y Gen. of Okla. ys@n Foods, Inc., 565

F.3d at 780. Whether courts have accepted theories underlying an expert’'s opinideviard re

consideration in determining whnetlr expert testimony is reliableSeeAtt'y Gen. of Okla. v.

Tyson Foods, Inc., 565 F.3d at 780 (“The case law indicates that the courts are not unfémiliar w

the PCR methodology, and in fact some courts have indicated their acceptance of it.”).

LAW REGARDING INDEPENDENT MEDICAL EXAMINATIONS

“The depositiondiscovery rules are to be accorded a broad and liberal treatment.”

Schlagenhauf v. HoldeB79 U.S. 104, 1145 (1964)(quoting Hickman v. Taylo329 U.S. 495,

507, (1947)).The Federal Rules of Civil Procedure permit the physical and mental exiamsnat
of parties upon “good cause shown,” and when that party places their mental or ployslitedrc

“in controversy.” Fed. R. Civ. P. 35.

particular field in which it belongs.” 293 F. at 1014.
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“While Rule35should be construed liberally in favor of granting discovery, its application

is left to the sound discretion of the courSimpson v. Univ. of Col9220 F.R.D. 354, 362 (D.

Colo. 2004). SeeStinchcomb v. United States32 F.R.D. 29, 30 (E.D. Pa. 1990)(Waldman, J.).

Just because the plaintiff's medical condition is relevant, however, does not mehe timairt
should order amndependenmedicalexamination The words “good cause” in rule 35 indicate

that there mudhbe a greater showing of need than relevar®ehlagenhauf v. HoldeB879 U.S.

104, 11718 (1964)(citing Guilford Nat. Bank of Greensboro v. S.,R97 F.2d 921, 924 (4th Cir.

1962)).
The movant's ability to obtain the information by other means is relevant in deciding

whether to grant such a motioBeeSchlagenhauf v. Holde879 U.S. at 1180ne court has held

that, if discovery of medical reports has been obtained, good cause for an order to submit to a

physical examination may no longer exi§eHughes v. Grovest7 F.R.D. 52, 57 (W.D. Mo.

1969)Becker, J.) A state court denied a rule 35 motion in a case in which the party whose
examination was sought had been treated in a railroad hospital, and the railroad had #oeess t

hospital records and the reports of the hospital's physicieaMartin v. Tindell, 98 So.2d 473,

476 (Fla. 195, cert. denied355 U.S. 959 (1958).

In Scott v. Spanjer Bros., In298 F.2d 928 (2d Cirl962), the United States Court of

Appeals for the Secordircuit held that it was not error for the trial judge to pick the examiner:

We believe that the appointment of an impartial medical expert by the court in the
exercise of its sound discretion is an equitable and forleatdng technique for
promoting theair trial of lawsuit. It is now well accepted that the trial judge is not

a mere umpire at the trial; indeed, there may be circumstances in which he would
have a duty to seek impartial assistance in order to enlighten the jury and himself
on issues which have become confused because of partisanship in presentation.

Scott v. Spanier Bros., Inc., 298 F.2d at 930-31.
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LAW REGARDING RULE 37 SANCTIONS

Rule 37(b) states that, if a party fails to obey “an order to provide or permit digcover
including an ordeunderRule 26(f) 350r 37(a) the court where the action is pending may issue
further just orders,” including:

(i) directing that the matters embraced in the order or other designatdokftetten

as established for purposes of the action, as theijmevaarty claims;

(i) prohibiting the disobedient party from supporting or opposing designated
claims or defenses, or from introducing designated matters in evidence;

(iii) striking pleadings in whole or in part;

(iv) staying further proceedings until the order is obeyed,;

(v) dismissing the action or proceeding in whole or in part;

(vi) rendering a default judgment against the disobedient party; or

(vii) treating as contempt of court the failure to obey any order except an order to
submit to a physicalranental examination.

Fed.R. Civ. P. 37(b)(2)(A) “Determination of the correct sanction for a discovery violation is a

factspecific inquiry that the district cout best qualified to makeEhrenhaus v. Reynold965

F.2d 916 (10th Cir. 1992Althoughthecourthasdiscretionto chooseanappropriatesanction the

sanctionmust bejust SeeThe Procter & Gamble Co. v. Hauget27 F.3d 727, 738 (10th Cir.

2005)(citation omitted).

LAW REGARDING EXPERT DISCLOSURES

Rule 26 of the Federal Rules of Civil Procedure provides, in relevant part:

(2) Disclosure of Expert Testimony.
(A) In General In addition to the disclosures required by R26¢g9(1), a
party must disclose to the other parties the identity of any witness it may
use at trial tgoresent evidence under Federal Rule of Evidence 702, 703, or
705.
(B) Witnesses Who Must Provide a Written Repokinless otherwise
stipulated or ordered by the court, this disclosure must be accompanied by
a written repor—prepared and signed by the vags—if the witness is one
retained or specially employed to provide expert testimony in the case or
one whose duties as the pastgmployee regularly involve giving expert
testimony The report must contain:
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(i) a complete statement of all opinions thieness will express and
the basis and reasons for them;
(i) the facts or data considered by the witness in forming them;
(iif) any exhibits that will be used to summarize or support them;
(iv) the witnesss qualifications, including a list of all publidamhs
authored in the previous 10 years;
(v) a list of all other cases in which, during the previous 4 years, the
witness testified as an expert at trial or by deposition; and
(vi) a statement of the compensation to be paid for the study and
testimony in tle case.
(C) Witnesses Who Do Not Provide a Written Report. Unless otherwise
stipulated or ordered by the court, if the witness is not required to provide a
written report, this disclosure must state:
(i) the subject matter on which the witness is expetdepresent
evidence under Federal Rule of Evidence 702, 703, or 705; and
(i) a summary of the facts and opinions to which the witness is
expected to testify.
(D) Time to Disclose Expert Testimony A party must make these
disclosures at the times amdthe sequence that the court ordekbsent a
stipulation or a court order, the disclosures must be made:
(i) at least 90 days before the date set for trial or for the case to be
ready for trial; or
(i) if the evidence is intended solely to contradict or rebut evidence
on the same subject matter identified by another party under Rule
26(3(2)(B) or (C), within 30 days after the other pastyisclosure.
(E) Supplementing the DisclosureThe parties must supplement these
disclosures when required under Rule 26(e).

Fed.R. Civ. P. 26(¥(2). Pursuant to rule 26(b)(4)(A), “[a] party may depose any person who has
been identified as an expert whose opinions may be presented at Riale 26(g(2)(B) requires
a report from the expert, the deposition may be conducted only after the report is piokiethd
R. Civ. P. 26(B(4)(A).
“District courts have broad discretion to exclude untimely disclosed ewjtedss

testimony” Pride v. BIC Corp., 218 F.3d 566 (6th Cir. 2000)(citing Trilogyn@ncns v. Times

Fiber Commtns, Inc, 109 F.3d 739, 745 (Fe@ir. 1997);Konstantopoulos v. Westvaco Carp.

112 F.3d 710, 719 (3d Cit997)) SeeHirpa v. IHC Hosps., In¢50 Fed.Appx. 928, 932 (10th
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Cir. 2002)(unpublishedf‘The determination of whether a RuB6(g violation is justified or

harmless is entrusted to the broad discretion of the district §¢gubting Woodworkers Supply,

Inc. v. Principal Mut. Life Ins. C9.170 F.3d 985, 993 (10th Cir.1999Voodworker)).

Nonethelessa district court may “refuse to strike expert reports and allow etgetimony even
when the expert report violates R@e(g if the violation is justified or harmless Jacobsen v.

Deseet Book Co., 287 F.3d 936, 952 (10th Cir. 2002).

The United States Court of Appeals for the Tenth Circuit has identified foioréathat a
district court should consider when deciding whether to exclude expert evidgnttee prejudice
or surprise to the party against whom the testimony is off¢i¢dhe ability of the party to cure
the prejudice(iii) the extent to which introducing such testimony would disrupt the trial;iand (

the moving partys bad faith or willliness’ HCG Platinum, LLC v. Preferred Prod. Placement

Corp, 873 F.3d 1191, 1200 (10th Cir. 20{g)oting Woodworker] 70 F.3d at 993)ln exercising
its discretion, “[a] district court need not make explicit findings concerning Xis¢eace of a
subgantial justification or the harmlessness of a failure to dis¢log¢oodworker,170 F.3d at

993.

®The Court can rely on an unpublished opinion to the extent its reasoned analysis is
persuasive in the case before iGee 10th Cir. R. 32.1(A)("Unpublished opinions are not
precedential, but may be cited for their persuasive valu&lig Tenth Circuit has stated:

In this circuit, unpublished orders are not binding precedentand we

have generally determined thatation to unpublished opinions is not
favored. However, if an unpublished opinion or order and judgment has
persuasive value with respect to a material issue in a case and would assist
the court in its disposition, we allow a citation to that decision.

United States v. Austim26 F.3d 1266, 1274 (10th Cir.2005)(citations omitted).
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While district courts “need not makexplicit findings concerning the existence of a
substantial justification or the harmlessness of a Rule 26(ajil®R26(e) deficiency, the factors

delineated inWoodworker should guide the district court[.JHCG Platinum, LLC v. Preferred

Prod. Placement Corp., 873 F.3d1201(emphasis in original¢ollecting Tenth Circuit cases)

SeeWoodworker, 170 F.3d at 993The district couft analysis should “clearly and meaningfully

embody” theWoodworker inquiry HCG Platinum, LLC v. Preferred Prod. Placement Corp., 873

F.3d at 1202.“Failure to consider this criteria amounts to legal erroHlCG Platinum, LLC v.

Preferred Prod. Placement Cor73 F.3d at 1202 A district court must set fortblearly its

reasoning for exercising discretion to exclude evidence URdler37(c)(1) 6the Federal Ruls

of Civil Procedure SeeHCG Platinum, LLC v. Preferred Prod. Placement Corp., 873 F.3d at 1203

(collecting cases).

Considering whether a district court properly excluded evidence because a partyofailed t
comply with rule 26(a) or (e), the Tenth Circuit has explained: “The parties to &idtigae not
merely players in a game, trying to catch each other out. Rather, litigation should promote the

finding of the truth, and, wherever possible, the resolution of cases omiréis” Gillum v.

'Rule 37(c)(1) provides in relevant part:

If a party fails to provide information or identify a witness as required by
Rule 26(a)r (e), the party is not allowed to use that information or witness
to supply evidence on a motion, at a hearing, or at aun#dss the failure
was substantially justified or is harmle$s addition to or instead of this
sanction, the court, on motion and after giving an opportunity to be heard:
(A) may order payment of the reasonable &sgs, including attornéy
fees, caused by the failure; (B) may inform the jury ofghgy s failure;

and (C) may impose other appropriate sanctions|.]

Fed. R. Civ. P. 37(c)(1)(emphasis added).
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United States309 Fed. Appx. 267, 270 (10th Cir. 2009)(unpublisfi€gi)lum”). “[T]he Gillum
court embraced the notion embodied in [the Tenth CigjiRule 37(b)(2) decisions that district

courts should consider the efficacy of lesser sanctions’ HCG Platinum, LLC v. Preferred

Prod. Placement Corp., 873 F.3d at 1205 (ci@iltlum, 309Fed.Appx. at 267).

In Gillum, the Tenth Circuidetermined that a paftyfailure to produce a written expert
report in compliance with rule 26(a)(2)(B) did not warrant‘#dreme sanctidnof excluding the
experts testimony.See309 Fed Appx. at 26970. The HonorableStephen Friot, United States
District Judge for th&Vestern District of Oklahomédnad found that the lack of an expegport
prejudiced the United States, because it could not adequately prepare totdepogeert See
309 FedAppx. at 26970. Judge Friotletermined that the prejudieeas incurablgbecausehe
United States hatbnly . . . one chance to confront that expertflat-footed, with the benefit of
the homework that you can do before you take that expert deposition, and that opportomity is n
gone permanently in this case309 Fed.Appx. at 26970 (internal quotations omitted)The
Tenth Circuit held that the district coudbused its discretion in analyzing theure factor;
because the district court “focused on the fact thandmequate report permanently deprived the
United States of the opportunity to confront [the expert] flat-footed.” 309 Fed Appx. at270.

The Tenth Circuit held that this analysis was faulty, because the plaintiff hagedréor the

United State to depose the expert a second time before the end of the discovery period, and the
plaintiff could cover the United States’ costs for a second depostea309 Fed. Appx. at 270

While stating that[b]y no means do we condone the provision of inadequate expert report and

begrudging snippets of information, and we caution that parties who behave in this matmer act
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their peril,” the Tenth Circuit held that the total exclusion of the expetéstinony was
unnecessary309 Fed. Appx. at 270.

In HCG Platinum, LLC v. Preferred Prod. Placement Cdhe Tenth Circuit explained

that “[a]IthoughGillum constitutes noibinding precederitits “implicit incorporation of a lesser

sanctions approach to the Rule 37(c)(1) ingisipersuasivg]” HCG Platinum, LLC v. Preferred

Prod. Placement Cor@73 F.3d al205 The Tenth Circuit noted thaa lesseisanctions inquiry

finds support within the overall structurerafe 37(c)(1), which expressly empowers district courts

to impose sanctiorshort of exclusion” HCG Platinum, LLC v. Preferred Prod. Placement Corp.

873 F.3d afLl205(emphasis in the original)SeeFed. R. Civ. P37(c)(1)(A)}(C)(listing the other
sanctions the court may impose in “addition to or instead of” exclusion).

Conversely in Martinez v. Target Corpthe Tenth Circuit found that a district court

properly struck a plaintifé untimely expert report. Martinez v. Target Corp., 384 Apgx. 84Q

847-48(10th Cir. 2010unpublished). Te plaintiff filedthe repornine months after the deadline
for expert disclosure had passed, seven weeks after discovery closed, and aftentaatledel

filed for summary judgment. SeeMartinez v. Target Corp384 Fed.Appx. at 84748. The

plaintiff argued that the defendant should have been on notice of the expert reports, theyause
were filed in a separate action in Oklahoma before the plagttiil, but the district court found
“no precedent for the proposition that the timely disclosure of expert reports irerenlifEase

could satisfy the deadline requirements established in the presentMastnez v. Target Corp.

384 Fed Appx. at 84-48. The plaintiff also provided no explanation for her failure to seek an

“extension of the expedisclosure deadline if, as she argued, she had an extremely difficult time
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locating experts she considered critical to her case.” Martinez v. Target &k p-ed Appx. at

848.
The Court has previously appli®ioodworkerto overrule a defenddst objection to a

plaintiff’s supplement to an expert repdseeCoffey v. United States, No. CIV @588 JB/LFG,

2012 WL 2175747, at *1, *124 (D.N.M. May 26, 2012)(Browning, J.)in Coffey v. United

States the Court determined that any prejudice or surprbeh the defendant suffered was
minimal, because the defendanmain argument against admitting the supplemented report was

that it lacked relevanceSeeCoffey v. United State 2012 WL 2175747, at *13.The Court

explainedthatthe defendant couldhiseits objection at trial and, thus, did not preahite report
pretrial See2012 WL 2175747, at *13. Additionally, the Court determitieat, because the
defendant had the supplemented report well before it deposed the plaintiff's exp@rejadice

to the defendant was the defendarwn fault. See2012 WL 2175747, at *13There was no
evidence that the supplemented report would disrupt trial, because the defendant didtribatisse
it “would need additional witnesses to combat improper testithoR912 WL 2175747, at *12

13. Lag, although the plaintiff did not have a consistent explanation for the need to supplement
the report rather than including the new information in the exgrst report, the Court did not
find any evidence of bad faith or willfulness in the plaingifielay See2012 WL 21275747, at
*14. Accordingly, the Court did not exclude the supplemented expert re@ee2012 WL
21275747, at *14-15.

In contrast in Guidance Endodontics, LLC v. Dentsply International, Incorporated, the

Court did not permit a party to supplement its expert report given the timing of the suntplsone

and the harm to the opposing sideeeGuidance Endodontics, LLC v. Dentsply’Ininc., No.
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Civ. 081101 JB/RLP, 2009 WL 3672502, at {®.N.M. Sept. 292009)(Browning, J.). The

Court found it particularly relevant that the party seekinguggplement- the plaintiff-- “had all

of the information necessary to develop this supplemental report since June ¥#1\2008eks

before the deadline for designating rebuttal experts, a month and a half beforediiree dern
supplementing expert reports, and three months before trial,” but did not give the supplement “to
the Defendants until the day the trial beaB009 WL 3672502, at *4. The Court had entered a
preliminary injunction against the defendants, and was wary of delaying the tcailiskbeeven

one day could substantially prejudice the defendaB&2009 WL 3672502, at5: The Court,
addressing the supplemental expert répaxintents and the timing issues, stated:

While the Defendants are not entirely in the dark regarding Dessos
testimony, the timing of the supplemental report is such that it will impede the
Defendants ability to rebut any testimony based on ithe trial of a case is a
substantial undertaking that consumes most or all of an attsrtieye Delivering
an expert report to opposing counsel on the first day of trial, therefore, is not.helpful
There is no time to prepare a rebuttal expert or investigate the principlelyungder
the expert opinions.

In this case, the Defendants have little if any time to prepare a new or
existing expert witness by sending the witness to the Johnson City facility nor doing
additional research to rebut Desrosiersw expected testimonyFurthermore, the
supplemental report ambiguously references “some recent research” that underlies
these new opinions. With no indication what that research was and no properly
informed expert witness to prepare the Defendaasnsel, the Defendants would
be left going fishing in the expést superior knowledge on creggamnation,
which is never an enviable position for one to be in.

2009 WL 3672502, a5 (citation omitted) The Court also concluded that, given that the case
was currently in trial, “neither party can substantially decrease the level ofligeej) 2009 WL
3672502, at 5. The Court also noted that the particularly late timing of the disclosure was

disruptive,becauséf the Court were tgause the tridio allow the Defendants to prepare for this

testimony, someone would have to rework the travel arrangements of many of the wit8esses
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2009 WL 3672502, at3: As a resultthe trial would not be completed within the three weeks that

the Court hd allotted for it See2009 WL 3672502, at5 CompareSolis-Marrufo v. Bd. of

Commps for Cty. ofBernalillo, No. CIV 120107 JB/KBM, 2013 WL 1658304, at *40 (D.N.M.

April 4, 2013)(Browning, J.)(declining to exclude witnessestimony at trial, “because the
Court’s sanctions render the late disclosure harmless”).

LAW REGARDING TREATING PHYSICIAN TESTIMONY

Rule 26(b) requires parties to discl@s®g expert withesses a timely manner, in addition
to fact witnesses identified in rug6(g(1). SeeFed.R. Civ. P. 26(a)b). In most cases, the
parties must also disclose a written expeptort SeeFed.R. Civ. P. 26(a)(2)(B). The advisory
committee notes to the 1993 amendment to P@E(2) state that the rule allows a treating
physician who is disclosed as an expert to give expert testimony without submittirigea w
report:
[T]his rule. . .continue[s] to use the term “expert” to refer to those persons who will testify
under Rule 702 of the Federal Rules of Evidence with respect to scientificcedchnd
other specialized matters The requirement of a written report paragraph (2)(B),
however, applies only to those experts who are retained or specially employed to provide
such testimony in the case. .A treating physician, for example, can be deposed or called
to testify at trial without any requirement for a wett report.
Fed.R. Civ. P. 26(%2)(B) advisory committés note to 1993 amendmen$uch experts are a
partys “non-retained experts.

When a witness or a treating physician is not disclosed as an expert, the witnesifi can “s

testify as [a] facwitness| ], but [cannot] testify as [an] expert[].” Musser v. Gentiva HeattlsSe

356 F.3d 751, 757 (7th Cir. 2004)(holding that, while the treating physicians were not required to
give an expert report, they could not testify as experts where tiiifpli@iled to disclose the

physicians under rule 26(a)(2), only doing so under rule)@gja SeeDavoll v. Webb, 194 F.3d
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1116, 1138 (10th Cil999)(holding that treating physicigtestimony was proper lay testimony,
because the physicidexplained various medical terminology and drew a diagram{which]
clarified his testimony on his treatment of [the plaintifff and did not constituiaicop

testimony.”); Weese v. Schukmar®8 F.3d 542, 550 (10th Cil996)(holding that treating

physcian, not disclosed under rug6(g(2), was allowed to give proper lay witness testimony
under rule 701).

In Sturgeon v. ABF Freight Systems, Indo. CIV 021317 JB/WDS, 2004 WL 5872664,

at *3 (D.N.M. Jan. 14, 2004)(Browning, Jthe Court granted a motion to strike portions of a
plaintiff’s affidavit that were beyond the scope of a treating physician, because thef itaiatif
to disclose the physician as an expert witness under2g2) before the expert disclosure

deadine. SeeSturgeon v. ABF Freight Sys., Inc., 2004 WL 5872664 3afPhe physician treated

the plaintiff from 1994 to 199@ndthe Court restricted the physician to “his personal care and
treatment of [the plaintiff]” during that time2004 WL 5872664, at3* The Court did not allow
the physician to testifyegardingthe plaintiff s current medical status or opine on his status by
reliance on other physiciangcords, and also did not allow the physician to “offer expert medical
and/or legal opinions as to the [plaintifalleged current disabilifyy 2004 WL 5872664, at *3.
Rule 26(a)(2)’'s 2010 amendments “require disclosure regarding expected experdniesiim
those expert withesses not required to provide expert reportSpfl. R. Civ. P. 26 advisory
committee’s noteNon-retained expert disclosures aoefisiderably less extensive than the report

required by Rule 26(a)(2)(B).Fed. R. Civ. P. 26 advisory committee’s nofee alsdRamirez

v. Ultimate Concrete, LLCNo. 13CV649 JCH/LAM, 2015 WL 12832341, at *2 (D.N.M. Feb.

10, 201%(Herrera, J.)(“[T]he requisite treagmphysician summary is considerably less extensive

-33-



and less detailed than a retained expert’s report[.]”)(internal quotatiotied)mi The Advisory
Commitee notes instruct courts to “take care against requiring undue detail™netaomed expert
disclosures.Fed. R. Civ. P. 26 advisory committee’s ndtn-retained experts may provide both
fact witness testimony and expert testimony under rul2s703, or 705.SeeFed. R. Civ. P. 26
advisory committee’s noteCommon examples include “physicians or other health care
professionals . .who do not regularly provide expert testimony.” Fed. R. Civ. P. 26 advisory
committee’s note.
ANALYSIS

For the reasons stated below, @murtgrants in part and denies in part thes.MIL . At

trial, Rawers must demonstrate that her medical “treatment was reasonable anannheceks

stemmed from the accident.Neiberger v. Fed Ex Ground Package Sy<., 1966 F.3d 1184,

1193 (10th Cir. 2009) See alsdWilliams v. United StatesNo. CIV 217-00344CHSMV, 2019

WL 5395349, at *6 (D.N.M. Oct. 22, 201®)errera, J(J' A plaintiff must show that the medical
treatment costs were reasonable and necessary to treat injuries caused by thet'dedetginn
The United States seeks to curth@ testimony oRawers’ expertsvith respect to this element of
her claim SeeU.S. MIL at 1. The Court agrees with the United States that Rawerstetained
experts may only testify about treatment that they personally provided. U.S. MiOhée&ourt
alsoconcludes Rawer®xpert dsclosure satisfiedule 26(A)(2)(a) SeeExpert Disclosurat 3.
Accordingly, theCourt concludeshat Rawersexpert dsclosure andherexpert reports provide
the United States with adequate notice and information regarding the testimonyraffetmedicit

at trial SeeExpert Disclosure; Rawers M&023. Furthermorethe Court permits the IME Panel
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to testify whether Rawers’ care was “reasonable and necéskh8; MIL at 4. It therefore grants
in part and denies in part the U.S. MIL.
l. RAWERS’' NON-RETAINED EXPERTS MAY TESTIFY REGARDING THE

REASONABLENESS AND NECESSITY OF THE MEDICAL CARE THAT EACH
EXPERT PERSONALLY PROVIDED .

The parties have agreed that with respect to “treating providers there ipote disey
carit offer new expert opinions on the ca%e Tr. at 18:14 (O’Connell) Seeid. at 17:24
(O’'Connell) Rawers’ norretained expertsDr. Vasquez and DrRavessoudare therefore
permitted to testify whether the medical care thessonallyprovided toRawerswas reasonable
andnecessary SeeU.S. MIL at 2.

“Non-retained experts need only provide a disclosure that complies with rule 26(a)(2)(C)

Peshlakai v. Ruiz, No. CIV 13752 JB/ACT, 2013 WL 6503629, at *D.N.M. Dec. 7,

2013)Browning, J.). Further, “[tlreating physicians are not required to issue expert reports

because they are not retained expertgdutwell v. Southwest Commercial Magement, Ing.

2009 WL 2950839, at *7 (D.N.M. 2008Boutwell’) (Browning, J.)(citing_Watson v. United

States 485 F.3d 1100, 1107 (10th Cir. 20p8Rawers thus need not provide a “written report”
for either of her nometained experts SeeFed. R. Civ.P. 26(a)(2)(C) Rule 26(a)(2)(C) only
requires a disclosure which states: “(i) the subject matter on which the witnegsersted to
present evidence under Federal Rule of Evidence 702, 703, or 705; and (ii) a summary tf the fac
and opinions to whichhe witness is expected to testifyfFed. R. Civ. P. 26(a)(2)(C).

Rawers expert disclosuréndicates lhatboth Dr. Vasquez and Dr. Ravessaud testify

regarding the medical caréwe provided to Plaintiff.2 Expert Disclosureat 2 The expert

8The United States appears to agree with Rawers on this point: “Doctors Ravassl
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disclosuralisclosure also stagéhat both doctors will testify “why such medical care was clinically
necessary Expert Disclosureat 2 The Court thereby concludes that Rawers has provided
sufficient disclosures for both of her nogtained eperts See Expert Disclosure at 2
Accordingly, the Courtvill allow both of Rawers’ nofietained experts to testifggarding the
reasonableness and necessitgare that each expgrersonally provided.SeeBoutwell, 2009

WL 2950839, at *7 (“[T]reating physicians must limit their testimony to opinions and comieusi

drawn earlier from prior examination and treatment of their patients.”)(citimggé&dn v. ABF

Freight Sys., Inc., 2004 WL 5872664, at43-

Il. RAWERS’ RETAINED EXPERTS MAY TESTIFY ABOUT ANY OPINIONS
CONTAINED IN THEIR EXPERT REPORTS REGARDING THE
REASONABLENESS AND NECESSITY OF RAWERS’ MEDICAL CARE
FOLLOWING THE ACCIDENT .

A retained expert must provide a ogpcontaining “a complete statement of all opinions
thewitness will express and the basis and reasons for them” as well as “the facts onsld&xed
by the witness in forming them[.]” Fed. R. Civ. P. 26(a)(2)(B(i() Rawers designates Dr. Saiz,
Dr. Rauck, and Joan Schofield as retained expert withesses. Dr. Saiz, Dr. RauatdisddS
may thustestify about opinions contained in their expert reports.

Dr. Saiz opined on the reasonableness and necessity of Rawers’ medicalSeare.
Plaintiff's Expert Report at 13 (Dr. Paul Saiz), filed May 18, 2020 (Do&3)%Dr. Saiz Report”).
Rawers’ expert disclosures indicatghat Dr. Saiz will testify regarding “how the
acciden . . . @used the medical care that Plaintiff subsequently was requiteaiéogo in order

to treat her injuries” as well as “future medical care Plaintiff will requiEexpert Disclosure at.6

Vasquez are not permitted to provide testimony beyond the treatments they personallylprovide
Plaintiff.” U.S. MIL at 34.
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Dr. Saiz examined Rawers on December 4, 2808 issued his expert report on December 19,
2019 SeeRawers MSJ ¥, at 2. Dr. Saizfinds that “to a reasonable degree of medical
probability,” the accident “did cause malfunction of the spinal cord stimulator negjugvision
of the simulator and generatorPlaintiff's Expert Repottat 13(Dr. Paul Saiz)filed May 18,
2020 (Doc. 5%3)(“Dr. Saiz Report”) Dr. Saiz also concluddghat Rawers'neck pain clearly
started after this accidehtvhich led Dr. Ravessoud “to perform an anterior cervical discectomy
and fusion[.]” Dr. Saiz Report at 13. Finally, Dr. Samd&that “dl costs associated with revision
of her nonunion...in the future, are related to” the acciddbt. Saiz Report at 13Without using
the terms “reasonable” or “necessary,” Dr.zZSaeport opined whether Ravgemedical care
following the accident was reasonable and necessaeeDr. Saiz Reporat 1314. He also
provided an opinion about what futureedicalcare Rawers will likely needSeeDr. Saiz Report
at 1314. Accordingly, Dr. Saiz may testify (i) whether Rawers’ pastident medical care was
reasonable and necessaayid (i) whether future medical proceduresll be reasonable and
necessary

Like Dr. Saiz, Dr. Rauck may testify regarding matters contained in his expeit @por
Rauck reviewedRawers’ medical recordsnd conducted a telephone interview with Rawers on
December 30, 2019SeePlaintiff's Expert Report (Dr. Richard Rauckjled May 18, 2020at 1
(Doc. 57#4)("Dr. Rauck Report”) Heissued a expertreport on January 13, 2028eeDr. Rauck
Report at 1 Dr. Rauck indsthat Rawers’ accident “resulted in her spinal cord stimulator being
damaged and requiretivo replacementsDr. Rauck Report at.8He concludsthat “neither of
these replacements would have been necessary absent the” adoidéduck Report at 8Dr.

Rauck also noted that he “belisvErawersghe will need future medications and physical
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therapy[.]”Dr. Rauck Report 8. Accordingly,the Court permit®r. Rauck to testify regarding
the (i) reasonableness and necessity of Rawers’ medical treatna¢melate toher spinal cord
stimulator; and (i) how and whether Rawers’ spinal cord stimulator treatment setateéhe
accident

Next, the Court concludes that Schofield may testify about Rawersapoistent medical
bills. Schofieldexamined Rawersilleged medicalbillings andissued an expert report with her
findings on January 14, 2028eeRawers MSJ 9, at 2. Schofields report provide “an analysis
as to whether [Rawers’] medical bills’ charges were reasonable in amdelatritiff's Expert
Reportat 1 (Joan Schofield), filed May 18, 203d@oc. 5%5)(“Schofield Report”) Schofield
“defersto Dr. Saz’ opinion as to the claim relatedness of the analyzed’biishofield Report at
1. Schofieldmay testify thereforeregarding whether the amounts of Rawers’ medical aiks
reasonable SeeSchofield Report.She may not testify whether Rawers’ medigitls related to
the accident In sum, each retained expert may testify as to the substance of hisexpber
report.

II. THE IME PANEL MAY T ESTIFY ABOUT THE REASONABLENESS AND
NECESSITY OF RAWERS’ MEDICAL CARE AT TRIA L.

Rawergdoes notnclude thdME Panelistshames of in her expert disclosure, filed January
15, 2020. SeeExpert Disclosuraat 3. She insteadefers to “all expert witnesses retained by
Defendant . . including but not limited to all the physicians that attended Medical Exaaminati
of Plaintiff conducted by Defendantexperts’ Expert Disclosureat 3. Rawers indicated an
intention to elicit testimony regarding “how and why tlaecident caugd] Plaintiff's
treatment . .[and] car¢’ as well as “information regarding damages and medical expenses

resulting from the injuries she sustainfdgxpert Disclesureat 3.
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On April 9, 2020, the UniteBtates provided Rawers with its expert discloscoataining
the names and address of the IME paneliStseCertificate of Service: Expert Disclosure, filed
April 9, 2020 (Doc. 50). Rawers did not amendédrget disclosure to include tHME Panelists’
names and addressdser subsequent itness list nametall three members of the IME PanB.
Shelley, Dr. Malizzo, and Dr. Crawfor8eeRawers Witneskist at 3.

Rule 26(a)(2)(A) requires a party‘tdisclose to the other parties the identity of any witness
it may use at trial to present evidence under Federal Rule of Evidence 702, 703F&05R.
Civ. P. 26(a)(2)(A) By contrast, rule 26(a)(1)(A)(i) requires parties to provide “the name and, if
known, the address and telephone number of each individual likely to have discoverable
information[.]” Fed. R. Civ. P. 26(a)(1)(A)(i). Rule 37(c)(1) provides that “[i]f a party fails to
provide . . a witness as requirebdy Rule 26(a)or (e), the party is not allowed to use that
information or witness to supply evidence on a motion, at a hearing, or at a trial, unledsihe f
was substantially justified or is harmlésg-ed. R. Civ. P. 37(c)(1). The United States contends
that Rawers’ failure to include the IME Panelists’ names in her expert diselissfatal to her
attempt to call the IME Panelists as withesses at ttiab. MIL at 5.

The Whited States is correct that Rawers’ initial disclosu@sat “ident{fy]” the IME
panelists by name Fed R. Civ. P. 26(a)(2)(A); U.S. MIL at SNeverthelessiule 26(a)(2)(A)’s
textdoes not require parties to identify their expert witnesses by raedeRR. Civ. P. 26(a)(2)(A)

SeeBaki v. B.F. Diamond Const. Co., 71 F.R.D. 179, 182 (D. Md. 1@m6gr, J.)(finding that

°The Court notes that the United States did not attempt to exclude the IME Panel from
testifying entirely. If the United States calls the IME Panel to testify at trial, and timi@revent
Rawers from calling the IME Panelists during her case in chief, Rawerd needl to demonstrate
exceptional circumstances to call the IME Pametlirect.Citation?
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the word“identify” as used elsewhere in the rules “is na&amt to duplicate the authority for
requiring the production of the names and locationQrthermorethe Tenth Circuit hasiever

inferred such a requirement from Rule 26(a)(2)(8ge generallCrowner v. Sofarelli, Na3:18-

CV-02656JMC, 2020 WL 1819667, at *3 (D.S.C. Alpd0, 2020)(Childs, J.)(concluding that
although a defendant “failed to timely identify [the expert withess] by full nahsaiitness “is

not an undisclosed expert’But seeJones v. Disc. Auto PartLLC, No. 616CV1380RL37KRS,

2017 WL 1396477, at *10 (M.D. Elapril 19, 2017)(Dalton, J#inding that a plaintiff's
disclosures did not satisfy rule 26(a)(2)(Bgcause “they did not identify the names of the expert
witnesses she intended to use at trial,” but “merely identified the treating iphgsimedical

practices”);CMFG Life Ins. Co. v. RBS Sec. Inc., No.-&X/-037\WMC, 2013 WL 4483068, at

*20 (W.D. Wis.Aug. 19, 2013)(Conley, J.)(“In instructing the proponent of expert testimony to
identify the expert witness, Rule 26(a)(2)(A) undoubtediguires disclosure of a specific
individual by name.”).

This issue is analogous to an isshatthe Court decided iBoutwell. See2009WL
2950839 There,as here, the defendants argued under rule 26(a)(2)(A) that the plaintiff did not
properly disclose an experSee2009WL 2950839, at 6. Further, as here, the plaintiff was
attempting to rely on the defendant’s expert rep&@ee2009WL 2950839, at *7. In theint
status report, thdoutwell plaintiff identified as a witness'dny witness identified by the
Defendantsor during discovery! 2009 WL 2950839, at *6 The Cout concludel that this
“genera]] descrption]” satisfies the rules of procedure and eviden@09WL 2950839, at *7
Although Rawers’ expert disclosudeesnot identifyby namethe IME Panelistsshe @esnote

an intent to call “all expert witnesses retained by Defendant . . . including but netlbmall the
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physicians that attended Medical Examination of Plaintiff conducted by Defshdaperts’
Expert Disclosureat 3. This disclosure provide geater specificity than the “gendfial
descr[iption]” in_Boutwell 2009WL 2950839, at *7. Further, he IME Panelists condued a
medical examination of Rawer&ee generallyME Report at 1 Additionally, has never been a
secret who was on the pansg the general description creates no confusion or mysgeg.
generallyIME Report at 1 Finally, Rawerssubsequent witness list, filed over five weeks before
trial, does provide the IME Panelists’ nam&geRawersWitness Listat 3 Accordingly,because
the IME panelists fall within the scope oktldescription provided in the expeélisclosureand
Rawes provided their names well prior to triaihd Rawers has provided sufficient notice to the
United Statesf her intent to call the IME Panelists at trial

The United States correctly notes that the IME Panel may not testify regardirggsma
outsidetheir report SeeU.S. MIL at 4. The IME Reposdtateshat the United Statdsas asked
the IME Panel to opine regarding the “reasonableness and necessity of treatnhendifogrioses
and conditions” resulting from the accident, as well as “necessarg ftare[.]"IME Report at 1
IME PanelistDr. Malizzo opined thathe accident “cause[d dysfunction in Ms. Rawers’ spinal
cord stimulator. . .so this device was removed and a new spinal cord stimulator was imglanted
IME Report at 19.Dr. Malizzds statementiscusses the relationship between Rawers’ accident
and her subsequent surgery, whietatesto whether spinal cord stimulator replacement surgery
was“reasonable” ofnecessary IME Report at 19.See alsdr. at 3:1012 (Cunniff)(defining
“necessary” as “linked to the motor vehicle accident at issue/lE PanelistDr. Crawford state
that the accident “cause[d] her underlying cervical stenosis and cervical degentr become

symptomati¢’ although le opine that Rawers“may have benefited from more conservative
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treatments[.]”IME Report at 21 This opinionrelates to whether Rawers’ cervical fusion
procedure was ‘“reasonable” and “neces$aryME Report at 21. Last, he panel’s joint
conclusions eplain that “care for the conditions listed above was reasonable and necessary,” and
related to the accidentiME Report at 23.As the foregoing excerpts evidence, the IME Report
discusses the reasonableness and necessity of Raweratpiaeint medicatare at lengthlt also
opines whether future medical care will be reasonable or necessaagordingly, the IME
panelists may testify about this subject at.tria

IT IS ORDERED that (i) the Court will allowboth ofPlaintiff KarenRawers’ non
retainedexperts- Dr. Fernando Ravessoud and Dr. Eduardo Vazeutertestify regarding the
reasonableness and necessity of care that each expert personally pfoyitiedCourt permits
each of Rawers’ retained expeidestify regardingsubstance of his or her expert repOhi)
Dr. Paul Saianay testifywhether Rawers’ posiccident medical care was reasonable and
necessary and whether future medical procedures will be reasonable and ng@sBary
Richard Raucknay testify regardigthe reasonableness and necessity of Rawers’ medical
treatment that relates to her spinal cord stimulator; and how Rawers’ spihaticaulator
treatment relates to the accidesmid(C) Joan Schofield, R.Nmay testifywhether the amounts
of Rawers’ nedical bills are reasonableutmay not testify whether Rawers’ medical bills relate

to the acciden((iii) the Court allows the Defendant’s Independent Medical Examination
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Panelists- Dr. Brian M. Shelley, Dr. Michael Malizzo, and Dr. Mark Crawferdo testify at

trial about the reasonableness and necessity of Rawers’ past and futwa ceedi
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