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IN THE UNITED STATESDISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

CLIFTON SKIDGEL,

Plaintiff,
V. No. 19-cv-179 MV/JHR
GEO GROUP INCet al,

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiff®ro SePrisoner Civil Rights Compiat (Doc. 1-1). Also
before the Court are GEO Group, Inc.’s MotiorDismiss (Doc. 3) and several motions filed by
Plaintiff (Docs. 8, 10, and 11).Plaintiff contends that prisorffacials violatedhis due process
rights and were deliberatelydifferent to his medical needs. Having reviewed the matiar
sponteunder 28 U.S.C. 8§ 1915A, the Couwitl dismiss the Complaingrant leave to amend, and
deny Plaintiff's pending motions.

|. Background?

Plaintiff is incarcerated at the Lea County Coti@al Facility (LCCF). He alleges that
prison officials violated his due @eess rights by prohibiting him frofiling a civil rights petition.
(Doc. 1-1 at 2-3). It appears that Plaintiff dila handwritten request far“notice of complaint,”
which detailed the alleged wrongdoinigl. Plaintiff wanted the documetd be copied and served

upon “state actors and risk management,” buBDrris and V. Naegele failed to comply or

! The background facts are taken from Plaintiff's compléidoc. 1-1). For the purpose of this ruling, the
Court assumes Plaintiff’s allegations are true.
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otherwise assist Plaintiffld. The failure allegedly disrupted Plaintiff's litigation timetable and
caused him to lose four years of wolkl.

Plaintiff also raises two claims for deliberatdifference to medical eels. He alleges that
on October 15, 2018, Officer Williams prevent®&iPod” inmates from accessing prescription
medication. (Doc. 1-1 &). Officer Williamspurportedly slammed theod door shut and refused
to call a supervisorld. Plaintiff was required to wait a week to access his medicatiahsThe
other medical issue occurred on May 22, 20B.at 5. Major Buckley moved Plaintiff to a top
bunk, even though he suffers from osteoarthaitid a history of fracres and herniadd. It caused
Plaintiff great pairto access the top bunkd.

Plaintiff filed his Civil Right Complaint (Doc. 1-1) on January 2, 2019, in New Mexico’s
Fifth Judicial District Court.Plaintiff seeks at least $400,0@0damages under 42 U.S.C. § 1983,
the Eighth Amendment, the Due Process Claard,the New Mexico TastClaims Act. The
caption of the Complaint names GEoup, Inc. (“GEQO”), but it appesithat he intended to also
name Burris, Naegele, Williams, and Buckley a®ddants. GEO removed the Complaint to this
Court on March 5, 2019, within thirty days of seex (Doc. 1). GEO also filed a Motion to
Dismiss (Doc. 3) under Rule 12(b)@)the Federal Rules of Civil Bcedure. Therdger, Plaintiff
filed motions to appoint counsel, procaedorma pauperisand consolidate several cases. (Docs.
8, 10, and 11, respectively).

I1. Screening the Complaint

Standard of Review
The Court has discretion to dismiss iarforma pauperiscomplaintsua spontainder 8

1915A if it “is frivolous ormalicious; [or] fails tostate a claim on which lref may be granted.”



The Court may also dismiss angplaint under Rule 12(b)(6) if t'iis patently obvious that the
plaintiff could not previ on the facts alleged, and allowifglaintiff] an opportunity to amend
[the] complaint would be futile.Hall v. Bellmon935 F.2d 1106, 1110 (10th Cir. 1991) (quotations
omitted). The plaintiff must frame a complaint thahtains “sufficientdctual matter, accepted as
true, to ‘state a claim for relighat is plausible on its face.’Ashcroft v. Igbal556 U.S. 662, 678
(2009) (quotingBell Atlantic Corp. v. Twomb)y650 U.S. 544, 570 (2007))A claim has facial
plausibility when the plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantiable for the misconduct allegedId.

Because Plaintiff ipro se his“pleadings are to be construed liberally and held to a less
stringent standard than formakadings drafted by lawyersHall, 935 F.2d at 1110. If the court
can “reasonably read the pleadirigsstate a valid claim on whicthe plaintiff cald prevail, it
should do so despite the plaintiffailure to cite proper legal #ority, ... confusion of various
legal theories, ... poor syntax and sentence construction, or ... unfamiliarity with pleading
requirements.”ld. Further, if the initial pleading is defectivero seplaintiffs should be given a
reasonable opportunity to filan amended pleading, unless emdment would be futile.
Reynoldson v. Shillinge®07 F.2d 124, 126 (10th Cir. 199®all, 935 F.2d at 11009.

Analysis

Plaintiff's claims primarily focus on the 8. Constitution and 42 U.S.C. § 1983. “A cause
of action under section 1983 requirthe deprivation of a civil ght by a ‘person’ acting under
color of state law.” McLaughlin v. Bd. of Trusteg215 F.3d 1168, 1172 (10th Cir. 2000). The
plaintiff must allege that each government officihrough the official’sown individual actions,

has personally violated the ConstitutioBee Trask v. Francael46 F.3d 1036, 1046 (10th Cir.



1998). There must also be a connection betwhenofficial conduct ad the constitutional
violation. Fogarty v. Gallegos523 F.3d 1147, 1162 (10th Cir. 2008)ask,446 F.3d at 1046.

GEO argues that the Complaint does not stataim under this stalard. To succeed on
a claim brought under § 1983 againsteatity defendant such as GEe¢ entity must have “had
an ‘official ... policy of some nature ... thatas the direct cause or moving force behind the
constitutional violations.” Dubbs v. Head Start, Inc336 F.3d 1194, 1216 (10th Cir. 2003).
Plaintiff argues generally that GEO trained théividual Defendants and I@ble under a theory
of respondeat superiorHowever, § 1983 does not authorizep@ndeat superidiability for an
entity based on the actions of its subordinatese Monell v. Depof Soc. Servs436 U.S. 658,
691 (1978). In addition, general allegations regey@i deficient training program are insufficient
to hold an entity liableSee Porro v. Barne$24 F.3d 1322, 1328 (10th C010). “[A] plaintiff
must identify a specific deficienditat was obvious and closely relatedhis injury, sahat it might
fairly be said that the official policy or custamas both deliberately indiffent to his constitutional
rights and the moving forcbehind his injury.” Id. Because no such allegations exist, the
Complaint fails to state a § 198&im against GEO. For thigason, the Court will grant the
Motion to Dismiss (Doc. 3), in paft.

Pursuant to itsua spontescreening function, the Court al$imds that the allegations
against Burris and Naegele are deficient. Ins&teve a right to access the courts under the Due
Process Clause and the First Amendme3ge Smith v. Maschned99 F.2d 940, 947 (10th Cir.

1990); Love v. Summit County76 F.2d 908, 912 (10th Cir. 1985). However, Plaintiff has not

2 As discussed below, the Motion will only be granted in part because the Court is granting leave to

amend.



explained how Burris and Naegele prevented hirmffiing a lawsuit. Prison officials are not
required to effectuate service onfi@rd documents to the courts, and to the extent that Plaintiff is
suing based on the denial of a grievance, such claims are generally not cognizable in the Tenth
Circuit. See Gray v. GEO Group, In2018 WL 1181098, at *6 (10th Cir. March 6, 2018) (noting
“there is no independent constitutional right to state administrative grievance proceddmes”);
Hallcy v. Clements519 F. App’'x 521, 523-24 (10@ir. 2013) (same); 8yd v. Werholtz, 443 F.

App’x 331, 332 (10th Cir. 2011) (same).

The deliberate indifference claims against W&liils and Buckney present a closer call.
Prison officials can be liablender the Eighth Amendemt for “deliberate indifference to a
substantial risk of serious harm to an inmateatrmer v. Brennan511 U.S. 825, 828 (1994). “The
‘substantial harm requirementan be met by showing ‘lifelongandicap, permanent loss, or
considerable pain.” Garrett v. Stratman254 F.3d 946, 950 (10th Ci2001). The subjective
component is met where “the offadiwas subjectively aware of thisk,” . . . and [] the official
‘recklessly disregard[ed] that risk.”Wilson v. Falk 877 F.3d 1204, 1209 (10th Cir. 2017)
(quotations omitted). As tthe claim against Williams, th€omplaint does not specify what
medications Plaintiff missed, drow that impacted his healthTo analyze the claim against
Buckley, the Court would need more detail aboatrRiff's knee injury and how long he was made
to sleep on the top bunk.

The Court therefore will dismiss the Complabut permit Plaintiff to file an amended
complaint within sixty (60) daysf receipt of servicef this Order. Whemaming the defendants,
Plaintiff should “make clear exactlyhois alleged to have dornehat to whomto provide each

individual with fair notice as to the basis of the claim against him or Hwlibins v. Oklahoma,



519 F.3d 1242, 1249-50 (10th Cir. 2008) (emphastkeénoriginal). Moreowe Plaintiff should
clarify whether he intends tassert constitutional claims or NMTCA claims against each
Defendant. If Plaintiff dclines to timely file an amended cdaipt or files an amended complaint
that similarly fails to state elaim, the Court may dismiss the case with prejudice and without
further notice.

V. Miscellaneous M otions

Plaintiff filed the following motions in connection with this proceeding:
(1) A motion to proceeth forma pauperigDoc. 10);
(2) A motion to appoint counsel (Doc. 8); and
(3) A motion to consolidate this case withagher pending federalvil rights case, 19-
cv-376 JCH/LF (Doc. 11).

In forma pauperiselief is unnecessary because the removing party, GEO, already paid the
$400 civil filing fee. The in forra pauperis motion (Doc. 10) will Beund as moot, and Plaintiff
need not worry about the federal filing fe®@ee Woodson v. McCollu®75 F.3d 1304 (10th Cir.
2017) (reversing district court forgaeiring inmate to comply with thin forma paupés statute in
a removed case).

As to the request for counsel, “[c]ourts am authorized to appai [attorneys] in § 1983
cases.”Rachel v. Troutt820 F.3d 390, 397 (10th Cir. 2016). “[lJnstead, courts can only ‘request’
an attorney to take the case” opra bonobasis. Id. Here, the claims do not appear particularly
complex, and there is no reason at this juncture tstqurePlaintiff’s ability to prosecute the action.

The motion to appoint counsel (Doc. 8) therefore will be denied.



Plaintiff's final motion seeks to consolidate this case kidgel v. Centurion of New
Mexico,19-cv-376 JCH/LF (“Centurian case”) (Doc. 1GEO, the lead defendant in the instant
case, and Centurion, the lead defendant ilC#r@urian case, both opposmeolidation of the two
cases. (Doc. 13%ee alsdoc. 6 in 19-cv-376 JCH/LF). Coolidation of actions is governed by
Rule 42(a) of the Federal Rules of Civil Procedurkat rule provides: “lactions before the court
involve a common question of law fact, the court may.. consolidate the fions.” Fed. R. Civ.

P. 42(a). Whether to consddit actions is discretionarySee Shump v. Balka74 F.2d 1341,

1344 (10th Cir. 1978). Relevant considerations include whether consolidation would promote
convenience, expedition, and economy while affording justice to the padiesServants of the
Paraclete v. Great Am. Ins. G&66 F. Supp. 1560, 1572 (D.N.M. 1994).

The complaint in the Centurion case nardédferent defendants than does the instant
Complaint. It also focuses on the failure to pdevireatment for an eymndition, post-traumatic
stress disorder, and degpzative arthritis. SeeDoc. 1-2 in 19-cv-376 Jd/LF. The only issue
common to both cases istbunk assignment. The@rt is not convinced thalis issue, standing
alone, is sufficient to justify consolidation. istalso worth noting tha®laintiff cannot accrue a
“strike” in either case, as both complaints were removed from state court. Based on these
considerations, the Court will deny tiretion to consolidate (Doc. 10).

IT 1SORDERED that GEO’s Motion to Dismis@Doc. 3) is GRANTED, IN PART, as
follows: Plaintiff's Civil Rights Complaint@oc. 1-1) is DISMISSED without preudice; and
Plaintiff may file an amended complaint within siXg0) days of receipt of service of this order.

IT ISFURTHER ORDERED that Plaintiff's Motion to Proceeid Forma PauperigDoc.

10) is FOUND ASMOQOT.



IT ISFINALLY ORDERED that Plaintiff's Moton to Appoint CounseglDoc. 8) and

Plaintiff's Motion to Consolidat¢Doc. 11) areDENIED.




