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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

JOSUE ISAAC RODAS GODINEZ
Petitioner
V. No. 2:20:v-466 KWR/SMV

UNITED STATES IMMIGRATION

AND CUSTOMS ENORCEMENT,

COREY PRICE, DIRECTOR MATTHEW T. ALBENCE,
CHAD WOLF, WILLIAM BARR,

UNITED STATES DEPARTMENT OF JUSTICE,
WARDEN DORA OROZCQ

Respondents.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court updtetitioner’'s Motion for Temporary
Restraining Order and Preliminary Injunction, filddy 5, 220 (Doc.5). Petitionerequests that
the Court issue a temporary restraining order or preliminary injunction directipgpmEntso
release himfrom the Otero County Processing Centefhis case was transferred to the
undersigned on May 14, 2020, from the Western Distridtex@as. Having reviewed the parties’
pleadings and the applicable law, the Court finds that Petitioner's motiat v&ll-taken and,
therefore, iDENIED.

BACKGROUND

Petitioner came across the border as an unaccompanied rHi@avas transferred to the

custody ofthe Office of Refugee ResettlemeltORR”) within the Department of Health and

Human Services. He was placed in an ORR shelter near El Paso, Texas fomuaaied
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migrant children. When he turned 18, he was transferred to the custody of Department of
Homeland Security and placed in the Otero Cotngcessing Center

In June of 2019 an immigration judge terminated removal proceedings against Petitioner
and DHS appealed to the BIA. The appeal is pending.

Before this case was transfertedhe undersignedetitionertested positive foEOVID-

19. Petitioner was asymptomatic for fourteen days. Petitioner has hypertevisicin is
apparently controlled with medication.

This case was originally filed in the &8tern District of Texas and transferred to the
undersigned for lack of jurisdiction. The Government admits that this Court hascjiois over
this matter.Docs. 6, 8 at 7 After Petitioner filed this motion, hided an amendegetition, but it
does not appear that he seeks to withdraw this motion.

Although this was originally filed as a class actidre amendegetitionremoved the class
actionallegations In his amended petition, Petitioner asserts the following claims

Count I: Administrative Procedure Act 5 U.S.C. 8§ 706(®E is violating 8 USC
§1232€)(2)(B) by failing to consider the least restrictive setting and failing to make atlters
to detention available togfitioner.

Count Il: APA:ICE is failing to take aiton it is required to take under 8 USC §
1232(c)(2)(B).

Count llI: ICE Violation of theFifth Amendment Right to Due Process for Deprivation
of Liberty.

This matter was fully briefed on June 11, 2020 and is ready for decision.

LEGAL STANDARD



“[W]hen a temporary restraining order is sought on notice to the adverse party, it may be
treated by the court as a motion for a preliminary injunction.” 13 Moore's Federa¢®&65.31
(2020);seeFed. R. Civ. P. 63Respondentseceived notice dPetitioner'smotion for a temporary
restraining order and filed a response opposing it. The Court, therefore, wilP&t&iner’s
motion as a request for a preliminary injunction.

“A preliminary injunction is an extraordinary remedy, the exception rather than the rule
Mrs. Fields Franchising, LLC v. MFGR®41 F.3d 1221, 1232 (10th Cir. 2019) (quofinge the
Nipple—Fort Collins v. City of Fort Collins, Col®16 F.3d 792, 797 (10th Cir. 2019)). To obtain
a preliminary injunctionPetitionermust establis: “(1) a substantial likelihood of prevailing on
the merits; (2) irreparable harm unless the injunction is issued; (3) that theetiae injury
outweighs the harm that the preliminary injunction may cause the opposingapats) that the
injunction, if issued, will not adversely affect the public intere&lifie Citizens Against Ruining
Our Env't v. Jewell839 F.3d 1276, 1281 (10th Cir. 201&mphasisadded) (quotind>avis V.
Mineta 302 F.3d 1104, 1111 (10th Cir. 2002)). “Because a preliminary injunction is an
extraordinary remedy, the movant's right to relief must be clear and unequivdc#étjtioting
Wilderness Workshop v. U.S. Bureau of Land Mgstl F.3d 1220, 1224 (10th Cir. 2008)).

Courts disfavor preliminary injunctions that “exhibit any of three charatitar: (1) it
mandates action (rather than prohibiting it), (2) it changes the status quo, or (3) it lyiets a
relief that the moving party could expect from altivin.” Mrs. Fields Franchising, LLC941
F.3d at 1232 (quotingree the Nippld-ort Collins, 916 F.3d at 797). BecauBetitioner'srequest
for immediate release from Otero meets at leastdistavored categorie$ie faces “a heavier
burden on the likelihood-dafticceson-themerits and the balanas-harms factors.1d.

DISCUSSION



The Court limits its ruling to the arguments raised in Petitioner’s motion for prelyninar
injunction. Doc. 5. To the extent Petitioner asserts new claims in his Amended Pébton13)
this decision does not address those unraised cldimise motion, Petitioner (Xgquested a Writ
of Habeas Corpus pursuant §2241 for violation of hig-ifth Amendmentueprocess rights and
(2) asserted that Respondents faiteccomply with8 USC§ 1232(c)(2)(B) in violation of the
Administrative Procedures AciAs a remedy, & requestselease from detention. For the reasons
stated below, the Court finds that Petitioner has not shown a substantial likelimateson
the merits ané@ preliminary injunction is not appropriate.

l. Writ of Habeas Corpus under 8 2241 for Violation of Petitioner’s Fifth Amendment

Due Process rights

Petitionerrequests that the Court issued a writ of Habeas Corpus pursugn22dl
releasing him from detentidior violation of his Fifth Amendment Due Procegghts. Petitioner
argues that his “continued detention in conditions that place him at substaktiaf ssrious
illness or death from COVIE9 violates [his] due process rights under the Fifth Amendment.”
Doc. 5 He also argues that his continued detention in conditions that do not permit social
distancing and do not provide for adequate hygiene, given his vulnerability, violates due process.

Respondents argue that habeas relief uB@2#1 is not available here, because Petitioner
essentially challengesshconditions of confinement. The Court agrees. Petitioner did not address
this legal argument in his reply.

Habeaselief is only available under § 2241 where pleditioner‘is in custody in violation
of the Constitution or laws or treaties of the @diState$ “T he fundamental purpose of a § 2241
habeas proceeding is to allow a person in custody to attack the legality of that custody, and the

traditional function of the writ is to secure release from illegal custdtipugh the Supreme Court



has notset the precise boundaries of habeas actions, it has distinguished between hialpsas ac
and those challenging conditions of confinement. [The Tenth Cirbait] endorsed this
distinction” PalmaSalazar v. Davis677 F.3d 1031, 1035 (10th Cir. 2012) (internal citations and
guotation marks omitted)

“It is well-settled law that prisoners who wish to challenge only the conditions of their
confinement, as opposed to its fact or duration, must do so through civil rights lawsuits filed
pursuant to 42).S.C. § 1983 oBivens v. Six Unknown Named Agedt33 U.S. 388, 91 S.Ct.
1999, 29 L.Ed.2d 619 (1974Hnot through federal habeas proceedingStandifer v. Ledezma
653 F.3d 1276, 1280 (10th Cir. 2011).

“In this circuit, a prisoner who challenges the fact or duration of his confinames¢eks
immediate release or a shortened period of confinement, must do so through an application for
habeas corpus. In contrast, a prisoner who challenges the conditions of his confmeste
so through a civilights actiori. PalmaSalazar v. Davis677 F.3d 1031, 1035 (10th Cir. 2012)
(emphasis added and internal citations omitted). In other wiordise Tenth Circuia habeas
action is available to challenge thiederlying legal basifor detention or the length of detention,
but not conditions of confinement.

Here, as to his due process claim, Petitioner does not challenge the underlyingsisgal ba
for his custody or the duration of his confinement. Rather, he asserts that the conditions of
confinementre so unlawful as to mandate release. For example, he states his “continuezhdetenti
in conditions that place him at substantial risk of serious illness or death fronDEI®Wiolates
[his] due process rights under the Fifth Amendmeitdc. 5 at31-3. Under the binding Tenth
Circuit law cited above, a conditions of confinement claim such as this is not apieraprieés

2241 habeas action but must be asserted {1883 orBivens See, e.g., Betancourt Barco v.



Price, No. 2:20CV-350WJCG, 2020 WL 2099890, at *6 (D.N.M. May 1, 2020) (“Accordingly,
the Court finds that Plaintiffs are challenging the conditions of their detentiappased to its
fact or duration, which is not appropriate under 28 U.S.C. § 22&k&Basri, No. 20¢cv-00940-
DDD, slip op. at 9 (“[I]t is the conditions, not the fact of his detention, he is challenging when he
cites the undoubtedly dangerocandition of the spreading COVIEL9 disease.”)Codner v.
Choate No. 20CV-01050PAB, 2020 WL 2769938, at *6 (D. Colo. May 27, 2020) (“As a result,
the Court finds that petitioners attack the conditions of their confinement and notthe fa
duration of their confinement.”)

Moreover,a number of district courts in the Tenth Circuit have similedgcluded that a
request for release because of COMI®is essentially a challenge to conditions of confinement
andthereforehabeas relief imot available undeg 2241. The Court finds these cases and their
reasoning persuasiv®asri v. Barr 1:20.cv-00940DDD, 3-11 (D. Colo., May 11, 202@ited in
Aguayo v. MartingzNo. 120CV00825DDDKMT, 2020 WL 2395638, at *2 (D. Colo. May 12,
2020);Betancourt Barco v. PrigeNo. 2:20CV-350WJ-CG, 2020 WL 2099890, at *6 (D.N.M.
May 1, 2020)“Although Plaintiffs are requesting immediatdeasethey are not challenging the
legality or duration of their detention. At the core of their argument, they contendhéhat t
conditions of their detention at Otero are inadequate to protect them from ex@o€@¥ID-
19”); Codner v. ChoateNo. 20CV-01050PAB, 2020 WL 2769938, at *4 (D. Colo. May 27,
2020.

The Court notes that release is an extraordinamyed. Petitionerhas not offered any
other proposed remedy rlief, such as modifying calitions in the detention facility. Petitioner
has failed to show why another, lesser remedy, such as changing the conditions of cahfsieme

not available.Codner v. ChoateNo. 20CV-01050PAB, 2020 WL 2769938, at *6 (D. Colo. May



27, 2020) (“However, if detention itself is lawful, but the surrounding circumstances are not
release is not the only possible remedy: conditions can be improved to make them icoastijut

As the Government argues, Petitioner has not provided “authority under which siathtion
would justify immediaterelief, as opposetb injunctive reliefthat would leave [him] detained
while ameliorating any alleged violativanditionswithin thefadlity.” Dawson v. Asher2020

WL 1304557, at *1 (W.D. Wash. Mar. 19, 2020pure,2020 WL 2092639, at *9 (noting that
when conditions ofonfinement are challenged, “injunctixgief ... would require anyleficient
conditions ofconfinement be cured as opposed to release.”)

Alternatively, the Court notes thatfter the complaint was filed but before this case was
transferred to the undersigndRgtitioner’s situation materially changed. He tested positive for
COVID-19 but was asymptomatic during Hsurteenday quarantine. @ the extent Petitioner
argues he should be released under the Fifth Amendment because of the danger of gelilng COV
19, the Court finds that argument now moot. Petitioner argues that he could contract the virus
again, but that is unclear in the record.

. Alleged failure to place Petitioner in the least restrictive setting as required by8

U.S.C.81232(c)(2)(B)and in violation of the Administrative Procedures Act

In 2019, Petitioner entered the United States illegally. Because he was ammyreced
minor, he was placed in the custody of the Department of Health and Human ServicepfOffice
RefugeeResettlement. At that time, the Government was required to place him in the “the least
restrictivesetting that is in the best interest of thdd” § 1232(c)(2)(A). The Government did

SO.



When Petitioner turned 18 earlier this year, he agét” of ORR custody and he was
transferred to the custody of the Department of HomeSaadrity. The Secretary of Homeland
Security (the “Secretary”) was then required to:

consider placement in the least restrictive setting available after takingnto

account the alien's danger to self, danger to the community, and risk of fligh

Such aliens shall be eligible to participate in alternative to detention programs,

utilizing a continuum of alternatives based on the alien's need for supervision,

which may include placement of the alien with an individual or an organizational
sponsor, or in a supervised group home.

8 U.S.C. § 123@)(2)(B) (emphasis added)
Petitionerasserts that the Secretdayled to act by not consideringetitioner’'splacement

in the least restrictive setting and to make alternatives to detention avallalae5 at 34.As a
remedy, he requests that he be released from detention and placed at a group home.

A. Court lacksjurisdiction to review discretionary placement decisin.

The Government argues that the Court lgakisdictionto review the Secretary’s
discretionaryplacement decisionThe Court agrees.

The statute at issue confers discretion on the Sectetdscide theplacement of an age
out, requiring only that the Secretdigonsider placement in the least restrictive set@wejlable
after taking into account the alien’s dangeself, dangeto the community, and risk of fliglit.8
U.S.C. § 132(c)(2)(B); see, e.g.Mendez Ramirez v. Deckeyo. 1:19CV-11012GHW, 2020
WL 1674011, at *9 (S.D.N.Y. Apr. 3, 2020) (readsertionas providing that “DHS can exercise
its discretionary authority to place former UACs subject to Section 1232(c)(&)(®)the
“alternative to detention programs” referred to in that section.”). Nothing inldahguage
mandates placement of agats in the least restrictive settinGompare§ 1232(c)(2)(B)with §
1232(9(2)(A) providing thatunderaged childrerfishall be promptly plaain the least restrictive

setting that is in the best interest of the child®ere, the phrase “shall consider placement in the



least restrictive settingflearly imparts discretion on the Secretargeciding where to place age
outs.

“[C]hallenges directed solely at the agency’s discretionary and factual deatong
remain outside the scope of judicial review” under.8.G0.8 1252(a)(2)(B)(ii).Ferry v. Gonzales,
457 F.3d 1117, 11130 (10th Cir. 2006). That statute provides that “no court shall have jurisdiction
to review... (ii) any other decision or actiofithe ... Secretary of Homeland Security the authority
for which is specified under this subchapter to be in the discretion... of the 8eofdt@mmeland
Security...” § 1252(a)(2)(B)(ii) The Tenth Circuit does not require the use of the word
“discretion” and will infer discretion when it ariskem the statutory textVan Dinh vRenq 197
F.3d 427, 433 (10th Cir. 1999)Green v. Napolitano627 F.3d 1341, 1344 (10th Cir. 2010)
(employing conditional terms such as “may” and “at any time,” the statute usesdantiad is
“indicative of administrative discretior).” Therefore, the Court concludes that 8§ 1252(a)(2)(B)(ii)
clearly bars this Court’s review of Respondents’ discretionary decision to deopkcement in
the least restrictive setting.”

To get around this clear jurisdictional bar, Petitioner appears to asseRe@aindents
failed whatsoeveto considerplacing Petitioner in the least restrictive settigtitioner does not
point to any evidence specific to his case that Respondents failed to Bather, a explained
below, the evidencelearlyshows that Respondents did consigé&acement in the least restrictive
setting and considered the relevant statutory factors

The Court findghat Petitionelis attemping to get around the jurisdictional bat]A]n
alien cannot indirectly obtain judicial review of a discretionary ruling that is nottljire
reviewable.” LopezGonzales v. Sessigng36 F App’x 725, 729 (10th Cir. 2018) (quoting

Alzainati v. Holder568 F.3d 844, 848 (10th Cir. 200%yeen v. Napdailano, 627 F.3d 1341,



134647 (10th Cir. 2010) (rejecting petitioner’'s “attempt to circumvent the jurisdiatibar of
1252(a)(2)(B)(ii)) by repackaging challenge to Secretary of Homeland Sgsuhiscretionary
decision to revoke a visaKadim v. Holdey 563F. App’x 634, 638 (10th Cir. 2014) (rejecting
petitioner’s claim because he “ in essence challenges the [immigration judgeising of the
evidence a matter we lack jurisdiction to review.”"Here, although Petitioner states that
Respondents fall whatsoever to consider placement in the least restrictive setting, he is in fact
challenging the Respondshtliscretionary decision made after considering the statutory factors
and the evidenceTherefore, the Court finds thitacks jurisdiction uder§ 1252(a)(2)(B)(ii).

B. Petitioner otherwise failed to showthat DHS failed to act as required underg
1232(c)(2)(B).

Alternatively, even if the Court had jurisdiction to heRetitioner's argumenthat
Respondentgailed to consideihis placementin the least restrictive settinghe Court would
decline to grant preliminary injunctive relieFor the reasons stated Bgspondentghe Court
concludes that Petition&as not shown thahe Secretaryailed to condler placing Petitioner in
the least restrictive settinfoc. 16 at 22-24.

The Court notes the limited scope of Petitioner’'s argument in his m@iitionerargues
that Respondentdailed to comply with 8§ 1232(c)(2)(B) bynot following their “statubry
obligations ana@onsiderPlaintiffs’ placement in the least restrictive settimg)udingalternatives
to detentiori. Doc. 5 at 33.He states that “on information and belief, the ICE El Riatw office
routinely and systematically fails to comply with the requirements of Section 1Z3283)(
Instead, ICE automatically and summarily places such individuals in adult datewvithout

affirmatively considering or making available any alternativéd3dt. 5 at 33.

10



Petitionerasserts thahe Secretaryiolated theAdministrative Procedures Ably “failing
to act” as required und& 1232(c)(2)(B). Doc. 5 at 33. Petitionerarguesthat the court can
“compel agency action unlawfully withheld or unreasonably delayed.U.S.C. § 706(1)He
also argues thdhe Court may “hold unlawful and set aside agency action... excess of statutory
jurisdiction, authority, olimitations or short of statutory right.5 USC§ 706(2)*

Claims regarding an agencyjéslure to actmay proceed under § 706(1) of hBA, which
authorizes courts to “compel agency action unlawfully withheld or unreasonably delayed.” 5
U.S.C. § 706(1). Such challenges are appropriate, however, only when the plaintiff shows “an
agency failed to take discreteagency action that it isequired to také. Norton v. So. Utah
Wilderness Alliance542 U.S. 55, 64, 124 S.Ct. 2373, 159 L.Ed.2d 137 (2004) (emphasis in
original).

To satisfy his burden on a motion for preliminary injunct®etitioner “must provide facts
and theories sufficiently detailed to preseptima faciecase.”BegayPlatero v. Gallup McKifrey
Cty. Sch. Dist.18-cv-861 PJK, 2019 WL 2008888, at *2 (D.N.M. May 7, 2019).

The recordis clear thatSecretaryconsideredplacing Petitioner in the least restrictive
setting pursuant t8 1232(c)(2)(B). SeeDoc. 16 Exs. A, B.Respondentpresented an agmut
worksheet that was signed and completed by a Field Office Juvenile Coordimbatsoreviewed
and signed by a supervisor. The worksheet was contemporaneously completed when DHS

considereglacing Petitioner in the least restrictive setting.

! Petitioner’s sole argument in the motion is th&tS failed to consider Petitioner’s placement
in the least restrictive setting, not that their discretionary decision wasgrtand capricious.
Petitioner's motion does not use the words “arbitrary and capricidiee"Court willtherefore
limit its analysis tdhe arguments raised in the motiddeeDoc. 5 at 33-34.

11



The worksheet provides that it is “one means by which ICE ERO demonstsates it
compliancewith the law governing custodial decisgfor individuak who were unaccompanied
alien children(lUACs) at the time of their initiaéncountewith the U.S.Governmentbut who are
now aging out of the custody of tBeepartment of Health and Human SergifldHS) Office of
Refugee Resettleme(@RR). Please complete the worksheet for each former UAC who has aged
out of HHS ORRcustodyand whais being or has been transferred to ICE ER@bc. 162, EX.

B, at 5. The worksheet then quotes the relevant statute, 8 1232(c)(2iB).

Finally, it provides:“Federal law requires that ICE consider the least restrictive setting
availableafter taking into accourlight risk, danger to self, adanger to community. 8 U.S.C.

§ 1232€)(2)(B). The purpose ofthis worksheet is to document thatHConsidered the least
restrictive settingavailablein making a custody decision. Field Offidavenile Coordinators
(FOJC) must carefully consider the least restrictive settivgilable for each ageut and
document theeasons for the custody decision on this form, attadcmialifional doamentatioras
necessary.”ld.

The worksheet reflects the following. The FOJC and supervisor completed the wrkshee
reviewed the statutory factoesd evidence relvant to those factord.d. The FOJCconcluded
that Petitionewas not a danger to the communifoc. 162 at 6. However, sheoncluded that
he was a danger to himself because he has nosroe&mowledgeto care for himself without
adult supervision.Shealso found that he had a “mental or emotional injury materially impairing
[his] growth, developmental and psychological functionin@bdc. 162 at 6. Notably, he had
been abused, neglected, or abandoned by his parents. MotbevieQJCfound that he was a
flight risk becausdne had no one who could sponsor himdlsbd had family in the United States

including a brother, uncle, and au@oc. 16-2 at 7.

12



A supervisorconcurredwith the recommendation, noting that “family will not sponsor
juvenile andhasbeen in custody for over 269 daySubjecthas family ties in the US however
they are unwilling to sponsor him therefor he is considered a flight ixc 162 at 8. The
supervisornoted thee was conflicting information provided by ORR case managers and
information provided by Petitioner’s counsel.

Although Petitioner disagrees with the decision and the Respondents’ interpretatien of t
evidence before them, he has not shown that Respanddetl to actby failing to consider
placing Petitioner in the least restrictive setting. Rather, the worksheefs that Respondents
considered placing Petitioner in the least restrictive setting and considergdtttiery factors,
along with relevat evidence.

Petitioner asserts some inconsistencieshan worksheet regardinghether Petitioners
parents could be found, and whether they abused, neglected, or abandof&tdimcord does
not reflect that Respondentsaterially erred in their chacterization of whether Petitioner’s
parentseglected or abused him and whether they were willing or suitable placdardmits. To
the extent Respondents did err, it is unclear how the alleged inconsistenciesgelgiargarents
are relevant, giverhat Petitioner apparently does not seek placement with them.

. Remaining Preliminary Injunction Factors

Because the Court finds that Petitioner has failed to slsalvstantialikelihood of success

on the mer#, Petitioner’s motion for preliminary injunction necessary fdilge Citizens Against

2 0n March 12, 2020, a Texas state court ruled that Petitioner had been abused, abandoned, and
neglected by his father and neglected by his mother, that reunification with them wasblegt v

and that it was not in Petitioner’s best interest to return to Guaterala.5 at 20. Petitioner

himself alleges that he was twice abandoned by his fatbec. 5 at 17. He states his father

abused and neglected hirhd. Petitioner also adrts that his mother neglected him and did not
adequately support himDoc. 5 at 17 Petitioner has weekly phone calls with his mother.

13



Ruining Our Env't v. JewelB39 F.3d 1276, 1282 (10th Cir. 2016). Nevertheless, the Court notes
Petitioner does not succeed on the remaining preliminary injunction factors.

Petitioner hasot shown that he is likely to suffer irreparable injury if the Court denies the
preliminary injunction.Given that hénas alreadyested positive for COVIEL9 but went fourteen
days without symptom#®etitioner has not shown that he would be irreparably harmed. Although
Petitioner argues heould contract it again, he has not carried his burden on that point.

“Issuing a preliminary injunction based only on a possibility of irreparable harm is
inconsistent with [the Supreme Court's] characterizatioimjohctive relief as an extraordinary
remedy that may only be awarded upon a clear showing that the plaintiff is entitled tdisfith re
Winter v. Natural Resources Defense Coydb U.S. 7, 129 S.Ct. 365, 172 L.Ed.2d 249 (2008).

Moreover, Petitioar appears to assert that his placement in a detention faeitigssarily
constitutes irreparable harntHowever, as to his APA claim, at most the Court would likely order
Respondents tagain consider placement in the least restrictive settifige APA“empowers a
court only to compel an agency to perform a ministerial ordiscretionary act, or to take action
upon a matter, without directing how it shall adbrton v. S. Utah Wilderness All., 542 U.S. 55,
64 (2004). Therefore, it appears that the Court can only order that Resparatesittemplacement
in the least restrictive setting.etitioner has not shown that Respondents would be likely to release
him if the Court ordered them to considagain placement in the least restrictive setting.
Accordingly, the Court finds th&etitionerhasnot shown thahe will suffer irreparable harm
unless the injunction is issued.

Finally, as to the third and fourth factors, Petitioner must “make a strong showing that his
threatened injury outweighs any injury to [Respondents] caused by granting the injun&tiaa”

v. Ziriax, 670 F.3d 1111, 1131 (10th Cir. 2012iHere, Petitioner has not made a strong showing

14



that the balance of harms tips in his favdihe “Supreme Court has recognized that the public
interest in enforcement of the immigration laws is significaBtdckie's House of Beef, Inc. v.
Castillo, 659 F.2d 1211, 1221 (D.C. Cir. 1981) (collecting caséd$)e Court agrees with the
Respondents thahe mere possibility of harrfaced by Petitioner, as stated above, does not
outweigh the Government’s strong interest in enforcement of immigration laws.
CONCLUSION

Petitionerfailed to show that he is substantially likely to succeed on the mérigit of
habeas corpus under 8 2241 is not available here because Petigoalchallenges conditions
of confinement. Moreover,Resmndents did not fail to consider placing Petitioner in the least
restrictive setting pursuant &U.S.C. § 1232(c)(2)(B).

IT IS THEREFORE ORDERED that Petitioner’s Motion for Preliminary Injunction

(Doc. 5)is DENIED.

KEA W RIGG
UNITED STATES DISTRICT JUDGE
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