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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

BILLY KERR, individually and on behaldf all others snilarly situated,
Plaintiff,
VS. 2:20-cv-00477-WJ-SMV

K. ALLRED OILFIELD SERVICS, LLC, d/b/a KAOS
and KEITH ALLRED,

Defendants.

MEMORANDUM OPINION AND ORDER
DENYING DEFENDANTS’ PART IAL MOTION TO DISMISS

THIS MATTER is before th Court on Defendants’ Partigliotion to Dismiss Plaintiff's
Amended Complaift filed June 18, 2020 Poc. 7). Plaintiff brings tke lawsuit against K.
Allred Oilfield Services, LLC d/b/a KAOS (“Allre®ilfield”) and Keith Allred (Defendants are
referred to jointly as “KAOS”) to recover unipaovertime wages and other damages, as a
collective action undehe Fair Labor Standards Act (“BIA”) and as a Rule 23 Class Action
under the New Mexico Minimuiwage Act (‘“NMMWA”). Defendants move for the Court to
dismiss the Plaintiff's claimender the NMMWA. Having consided the parties’ pleadings and
the applicable law, the Cournfis that Plaintiff states a plausible claim for relief under the
NMMWA. Therefore, Defendas’ motion is DENIED.

Background
Plaintiff Kerr worked for KAOS as an operator from May 2019 until November 2019.

Allred Oilfield is a Texa limited liability companyonducting business throughout New

! Defendants make their motion against Plaintiff's Amer@ethplaint. However, the text of the motion mistakenly
states that Defendants are moving agiaPlaintiff’'s Original Complaint.
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Mexico. Plaintiff claims that KAOS used day ratentractors in New Megb and Texas and that
he and other workers like him worked for more than forty hours each week. Instead of paying
these workers overtime, KAOS misclassified thesrindependent contractors and paid them a
daily rate with no overtime pay. Compl. 1 56. Fetgnasdiction in thiscase arises pursuant to
28 U.S.C. § 1331 and under the FLSA.

Plaintiff alleges, in relevant part, tHaefendants misclassifigdm as an independent
contractor and that Defendantddd to pay him overtime for aours worked in excess of forty
per week, a violation of the New Mexico Mimum Wage Act, N.M. Stat. Ann. § 50-4-22(D).
Plaintiff alleges that he, andhatr workers like him, were tygally scheduled for twelve-hour
shifts, seven days a week, andtttheir periods on the job (“hites”) routinely lasted for weeks
at a time. Compl. § 3. Plaintiff alleges that @zt of paying them a sayathat incorporated
overtime pay, Defendants plaid them a singley‘date” for all hours worked. Compl. { 5.
Plaintiff specifically alleges that he was “ra#id a salary, on a fee basis, or by the hour.”
Compl. 11 15-19. Accordingly, Ptiff seeks to reaver unpaid wages and other damages under
both statutes. Defendants baéseir motion to dismiss theMIMWA's language that excludes
“employees compensated upon flat rate schedules.” N.Mstat. Ann. 8 50-4-21(C)(5).

Legal Standard

The standard for evaluating whether a mtio dismiss under Rule 12(b)(6) can be
granted is well established. “To survive a motiomlismiss, a complaint must contain sufficient
factual matter, accepted as true, to ‘state ianda relief that is plausible on its face.” A claim
has facial plausibility when the plaintiff pleai@&tual content that allows the court to draw the
reasonable inference that the defendsahable for the misconduct allegedéhcroft v. Igbal,

556 U.S. 662, 678 (2009). “Factual gigions must be enough to i right to relief above the



speculative level ... , on the assumption that alkflegations in the comglat are true (even if
doubtful in fact).”Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555-56 (2007). A “plaintiff's
obligation to provide the ‘groundsf his ‘entitlemento relief’ requies more than labels and
conclusions, and a formulaic recitation of the elements of a cause of action will niut. dat”
1964—-65. When examining a complaint under Rul®X(8], a court is nibbound to accept legal
conclusions, couched as factual allegations, asKagik v. United Air Lines, 671 F.3d 1188,
1190 (10th Cir. 2012) (citinggbal, 556 U.S., at 678). Accordinglin examining a complaint
under Rule 12(b)(6), a court “Ivdisregard conclusory statentsrand look only to whether the
remaining, factual &gations plausibly suggetste defendant is liableld., at 1191.

In short, a plaintiff must “nudge [his]ailns across the lifleom conceivable to
plausible” in order to survive a motion to dismidsl’, at 1190 (quotingwombly, 550 U.S., at
570).

Discussion

In their Motion, Defendants assdénat Plaintiff fails to sta a plausible claim to relief
under the NMMWA because, Defendants arguedtherate Plaintiff allgedly received is the
same as a flat rate schedule. Unlike the deoaoverage of the FLSA, the NMMWA does not
cover “employees compensated upon . . . fi@ sahedules.” N.M. Stat. Ann. § 50-4-21(C)(5).
The crux of Defendants’ Motion isahPlaintiff’'s day rate theory of liability under the FLSA is
directly contradicted by theatutory language of the NMMW/Agnd thus Plaintiffs NMMWA
claims should be dismissed in their entirety.

Plaintiff's Complaint specifically states that aydate is not the same adlat rate or flat
rate schedule but provides no further factsupport these allegations. Compl. 1 16-22.

Further, Plaintiff alleges that lveas not paid a salary, on a fea&sis, or by the hour. Compl. {1



18-22. Defendants take these allegations and dingtiehey fail to stat facts sufficient to
support a plausible claim under the NMMWA becabBkentiff's allegation that he was paid a
day rate is the same as allegingtthe was paid on a flat ratehscule, and thus these claims fall
outside of the NMMWA's protection.

To support this argument, Defendants €iteman v. JWS of New Mexico, Inc., an
opinion which notes that “no casaw defines ‘flat rate sctale’ for the NMMWA.” 356 F.

Supp. 3d 1148, 1200 (D.N.M. 2018). T@erman court examined the @in meaning of “flat

rate” and found that dictionariesrggrally define the term as aanige that is fixed and unvaried.
Id. Defendants also presented the FLSA'’s definiabfday rate” as persuasive authority. Under
the FLSA, the definition of a “day rate” is wie an “employee is paalflat sum for a day’s

work or for doing a particular jolyithout regard to the number bburs worked in the day or at
the job.”See 29 C.F.R. 8 778.112. Given that the allggas focus on the time length of the
“hitches” Plaintiff worked on the oilfield, the Coraint indicates that his claims fall into the
“flat sum for a day’s work...withoutegard to the number of hours tked in the day” section of
this definition.

Defendants’ argument thatlay rate is the same afla rate schedule under the
NMMWA does not provide the whole picture. It isi¢rthat Plaintiff doegsot cite to case law
affirmatively holding that day rate is not the same dtaarate schedule under the NMMWA.
There very well may be no casathnakes this holding. However, this District tends to treat
NMMWA claims as viable even when plaintiffiemye they were paid a day rate. For example,
the plaintiff inMartin v. Tap Rock Resources, LLC, alleged that he was paid a day rate in
violation of bothstate and federal wage laws. No. ,20-CV-00170 WJ-CG, 2020 WL 2129598, at

*6 (D.N.M. May 5, 2020). Théartin court denied Defendantfaotion to dismiss NMMWA



class action under Rule 12(b)(6)cbese the allegations affordBéfendant with sufficient
information on the alleged common chdedistics of putative class memberd; see also

LeBlanc v. Halliburton Co., No. 17-0718-KG-GLF, 2018 LW 3999567, at *1 (D.N.M. Aug. 21,
2018) (conditionally certifying class of day ramelependent contract®in FLSA case with
companion NMMWA claims). Eve@orman was resolved other grounds, and therefore the court
did not conclude that the alleged paymera ofay rate satisfied the NMMWA's flat rate

schedule exceptioisee 356 F.Supp.3d, at 1200 (finding that ‘fghtiffs are exempted from the
NMMWA under thecommission exemption) (citing N.M. Stat. Ann., 8 50-4-21(C)(5)) (emphasis
added). In short, the interpnediissue remains open in thissBict because no state or federal
court has found a conclusigefinition for “flat rate shedule” under the NMMWA.

TheCorman opinion discusses the tetiitat rate schedule” im manner that indicates it
is a specialized term thatlergely confined to the automotive industry and characterized by
standardized estimates for jolsse 356 F.Supp.3d 1148, 1163 (citivgv. Serling Collision
Centers, Inc., 480 F.3d 505, 509 (7th Cir. 200R)inedinst v. Swift Investment, Inc., 260 F.3d
1251, 1254 (11th Cir 2001)}f. Burch v. Foy, 308 P.2d 199, 201 (N.M. 1957) (noting that the
parties stipulated thathe term ‘flat rate schedule’ used in the Act has a meaning in the
automobile repair field. That the only technical meaning knawit is not known whether this
is the only field where a flat ta schedule is used.”). Giverethacts alleged by Plaintiff, this
characterization of a “flat rate schedule” is at odith the Department dfabor’s interpretive
guidance on the FLSA under 29 C.F.R. § 778.112. &prently, Plaintiff's argument that a day
rate is not interchangeable wiiflat rate schedule has nteaven though the distinction is

nuanced and largely based on the absenaectdfar definition offlat rate schedule.”



Overall, Plaintiff's claims under the NMM¥meet the relatively lenient “plausible”
claim threshal imposed byfwombly andlgbal. Given the current terpretation of the
NMMWA, Plaintiff has “plead[] &ctual content that allows tleeurt to draw a reasonable
inference that the defendantiable for the misconduct alleged¥shcroft v. Igbal, 556 U.S.
662, 678 (2009). How courts currently treat the t&itat rate scheduleallows Plaintiff to
“nudge [his] claims across the lif®dm conceivable to plausiblé&halik v. United Air Lines,
671 F.3d 1188, 1190 (10th Cir. 2012) (quotBel Atlantic Corp. v. Twombly, 550 U.S. 544,
570).

THEREFORE, IT IS ORDERED that Defendants’ Partial Motion to Dismi€3dc. 7)

is herebyDENIED for reasons described in tideemorandum Opinion and Order.

WILLIAM P.JOHNSON
CHIEF UNITED STATES DISTRICT JUDGE



