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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

CLARISSA HERNANDEZ;
ROBERT HERNANDEZ,
SHANNON WOODWORTH and
DAVID GALLEGOS,

Plaintiffs,
VS. No. CIV 20-0942 JB\GBW
MICHELLE LUJAN
GRISHAM; RYAN
STEWART; KATHYLEEN
M. KUNKEL and the
STATE OF NEW MEXICO,

Defendants.

MEMORANDUM OPINION AND ORDER!?

THIS MATTER comes before the Court on: (i) the Defendam®tion to Dismiss
Governor Grisham, Secretary Kunkel, and Secretary Stewart, filed October 5, 2010 (Doc.
22)(“Governor and Secretaries’ MTD”); and (ii) the State of New Mexice Motion to Dismiss,
filed October 5, 2020 (Doc. 23)(“New Mexico’s MTD”). The Court held a hearing on October
19, 2020._See Cletk Minutes at 1, filed October 20, 2020 (Doc. 3The primary issues are: (i)
whether the Plaintiffs- Clarissa Hernandez, Robert Hernandez, Shannon Woodworth, and David
Gallegos-- have standing under Atrticle 11l of the Constitution of the United States of America to
sue New Mexico Governor Michelle Lujan Grisham; (ii) whether the Plaintiffs have Article Il
standing to sue Secretary for the New Mexico Department of Health Kathyleen M. K{iikel;

whether the Plaintiffs have Article Il standing to sue New Mexico Secretary of Edu&atam

1This version of the Court’s Memorandum Opinion and Order is not filed under seal
because all references to documents filed under seal, which contain sensitive infoiimaaton,
been omitted.
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Stewart; (iv) whether the Plaintiffs have stated a claim for which relief can be granded42

U.S.C. 8§ 1983 against Governor Grisham; and (v) whether the Plaintiffs have stated a claim for
which relief can be granted under 8§ 1983 against Secretary Kunkel. The Court concludes that that
the Plaintiffs lack standing as to Secretary Kurikelit have standing to sue Governor Grisham
and Secretary Stewart. The Court also concludes that the Plaintiffs have stated a claimhfor whic
relief can be granted under § 1983 against Governor Grisham. Accordingly, the Courthgrants
Governor and SecretarieBITD with respect to Secretary Kunkel, but denies the Governor and
SecretariesMTD with respect to Governor Grisham and Secretary Stewad.Court also grants

New Mexicds MTD, because the Plaintiffs voluntarily dismissed New Mexico. See Stipulation
of Voluntary Rule 41 Dismissal of the State of New Mexico, filed October 12, 2020 (Doc.
26)(voluntarily dismissing New Mexico “with prejudice as to Counts I and II of the Amended
Complaint (ECF No. 4) and without prejudice as to Count I1I”).

FACTUAL BACKGROUND

The Governor and Secretaries have filed a motion to dismiss under rules 12(b)(1) and
12(b)(6) of the Federal Rules of Civil Procedugee Governor and Secretati®$TD at 1. Rule
12(b)(1) motions to dismisgenerally take one of two forms: (1) a facial attack on the sufficiency
of the complairits allegations as to subject-matter jurisdiction; or (2) a challenge to the actual facts

upon which subject-matter jurigtlion is based.” Ruiz v. McDonnell, 299 F.3d 1173, 1180 (10th

Cir. 2002). On a facial attack, the Court must consider the comiglaliggations to be true. See

Ruiz v. McDonnell, 299 F.3d at 118@y contrast, on a factual attack, the Court may refer to

evidence outside the pleadings. See Holt v. United States, 46 F.3d 1000, 1003 (10th Cir.

20n October 23, 2020, the Plaintiffs voluntarily dismissed Secretary Kunkel. See
Stipulation of Voluntary Rule 41 Dismissal of Kathleen M. Kunkel, filed October 23, 2020 (Doc.
39)(voluntarily dismissing Secretary Kunkel with prejudice).
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1995)(citations omitted); World Fuel Servs., Inc. v. Nambe Pueblo Dev. Corp., $app.. 3d

1021, 1086-87 (D.N.M. 2019)(Browning, J.). Further, in a factual rule 12(b)(lipmd&nho
presumptive truthfulness attaches to plairgitillegations, and the existence of disputed material
facts will not preclude the trial court from evaluating for itself the merits of jurisdictional claims.”

Williamson v. Tucker, 645 F.2d 404, 412-13 (5th Cir. 1981)(quating Mortensen vEE@dsBav.

& Loan Assn, 549 F.2d 884, 891 (3d Cir. 1977)5ee_New Mexicans for Bill Richardson v.

Gonzales, 64 F.3d 1495, 1499 (10th Cir. 1995); Holt v. United States, 46 F.3d 1000, 1003 (10th

Cir. 1995). Here, the Governor and Secretaries have launched a factualdickule 12(b)(1).
See Governor and Secretati®TD at 1-6. The Court, accordingly, will consider facts outside
the pleadings for the purposes of the rule 12(b)(1) portion of the Governor and SecidiEides

By contrast, for the rule 12(b)(6) portion of the Governor and Secréthfie3, the Court
may considetthe “sufficiency of the allegations within the four corners of the complaint after

taking those allegations true.” Mobley v. McCormick, 40 F.3d 337, 340 (10th Cir. 1994). The

Court may also consider: (i) documents that the complaint incorporates by reference, see Tellabs,

Inc. v. Makor Issues & Rights, Ltd551 U.S. at 322; (ii) “documents referred to in the complaint

if the documents are central to the plaingifElaim and the parties do not dispute the docurhents

authenticity,” Jacobsen v. Deseret Book Co., 287 F.3d 936, 941 (10th Cir. 2002); andditrs

of which a court may take judicial notice,” Tellabs, Inc. v. Makor Issues & Rights, Lt851 U.S.

308, 322 (2007);_ex Armstrong v. N.M. Disability Det. Servs., 278 F. Supp. 3d 1193, 1201 n.3

(D.N.M. 2017)(Browning, J.)(concluding that the Court could consider notices attached to the

motion and not to the complaint, because the complaint referenced them, their adequacy was

central to the plaintiffsclaims, and their authenticity was unquestioned). See also Tellabs, Inc. v.

Makor Issues & Rights, Ltd., 551 U.& 322(“[O]nly if a reasonable person could not draw . . .




an inference [of plausibility] from the alleged facts would the defendant prevaihwtien to
dismiss.”). Consequently, the Court will provide a bifurcated facts section in this opinion. The
first subsection will summarize the facts for purposes of rule 12(b)(6), while the sedymadtion

will summarize the facts for purposes of rule 12(b)(1).

1. Rule 12(b)(6) Factual Backqground.

The Court takes its facts, for the rule 12(b)(6) portion of the MTDsp the Amended
Complaint, filed September 17, 2020 (Do “Am. Compl?’).> The Court provides these facts
for background. It does not adopt them as the truth, and it recognizes that these factdyare large
the Plaintiffs version of events.

This matter arises from claims for: (i) violation of the right to equal educatithout due
process of law, under Article XIl 8§ 1 of the New Mexico Constitution and the Fourteenth
Amendment of the United States Constitution, see Amended Complaint at 11; (ii) denial of equal
protection under Article 11 § 18 of the New Mexico Constitution and the Fourteenth Amendment
of the United States Constitution, see Amended Complaint at 12; and (iii) faijpn@vide a free
and appropriate public education under 20 U.S.C. 8§ 1401(8), see Amended Complaint at 13. The
Plaintiffs alsorequest that the Court “certify the classes,” Amended Complaint I A, at 14, and
declare that: (i) theDefendants have unlawfully denied” thePlaintiffs “a free and uniform public
education without providing them due processlaw,” Amended Complaint § B, at 15; (ii)
“Defendants have unlawfully denied” thePlaintiffs “equal protection of the law without reasonable

justification for doing so in an arbitrary and capricious manner,” Amended Complaint { C, at 16;

3The Plaintiffs amended the Complaint to correct the caption. See Amended Contiplaint a
n.1, filed September 17, 2020 (Doc. 4)(“Amended Complaint”)(changing Plaintiffs’ names from
Clarissa and Robert Sanchez to Clarissa and Robert Hernandez); Complaint pliéedi®ge 16,
2020 (Doc. 1).



and (iv) “the actions of the Defendants have denied students of a due and owing” free and public
education “in violation” of the Individuals with Disabilities Act (“IDEA”), 20 U.S.C. § 1400 et

seq., Amended Complaint § D, at 15. The Plaintiffs also ask the Court to enjoin batirgrdly

and permanently “Defendants from prohibiting in-person instruction without providing equal and
acceptable alternatives that provide a uniform educational system that also meets critical
socializaton requirements.” Amended Complaint § E-F, at 15.

2. Rule 12(b)(1) Factual Background.

1. Plaintiffs Clarissa and Robert Hernandez are the parents of four childreejgtges
to fifteen, in Lea County, New Mexico. See Am. Compl. {1, at 2; Declaratidblasissa
Hernandez in Support of Applications for a Temporary Restraining Order 1 1-9, exdeatéd
August 18, 2020), filed September 21, 2020 (Doc.(6FHrnandez Decl.”.

2. Plaintiff Shannon Woodworth is the parent of a school-aged child with special
needs._See Am. Compl. T 2, at 2.

3. Woodworths child has “an individual education program (IEP)** and “has not been
provided with many” of her IEP services “since school was shut down.” Declaration of Shannon
Woodworth in Support of Applications for a Temporary Restraining Order 11 5-¢ex¢@uted
September 18, 2020), filed September 21, 2020 (D88 oodworth Decl.”).

4, WoodworthHs daughter has “regress[ed]” since schools closed for in person
instruction and “is now failing in her courses.” Woodworth Decl. § 13, at 2-3.

5. Plaintiff David Gallegos is an elected representative in the New Mexico House of

Representatives and is an elected member of the Board of Education for Eunice Public Schools

4“The term ‘individualized education progrdror ‘[EP’ means a written statement for each

child with a disability that is developed, reviewed, and revised in accordance with” 20 U.S.C. §
1414(d). 20 U.S.C. § 1401(14).



See Am. Compl. § 3, at 2; Representative David M. Gallegos, New Mexico Legislature,

https://nmlegis.gov/Members/Legislator?SponCode=HGADV (last visited Sept. 21, 2020).
6. Defendant Michelle Lujan Grisham is the Governor of New Mexico. See Am.

Compl. § 4, at 2; _Michelle Lujan Grisham, Office of the Governor,

https://www.governor.state.nm.us/our-leadership/governor/ (last visited Sept. 21, 2020).
7. Defendant Ryan Stewart is the Secretary of Education for the State of New Mexico.

See Am. Compl. 915 at 2;_Ryan Stewart, Office of the Governor,

https://www.governor.state.nm.us/our-leadershipliptgducation-department/ (last visited Sept.
21, 2020).
8. Defendant Kathyleen M. Kunkel is the Secretary for the New Mexico Department

of Health. _See Am. Compl. 1 6, at 2; Office of the Secretary, New MBdpartment of Health,

https://www.nmhealth.org/about/asd/ots/ (last visited Oct. 10, 2020).

1. The COVID-19 Pandemic.

1. The coronavirus disease 2019 (“COVID-19”) is a pandemic that has spread around

the world, within the United States of America, and in New Mexico. See Coronavirus disease

2019 (COVID-19), Mayo Clinic, https://www.mayoclinic.org/diseases-

conditions/coronavirus/symptoms-causes/2y479963 (last visited Oct. 12, 2020)(“Mayo
Clinic”).
2. By February 11, 2020, there were twelve confirmed COVID-19 cases in the United

States. _See Previous U.S. COVID-19 Case Data, Centers for Disease @odtRrevention

(CDC), https://lwww.cdc.gov/coronavirus/2019-ncov/cases-updates/previouscases.html  (last

visited Sept. 29, 2020); Cases in the U.S., CDC, https://www.cdc.gov/coronavirus/2019-

ncov/cases-updates/casesis.html (last visited Sept. 27, 2020).



3. As of November 3, 2020, there have been 9,108,353 cases of COVID-19 in the

United States, and 229,442 deaths. See WHO Coronavirus Disease (COVID-19) Dashboard

World Health Organization, https://covid19.who.int/ (last visited Np\2020).
4. As of October 10, 2020, New Mexico has had 48,104 cases and 1,036 deaths. See

2019 Novel Coronavirus Disease (COVID-19), New Mexico Department of Health (DOH),

https://cv.nmhealth.org/ (last visited Oct. 10, 2020).

5. COVID-19 is a contagious disease that is spread through respiratory droplets that
are released when infected individuals cough, sneeze, or talk. See Mayo Clinic.

6. Risk factors for COVID-19 are close contactypically defined as within six feet
-- with someone who has COVID-19, or when a person infected with COVID-19 coughs or sneezes

on others. _See Mayo Clinic;_ COVID-19 Basics: Symptoms, Spread and Other Essential

Information About the New Coronavirus and COVID-19, Harvard Medical School (March 2020),

https://www.health.harvard.edu/diseases-and-conditions/covid-19-basics.

7. Common signs and symptoms of COVID-19 can include fever, cough, and
tiredness._See Mayo Clinic.

8. Other symptoms can include a loss of taste or smell, shortness of breath or difficulty
breathing, muscle aches, chills, sore throat, runny nose, headache, and cheSegaMayo
Clinic.

9. Although COVID-19 may cause only mild symptoms for some people, for others,
COVID-19 can cause severe complications, including pneumonia in both lungs, organ daitLir

death. See COVID-19 Basics: Symptoms, Spread and Other Essential Information About the New

Coronavirus and COVID-19, Harvard Medical School (March 2020),

https://lwww.health.harvard.edu/diseases-and-conditions/covid-19-basics.



10. COVID-19 symptoms can persist for months. See COVID-19 (coronavirus): Long-

term effects, the Mayo Clinic, https://www.mayoclinic.org/diseases-conditions/coronavirus/in-
depth/coronavirus-long-term-effects/art-
20490351#:~:text=COVID%2D19%20symptoms%20can,within%20a%20few%20weeks  (last
visited Oct. 12, 2020).

11. COVID-19 can damage the lungs, heart, and brain, which increases the risk of long-

term health problems._ _See COVID-19 (Coronavirus): Long-Term Effects, the Mayo Clinic,

https://www.mayoclinic.org/diseases-conditions/coronavirus/in-depth/coronavirus-long-term-
effects/art-
20490351#:~:text=COVID%2D19%20symptoms%20can,within%20a%20few%20weeks  (last
visited Oct. 12, 2020).

12. Signs and symptoms of COVID-19 typically appear two to fourteen days after
exposure._See Mayo Clinic.

13. The time after exposure and before the appearance of symptoms is called the
incubation period. _See Mayo Clinic.

14. Many COVID-19 cases result in mild symptoms or no symptoms. See Nathan W.

Furukawa et al., Evidence Supporting Transmission of Severe Acute Respiratory Syndrome

Coronavirus 2 While Presymptomatic or Asymptomatic, Emerging Infections Diseases, Vol. 26,

Num. 7 (July 2020), https://wwwnc.cdc.gov/eid/article/26/7/20-1595 _a(tiEleukawa COVID-

19 Transmission Paper™).
15.  When cases are symptomatic, the average time from exposure to symptom onset is
five to six days, with symptoms appearing as long as thirteen days after infeés@erFurukawa

COVID-19 Transmission Paper.



16. Individuals who have been infected, therefore, usually do not know that they are
infected for at least several days, and they may never know, if they remain asymptomatic. S
Furukawa COVID-19 Transmission Paper.

17. Because many people who have COVID-19 do not know they have been infected,
healthcare officials recommend that all people limit petsgmerson contact, stay six feet apart,
wash hands frequently, wear masks, cover coughs and sneezes, and avoid large gafe®ings.

How to Protect Yourself & Others, The Centers for Disease Control and Protection,

https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/prevention.html (last visited
Oct. 12, 2020); Furukawa COVID-19 Transmission Paper.
18.  The risk of transmission is heightened in indoor environments, where infectious

droplets may linger for longer periods of time. See Nathan W. Furukawa et al., Evidence

Supporting Transmission of Severe Acute Respiratory Syndrome Coronavirus 2 While

Presymptomatic or Asymptomatic, Emerging Infections Diseases, Vol. 26, Num. 7 (July 2020),

https://wwwnc.cdc.gov/eid/article/26/7/20-1595 _article.
19. People with certain underlying medical conditionascomorbidities-- are at
increased risk for severe iliness, hospitalization, and death from COVID-18.P&ple with

Certain  Medical Conditions, The Centers for Disease Control and Prevention,

https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-medical-

conditions.html (last visited Oct. 12, 2020); Adekunleee Sanyaolu, et al., Comorbidity and its

Impact on Patients with COVID-19, SN Compr. Clin. Med. (Jun. 25, 2020),

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7314621/.
20. Some of these comorbidities include cancer, chronic kidney disease, chronic

obstructive pulmonary disease, heart conditieigsich as heart failure, coronary artery disease, or



cardiomyopathy- immunocompromised state, sickle cell disease, smoking, and type 2 diabetes

mellitus. See People with Certain Medical Conditions, The Centers for Disease Control and

Prevention, https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/people-with-
medical-conditions.html (last visited Oct. 12, 2020).

21. As of November 3, 2020, the Centers for Disease Control and Prevention (the
“CDC”) reported that of the 216,459 recorded deaths because of COVID-19, 98,472 of these

deaths were associated with patients who also had pneumonia. See Provisional DeatlotCounts f

Coronavirus Disease 2019, The Centers for Disease Control and Prevention (C&@VID

https://www.cdc.gov/nchs/nvss/vsrr/COVID19/index.htm (updated Nov. 3, 2020).

22.  In New Mexico, a child first tested positive for COVID-19 on March 15, 2020. See
Declaration of David R. Scrase { 5, at 2, filed September 28, 2020 (DX $4rase Decl.”).

23. New Mexico has tracked the percentage of new cases of COVID-19 by age since

March, 2020. See New Mexico COVID-19 Cases Update October 5th, 2020 at 5, New Mexico

Department of Health, https://cv.nmhealth.org/wp-content/uploads/2020/10/State-Report-
050CT2020.pdf (last visited Oct0, 2020)(“NM COVID-19 Case Report™).

24.  New Mexicds data shows that children, ages five to seventeen years old, make up
approximately ten percent of COVID-19 cas&ee NM COVID-19 Case Report at 5.

25.  Children who recover from COVID-19 may experience complications like cardiac

lesions. See Scrase Decl. | 16, at 9; Mubbasheer Ahmed et al., Multisy§smmbtory

Syndrome In Children: A Systematic Review, The Lancet,

https://www.thelancet.com/journals/eclinm/article/P11S2589-5370(20)30271-6/fulltext (last

visited October 10, 2020).
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26.  Although children are less susceptible to COVID-19 and typically become less ill,
studies show that children are a source of transmission, and children, thgnefeeat a risk of
spreading COVID-19 to parents, teachers, and school staff. See Scrasd] Déclat 9;

Mubbasheer Ahmed et al., Multisystem Inflammatory Syndrome In Children: A Systematic

Review, The Lancet, https://www.thelancet.com/journals/eclinm/article/P11S2589-
5370(20)30271-6/fulltext (last visited October 10, 2020).

2. New Mexico’s COVID-19 Response.

1. On March 11, 2020, Governor Grisham declared a public health emergency under
the Public Health Emergency Response Act, NMSA 1978, 88 12-10A-1 to -19 (2003, as amended
through 2015)(the “PHERA”), and invoked the All Hazards Emergency Management Act, NMSA
1978, 88 12-10-1 to -10 (1959, as amended through 2007)(the AHEMA), by directing all cabinets,
departments, and agencies to comply with the directives of the declaration and the further
instructions of the New Mexico Department of Health (the “NM Health Department”). See

Updated: Governor, Department of Health announce first positive COVID-19 cases in New

Mexico, Press Releases, Office of the Governor (March 11, 2020),

https://www.governor.state.nm.us/2020/03/11/updated-governor-department-of-health-
announce-first-positive-covid-19-casesnew-mexico/ (last visited Oct. 12, 2020)(“Emergency
Declaration”).

2. Secretary Kunkel subsequentlyt@ed a series of public health orders (“PHOs”)
encouraging New Mexicans to stay in their homes as much as possible and to practice precautions
when entering public spaces as well as restricting mass gatherings and business op8esions.

e.q., Kathyleen M Kunkel, Public Health Emergency Order Limiting Mass Gatherings and

Implementing Other Restrictions Due to COVID-19, New Mexico Department of Health (March
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16, 2020), www.governor.state.nm.us%2Fwp-
content%2Fuploads%2F2020%2F03%2FAMENDED-PUBLIC-HEALDRDER.pdf. See

also Chris McKee, Supreme Court Rules Governor Has Authority To Restrict, Ban Indoor Dining

(Aug. 26, 2020), https://www.krge.com/health/coronavirus-new-mexico/supremetaduotd-
hearing-on-public-health-order-business-restrictions/ (tapothat “[t]he New Mexico Supreme
Court ruled . . . that the state does have the power to enact a Public Health Orderiahdrrestr
close indoor dining at restaurants”).

3. After declaring a public health emergency, Governor Grisham ordered all public
schools to close from March 16, 2020 to April 6, 2020. See Governor Michelle Lujan Grisham,

Executive Order 2020-005 (March 13, 2020), https://www.governor.state.nm.us/wp-

content/uploads/2020/03/Executive-Order-2020-005.pdf.
4, On March 26, 2020, Governor Grisham ordered all public schools to close for the
remainder of the 2019 to 2020 school year because of the increase in COVID-19 Sases.

Governor Michelle Lujan Grisham, Executive Order 2020-012 (March 26, 2020),

https://www.governor.state.nm.us/wp-content/uploads/2020/03/MLG_EO_2020_012.pdf.

5. The New Mexico Public Education Department (the “PED”) is a constitutionally-
created entity authorized to “have control, management and direction of all public schools.” N.M.
Const. Art. XII, 8 6._See N.M.S.A. 1978 § 22-2-1(A).

6. The PED collaborates with the NM Health Rément regarding decisions about
the return of students to school. See Affidavit of Ryan Stewart 11 2-4, akéeRi@d September

28, 2020), filed September 28, 2020 (Doc.2}@Stewart Aff.”).
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7. New Mexico employed Los Alamos National Labs (“LANL”) to develop an
ongoing epidemiological modeling for weekly updates on the virus trajectory in New Mexico. See
Stewart Aff. 5, at 2.

8. New Mexico would experience an increase in positive COVID-19 cases if schools
return to in-person learning without enhanced safety protocols and limitations on the number of
students present in school buildings. See Stewart Aff. | 5jchtek 22.

9. New Mexico would not experience a significant rise in cases if schools implement
the “hybrid” learning precautions. See Stewart Aff. at 22-23.

10.  On April 1, 2020, the PED published a document addressing frequently asked
guestions related to providing Free aagbropriate Education (“FAPE”) during school closures.

See Providing a Free Appropriate Public Education (FAPE) through a Distance Lédatfogn

during a Closure to Normal School Operations due to the Coronavirus (COVID-19) Pandemic

2020, New Mexico Public Education Department, https://webnew.ped.state.nm.us/bureaus/safe-

healthy-schools/covid-19-coronavirugApr. 1, 2020)(“PED Guidance for Providing FAPE
During COVID-19”).
11. Inthe PED Guidance for Providing FAPE During COVID-19, the PED notes:
At this time, [April 1, 2020] there is a statewide Stay at Home Order issued
by the Governor and Department of Health that is effective until April 10, 2020.
As long as that, or any subsequent Stay at Home Order, is in place, Schools should
not provide facde-face special education services.
PED Guidance for Providing FAPE During COVID-19 at 2.
12. Inits FAPE guidance document, the PED states:
Initially, the US Department of Education issued guidance stating that if
Schools do not provide any educational services to the general student population
during the school closure, then it would not be required to provide services to

students with disabilities during the school closure. However, on March 21, 2020,
new federal guidance was issued angleized that “schools should not opt to
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close or decline to provide distance instruction, at the expense of the students, to
address matters pertaining to services for students with disabilities” and stated that

“to be clear: ensuring compliance with the Individuals with Disabilities Education

Act 1990 (IDEA), Section 504, the Americans with Disabilities Act of 1990 (ADA)
should not prevent any school from offering educational programs through distance
instruction.”

If a School continues to provide educational opportunities to the general
student population during a school closure, then it must ensure that students with
disabilities also have equal access to the same opportunities, including the provision
of FAPE. Schools must ensure that, to the greatest extent possible, each student
with a disability can be provided the special education and related services
identified in the studefd Individualized Education Plan (IEP) developed under
IDEA.

With the extended school closure to the end of this school year, the PED is
requiring Schools to provide Continuous Learning to students, to submit assurances
about the provision of such learning, and to submit and obtain approval by the PED
of a Continuous Learning Plan. Special Education is an included requirement of
the Continuous Learning Plan.

Schools are required by the PED to develop and implement Continuous
Learning Plans and provide general education services to the general population
and are required to ensure that students with disabilities also have equal access to
the same opportunities, including the provision of FAPE. Schools must ensure that,
to the greatest extent possible, each student with a disability can be provided the
special education and related services identified in the stgdif® developed
under IDEA.

PED Guidance for Providing FAPE During COVID-19 at 1.

13. The PED Guidance for Providing FAPE During COVID-19 provides some
information about dispute resolution options for parents such as hearings and mediations, available
under IDEA, and the New Mexico rules for education:

What Dispute Resolution optionsareavailable for Schools and parents
to resolve disagreementsover IDEA services?

The full range of Dispute Resolutions required by the IDEA remains
available. This includes Mediation, Facilitated IEP meetings, State Complaints and
Due Process Hearings. The PED Special Education Division Alternative Dispute
Resolution staff are available to answer any questions . . . .

-14 -



If a School or parent files a due process hearing request, will the due
process hearing take place during the school closure?

Parents and Schools will continue to be able to file special education due
process hearing requests with the PED. The PED requires that Schools have an
administrator assigned to receive these complaints through electronic transmission
during school closure. The parties to a due process complaint should address any
requests for extensions of time to the PED appointed Due Process Hearing Officer.
However, as long as a Stay at Home Order remains in effect, mediations, Facilitated
IEP Meetings, State Complaints, or due process hearings will take place by
telephone, videoconferencing or any other way that ensures effective
communication . . . .

If a state complaint is filed, will it be investigated during the school
closure?

PED will continue to accept State Level Complaints under the IDEA and
state special education rules. The PED requires that Schools have an administrator
assigned to receive these complaints through electronic transmission during school
closure. The parties to a State Complaint should request an extension of time for
exceptional circumstances if COVID-19 will prevent them from responding to the
complaint or participating in the investigation of a particular complaint.

PED Guidance for Providing FAPE During COVID-19 at 10 (emphasis in original).
14.  In March, 2020, Secretary Kunkel issued PHOs prohibiting most public and private

gatherings of any significant size and limiting business operations. See Governor: K-12 school

closings must continue to prevent potential spread of COVID-19, Office of the Governor (March

27, 2020), https://www.governor.state.nm.us/2020/03/27/governor-k-12-school-closings-must-
continueto-prevent-potential-spread-of-covid-19/.

15. In May and June 2020, the PHOs eased some restrictions as COWD-19

transmission rate fell and testing capacity increased. See Governor AnnouncesRéuofeding

for Dine-In Restaurants, Indoor Malls, Gyms, Salons and More, NMDOH (May 28, 2020),

https://cv.nmhealth.org/2020/05/28/governor-announces-limited-reopening-foindine-

restaurants-indoor-malls-gyms-salons-and-mare/; Public Health Order, NMDOH (June 1, 2020),

https://cv.nmhealth.org/wp-content/uploads/2020/06/060120-PHO.pdf.
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16. On July 13, 2020, Secretary Kunkedhtened restrictions in response to “spikes”

in COVID-19 cases in New Mexico and neighboring states._See Public Health Ord2y Neti -

Mexico Department of Health (July 13, 2020), https://cv.nmhealth.org/wp-

content/uploads/2020/07/7.13.20-PHO-1.pdf; Coronavirus in New Mexico, Albuguerque Journal,

https://www.abgjournal.com/coronavirus (last visited Sept. 28, 2020).
17.  On August 28, 2020, Secretary Kunkel issued a PHO that eased some restrictions

as the virus became more contained. See Public Health Order at 1-2, New Mexiton Bxetpat

Health (Aug. 28, 2020), https://cv.nmhealth.org/wp-content/uploads/2020/08/082820-PHO.pdf.

18.  OnJune 25, 2020, Governor Grisham held a press conference to provide an update
on New Mexico’s efforts to combat COVID-19. SeePlaintiffs’ Compilation of Press Releases,

Press Conferences, News Articles, and Social Media Posts at Déileder 12, 2020 (Doc. 25-
1)(“Plaintiffs’ Compilation”); Gov. Lujan Grisham 6/25 Press Conference, Youtube (June 25,
2020), https://www.youtube.com/watch?v=Xp8hgX2nPAWGov. Grisham June 25 Press
Conf.”).

19. Governor Grisham discussed her concerns about reopening schools, explaining
that“we are the fourth state in the country to have the highest median age of educators; knowing
age is a factor for COVID-19 and the risks is another issue . . . we waak®sure that people
are safe.” Gov. Grisham June 25 Press Conf. at 49:36-49:45. Se@laintiffs’ Compilation at 1.

20.  Governor Grisham continued, “the hybrid model is challenging for parents to
navigate,” but noted that “we are going to do everything in our power to minimize how difficult
the navigation is and are clear that we don’t have enough childcare options in the current context
of the state.” Gov. Grisham June 25 Press Conf. at 49:50-50:16. _Sedlaintiffs’ Compilation at

1.
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21.  Governor Grisham affirmed that “our goal is to not to have a hybrid model and
our goal is not to have parents and educators and school districts and all our public education
workers challenged by these difficulties.” Gov. Grisham June 25 Press Conf. at 51:25-51:33. _See
Plaintiffs’ Compilation at 1.

22.  Governor Grisham maintained th&ur goal is to full time in the classroom
education as quick as we can” depending on “how well we do with our COVID safe practices and
how effective we are at maintaining and reducing the rate of spread of COVID in New Mexico.”

Gov. Grisham June 25 Press Conf. at 51:34-52: E2PKintiffs’ Compilation at 1.

23.  Governor Grisham noted that “New Mexico is a multi-generational living
arrangement state, so the opportunity for kids to take this virus and spread it in high rigk areas
way too high for our comfort” particularly because “our educators are older and in higher risk
groups.” Gov. Grisham June 25 Press Conf. at 58:37-59:12. _Se@®laintiffs’ Compilation at 1.

24.  Governor Grisham noted that “if we have an outbreak at a school . . .it’s possible
we would close a school until it’s cleaned, everyone’s tested and we’re clear; it’s possible that we
isolate the virus, we do surveillance testingbut.we allow the school to be open.” Gov.
Grisham June 25 Press Conf. at 1:01:00-1:02:00.PBRéeiffs’ Compilation at 1.

25. On August 27, 2020, Governor Grisham “and state health and education
officials . . .provided a public update on the state’s COVID-19 response and recovery efforts”
including “New Mexico’s preparation for a limited re-entry to inperson learning next month.”

Governor Announces Revised Emergency Public Health Order, Office of the Governor: Michelle

Lujan Grisham (Aug. 27, 2020), https://www.governor.state.nm.us/2020/08/27/governor-
announces-revised-emergency-public-health-ordgthg. 27 Press Release”). See Plaitifts’

Compilation at 1.
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26. PED has worked‘alongside school districts and charter schools statewide to
ensure comprehensive COVID-19 safety and response protocols are established before any
district or charter can be approved to begin limitegerson learning for K-5 age groups after
Labor Day” Aug. 27 Press Release. SeePlaintiffs’ Compilation at 1.

27.  Governor Grisham made the following Facebook post on August 28, 2020:

We have to deliver the education New Mexico kids deserve during
this pandemic. But we can only get back into classrooms if and when every

single precaution for kids, educators, and families is in place.

The health of our families and school communities is non-
negotiable.

| am optimistic that we can be in a place next week to begin formally
approving the reentry proposals that meet those requirements.

We can do this right. But we will only do it safely.

The state will not force any school district to bring students back for
in-person learning. But the state will require districts that do want to return
to be in compliance with strict protocols to keep educators and students safe.
Beyond doubt.

New Mexico has the opportunity to show the U.S. what a safe and
effective learning environment look like during COVID-19. We can be
leaders without sacrificing an inch of our public health focus. And I think
we will be.

Governor Michelle Lujan Grisham, Facebook (Aug. 28, 2020),
https://www.facebook.com/pg/GovMLG/posts/?ref=page_internal PRéasiffs’ Compilation at
2.

3. The PED’s Reentrv Guidance.

1. In late June 2020, the PED issued its official reentry guidance for the 2020 to 2021

school year._See New Mexico Public Education Department Reentry Guidance at 1, New Me
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Public Education Department, https://webnew.ped.state.nm.us/reentry-district-and-school-
guidance/ (last visited Oct. 10, 2020)(“Reentry Guidance”); Stewart Aff. at 56.

2. The PED, in the Reentry Guidance, structured school reentry in phases. See
Reentry Guidance at 4.

3. The Reentry Guidance provides that “[t]he state’s goal is to move all schools into
a full school schedule as soon as it can be safely accomplished.” Reentry Guidance at 4.

4. The Reentry Guidance sets out eight minimum requirements for reentry at public
schools._See Reentry Guidance at 5.

5. Under the Reentry Guidance, “[e]ach school district and charter school shall follow
guidelines for reentry based on the public health ¢andi” Reentry Guidance at 9.

6. Under the Reentry Guidance, public schools may operate in three reentry
categories: (i) remote, (ii) hybrid, and (iii) full reentry. See Reentry Gulat 9.

7. Schools in the remote category, majy]f feasible, . . . remain open for a limited
set of students and staff in order to continue in-person educational services for stuBezks in
3rd grade and students with special needs at a maximum 5:1 student to teacher ratio.” Reentry
Guidance at 10.

8. The hybrid category allows in-person learning where students can be spaced six
feet apart or at fifty percent of classroom capacity. See Reentry Guata®ice

9. The full reentry category allows in-person learning for every student five days per
week. _See Reentry Guidance at 9-10.

10. The Reentry Guidance states P& provide “Real Time Support” to students as

well as “[u]se social emotional programs, groups, and individualized supports developed in the
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‘brick and mortdrsetting to engage students and connect them to tools and resources for remote
learning.” Reentry Guidance at 8 (no citation for quotation).

11. New Mexico uses “gating criteria” when determining when and whether to re-open
New Mexico schools. Scrase Decl. § 7-8, at 4-5.

12.  The gating criteria include: (i) transmission of COVID-19, measured by the rate of
spread and New Mexico daily case) testing capacity measured by the number of COVID-19
test per day and COVID-19 test positivity rate; (iii) contract tracing and isolatiocityapnd
(iv) statewide healthcare system capaaitygasured by adult intensive care unit beds and seven-
day supply of personal protective equipment across the primary hospitals. See Sdrdfs&-Be

at 4-5; Stewart Aff. 1 6, 19, 38, at 3, 6, 11; Public Health Gatingriarfor Reopening New

Mexico, New Mexico Dept. of Health, https://cvmodeling.nmhealth.org/public-health-gating-

criteria-for-reopening-nm/ (last visited Oct. 10, 2Q2®ublic Health Gating Criteria for

Reopening New Mexico, New Mexico Dept. of Health, https://cvmodeling.nmhealth.org/public-

health-gating-criteria-for-reopening-nm/ (last visited Oct. 10, 2020

*The Department of Healdefines “rate of spread” as:

Also known as the effective reproduction number, rate of spread is one
measure of COVID-19 viral spread in a community. The rate of spread illustrates
the mean number of secondary COVID-19 cases produced by one COVID-19 case.

NM evaluates the rate of spreagutarly to understand how well the state’s
organizational and individual social distancing measures are working to diminish
transmission of the virus. Specifically, the rate of spread is calculated in two
formats: 1) a statewide rate of spread; and, 2) regional rates of spreads.
Understanding how the rate of spread varies and evolves regionally is critical in
responding to community-specific needs and challenges.

Spread of COVID-19New Mexico Dept. of Health, https://cvmodeling.nmhealth.org/public-
health-gating-criteria-for-reopening-nm/rate-of-spread/ (last visited Nov. 4, 202@).New

Mexico Daily Cases is the measurement of how many cases the State or County has adjusted per
capita on an average over seven days. See Scrase Decl. 18B@), at
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13. New Mexico uses this gating criteria to issue PHOs when determining the category
of reentry for schools in each county. See Scrase Decl. § 7-8, atewaytSAff. 1 6, 19, 38, at

3, 6, 11; Public Health Gating Criteria for Reopening New Mexico, New Mexico Dept. of Health

https://cvmodeling.nmhealth.org/public-health-gating-criteria-for-reopening-nm/ (last visited Oct.
10, 2020).
14. The New Mexico Daily Cases measurement is reflected in the different colors on

the New Mexico map of CountieSee Scrase Decl. § 11, atMap of Average COVID-19 from

10/13/2020 to 1fP6/2020 In New Mexico Counties, New Mexico Dept. of Health,

https://cvprovider.nmhealth.org/public-dashboard.html (last visited Nov. 4, 2020).
15.  The “green level” for Counties on the map is under eighty cases per one million per
day or eight cases per 100,000 per day over a fourteen-day rolling aveceage [3ecl. 1 8, at 5

See Our Criteria & Sources, COVID Exit Strategy, https://www.covidexitstrategy.org/definitions

and-criteria (last visited Oct. 10, 2020)(defining metrics for phased reopening).

16. The COVID-19 test positivity rate provides information about the effectiveness of
testing results in the state or county. See Scrase Decl. | 8, at 5.

17.  If the test positivity rate is above five percent, there is not enough testing and cases

are being missed as a result. See Scrase Decl. { 8, at 5ritetin @& Sources, COVID Exit

Strategy, https://www.covidexitstrategy.org/definitions-and-criteria (last visited Oct. 10,
2020)(defining metrics for phased reopening).
18. New Mexicds target is at five percent or less for the whole State, and for individual

Counties as well._See Scrase Decl. | 8, at 5; Our Criteria &&nuEOVID EXxit Strategy,

https://www.covidexitstrategy.org/definitions-and-criteria (last visited Oct. 10, 2020)(defining

metrics for phased reopening).
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19. On July 15, 2020, Secretary of Human Services, Dr. David Scrase, stated:

One of the nuances that e learning from doing the reading is that what
actually increases spread is not the kids going to school It’s[that the parents
are now free with their kids in school to go out and about, have more contacts, go
to stores, you know go back to work for example in person, rather than working
from home.

Gabrielle Burkhart, New Mexico Health Officials, Educators Discussing APS Re-Entry Plan

KRQE, https://www.krge.com/news/education/new-mexico-health-officials-educators-
strugglingto-determine-schoale-entry-plans/ (Jul. 15, 2020, updated: July 17, 2020).

20.  On August 3, 2020, the PED released a Reentry Guidance Addendum, which notes
that, for schools operating remotely, small group instruction is allowed in a ratio of five students
to one teacher for (i) pre-kindergarterthird grade; (ii) special education children of all ages; and
(iif) students needing additional support of all ages. See Reentry Guidance Addenduim A at
Reentry District and School Guidance, https://webnew.ped.state.nm.us/reentry-district-and-
school-guidance/ (August 3, 202@.eentry Guidance Addendum”).

21. The Reentry Guidance Addendum also nabas “[s]tudents needing additional
support shall be determined locally and can include students at risk of dropping out, students least
able to participate successfully in remote learning, students with unstable home conditions, and
other locally determined support critefiaReentry Guidance Addendum A at 1.

22.  On August 28, 2020, Governor Grisham posted a Twitter thread discussing school
reopening. _See Michelle Lujan Grisham (@GovMLG), Twitter (Aug. 28, 2020, 8:55 AM),
https://twitter.com/GovMLG/status/1299359982417137665.

23.  On September 3, 2020, Secretary Stewart clarified the $ghal with the
hybrid reentry system:

PED is not requiring any district or charter school to open for in-person

learning. PED stands ready to assist every district, charter and school in the state
in meeting the strict safety requirements and preparation efforts if those local
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entities decide they want to move into the hybrid model. In addition to having an
approved reentry plan, each school district and charter school needs to provide
assurance that they can effectively implement COVID Safe Practices. To that end,
PED along with the State Fire MarstgaOffice, National Guard and local fire are
available to provide on-site guidance and support to ensure that schools are
implementing COVID Safe Practices properly so that educators and students are as
safe as possible

See_Schools In 25 Counties May Launch Hybrid Model Sept. 8, The State of NeaoMe

https://www.newmexico.gov/2020/09/03/schomis25-Counties-may-launch-hybrid-model-
sept-8/ (September 3, 2020).

24.  Beginning on September 8, 2020, PED allowed schools to begin the hybrid reentry
category if the County in which the school is located has average daily cases less than sight case
per 100,000 per day and test positivity under five percent. See Scrase Be@].df1b-6; Stewart
Aff. 1 38, at 11.

25. A school that meets the PEDgating criteria also must have a PED-approved
reentry plan, and the superintendent or charter leader must sign and return an assailzidee
by safety protocols that the PED Reentry Guidance outlines. See Stewart Aff. 1138, at

26. These standards issued by the PED are applied uniformly across New Mexico. See
Stewart Aff. T 19, at 6.

27.  During the 2020 to 2021 school year, the PED has not allowed some Counties in
New Mexico with higher incidence of COVID-19 to begin hybrid reen8ge Scrase Decl. T 11.

See also Map of Average COVID-19 from 9/15/2020 to 9/28/2020 In New Mexico ColN#ies,

Mexico Dept. of Health, https://cvprovider.nmhealth.org/public-dashboard.html (last visited Nov.
4, 2020).
28.  For instance, during September 2 through September 15, 2020, several Counties

did not meet the reentry criteria. See Scrase Decl. § 11 figuré6, 8ee also Map of Average
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COVID-19 from 9/15/2020 to 9/28/2020 In New Mexico Counties, New Mexico Dept. of Health,

https://cvprovider.nmhealth.org/public-dashboard.html (last visited Nov. 4, 2020).

29. Some schools, such as those in the City of Albuquerque, New Mexico, have decided
to delay reopening even though they met the reentry criteria. See Scrase Decl. { 12,ra 9 (noti
that, “in the city of Albuquerque, which as of [the week of September 28, 2020] in Bernalillo
County has only 2.6 cases per 100,000 and a test passivity of 1.3%, the decision was made to delay
reopening of schools until 20217).

30. The PED regularly assesses and publishes whether schools are in reentry

compliance according to the gating criteria. See School Reentry Status, New MexidmBepar
of Health, https://webnew.ped.state.nm.us/reentry-district-and-school-guidance/ (last visited

October 12, 2020). See _School Reentry Status, New Mexico Department of Health,

https://webnew.ped.state.nm.us/reentry-district-and-school-guidance/ (last visited October 12,
2020).

31. The PED has issued many supplementary guidance documents, which offer
resources for improved educational services during remote learning. _See COVID-19

(CORONAVIRUS), New Mexico Public Education Department,

https://webnew.ped.state.nm.us/bureaus/safe-healthy-schools/covid-19-coronavirus/ (last visited
Oct. 12, 2020).

32. PED has issued guidance related to how school districts can provide special needs
students with a FAPE, see PED Guidance for Providing FAPE During COVID-19 at lagnd h

provided some resources for social-emotional supports for students during this time to address

concerns about the impact of the Coronavirus on studenéental health, see Behavioral

Health/Social and Emotional Learning (SEL), New Mexico Dept. of Health,
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https://webnew.ped.state.nm.us/bureaus/safe-healthy-schools/behavioral-health/ (last visited Oct.

12, 2020).
4. Internet Accessin New M exico.
1. New Mexico has some of the lowest rates of broadband access in the nation. See

COVID-19: Internet Access and the Impact on Tribal Communities in New Mexico at 2, filed

September 28, 2020 (Doc. 2)‘COVID-19: Internet Access”).

2. New Mexico ranks 48th nationally with respect to households with broadband
internet. _See COVID-19: Internet Access at 2.

3. Approximately twenty six percent of households in New Mexico do not have
broadband. See COVID-19: Internet Access at 2.

4, Further, nine percent of New Mexicans cannot purchase broadband, because they
live in an area without broadband capacity. See COVID-19: Internet Access at 2.

5. The State of New Mexico has noted a need for “broadband capital subsidy” in rural
areas to address the “broadband gap.” State of New Mexico Broadband Strategic Plan and Rural
Broadband Assessment at 11, filed September 28, 2020 (D8 ‘$iatec Broadband Plan”).

6. Bringing broadband to all rural New Mexicall\cost between two billion and five
billion dollars. See State Broadband Plan at 14.

7. “Much as broadband has proven critical to continued economic and educational life
in the early months of the pandemicthrough work from home, home-based business, and
distance learning it is likely to be a necessary element of Colfdeecovery.” State Broadband

Plan at 19.
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8. The State haa need for federal funding to “close the ‘homework gap -- the
struggle of some students to learn effectively when they do not have internet at home.” State
Broadband Plan at 21 (no citation for quotation).

9. Eighty percent of individuals living on Tribal lands in New Mexico do not have
internet services. See COVID-19: Internet Access at 4.

10. Reasons for this lack of internet access include: (i) inability to afford the cost of
internet services; (ii) location of homes in areas of reservations that prohibit diggjrsy@tures
of adobe homes do not allow for Wi-Fi. _See COVID-19: Internet Access at 4.

11. Even in Bernalillo County, New Mexico, where Albuquerque is located, Native
Americans are less likely to have internet access. See COVID-19: Internet Aicdess

12. Parents in fibal communities “are struggling to keep their children engaged in
their K-12 education without a computer at home or reliabl&Wi-COVID-19: Internet Access
at 4.

13. Before the pandemic, “significant disparities in educational outcomes” existed
among American Indian students and White and Hispanic students. COVID-19: Internet Access
at 5.

14.  “The impact of school closures and the lack of access to online educational
resources have the potential to widen the gap between Native American students and their
counterparts and to exacerbate educational disparities.” COVID-19: Internet Access at 5.

15.  After school closures in March 2020, the PED found over 23,000 American Indian
students in New Mexico public schools lacked broadband devices or capabilities. See COVID-

19: Internet Access at 7.
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16. The amount of American Indian students without access to broadband in New
Mexico is higher, however, than the PED estimates because th& RESessment excludes
students in Albuquerque, Rio Rancho, and Santa Fe, New Mexico, and Bureau of Indidio&Educa
and Tribally operated schools. See COVID-19: Internet Access at 7-8.

17.  Some school districts, including Albuguerque Public Schools, have loaned devices
to students without computers at home. See COVID-19: Internet Access at 8.

18.  Other school districts in rural areas in New Mexico lack the resources to provide
devices; exacerbating the technology access gaps in these areas. See COVID&pAktess
at 8-9.

19. For some students, remote learning is not an effective model for learSieg.

Catlin Rivers et al., Public Health Principles for a Phased Reopening During COVID-19: Guidance

for Governors, Bloomberg School of Public Health at Johns Hopkins University at 11(Apr.
2020) https://www.centerforhealthsecurity.org/our-work/pubs_archive/pubs-pdfs/2020/200417-
reopeningguidancgevernors.pdf (“John Hopkins Report™).

20. Often online education for school age children is not a substitute for in-person
learning and socialization in a school setting. See John Hopkins Report at 1.

21. Long-term school shutdowns will likely lead to increased education disparities and
other consequences for many childr&ee John Hopkins Report at 1.

5. The Impact of School Closureson Children.

1.
]

2. ]
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7. School closures “can lead to severe learning loss, and the need for in-person
instruction & particularly important for students with heightened behavioral needs.” Centers for

Disease Control and Prevention, The Importance of Re-opening ArseSchools this Fall

COVID-19 (July 23, 2020) https://www.cdc.gov/coronavirus/2019-ncov/community/schools-
childcare/reopening-schools.html.

8. Keeping schools closed poses a risk to childréealth and safety. See Declaration
of Dr. Mark McDonald in Support of Application for Temporary Restraining Order (exeauiied J

23, 2020), filed September 17, 2020 (Doc. 4-12)(originally filed in Brach et lewsom et al

Case 2:2@:v-06472-SVW-AFM (C.D. Cal.)), filed on September 16, 2020 (Doc. 28-
8))(“McDonald Decl.”).
9. The United States Department of EducattdiS DOE”) has provided guidance on

how school reentry can comport with the IDEA. See U.S. Department of Education,
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Implementation of IDEA Part B Provision of Services in the COVID-19 Environment, Office o

Special Education Programs (Sept. 28, 2020),
https://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/ga-provision-of-services-idea-part-b-

09-282020.pdf (“September IDEA Guidante

10. The US DOE‘reminds SEAs [State of New Mexico Educational Agencies] and
LEAs [Local Education Agencies] thato matter what primary instructional delivery
approach is chosen, SEAs, LEAs, and individualized education program (IEP) Teams

remain responsiblefor ensuring that afreeappropriate public education (FAPE) isprovided

to all children with disabilities.” September IDEA Guidance at 2 (bold in original).
11. Where“State and local decisions require schools to limit or not provide in-person
instruction due to health and safety concerns, SEAs, LEASs, and IEP Tieamas gelieved of their

obligation to provide FAPE to each child with a disability under IDEASeptember IDEA

Guidance at 3.

12.  “As conditions continue to change throughout the country, some of the special
education and related services included in a thilHEP may need to be provided in a different
manner; however, all children with disabilities must continue to receive FAPE and must have the

‘chance to meet challenging objectivésSeptember IDEA Guidae at 3-4 (quoting Endrew F.

v. Douglas Cty. Sch. Dist., 137 S. Ct. 988, 1000 (2017)).

13. “Therefore, IEP Teams should identify how the special education and related
services included in a chilsl IEP will be provided during the COVID-19 pandemi¢and should

consider a variety of instructional methods and setfingSeptember IDEA Guidance at 4

(quoting_Endrew F. v. Douglas Cty. Sch. Dist., 137 S. Ct. 988, 1000 (2017)).
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PROCEDURAL BACKGROUND

1. The Governor and the Secretaries’ Motion to Dismiss.

On October 5, 2020, the Governor and the Secretaries filed the Governor and Sécretaries
MTD. See Governor and Secretari®$I'D at 1. In the MTD, the Governor and the Secretaries
argue that the Court should dismiss the claims against them under rules 12(b)(1) and 12(b)(6) of
the Federal Rules of Civil Procedure. See Governor and SecreMiiBsat 1. The Governor
and the Secretaries argue that the Plaintifsmmended Complaint fails to satisfy Article Il
standing regarding the Governor, Secretary Kunkel, and Secretary Stewart, andAhsrided
Complaint fails to state a 8 1983 claim against the Governor and Secretary Kunkel for which relief
may be granted. See Governor and Secretavié® at 2.

The Governor and the Secretaries argue that federal courts have limited jurisdiction and
that, if a court lacks jurisdiction, it must dismiss the case. See Governor aathetMTD at

7-8 (citing_Montoya v. Chao, 296 F.3d 952, 955 (10th Cir. 2002); Basso v. Utah Power & Light

Co., 495 F.2d 906, 909 (10th Cir. 1974)). The Governor and the Secretaries argue Gloatrthe
should dismiss the case for lack of subject-matter jurisdiction under rule 12(b)(1). SeeoGover
and SecretariésMTD at 7-8 (citing Fed. R. Civ. P. 12(b)(1)). The Governor and the aee®
contend that courts use a rule 12(b)(6) standard to evaluate rule 12(b)(1) motions. See Governor

and SecretariésVTD at 8 (citing_Muscogee Nation v. Okla. Tax Cormm611 F.3d 1222, 1227

n.1 (10th Cir. 2010)).

Next, the Governor and the Secretaries note that, on March 26, 2020, the Governor ordered
the closure of all public schools for the remainder of the 2019-2020 schogbytaraintain that
“[t]he Governor has not issued any executive order affecting public schools since the March 26

order.” Governor and SecretaridglTD at 3. The Governor and the Secretaries contend that for
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the 2020-2021 school year, the PED issues all orders related to keeping schools closed, and that
the PED"is a constitutionally created entity generally authorized to ‘have control, management

and direction of all public school3. Governor and SecretariddTD at 4 (quoting NMSA 1978,

§ 22-2-1(A)(2004); citing N.M. Const. Art. XII, §§ 6(A), 6(D); NMSA 1978, §§ 22-R)1@2-2-

2 (2004); and NMSA 1978, § 22-2-8 (2003)). The Governor and the Secretaries furttibatote

in June, 2020, the PED issued official Reentry Guidance for the 2020-2021 schdblSemr.

Governor and SecretarieBITD at 5 (citing_New Mexico Public Education Department Reentry

Guidance, New Mexico Public Education Department (June 29, 2020)(updated July 15,
2020)(Doc. 22-1)‘Reentry Guidance™)).

Based on this factual predicate, the Governor and the Secretaries argue that the Plaintiffs
cannot show standing, and that thus the Court does not have jurisdiction over the Governor,
Secretary Kunkel, and Secretary Stewart.  See Governor and Secrdffrizsat 10. The
Governor and the Secretaries argue that “‘a plaintiff must show that: (1) she has suffered an injury
in fact . . . (2) the injury is fairly traceable to the challenged action of the defeaddn®3) it is
likely, as opposed to merely speculative, that the injury will be redressed by the reliefegtjues

Governor and Secretarie®ITD at 10 (quoting Tandy v. City of Wichita, 380 F.3d 1277, 1283

(10th Cir. 2004)). First, the Governor and the Secretaries argue that the Plaiitifts fa
demonstrate that their injuries are fairly traceable to the Governor and Secretary Keekel. S
Governor and SecretariedTD at 11-15. Second, the Governor and Secretaries argue that
Plaintiffs fail to demonstrate a favorable decision will redress their injurieg.G8vernor and

SecretariesMTD at 15-17.

*The Reentry Guidance provides schools with guidelines on how to operate, as well as re-
opening qualifications, during the COVID-19 pandemic.
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The Governor and the Secretaries quote a recent case from the United States Court of
Appeals for the Tenth Circuit for the proposition thaft]o satisfy the traceability requirement,
the defendans conduct must have caused the injuryGovernor and SecretarieMTD at 11

(quoting_Aptive Envtl., LLC v. Town of Castle Rock, 959 F.3d 961, 977 (10th Cir. 20d0g

Governor and the Secretaries argue that the
Plaintiffs’ alleged injuries from the temporary suspension of in-person
learning in schools cannot be fairly traced to the Governor or Secretary Kunkel. . .
. Indeed, Plaintiffs Amended Complaint is devoid of any allegations that the
Governor issued an executive order or that Secretary Kunkel enacted a public health
order regarding public schools or the temporary suspension of in-person learning
for the 2020-2021 school year.
See Governor and Secretaii®TD at 12. The Governor and the Secretaries further argue that
Reentry Guidance is under the PEPurview and that, under New Mexico law, the PED has the
authority to issue the Reentry Guidance: “The PED is vested with the powers and duties to related
to the control, management, and direction of all public schools in this state.” Governor and
SecretariesMTD at 13 (citing N.M.S.A. 1978, § 22-2-1(A); N.M. Const. Art. XII, 88 6(B(D)).

The Governor and the Secretaries contend that the PED issued the Reentry Guidance. See

Governor and SecretariedlTD at 13 (citing Reentry Guidance

The Governor and the Secretaries also argue that the Plaintiffs fail to show how the
Governor and Secretary Kunkel causedrthleged injuries. See Governor and Secretaidd
at 14. The Governor and the Secretaries argue that the Plaintiffs fail to point to the Gamdrnor
Secretary Kunkés action that prohibits in-person learning at public schoB8k Governor and
SecretariesMTD at 14. The Governor and Secretaries contend that local school districts decide
which students receive in-person learning, rather than the Governor or Secretary Kunkel, and that
“[t]herefore, it is the independent action of the school districts, who are not parties to this case,

that are causing Plaintiffalleged injuries.” Governor and Secretarie®ITD at 14.
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Next, the Governor and the Secretaries argue that the Plaintiffs lack standing to sue the
Governor, Secretary Kunkel, and Secretary Stewart, because the Plaintiffe fstablish
redressability. _See Governor and SecretaWgED at 14. The Governor and the Secretaries
contend thatto establish redressability, a “‘plaintiff must also establish it is likely, as opposed to
merely speculative, that the injury will be redressed by a favorable detisi@uvernor and

SecretariesMTD at 14 (quoting Committee to Save the Rio Hondo v. Lucero, 102 F.3d 445, 452

(10th Cir. 1996)). The Governor and the Secretaries argue that the relief which the Plaintiffs
request-- an injunction entered against the Governor and Secretary Kunkel regarding in-person
learning-- will not enable students to go back topirson classes, because “it is the PED that
issued the Reentry Guidance pursuant to its powers and duties related to the control, management,
and direction of all public schools in this state.” Governor and SecretariegITD at 15.

The Governor and the Secretaries argue that even if Secretary Stewart, ascREarg
is enjoined, there is no guarantee that the “requested injunction will likely lead to in-person
learning because local school districts have the discretion regarding how to operate.” Governor
and SecretarieMTD at 16. The Governor and the Secretaries contend that many school districts
have decided to continue remote learning even when they meet tHe REEDtry requirements
“in order to prioritize the safety of their students.” Governor and SecretarieBITD at 16. The
Governor and the Secreiiss, argue, therefore, that the “Plaintiffs must include all superintendents
as defendants in this case to obtain the requested relief.” Governor and SecretarieSITD at 16.
Consequently, the Governor and the Secretaries allege that the Plaintiffs have failed to demonstr
redressability._See Governor and SecretaNEED at 16.

Last, the Governor and the Secretaries argue that the Plaicitiffas under § 1983 “must

allege that each Defendant was a cause of promulgating the purportedly unlawful Reentry
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Guidance,” and that the Amended Complaint lacks sufficient specific allegations demonstrating
that the Governor or Secretary Kunkel were involved in issuing the PRBentry Guidance.
Governor and Secretaridd TD at 18. The Governor and the Secretaries insist thaPthetiffs’

legal conclusion that the Governor and Secretary Kunkel issued the Reentry Guidance is false,”
because of the language of the Reentry Guidance and New Mexico law. Governor ande3ecretar

MTD at 20 (citing_New Mexico Public Education Department Reentry Guidance, New Mexico

Public Education Department (June 29, 2020)(updated July 15, 2020)); N.M. Const. Agel|

6; 88 22-2-1(A), 22-2-2, 22-2-8; Ellenberg v. N.M. Military Inst., 478 F.3d 12820 (10th Cir.

2007)).

The Governor and the Secretaries conclude that the Court should dismiss the Governor,
Secretary Kunkel, and Secretary Stewart from this action for lack of standing, or that the Court
should dismiss the Governor and Secretary Kunkel, because the Plaintiffs fail to demonstrate the
causation that 8 1983 requires. See Governor and SecrekdifiBsat 20-21.

2. TheNM MTD.

New Mexico filed its Motion to Dismiss on October 5, 2020 (Doc. 23)(“NM MTD”). New
Mexico argues that the Amended Complaint does not identify any basis for a claim against New
Mexico as a separate legal entity, meaning New Mexico should be dismissed under rule 12(b)(6).
See NM MTD at 1-2 (citing Fed. R. Civ. P. 12(b)(6)). In the alternabisy Mexico argues that
all claims should be dismissed against it for lack of jurisdiction. See NM MTDN¢®. Mexico
contends:

Although Plaintiffs list New Mexico as a Defendant in the caption, they do
not offer any basis for a claim or relief against the State as a sovereign émtity.
fact, it is unclear whether the State is intended to be a separate Defendant, apart

from the individual Defendants, at all. The State is not listed among the Defendants
in the “Parties and Jurisdiction” section of the complaint. Furthermore, the

-34 -



complaint repeatedly alleges that it is specifically challenging the actions of the
individual Defendants while not mentioning the State.

NM MTD at 3.

Next, New Mexico argues that it has Eleventh Amendment sovereign immunity from any
claim under 42 U.S.C. § 1983, and therefore, any such claims should be dismissedilender
12(b)(1). See NM MTD at 3. New Mexico contends that, because it has sousreignity, it
is ““immune from suits brought in federal courtits/own citizens, by citizens of other states, by

foreign sovereigns and by Indian trib€sNM MTD at 6 (quoting Chamber of Commerce of U.S.

v. Edmondson, 594 F.3d 742, 760 (10th Cir. 2010)). New Mexico continues that themeare th
exceptions to sovereign immunity, but that none apply. See NM MTD at 6.
New Mexico also notes that, althouigldid not seek to dismiss the “Plaintiffs’ IDEA claim
on sovereign immunity grounds, the State expressly preserves this defense.” NM MTD at 2 n.1.
New Mexico states th&t[i]f the case is not dismissed, the State intends to raise additional defenses
by motion under the Rules of Civil Procedure.” NM MTD at 2 n.1.
New Mexico argues that congressional abrogation of sovereign immunity under § 1983
does not allow a party to bring a claim against the State as a separatebexiiye, “neither a
State nor its officials acting in their official capacities grersonsunder § 1983.” NM MTD at

6 (quoting_Will v. Mich. Dept of State Police, 491 U.S. 58, 71 (1989)). New Mexico also that

argues the exception to sovereign immunity Ex Parte Young, 209 U.S. 123 (1908), recognizes does

not apply, because claims Ex Parte Young must be brought against state officials, not the State.
See NM MTD at 7.

3. The Court’s Order to Respond to the M otionsto Dismiss and the Response.

On October 10, 2020, the Court ordered the Plaintiffs to respond to both Motions to

Dismiss by noon on October 12, 2020. See Minute Order, filed October 10, 2020 (Doc. 24)(text
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only entry). On October 12, 2020, the Plaintiffs filed their Response to Defentaoiisn to
Dismiss Governor Grisham, Secretary Kunkel, and Secretary Stewart, filed Octol#202
(Doc. 25)(“Response to MTDs”). The Plaintiffs acknowledge that the Governor’s “Executive
Order of March 26, 2020 closing schools [is] no[t] curisitin] effect,” but argue instead that
“it is implausible after months of press conferences where the school re-entry plan is touted as the
Governors that Secretary Stewastactions were not done in compliance and collaboration with
Secretary Kunkeés orders and with direct input from the Governor.” Response to MTDs at 1-2
(footnote omitted). The Plaintiffs argue that the Court should not treat the Governor, the Ysecretar
of Health and the Secretary of Education separately for purposes of the Motions tosDismis
because they “are all working together to combat what they all claim is still a public health
emergency.” Response to MTDs at 1.

The Plaintiffs argue that the Court does not lack subject matter jurisdiction, because the
Plaintiffs have demonstrated the required elements of standing in their claims against all of the

Defendants. _See Response to MTDs at 3 (citing Tandy v. City of Wichita, 380 F.3dL.2237

(10th Cir. 2004)). The Plaintiffs argue that the “Plaintiffs’ injures are fairly traceable to Governor
Grishamand Secretary Kunkel,” because “all three of these of these actors working together issue
the Governols plan which encompasses Secretary Stésvaeentry guidancé] that has caused
the students to be deprived of their edisgat Response to MTDs at 4 (quotation marks in
original but not attributed to any source). The Plaintiffs insist that Governor Grigleates the
Reentry Guidanceyecause she has “portrayed the actions publicly as her ‘school re-entry plan
and touted that all of her public officials, including not only Secretary Kunkel andt&gcre

Stewart but also Secretary [for Health and Human Services Dr. David] Semked out this
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plan to ensure the safety of students during the pandemic.” Response to MTDs at 4. The Plaintiffs
conclude:

It is in reality quite frivolous to waste this Cowgrttime quibbling about
who’s plan it really is that is causing the deprivation of at least a quasi-fundamental
liberty and denying students with special needs of their federally protected FAPE
when the Governor has publicly touted that it is her plan carried out in accordance
with the orders of her Secretary of Health and pursuant to the guidance issued by
her Secretary of Education.

Moreover, it is laughable to try to shift the burden of redressability to the
Districts who have been explicitly clear in public and as alleged in the complaint
that, but for the prohibitions of Defendants they would make both in-person and
virtual school available to the students, thus alleviating any Constitutional injury.

Response to MTDs at 4-5.

4. The Plaintiffs’ Notice Voluntarily Dismissing the State of New M exico.

On October 12, 2020, the Plaintiffs filed a Stipulation of Voluntary Rule 41 Dismissal of
The State Of New Mexico, filed October 12, 2020 (Doc. 26). The Plaintiffs stated that they were
“voluntarily dismiss[ing] the State of New Mexico from this matter” pursuant to Federal Rule of
Civil Procedure 41(a)(1)(A)(ii). Stipulation of Voluntary Rule 41 Dismissal of TtageeSOf New
Mexico at 1. The Plaintiffs did not describe why they had dismissed New Mexico. @datimn
of Voluntary Rule 41 Dismissal of The State Of New Mexico at 1.

5. The Defendants’ Reply in Support of Motion to Dismiss Governor Grisham,
Secretary Kunkel, and Secretary Stewart.

On October 15, 2020, the Defendants filed a Reply in Support of the Governor and
SecretariesMTD. See Reply in Support of Motion to Dismiss Governor Grisham, Secretar
Kunkel, and Secretary Stewart, filed October 15, 2020 (Doc. 34)(“Reply”). The Defendants insist
that the Plaintiff§ Amended Complaint does not contain allegations “sufficient to establish the

requirements for Article III standing and their § 1983 claim.” Reply at 2. The Defendants also
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note that the Response to MTDs does not cite the Amended Complaint to support its arguments.
See Reply at 2 (citing Amended Complaint).

First, the Defendants contend that the Plaintiffs lack Article Il standing for their claims
against Governor Grisham, Secretary Kunkel, and Secretary Stewart. SeeaiR2y The
Defendants argue that rule 12(b)(6) applies, and that the Amended Complaint itselfateust s

sufficient allegations to establish Article 11l standing. See Reply at 3 (citingddascNation v.

Okla. Tax Comnn, 611 F.3d 1222, 1227 n.1 (10th Cir. 2010). The Defendants aver that the Court

“cannot review matters outside the complaint.” Reply at 3 (quoting Carter v. Daniels, 91 F. App

83, 85 (10th Cir. 2004))Consequently, the Defendants insist that the Court should not consider
the additional facts in the Response to MTDs. See Reply at 3. The Defendants nibte that
Amended Complaint is “completely silent as to” these facts, “particularly that the Governor claims
the PED Reentry Guidance is her school plan.” Reply at 4 Further, the Defendants maintain that
no authority establishes the Goversafocial media posts or press conferences are “executive
orders or any other type of law.” Reply at (citing MOO, 2020 WL 6063799, at *136).

Next, the Defendants urge that the Plaintiffs have confused well-pled facts with legal
conclusions in their Amended Complaint. See Reply at 4. Further, the Defendants contend that

the Amended Complaint fails to establish that the Plaintiffgiries are fairly traceable to the

Governor and to Secretary Kunkel. See Reply at 4 (citing Bronson v. SwéffeR.3d 1099,
1109 (10th Cir. 2007)). The Defendants continue that the Plaintiffs must show a “‘substantial
likelihood that the defendalst conduct caused plaintiff injury in fact?” Reply at 5 (quoting

Bronson v. Swensen, 500 F.3d at 110Next, the Defendants aver that the Governor and

Secretary Kunkel have not causee¢personlearning to be suspended, and that Plaintiffs “provide

no authority that Secretary Kunkel or the Governor are responsible for, or can ¢batrekntry
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process for public schools.” Reply at 5. Moreover, the Defendants note that Governor Grisham
has not issued any executive orders related to school closures for the 2020-21 schgBegear
Reply at 5-6. The Defendants reiterate that the arguments just described also apply to the

Plaintiffs’ IDEA claims. _See Reply at 6 (citing Nova Health Sys. v. Gandy, 416 F.3d 1149, 1157

(10th Cir. 2005) The Defendants insist that the “entit[ies] responsible for determining which”
special needs students “can receive in-person learning are the local school districtsiot the
Governor or Secretary Kunkel.” Reply at 6.

Next, the Defendants argue that the relief sought against the Governor and the Secretaries
cannot redress the Plaintifi;mjuries See Reply at 6To establish redressability, the Defendants
maintain, the Plaintiffs “‘must also establish it is likely, as opposed to merely speculative, that the

injury will be redressed by a favorable decisidnReply at 6 (quoting Comm. to Save the Rio

Hondo v. Lucero, 102 F.3d 445, 452 (10th Cir. 1996)). The Defendants continue thatatithe

enters the Plaintiffsrequested injunction against the Governor and Secretary Kunkel, the
injunction will not change anything, because the PED issues the Reentry Guidance. See Reply at
7. Regarding Secretary Stewart, the Defendants aveétlihatquested injunction will not ‘likely’

reinstate in-person learning, because the Reentry Guidance gives school districts the discretion to
continue remote learning even when permitted to advance to the hybrid model.” Reply at 7.

Further, the Defendants note thia¢ Amended Complaint does not contain any “assertion that,

but for the Reentry Guidance, local school districts in the Counties at issue would provide in-
person learning to their students.” Reply at 8. The Defendants contend that itfsire speculation”

whether school districts will allown-person learning and that therefore the Plaintiffs lack

standing. Reply at 8. Similarly, the Defendants argue that the Plain¢ibisclusory assertions
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regarding the Governor and Secretary Kuikebnnection to the Reentry Guidance in the
Amended Complaint are inadequate to establish causation pursuant to § 1983.” Reply at 9.

The Defendants ask the Court to dismiss Governor Grisham, Secretary Kunkel, and
Secretary Stewart for lack of standing. See Reply at 9. In the alternatiizefémelants ask the
Court to dismiss Governor Grishamd Secretary Kunkel for “failure to demonstrate the requisite
causation required for their claims.” Reply at 9.

0. The Memorandum Opinion and Order.

The Court issued a Memorandum Opinion and Order (“MOO”) on October 14, 2020. See

Hernandez v. GrishamNo. CIV 20-0942 JB\GBW, 2020 WL 6063799 (D.N.M. Oct. 14,

2020)(Browning, J.).The Court made the following conclusions:

() the Plaintiffs have shown that they likely have standing to bring claims
against Secretary Stewart, but have failed to demonstrate that they are likely to have
standing to sue Governor Grisham and Secretary Kunkel because they have not
successfully established the causation and redressability prongs of the standing
inquiry with respect to these two defendants; (ii)) only Woodworth likely has
standing under the IDEA, because Hernandez and Gallegos are not parents of
special needs children; (iii) New Mexico likely has sovereign immunity with
respect to the Plaintif§ § 1983 claims because the statute does not allow plaintiffs
to sue states directly for constitutional violations, but likely lacks sovereign
immunity under the IDEA because Congress has abrogated state sovereign
immunity under the IDEA,; (iv) the Court likely will not certify Plaintiffproposed
subclasses, because Plaintiffs have not established that they are likely to establish
commonality and typicality successfully on the merits pursuant to rule 23(a) of the
Federal Rules of Civil Procedure; (v) the Plaintiffsibstantive due process and
equal protection claims are unlikely to succeed on the merits because the Reentry
Guidance is rationally related to a legitimate state interest, and remote instruction
does not per se violate a statduty to provide adequate free public education; (vi)
the Defendants have not violated the Plaintiffsocedural due process rights
because the re-entry guidance is quasi-legislative; (vii) Woodworth need not
exhaust the available administrative remedies under the IDEA because the
deficiencies in her IEP present a purely legal question; and (viii) a temporary
restraining order is appropriate with respect to Woodworth alone because she is
likely to succeed in demonstrating that her Individualized Education Plan (“IEP”)
violates the IDEA.
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MOO, 2020 WL 6063799, at *1. Consequently, the Court granted in part and deniedtire part
Plaintiffs’ Motion for Preliminary Injunction and TROMOO, 2020 WL 6063799, at *1.

7. TheHearing.

The Court held a hearing on October 19, 2020. See’Glstikutes at 1, filed October 20,
2020 (Doc. 37). First, the Court advised the parties that it was concerned about dismissing
Governor Grishambecause “the Governor is so involved in the policy-making for her cabinet
people.” Tr. at 3:6-12 (Court). The Court continued thathought school closure “orders are
probably coming out of the PED rather than coming through Seci€taiel.” Tr. at 3:15-17
(Court). Nonetheless, the Court informed the parties that it “may” dismiss the Governor and
Secretary Kunkel from the case. Tr. at 4:21-25 (Court)e Court also noted that it would be
“concerned if Secretary Stewart put in place something that had no in-person component for
children with disabilities. Tr. at 5:14-19 (Court). Such an action, the Cadrtreight merit class
certification for children with disabilities. See Tr. at 5:22-6:8 (CouFt)e Court also noted that
it thought “the Governor is probably going to fall by the wayside, unless we start picking up some
class wide relief as to children with disabilities. But maybe not on the grounds the Deferglants a
proposing.” Tr. at 7:20-24 (Court).

The Defendants noted that it appears that the case could involve ultimately a single
plaintiff, and the Defendants thought “that’s something that can probably be fixed with a phone
call.” Tr. at 7:9-12 (Garcia). The Defendants also advised the Court of logistical concerns about
guarantine procedures for the upcoming preliminary injunction hearing. See Trlat(@4rcia).

The Defendants then argued that the Plaintifsmended Complaint fails to link Governor

Grisham and Secretary Kunkel to the PED Reentry Guidance. See Tr. at 10rti8)(Ga
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The Court asked the Defendants whether, if Governor Grisham asks Secretary tStewart
open schools, the schools would open. See Tr. at 10:7-11 (Court). The Defengantacshat
they “would assume so.” Tr. at 10:12 (Garcia). The Court asked whether, similarly, if Governor
Grisham asked Secretary Stewart to close all schools, the schools would clo3e. a5&8:13-
17 (Court). The Defendants responded tiitd$ possible, I mean, those are hypotheticals.” Tr. at
10:18-20 (Garcia)The Court noted that Governor Grisham appears to speak authoritatively about
schools in press conferences and social media. See Tr. at 10:21-11:5 (Court).

Next, the Defendants informed the Court that Secretary Kunkel retired in September, 2020,
and argued that her retirement further undermines the Plaintiffs redressability argueeeiit. S
at 11:22-12:12 (Court, Garcialhe Defendants continued that “just because the Governor has a
generalized duty to uphold the law do#snean you get to hook her in to ever lawsuit against a

member of the executive branch.” Tr. at 12:14-25 (Garcia)(citing Mcintyre v. KelliMo. 18-2617-

DDC-GEB, 2020 U.S. Dist. LEXIS 97225, at *10 (D. Kan. June 3, 2020)(Crabtreelde Court
agreed that respondeat superior does not a@ppfy 1983 claims, but noted that, if Governor
Grisham is in the same room as the Secretary Stewart making policy, and if Governor Grisham
appears to exercise a degree of control over the °EBentry Guidangé&then you begin to have
a different situation.” Tr. at 13:4-10 (Court). The Court also noted that it was not “wedded to the
complaint” under rule 12(b)(1). Tr. at 13:13-20 (Court). The Defendants replied that they brought
the MTD pursuant to both rule 12(b)(1) and rule 12(b)(6). See Tr. at 13:21-2%)(Cour

The Defendants continued that, although Governor Grisham has the power to regulate for
public health, her public health orders do not currently apply to schools. See 14:1-15
(Garcia). TheCourt noted that, considering “practicalities, it looks like the Governor controls her

people. Even if other people are signing the orders, she seems to be knee desybarfdrther
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in all these decisions that are being made.” Tr. at 14:16-21 (Court). The Defendants acknowledged
that Governor Grisharms “the boss.” Tr. at 14:22 (Garcia).

Next, the Defendants advised the Court that special needs students canimggergen
learning in groups of five to one, and that “I wouldn’t expect that to change going forward, even
if there was a wider shut down of schools than there is currently.” Tr. at 17:20-25 (Garcia). The
Court asked the Defendants about schools that are not providing special needs studemts with
personlearning: “It would seem . . . that wéve got a situation where Secretary Stewart may be
obligated to require that.” Tr. at 18:1-5 (Court). The Defendants agreed, but argued that the school
districts should be joined as Defendabtgause “there are some school districts that believe they
do not have to comply with PED directives.” Tr. at 18:6-19 (Garcia). The Defendants continued
that they would “get a letter out . . . that is in accordance with the Césiinstruction on the TRO,

S0 Secretary Stewart sends a letter to the schools sayiitg potitled to dan-person learning at

5:1 ratios, please do it.” Tr. at 19:8-15 (Garcia). The Defendants also advised the Court that they
are planning to file a subsequent motion to dismiss thiatliscuss the claimsubstance. See Tr.

at 20:8-13 (Garcia). The Court noted that it does not think the Plaintiffs have standing under the
IDEA to sue Governor Grisham. See Tr. at ZLZourt). The Defendants responded that “I

think we have enough here to dismiss everybody except Secretary Stewart . . . lvitlrelaan
remaining we have this one individual parent with this one individual child, and the Secretary,
which will of course give that directive, and then therétianything left after that. Tr. at 21:12-

21 (Garcia).

The Phintiffs responded that Secretary Kunkel does not provide “us any relief; at this point
we wouldrit holler too loudly about her dismissal” and therefore conceded to Secretary Kunkel’s

dismissal. Tr. 23:18-20 (Dunn). The Court indicated that, to show causation regardeigr§ec
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Kunkel, the Plaintiffs Wl need to produce evidence of meeting minutes or something similar
where Secretary Kunke involved directly in preparing the Reentry Guidance, because otherwise
linking school directives to Secretary Kunkel would be speculative. See Tr. at 24:9-28.(Cour
The Court advised the Plaintiffs that it did not see “constitutional claims here . . . . It looks like
your best case is for the disabled children” under the IDEA. Tr. at 25:12-17 (Court). The Plaintiffs
agreed. _See Tr. at 25:18 (Dunn). The Plaintiffs continued that, at the peslinmjunction
hearing, they intend to present evidence that would allow the Court to grant class-wide relief under
the IDEA. See Tr. at 25:21-26:3 (Dunn). The Court explained:
One of the things | struggled with is, while |1 was troubled by tghat

happening with the disabled children, I just simply cotiligure out how to write

the relief. And I cait really enter injunctive relief that enforceable if | cantell

the Defendants what they have to do. Finally, | ended up thinking all I could do

was for the individual Plaintiff
Tr. at 26:4-12 (Court). The Plaintiffs explained that the current Reentry Guidance atiyws
special needs students to attend school in small groups with other special needs students, and
emphasizedhat “socialization between special needs students and nonspecial needs students” is
crucial. Tr. at 27:20-23 (Dunn). The Plaintiffs insisted that the Court should issuéearihat
would “allow in-person learning in sufficient numbers to allow students with special needs to also
socialize with students with naspecial needs and have them in the classrooms as well.” Tr. at
27:25-28:4 (Dunn). The Court askiédhere is evidence in the record about socialization between
special needs and non-special needs students. See Tr. at 28:12-17 (CouR)aintifis could

not indicate where this evidence is in the current recafdi®ugh they thought it might be in “Dr.

Anna Walkets” declaration.” The Plaintiffs noted that therdlivbe further evidence on this issue

The Court has examined the Declaration of Anna Walker, filed September 17, 2020 (Doc
4-14)(“Walker Decl.”), who is a special education teacher and school administrator. The Walker
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at the upcoming hearing. See Tr. at 28:23-25. The Court asked the Plaintiffs whetB&sthe
require this form of socialization, and the Plaintiffs advised the Court that some IEPs contain that
requirement, but that Woodworthdoes notSee Tr. at 29-18 (Court, Dunn). Still, the Plaintiffs
argued that the socialization with non-special needs children aspatierent in [Woodworth's]
IEP,” and that the “IEP was crafted in a time where that wasn’t an issue.”® Tr. at 30:9-14 (Dunn).
The Plaintiffs advised the Couttat the only issue is “socialization between non-special needs
students and special needs stud&niisd that every disabled child has an “IDEA right to have
socialization that includes nondisabled children.” Tr. at 31:15-32:9 (Dunn, Court).

Next, the Court asked the Plaintiffs to explain “why it is so important that these children
socialize with children without disabilities, because children with disabilities run the gahere T
could be one kid th& got one disability, another child with a different disability, but you could

still havea pretty diverse and robust classroom.” Tr. at 38:22-39:3 (Court). The Plaintiffs argued

Decl. does not indicate a need for special needs students to interact with non-special needs
students._See generally Walker Decl. The Walker Decl. provides:

When school campuses are closed and education is moved entirely online,
many of the guarantees and key ten[et]s afforded to special needs children under
the Individuals with Disabilitis Education Act (“IDEA”) collapse. The home is
recognized as being the most restrictive setting in the continuum of special
education placements, next to a residential treatment facility. The IDEA clearly
states that students with disabilities have a right to be in the least restrictive setting.
| know from first-hand experience that, even under the best of circumstances, it is
challenging for schools to provide a free and appropriate education in the least
restrictive environment. At a minimum, waivers should be allowed for students
with special needs to so that they can receive in-person instruction.

Walker Decl. 5, at 2.
8The Court notes that Addendum to WoodwistlEP is dated September 10, 2020, after

the pandemic reached New Mexico in March, 2020. See Woodworth Individualized Education
Plan at 37, filed under seal September 28, 2020 (Doc. 12).
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that Woodworths daughter, for example, needs to interact with children without disabilities for
her “development as a student and then growing into an adult.” Tr. at 39:16-40:7 (Dunn).

The Defendants argued that the Plaintiffs had not presented a clear class defi@éon. S
Tr. at 47:15-25 (Garcia). Further, the Defendants contended that the Plaintiffs are as&img for
order that does not relate directly to Woodwtsttaughter._See Tr. at 48:1-12 (Garcia). The
Defendants continued that “the idea that every student’s IEP is going to include this issue that there
has to be socialization with students who are not on an IEP is wildly speculative.” Tr. at 48:13-17
(Garcia). The Defendants also noted that tleyhot understand why the Plaintiffshildren
camot socialize after school. See Tr. at 49:6-14 (Garcia). The Defendants insisted:

If the claims are going to change, and patrticularly if the factual predicate

for the IDEA claim is going to change, then the Complaint has to be amehded.

also think we need a class definition that is consistent and comports with the claims

that are now being brought about for the first time today, so that we have a basis

again to respond to that and challenge that.
Tr. at 48:18-25 (Garcia). The Defendants also averred that every superintendentatetheetls
to be joined;because they’re the only people that can execute the kind of relief that the Plaintiffs
are seeking.” Tr. at 50:9-13 (Garcia). The Defendants noted that the IDEA does not apply to
children without disabilities, the Court agreed, and the Defendants said that the Plaatiffsg
to “force students who are not part of the IDEA and who do not have a disability to come to
school.” Tr. at 56:23-57:8 (Garcia, Court, Garcia) he Plaintiffs advised th€ourt that “because
we’ve conceded today that Secretary Kunkel really dogsovide us much . .we’ll remove

her.” Tr. at 59:8-12 (Dunn).

LAW REGARDING RULE 12(b)(1)

“Federal courts are courts of limited jurisdiction; they are empowered to hear only those

cases authorized and defined in the Constitution which have been entrusted to them under a
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jurisdictional grant by Congress.” Henry v. Office of Thrift Supervision, 43 F.3d 507, 511 (10th

Cir. 1994)(citing Bender v. Williamsport Area Sch. Dist., 475 U.S. 534, 541 (1986§d States

v. Nixon, 418 U.S. 683 (1974); Tafoya v. U.S. Diey Justice, Law Enf Assistance Admin., 748

F.2d 1389, 1390 (10th Cir. 1984)). A plaintiff generally bears the burden of demmgsthei

court’s jurisdiction to hear his or her claims. See Steel Co. v. Citizens for a Bette 523 U.S.

83, 104 (1998)(“[T]he party invoking federal jurisdiction bears the burden of establishing its
existence.”). Because “federal courts are courts of limited jurisdiction, we presume no jurisdiction

exists absent an adequate showing by the party invoking federal jurisdiction.” U.S. ex rel. Hafter

v. Spectrum Emergency Care, Inc., 190 F.3d 1156, 1160 (10th Cir. 1999)1 Zhj€l) allows a
party to raise, by motion, the defense of the ¢etitick of jurisdiction over the subject matter.”
Fed. R. Civ. P. 12(b)(1).

The Tenth Circuit has held that motions to dismiss for lack of subjater jurisdiction
“generally take one of two forms: (1) a facial attack on the sufficiency of the complant
allegations as to subject-matter jurisdiction; or (2) a challenge to the actual facts upon which

subjectmatter jurisdiction is based.” Ruiz v. McDonnell, 299 F.3d 1173, 1180 (10th Cir. 2002).

On a facial attack, a plaintiff enjoys safeguards similar to those provided in opposing a rule
12(b)(6) motion: the court must consider the complaimlegations to be true. See Ruiz v.

McDonnell, 299 F.3d at 1180; Williamson v. Tucker, 645 F.2d 404, 412 (5th Cir.), ceigdde

454 U.S. 897 (1981). When the attack is factual, however,

a district court may not presume the truthfulness of the comjdafattual
allegations. A court has wide discretion to allow affidavits, other documents, and
a limited evidentiary hearing to resolve disputed jurisdictional facts under Rule
12(b)(1). In such instances, a cositeference to evidence outside the pleadings
does not convert the motion to a Rule 56 motion.

-47 -



Holt v. United States, 46 F.3d 1000, 1003 (10th Cir. 1995)(citations omified) World Fuel

Servs., Inc. v. Nambe Pueblo Dev. Corp.,, 362 F.Supp.3d 1021, 1086-87 (D.N.M.

2019)(Browning, J.)._Alto Eldorado Partners v. City of Santa Fe, No. CIV 08JBIAET, 2009

WL 1312856, at *8-9 (D.N.M. March 11, 2009)(Browning, J.);cfin other grounds by 634 F.3d

1170 (10th Cir. 2011). The United States Court of Appeals for the Fifth Circuit has stated:

“[T]he trial court may proceed as it never could under 12(b)(6) or Fed. R. Civ. P.

56. Because at issue in a factual 12(b)(1) motion is the trial’squrisdiction -

- its very power to hear the casehere is substantial authority that the trial court

is free to weigh the evidence and satisfy itself as to the existence of its jeower
hear the case. In short, no presumptive truthfulness attaches to pfaintiff
allegations, and the existence of disputed material facts will not preclude the trial
court from evaluating for itself the merits jotisdictional claims.”

Williamson v. Tucker, 645 F.2d 404, 412-13 (5th Cir. 1981)(quating Mortensen vEEdsESav.

& Loan Assn, 549 F.2d 884, 891 (3d Cir. 1977)).
When making a rule 12(b)(1) motion, a party may go beyond the coniplali@gations
to challenge the facts upon which jurisdiction depends, and may do so by relying on affidavits or

other evidence properly before the court. See New Mexicans for Bill Richardson v. Gaé#ales,

F.3d 1495, 1499 (10th Cir. 1995); Holt v. United States, 46 F.3d 1000, 1003 (10th Cir. D95).

those instances, a colgteference to evidence outside the pleadings does not convert necessarily

the motion to a rule 56 motion for summary judgment. See Holt v. United States, 46 F.3d at 1003

(citing Wheeler v. Hurdman, 825 F.2d 257, 259 n.5 (10th Cir. 1987)). Where, hotheveourt

determines that jurisdictional issues a rule 12(b)(1) motion raises are intertwined with tee case
merits, the court should resolve the motion under either rule 12(b)(6) or rule 56. See Bawklin

Corp. v. United States, 180 F.3d at 1129; Tippett v. United States, 108 F.3d 1194, 1196 (10th Cir

1997). “When deciding whether jurisdiction is intertwined with the merits of a particular dispute,

‘the underlying issue is whether resolution of the jurisdictional question requires resolution of an
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aspect of the substantive claiih. Davis ex rel. Davis v. United States, 343 F.3d 1282, 1296

(10th Cir. 2003)(quoting Sizova v. Nhtnst. of Standards & Tech., 282 F.3d 1320, 1324 (10th

Cir. 2002)). “When subject-matter jurisdiction is dependent upon the same statute which provides
the substantive claim in the case, the jurisdictional claim and the merits are considered to be

intertwined.” Garcia v. United States, No. CIV 08-0295 JB/WDS, 2009 WL 1300938, at *9

(D.N.M. March 30, 2009)(Browning, J.)(citing Wheeler v. Hurdman, 825 F.2d at_259; Holt v.

United States, 46 F.3d at 1003).

LAW REGARDING MOTIONSTO DISMISS UNDER RUL E 12(b)(6)

Rule 12(b)(6) authorizes a couo dismiss a complaint for “failure to state a claim upon
which relief can be granted.” Fed. R. Civ. P. 12(b)(6). “The nature of a rule 12(b)(6) motion tests
the sufficiency of the allegations within the four corners of the complaint after taking those

allegations as true.” Mobley v. McCormick, 40 F.3d 337, 340 (10th Cir. 1994). A court may also

consider documents to which the complaint refers, if their adequacy is central to thefglaintif

claims and their authenticity is unquestioned. See Armstrong v. N.M. Disability Det. 2&8;s.,

F. Supp. 3d 1193, 1201 n.3 (D.N.M. 2017)(Browning, J.)(concluding that the Court properly
considered notices attached to the motion and not to the complaint, because the complaint
referenced them, their adequacy was central to the plaintlefsns, and their authenticity was

unquestioned) See also GFF Corp. v. Associated Wholesale Grocers, Inc., 130 F.3d 1381, 1384

(10th Cir. 1997)(“[1]f a plaintiff does not incorporate by reference or attach a document to its
complaint, but the document is referred to in the complaint and is central to the ptaiteiii, a
defendant may submit an indisputably authentic copy to the court to be considered|.]”).

A complaints sufficiency is a question of law, and, when considering a rule 12(b)(6)

motion, a court must accept as true all well-pled factual allegations in the complaint, view those
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allegations in the light most favorable to the non-moving party, and draw all reasonaleleceser

in the plaintiffs favor. _See Tellabs, Inc. v. Makor Issues & Rights,, 561 U.S. at 322 O]nly

if a reasonable person could not draw . . . an inference [of plausibtity]tfre alleged facts would

the defendant prevail on a nt to dismiss.”); Smith v. United States, 561 F.3d 1090, 1098 (10th

Cir. 2009)(“[F]or purposes of resolving a Rule 12(b)(6) motion, we accept as true all well-pleaded
factual allegations in a complaint and view these allegations in the light most favorable to the

plaintiff.”)(quoting_Moore v. Guthrie, 438 F.3d 1036, 1039 (10th Cir. 2006)). At the miation-

dismiss stage, the court does not weigh the evidence, and ““is interested only in whether it has
jurisdiction and whether the Plaintiffs plead a claimefief that is plausible on its face.” Begay

v. Pub. Serv. Co. of N.M., 710 F. Supp. 2d 1161, 1199 (D.N.M. 2010)(Browhijng,

A complaint need not set forth detailed factual allegations, yet a “pleading that offers labels
and conclusions or a formutatcitation of the elements of a cause of action” is insufficient. Igbal,

556 U.S. at 678 (citing Bell Atl. Corp. v. Twombl§50 U.S. 544, 555 (2007)). “Threadbare

recitals of the elements of a cause of action, supported by mere concluseneststalo not
suffice.” Igbal, 556 U.Sat 678. “Factual allegations must be enough to raise a right to relief
above the speculative level, on the assumption that all the allegations in the complaint are true

(even if doubtful in fact).” Bell Atl. Corp. v. Twombly, 550 U.S. at 555 (citation omitted). See

Duncan v. Citibank (S.D.), N.A., No. CIV 06-0246 JB/KBM, 2006 WL 4063021, at *3 (@.N.

June 30, 2006)(Browning, J.)(dismissing a civil cause of action under the Rackétemmnded
and Corrupt Organizations Act, 18 U.S.C. 88 1961-18668CO”) cause of action from a
complaint where the complaint alleged a single physical act, and not a pattewketeering

activity, and a pattern of activity is one of the elements necessary to BI©alaim).
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To survive a motion to dismiss, a plaintffcomplaint must contain sufficient facts that, if

assumed to be true, state a claim to relief that is plausible on its face. Sédl.Bedrp. v.

Twombly, 550 U.S. at 570; Mink v. Knox, 613 F.3d 995, 1000 (10th20i10). “A claim has

facial plausibility when the pleaded factual content allows the court to draw the reasonable
inference that the defendant is liable for the misconduct alleged.” Igbal, 556 U.S. at 678 (citing

Bell Atl. Corp. v. Twombly, 550 U.S. &t56). “Thus, the mere metaphysical possibility that some

plaintiff could prove some set of facts in support of the pleaded claims is insufficient; the

complainant must give the court reason to believe that this plaintiff has a reasonable likelihood of

mustering factual support for these claims.” Ridge at Red Hawk, LLC v. Schneider, 493 F.3d
1174, 1177 (10th Cir. 2007)(emphasis omitted). A court will not construe a plaipi¢adings

“so liberally that it becomes his advocate.” Bragg v. Chavez, No. CIV 07-0343 JB/WDS, 2007

WL 5232464, at *25 (D.N.M. Aug. 2, 2007)(Browning, J.). The Tenth Circuistated:

“[P]lausibility” in this context must refer to the scope of the allegations in a
complaint: if they are so general that they encompass a wide swath of conduct,
much of it innocent, then the plaintiffs “have not nudged their claims across the line

from conceivable to plausible.” The allegations must be enough that, if assumed to

be true, the plaintiff plausibly (not just speculatively) has a claim for relief.

Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008)(quoting Bell Atl. Corp. v. Twombly

550 U.S. at 570)(internal citations omitted). See Gallegos v. Bernalill@®d@tyf Cty. Comnrs,

278 F. Supp. 3d 1245, 1259 (D.N.M. 2017)(Browning, J.).
Generally, the sufficiency of a complaint must rest on its contents alone. Seevaasa

Ulibarri, 595 F.3d at 1125. Emphasizing this point, the Tenth Circuit, in Carter v. Daniels, 91 F

App’x 83 (10th Cir. 2004) states: “When ruling on a Rule 12(b)(6) motion, the district court must
examine only the plaintif6 complaint. The district court must determine if the complaint alone

is sufficient to state a claim; the district court cannot review matters outside of the complaint.” 91
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F. Appx at &° There are three limited exceptions to this general principle: (i) documents that

the complaint incorporates by reference, see Tellabs, Inc. v. Makor &8ughts, Ltd., 551 U.S.

at 322; (ii) “documents referred to in the complaint if the documents are central to the plaintif

claim and the parties do not dispute the documentkenticity,” Jacobsen v. Deseret Book Co.

287 F.3d 936, 941 (10th Cir. 2002); and (fipatters of which a court may take judicial notice,”

Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. at 322. SalecBt Choice of Am., Inc.

v. NBC Universal, Inc., 861 F.3d at 1103 (holding that the district court did not err by reviewing

a seminar recording and a television episode on a rule 12(b)(6) motion, which were “attached to
or referenced in the amended complaint,” central to the plaintiff’s claim, and “undisputed as to
their accuracy and aunticity”). “[T]he court is permitted to take judicial notice of its own files

and records, as well as facts which are a matter of public record.” Van Woudenberg v. Gibspn

211 F.3d 560, 568 (10th Cir. 2000), abrogated on other grounds by McGregor v. GibsoBd248 F.

946, 955 (10th Cir. 2001).

In Gee v. Pache¢627 F.3d 1178 (10th Cir. 2010), the defendants “supported their motion

with numerous documents, and the district court cited portions of those motions in granting the

Carter v. Daniels is an unpublished opinion, but the Court can rely on an unpublished
opinion to the extent its reasoned analysis is persuasive in the case before 10tHS€ir. R.
32.1(A), 28 U.S.C. (“Unpublished opinions are not precedential, but may be cited for their
persuasive value.”). The Tenth Circuit has stated:

In this circuit, unpublished orders are not binding precedent, ... and ..
citation to unpublished opinions is not favored.... However, if an unpublished
opinion . . . has persuasive value with respect to a material issue in a case and would
assist the court in its disposition, we allow a citation to that decision.

United States v. Austin, 426 F.3d 1266, 1274 (10th Cir. 2005). The Court concludes that Carter
v. Daniels, 91 F. Apx 83 (10th Cir. 2004); Nard v. City of Okla. City, 153 F. Ap»29 (10th

Cir. 2005); and Hyberg v. Enslow, 801 F. Ape47 (10th Cir. 202Q0have persuasive value with
respect to a material issue, and will assist the Court in its disposition of this Memorandum Opinion
and Order.
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motion.” 627 F.3d at 1186. The Tenth Circuit held that “[s]uch reliance was improper” and that,
even if “the district court did not err initially in reviewing the materials, the court improperly relied
on them to refute Mr. Gég factual assertions and effectively convert the motion to one for
summary judgment.” 627 F.3d at 1186-87. In other cases, the Tenth Circuit has emphasized that,
“[bJecause the district court considered facts outside of the complaint . . . it is clear that the district

court dismissed the claim under Rul&d and not Rule 12(b)(6).” Nard v. City of Okla. City

153 F. Appx 529, 534 n.4 (10th Cir. 2005). The Court has previously ruled that, when a plaintiff
references and summarizes the defendatégements in a complaint, the Court cannot rely on
documents containing those statements that the defendants attach in their briefing. See Mocek v.

City of Albuguergue, No. CIV 11-1009 JB/KBM, 2013 WL 312881, at *50-51 (D.N.M. Jan. 14,

2013)(Browning, J.). The Court reasoned that the statements were neither incorporated by
reference nor central to the plaintffallegations in the complaint, because the plaintiff cited the
statements only to attack the defendsameliability and truthfulness. See 2013 WL 312881, at
*50-51. The Court also previously has ruled that, when determining whether to toll a statute of
limitations in an action alleging fraud and seeking subrogation from a defendangutier@y

not use interviews and letters attached to a motion to dismiss, which show that a plaintiff was

aware of the defenddstalleged fraud before the statutory period expired. See Great Am. Co. v.

Crabtree, No. CIV 11-1129 JB/KBM, 2012 WL 3656500, at *3, *22-23 (D.N.M. Aug. 23,

2012)(Browning, J.)(“Crabtre&). The Court in Crabtree determined that the documents did not

fall within any of the Tenth Circui$ exceptions to the general rule that a complaint must rest on
the sufficiency of its contents alone, as the complaint did not incorporate the documents by

reference or refer to the documents. See 2012 WL 3656500, at *22-23; Mocek v. City of
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Albuquerque2013 WL 312881, at *50 (refusing to consider statements that were not “central to
[the plaintiff’s] claims”).

Conversely, in a securities class action and as an exception to the general rule,tthe Cour
concluded that the Court may consider a deferigaperating certification, to which the plaintiffs
referred in their complaint, and whiebes central to whether the plaintiffs adequately alleged
loss, when ruling on the defendanimotion to dismiss without converting the motion into one for

summary judgment. _ See SEC v. Goldstone, 952 F. Supp. 2d 1060, 1217-18 (D.N.M.

2013)(Browning, J.)(considering, on a motion to dismiss, emails referenced in the commplaint
“documents referred to in the complaint,” which are “central to the plaintiff’s claim” and whose

authenticity the plaintiff did not challenge); Genesee Cty. Enipest. Sys. v. Thornburg Mortg.

Secs. Tr. 2006-3, 825 F. Supp. 2d 1082, 1150-51 (D.N.M. 2011)(Brownindaia)v. Anderson

760 F. Supp. 2d 1068, 1101 (D.N.M. 2009)(Browning, J.)(relying on documents outside of the
complaint,because they were “documents that a court can appropriately view as either part of the
public record, or as documents upon which the Complaint relies, and the authenticity of which is
not in dispute”).
ANALYSIS

Under Rule 12(b)(1) of the Federal Rules of Civil Procedure, a court must grentitoa
to dismiss if it lacks subject matter jurisdiction to hear a claim. See Fed. R. CivbR112(
Motions to dismiss for lack of standing are “properly brought pursuant to rule 12(b)(1), because

standing is a jurisdictional matter.” Ballentine v. United States, 486 F.3d 806, 810 (3d Cir. 2007).

Rule 12(b)(1) motions to dismiss may be either a facial attack or a factuil. aBae Holt v.

United States, 46 F.3d 1000, 1002-03 (10th Cir. 1995).
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In addition to showing that there is an injunyfact to establish Article Il standing, the
Plaintiffs must show that (i) there is a causal relationship between the injury and the challenged

conduct; and, (ii) there is a likelihood that the injury can be redressed. &eeol, LLC v.

Leavitt, 549 F.3d 1294, 1298 (10th Cir. 2008). “Itis a long-settled principle that standing cannot
be inferred argumentatively from averments in the pleadings but rather must affirmatively appear

in the record.” Phelps v. Hamilton, 122 F.3d 1309, 1326 (10th Cir. 199FA] a plaintiff must

demonstrate standing for each claim he seeks to press.” DaimlerChrysler Corp. v. Cuno, 547 U.S.

332, 352 (2006).

The Plaintiff$ argument that the Governor and the Secretfaaietsons are so intertwined
that all three parties are inseparable for a standing analysis under Article IlIhacdks See
Response to MTDs at 2. Nevertheless, it is waHblished that “a plaintiff must demonstrate

standing for each claim he seeksress,” DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 352

(2006), and, similarly, that the plaintiff must demonstrate standing against each defendant, see

Mahon v. Ticor Title Ins. Co., 683 F.3d 59, 65-66 (2d Cir. 2012)(concluding that a plaan&tf f

to demonstrate that her “injury resulting from the conduct of one defendant should have any

bearing on her Article III standing to sue other defendants”); Rolaff v. Farmers Ins. Co., IndJo.

CIV-19-0689-J, 2020 WL 4939172, at *4 (W.D. Okla. Mar. 19, 2020)(Jones, J.)(sisgis
several defendants, because ‘tAmintiffs have not standing to assert any claims against” these

defendants); _Reniger v. Hyundai Motor Am., 122 F. Supp. 3d 888, 895 (N.D. Cal.

2015)(Conti, J(f[W]here there are multiple defendants and multiple claims, there must exist at

least one named plaintiff with Article III standing as to each defendant and each claim.”); Henry

v. Circus Circus Casinos, Inc., 223 F.R.D. 541, 544 (D. Nev. 2B4)C.J.)(“[T]o establish

Article Il standing in a class action, at least one named plaintiff must have standhisgonvn
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right to assert a claim againsachnamed defendant before he may purport to represent a class
claim against that defendait.7AA C. Wright & A Miller, Federal Practice & Procedure § 1785.1
(3d ed. Oct. 2020 Update)(Additional Certification Issuggnding and Mootness See also

Blum v. Yaretsky457 U.S. 991, 999 (1982)(“Nor does a plaintiff who has been subject to injurious

conduct of one kind possess by virtue of that injury the necessary stake in litigating ainduct
another kind, although similar, to which he has not been subject.”). Accordingly, the Court will
analyze individually the Plaintiffsstanding to sue Secretary Stewart and Governor Grisham.

The Court concludes that the PED controls the school reentry process, and therefore, the
Plaintiffs have established standing to sue Secretary Stewart and Governor GrishaREDThe
issued the official Reentry Guidance for the 2020-2021 school year in June 2020. See Reentr
Guidance at 1. The PED, based on its reentry criteria, determines whetheolansast operate
remotely or is allowed to operate under the hybrid or full entry models. See Reentry Gaidance
9. Similarly, the Plaintiffs have established standing to sue Governor Grisham. Thevilourt
not address whether the Plaintiffs have standing to sue Secretary Kunkel, because the Plaintiff
voluntarily dismissed Secretary Kunkel following the hearing. See Stipulation of Voluntary Rule
41 Dismissal of Kathyleen M. Kunkel at 1, filed October 23, 2020 (Doc. 39); Tr. ai29Bunn).
Likewise, the Court will not discuss the Plaintiffstanding to sue New Mexico, because the
Plaintiffs voluntarily dismissed New Mexico. See Stipulation of Voluntary Rule 41 Disnoissal
the State of New Mexico, filed October 12, 2020 (Doc. 26).

l. THE PLAINTIFFS HAVE STANDING TO SUE GOVERNOR GRISHAM,

BECAUSE THEY HAVE SUFFERED AN INJURY-IN-FACT, THERE IS A

CAUSAL CONNECTION BETWEEN THE GOVERNOR AND THE INJURY,

AND IT ISLIKELY THAT A FAVORABLE DECISION WOULD REDRESS THE
PLAINTIFES INJURY.

The Court concludes that the Plaintiffs have standing to sue Governor Grisham. See Lujan

504 U.S. at 561. The Plaintiffs hagBeged “concrete and particularized” injuries -- denial of
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education and denial of a FAPE under the IDEA. Summers v. Earth Islandbbst.S. 488,

493 (2009) See Am. Compl. § 32, at 8-9. Further, Governor Grishdmeavy involvement in the
Statés education policy before and during the pandemic, coupled with her constitutional duty to
“take care that the laws be faithfully execuitedd.M. Const. Art. V, § 4, demonstrate that the

Plaintiffs’ harm is fairly traceable to Governor GrishageRetrella v. Brownback, 697 F.3d 1285

1294 (10th Cir. 2012); Tr. at 10:7-11 (Court, Garcia); id. at 14:22 (Garcia); Gowdicloelle

Lujan Grisham, Facebook (Aug. 28, 2020),
https://www.facebook.com/pg/GovMLG/posts/?ref=page_internal; Gov. Grisham June 25 Press
Conf.; Aug. 27 Press ReleaseMoreover, a favorable decision as to Governor Grisham likely
would redress the Plaintiffanjuries, because Governor Grisham has control over Secretary
Stewart and, therefore, may direct whether and to what extent schools provide in-person education.

See_Lujan, 504 U.S. at 561; Petrella v. Brownback, 697 F.3d at 1295; Tr. ét110Court,

Garcia);_id. at 14:22 (Garcia)lhe Plaintiffs, therefore, have satisfied stantsnipree prongs

injury, causation, and redressability. Mahon v. Ticor Title Ins. Co., 683&.88-66 (2d Cir.

2012).

A. THE PLAINTIFFS HAVE SUFFERED AN INJURY-IN-FACT, BECAUSE
THEY HAVE ALLEGED A CONCRETE AND PARTICULARIZED
INJURY THAT ISACTUAL AND IMMINENT.

To establish Article 11l standing, plaintiffs first mugtege a “concrete and particularized”

injury, and the threat of injury “must be actual and imminent.” Summers v. Earth Island Inst., 555

U.S. at 493. The Plaintiffs allege here thahey “are or will be subject to the loss of the
constitutionally guaranteed equal education without due process,” and that “children with special
needs . . . are or will be subject to the denial of a FAPE . . . without any adrtiresteaedy that

would not be futile.” Am. Compl. 9 32, at 8-9.The Plaintiffs further allege:
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Keeping schools closed contributes to a substantial known risk to chddren
health and safety. Psychological, social, and emotional development requires
children to both spend time away from parents and with their peers, in structured
settings, such as school. Robbing them of this critical experience places them at
high risk of stunted growth and developmental arrest. In addition, extended periods
of confinement provoke numerous mental and emotional illnesses such as
depression, anxiety, phobias, self-harming behaviors and suicide. In vulnerable
populations, physical and sexual abuse at home will worsen . . . . For patients with
cognitive developmental delays like autism, most have regressed in years, and
many have become violent toward themselves and their parents.

Am. Compl. § 19, at 6 (citing McDonald Decl.Moreover, the Defendants do not contend that
the Plaintiffs have failed to show an injury in fact. See generally GovanaoBecretariéMTD;
Reply. Consequently, the Court concludes that the Plainaffegations, taken as true, are

“concrete and particularized” and “actual or imminent.” Summers v. Earth Island Inst., 555 U.S.

at 493;_Lujan, 504 U.S. at 560; Petrella v. Brownback, 697 &3®93 (concluding that the

plaintiffs had demonstrated an injuiryfact where the lpintiffs alleged that legislation “caused
increases in class size, the closure of three schools in the district, and the planuredoflas
fourth”). Accordingly, the Plaintiffs have stated successfully an injoifact for Article I
standing purposes, which sufficient to survive a motion to dismisSee Lujan, 504 U.S. at 561
(“At the pleading stage, general factual allegations of injury resulting from the defendartonduct

may suffice.”).10

10n the MOO, the Court concluded that the Plaintiffs would likely fail to establish standing
as to Governor Grisham, See MOO, 2020 WL 6063799, at *BTfe Court explained that,
“without factual allegations linking Governor Lujan Grisham to current school closures, the
Plaintiffs fail to establish standing's core causation requirefrnevioO, 2020 WL 6063799, at
*57. The Court also stated that “the Plaintiffs fail to demonstrate that Governor Lujan Grisham
has control over the reentry process, where the PED, not the Governor, is adittooiszee the
Reentry Guidandg” and therefore “the Plaintiffs likely cannot show that they can establish
redressability regarding Governor Lujan GrishiarMOO, 2020 WL 6063799, at *57.

The Court wrote this passage in the context of a TRO, which the Court had a very short
time to write Specifically, the Court had less than two days to review the Plaintiffs’ Compilation,
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B. THE PLAINTIFFS INJURY IS FAIRLY TRACEABLE TO GOVERNOR
GRISHAM, BECAUSE GOVERNOR GRISHAM HAS SUPREME
EXECUTIVE POWER AND A DUTY TO TAKE CARE THAT NEW
MEXICO’SLAWSARE FAITHFULLY EXECUTED.

“The issue in the causation inquiry is whether the alleged injury can be traced to the
defendant challenged conduct, rather than to that of some other actor not before the court.”

Ecological Rights Found. v. Pacific Lumber, 230 F.3d 1141, 1151 (9th Cir. 2000)(citing Lujan

504 U.S.at560). See Bronson v. Swens&60 F.3d 1099, 1109 (10th Cir. 2007)(“The principle

of causation for constitutional standing requires a plaistifijury to be fairly traceable to the
challenged action of the defendant, and not the result of the independent action of sopaetyhird
not before the court.”)(internal quotation marks and citations omitted). “To satisfy the traceability

requirement, the defendamtonduct must have caused the injury.” Aptive Envtl., LLC v. Town

of Castle Rock, 959 F.3d 961, 977 (10th Cir. 2020)(internal quotation marks and citations omitted)
“Although a defendant’s alleged misconduct need not be the proximate cause of a plaimdifi,
Article 11l does at least require proof of a substantial likelihood that the deféadanduct caused

plaintiff’s injury in fact.” Bronson v. Swensen, 500 F.3d at 1109 (internal quotations marks and

citation omitted).

Here, Secretary Stewart released the Reentry Guidance via the PED. Skehiew
Public Education Department Reentry Guidance at 1, New Mexico Public Education Eepartm
https://webnew.ped.state.nm.us/reentry-district-and-school-guidance/ (last visited Oct. 10,

2020)(“Reentry Guidance”); New Mexico PED Reentry Guidane&56, filed September 28, 2020

which contains hours of video footage that the Plaintiffs allege link Governor Grisham to the
school closures._ S@&aintiffs’ Compilation at 1-2. The Court has had time to review the relevant
evidence more closely, and now comes to a different conclusion based on Governor Grisham’s

heavy involvement in the school reentry processell as applying the Tenth Circuit’s conclusion

that a governor’s duty to enforce a state’s laws is sufficient to satisfy the causation portion of the
standing inquiry, see infra n.11.
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(Doc. 14-3. The Defendants, therefore, argue that, because the PED has issuednting Ree
Guidance pursuant to its statutory authgor®overnor Grisham has not caused the Plaintiffs
alleged injuries._See Governor and SecretadD at 12. Moreover, the Defendants argue that,
because the Reentry Guidance allows certain school districts to decide whether students receive
in-person learning? “it is the independent action of the school districts, who are not parties to this

case, that are causing Plaintiftdleged injuries.” Governor and SecretarieITD at 14. See

Stewart Aff. 1 37, at 10. Yat,cannot “be disputed that the Governor” has “responsibility for the

enforcement of the laws of the state.”*? Petrella v. Brownback, 697 F.3d at 128ke N.M. Const.

1“All school boards and charter school governing councils have local autonomy to
determine the school schedule, including the dates on which students return for in-person learning
once public health conditions indicate it is safe enough do so.” Affidavit of Ryan Stewart § 37, at
10, filed September 28, 2020 (Doc. Af=Stewart Aff.”). Further, “[a]ny school board that so
chooses can bring back all of its students with disabilities and many of its preulents.”
Stewart Aff. T 41, at 12.

2Courts of Appeals have split whether, absent a specific duty, plaintiffs may sue a
governor because of his or her general duty to “take care that the laws be faithfully executed.”
N.M. Const. Art. V, 8§ 4._See Ex parte Young, 209 U.S. 123, 157-60 (1908)Unitesl States
Courts of Appeals for the Third and Fourth Circuits have held that “general authority to enforce
the laws of the state is not sufficient to make government officials the proper parties to litigation
challerging the law.” First West Corp. v. Sch. Dist. of Philadelphia, 6 F.3d 109, 113 (3d Cir.
1993). See Shell Qil Co. v. Noel, 608 F.2d 208, 211 (1st Cir. X9 mere fact that a governor
is under a general duty to enforce state laws does not make him a proper defendayictione
attacking the constitutionality of a state statute.”); Waste Mgmt. Holdings, Inc. v. Gilmore Ill, 252
F.3d 316, 330 (4th Cir. 2001)(dismissing a governor as a defendant, because althgagértier
“is under a general duty to enforce the laws of Virginia . . . he lacks a specific duty to enforce the
challenged statutes”). See also Womén Emergency Network v. Bush, 323 F.3d 937 (11th Cir.
2003)(explaining that a suit against a state officer is permissible only when the officer is
responsible for a challenged action and has some connection to the unconstitutional act, and thus
holding that where a goverrief‘only connection” to a challenged statute was “that he, along with
six members of the cabinet” was responsible for enforcing it, the governds “shared
authority . . is simply too attenuated to establish that he is responsible for” the challenged
conduct). By contrast, the Tenth Circuit and the United States Court of Appeals for the Sixth
Circuit have concluded that a goverisoresponsibility to enforce a staddaws is sufficient to
demonstrate causation for Article Il standing purposes. See Petrella v. Brows®aék3d 1285
(10th Cir. 2012);_Allied Artists Picture Corp. v. Rhodes, 679 F.2d 656, 665 n.5 (6th Cir
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Art. V, 84 (“The supreme executive power of the state shall be vested in the governor, who shall

take care that the laws be faithfully executgdVOO, 2020 WL 6063799, at *1 (concluding that
the “Reentry Guidance is quasi-legislative”); Defendants Joint Response to Plaintiff¥erified
Emergency Motion for Temporary Restraining Order, Preliminary Injunction, and Permanent
Injunctive Relief at 40, filed September 28, 2020 (Doc(‘Idjnt Response)(arguing that the
“Defendants’ orders and the Reentry Guidelines are . . . legislative in nature, as they appty to eve
public school across the state”). Although the Governor and Secretaries contend that the Plaintiffs
“cannot identify any specific action on” the Governor’s parf see Governor and Secretati®$TD

at 12-14-- like an executive order closing schoelsvhich has caused them harm, they need not
identify a specific actiorbecause “[i]t cannot seriously be disputed that the proper vehicle for
challenging the constitutionality” of a state policy “where only prospective, non-monetary relief

is sought, is an actioagainst the state officials responsible for the enforcement of that statute.”

Petrella v. Brownback, 697 F.3d at 1293-94

1982)(allowing a governor to “be sued for . . .declaratory and injunctive relief” where a statute
involving “substantial public interest . . . places a significant obligation upon the Governor to use
his general authority to see that state laws arer@nf); Doe v. Ohio, No. 2:915V-464, 2012

WL 12985973, at *8 (S.D. Ohio Feb. 16, 2012)(Watson, J.)(concluding that a “‘substantial public
interest” is at stake in a case brought under the IDEA and § 1983, and therefore, the governor was

a proper party (quoting Allied Artists Picture Corp. v. Rhodes, 679 F.2d at n.5)); Acegail

Def. Fund v. Kelly, 434 F. Supp. 3d 974, 1002 (D. Kan. 2020)(Vratil, J.)(concluding that the
plaintiffs had standing to challenge the constitutionality of a statute and affitimairi‘in suits for
prospective relief under Kansas law, the Governor is a proper party.”); Sportsmeis Wildlife Def.

Fund v. United States Dd&pof Interior, 949 F. Supp. 1510, 1515 (D. Colo 1996)(Babcock,
J.)(concluding that, because the state constitution provided the governor with authority to faithfully
execute the laws, the court had subject matter jurisdiction over a suit against the governor in his
official capacity to enjoin construction of a state prison). Even if the Court applied theamtird
Fourth Circuits’ approach, however, Governor Grisham’s heavy involvement in the State’s
education policy before and during COVID-19 is sufficient to satisfy the standing inquiry. .See Tr
at 10:7-11 (Court, Garcia); id. at 14:22 (Garcia); Governor Michelle Lujan Grisham, Facebook
(Aug. 28, 2020), https://lwww.facebook.com/pg/GovMLG/posts/?ref=page_internal; Gov.
Grisham June 25 Press Conf.; Aug. 27 Press Release.
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Governor Grisham“by virtue of [her] office, has some connection” with the Reentry

Guidance® Ex parte Young, 209 U.S. 123, 157 (1908ke Peterson v. Martinez, 707 F.3d 1197,

1207 (10th Cir. 2013)(“A defendant need not be identified in the challenged statute itself to fit

within the Ex parte Youngxception.”). Moreover, the Governor and Secretaries acknowledge

that tke PED “has continuously collaborated with the Office of the Governor . .. to evaluate
sciencebased criteria for deciding, whether, when, and to what extent to reopen schools.” Stewart

Aff. 1 2, at 1. Governor Grisham herself has also indicated that shevif/heaolved in the
Statés COVID-19 related education policy, noting tHate want to make sure that people are

safe” before opening schools, Gov. Grisham June 25 Press Conf. at 49:8645, and that “if we

have an outbreak at a school it!s possible we would close a school unt itleaned, everyoie
tested and wee clear; its possible that we isolate the virus, we do surveillance testing . . . but we
allow the school to be opérid. at 1:01:00-1:02:00. Governor Grisham has repeatedly noted that
“we” or “us” are creating school reentry policy. See Plaintiffs Compilation at 1-2. Thus, in
addition to Governor Grishamgeneral duty to enforce State law and policy, the Court concludes

she has been heavily involved in creating the Reentry Guidance and ths Si@WID-19

13The Defendants cite Mcintyre v. KellMo. 18-2617DDC-GEB, 2020 U.S. Dist. LEXIS
97225, at *67 (D. Kan. June 3, 2020)(Crabtree, J.), for the proposition that “just because the
Governor has a generalized duty to uphold the law dbesgan you get to hook her in to ever
lawsuit against a member of the exeetibranch.” Tr. at 12:14-25 (Garcia)._See Governor and
SecretariesMTD at 12. The Defendants are correct that Mcintyre v. Kelly concludesthat
governors general duty to enforce the laws is not enough to satisfy the Ex Parte Youyptipexce
See Mcintyre v. Kelly, 2020 U.S. Dist. LEXIS 97225, at *6-7. Nonetheless, the €&matudes
that the Honorable Daniel D. Crabtree, United States District Judge of the Untied States District
Court for the District of Kansas, in Mcintyre v. Kelly, did not consider properly that the Tenth
Circuit applies a different approach to suits against governors. SeblaPRetirownback, 697
F.3d at 12934. In the Tenth Circuit, a governor has “some connection” to challenged state laws,
because of his or her “office.” Ex parte Young, 209 U.S. 123, 157 (1908)oreover, as the Court
explained above, Governor Grisham is heavily involved in the challenged policies.
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education policy. Accordingly, the Plaintiffs have demonstrated successfully causa#oticler
[l standing purposes.
C. A FAVORABLE DECISION WOULD REDRESS THE PLAINTIFFS

INJURY AS TO GOVERNOR GRISHAM, BECAUSE THE GOVERNOR
CAN DIRECT THE PED TO AMEND THE REENTRY GUIDANCE.

The Plaintiffs establish redressability standings third prong-- regarding Governor
Grisham. To establish redressability, “a plaintiftf must . . . establish it is likely, as opposed to
merely speculative, that the injury will be redressed by a favorable decision.” Lujan, 504 U.S. at

561; Comm. to Save the Rio Hondo v. Lucero, 102 F.3d at 452. A plaintiff seekingting

relief satisfies the redressability requirement “by alleging a continuing violation or the imminence

of a future violation of an applicable statute or standard.” NRDC v. Sw. Marine, 236 F.3d at 995.

The Plaintiffs allege that Governor Grisham has injured public school students in New Mexico,
because the Reentry Guidance prohibits certain school districts from providing in-person learning,
in violation of § 1983.See Am. Compl. § 21, at 6-7.

A favorable decision on the merits would redress the Plaintiffsiries. “Without
prejudging the merits,” the Plaintiffs “could get meaningful relief under a variety of scenarios.”

Petrella v. Brownback, 697 F.3d at 1294. The Plaintiffs would prefeidan iequiring all schools

to provide in-person instructidfi. See Am. Compl. {1 e, f, at 15. The Court, however, need not

grant this exact relief “[e]quitable relief can take many forms.” Petrella v. Brownback, 697 F.3d

at 1295. Moreover, the Amended Complaint seeks not only an order enjoining the Defendants
“from prohibiting inperson instruction,” but also “all such other and further relief as the Court

deems just and proper.” Am. Compl. T e-h, at 15. As the Defendants admit, if Governor Grisham

14At the hearing, the Plaintiffs asked the Court to order the Defendants to “allow in-person
learning in sufficient numbers to allow students with special needs to also socialize with students
without special needs and have them in the classrooms as well.” Tr. at 27:24-28:4 (Dunn).
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instructs Secretary Stewart to amend the Reentry Guidance to require schools tampiostiden
instruction, he will do as she instructs. See Tr. at 10:7-11 (Court, Gadgcia) 14:22 (Garcia
Court(acknowledging that Governor Grisham is “the boss” and is “knee deep” in school closure
decision}. See also Response to MTDs at 1 (admitting that Governor Grisham closed schools for
the 20192020 school year with her “Executive Order of March 26, 2020”). Viewing Governor
Grishamis powers and “control over her” cabinet members, Tr. at 10:7-11, in a pragmatic light,
the Court concludes she has the ability to re-open schools for in-person instruction.

Further, Governor Grisham and Secretary Stewart have the ability to control the school
districts including via the Reentry Guidanc&ee,_e.g., Michelle Lujan Grisham (@GovMLG),

Twitter (Aug. 28, 2020, 8:55 AM), https://twitter.com/GovMLG/status/1299359982417137665

(“[PED] has established strict requirements for school districts that want to engage in a hybrid
model of in-person and remote learning ..”7); NMSA 1978 § 22-21(A). The Governor and
Secretariesargument that “the entities responsible for determining which students can receive in-
person learning are the local school distrietsot the Governat,therefore, falls flat. Reply at 6.

The Defendants are correct that the “Reentry Guidance gives school districts the discretion to
continue remote learning even when permitted to advance to the hybrid model.” Reply at 6. The
Governor, via the PED and Secretary Stewart, however, has the ability to amend thg Reentr

Guidance to limit school districtgliscretion. See Governor and Secretati®TD at 4*° For

15The Governor and Secretari®dTD provides:

PED is a constitutionally creat entity generally authorized to “have
control, management and direction of all public schools.” NMSA 1978, § 22-2-
1(A)(2004); see N.M. Const. Art. XlI, Sec. 6fAreating PED, which “shall have
such powers and duties as provided by law”); N.M. Const. Art. XlI, Sec. 6(D(“The
secretary of public education shall have administrative and regulatory powers and
duties, including all functions relating to the distribution of school funds and
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example, the Reentry Guidance could require, rather than allow, schools districts to provide in
person instruction if the school district meets the gating crite@iansequently,tiis not “pure
Speculation” whether school districts will allow in-person learning if Governor Grisham and
Secretary Stewart require them to do-s@®ecretary Stewart has “control, management and
direction of all public schools . .”” NMSA 1978 § 22-21(A); Reply at 8. The Court concludes
therefore, that a favorable decision as to Governor Grisham would likely redress the Plaintiffs
injuries. See Lujan, 504 U.S. at 561.

. THE PLAINTIFFS DEMONSTRATE STANDING TO SUE SECRETARY

STEWART, BECAUSE THE PED HAS ISSUED THE REENTRY GUIDANCE
AND CONTROLSTHE REENTRY PROCESS.

For similar reasons to those pertaining to Governor Grisham, described above, the
Plaintiffs have established redressabilitgnd therefore standingas to Secretary StewaftThe
Governor and Secretaries argue that the Plaintiffs lack standing to bring claims against Secretary
Stewart, because the Plaintiffs cannot show that a preliminary or permanent injunctinomgnjoi

Secretary Stewart would guarantee that in-person salgoebuld resume, “because local school

financial accounting for the public schools to be performed as prbidaw.”);

NMSA 1978, § 22-2-1(X2004)(“The secretary is the governing authority and

shall have control, management and direction of all public schools, except as
otherwise provided by law.”); NMSA 1978, § 22-2-2 (2004(providing that the

PED shall “determine policy for the operation of all public schools . . . [and]
supervise all schools and school officials coming under its jurisdiction”); NMSA

1978, § 22-2-8 (20Q8providing that the “[PED] shall prescribe standards for all

public schools in the stdteincluding standards for “organization and
administration of education,” “the physical condition of public school buildings and
grounds,” and “educational facilities of public schools™).

Governor and SecretariddTD at 4-5. The Defendaritewn characterization of the PE©power
indicates that it has statutory authority to control local school districts. See Governor and
SecretariesMTD at 4-5.

18The Parties do not dispute causation or injury as to Secretary StewateaDourt has
evaluated these elements in 8 1, supra. This section, therefore, will focus eraiaitite.
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districts have the discretion regarding how to operate.” Governor and SecretariesITD at 16.
The Governor and the Secretaries admit, however, that the Reentry Guidance, which the PED has
issued, controls the reentry process and that Secretary Stewart has the power tosaker it
Governor and SecretarieBITD at 13; N.M.S.A. 1978 8§ 22-2-1, 22-2-2, 22-2-8; therefore, the
Plaintiffs have standing to bring claims against Secretary Stewart.

The Governor and the Secretaries acknowldagé&New Mexico law explicitly authorizes
the PED to issue the Reentry Guidance. The PED is vested with the powers and dutieorelate
the control, management, and direction of all public schools in this state. The PED determines the
policies for the operation of all public schools.” Governor and SecretarieBITD at 13 (citations
omitted). The Governts and the Secretarifeacknowledgment that the PED and Secretary
Stewart “control, manage[], and direct[] . . . all public schools” and the reentry process, Governor
and SecretariéesMTD at 15, means that the Plaintiffslleged “injury will be redressed by a

favorable decisiofi,Comm. to Save the Rio Hondo v. Lucero, 102 F.3d at 452. The Governor and

the Secretaries alapgue that “school districts may decide to delay in-person learning and continue

to use remote instruction” pursuant to their discretion under the Reentry Guidance. See Governor

and SecretariéeMTD at 16. Secretary Stewart and the PED, however, have issued and amended
the Reentry Guidance. See Governor and Secrétavié® at 16. The Reentry Guidance
currently gives schools the discretion to hold in-person instruction if they meet thg mietia

See Reentry Guidance Addendum A aGbvernor and Secretariedl TD at 16. Schools that do

not meet the criteria must operate remotely, although the Reentry Guidance allows rboual$e sc

to host small groum-person instruction for (i) pre-kindergarten through third grade; (ii) special
needs children of all ages; and (iii) students needing additional support of all ag&eeftry

Guidance Addendum A at 1. The Governor and Secretaries cite Bronson v. Swensen, 500 F.3d
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1099, 1111 (10th Cir. 2007)(“The redressability prong is not met when a plaintiff seeks relief

against a defendant with no power to enforce a challenged statute.”), but that case is

distinguishable, because, here, by their own admission, Secretary Stewart and thavE Eie

power to direct schools to provide instruction in-person or remotely. See N.M$%/8.88 22-

2-1, 22-2-2, 22-2-8 The Plaintiffs have shown, therefore, that a preliminary or permanent

injunction enjoining Secretary Stewart would likely redtétiseir alleged injuries®

[11. THE PLAINTIFFS HAVE STATEDSTATED A 8§ 1983 CLAIM AGAINST
GOVERNOR GRISHAM UPONWHICH RELIEF CAN BE GRANTED, BECAUSE

THE AMENDED COMPLAINT CONTAINS SUFFICIENT FACTUAL
ALLEGATIONSTO PLEAD A 81983 VIOLATION.

"Secretary Stewart’s power over the school districts is further evidenced by his October
23, 2020 letter to T.J. Parks, Superintendent of Hobbs Municipal schools, which provides in
relevant part:

October 23 Letter to T.J. Parks at 2, filed October 23, 2020 (Doc. 38-1) il

®The Governor and the Secretaries contend that the “Plaintiffs must include all
superintendents as defendants in this case to obtain the requested relief.” Governor and
SecretariesMTD at 16. The Court disagrees with this contention, because Governor Grisham and
Secretary Stewart have substantial control over the school districts, see N.M.S.A. 197818 22-2-
22-2-2, 22-2-8, and notes that plaintiffs asserting claims under the IDEA againstiegaatment
of education may bring claims solely against the department. See e.g., Winkelman v. Ohio Dept.
of Educ., 616 F. Supp. 2d 714, 717-18 (N.D. Ohio 2008)(Oliver, J.)(finding that joinder of the
school district was not required in bringing claims under the IDEA against a state department of
education).
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Rule 12(b)(6) requires the Court to dismiss a complaint that‘fimmlstate a claim upon
which relief can be granted.” Fed. R. Civ. P. 12(b)(6). The Plaintiffs allege violations of the Equal
Protection clause, the Due Process clause, and the IDEA as the basis for their § 198%elaims.
Am. Compl. at 1-2. When arguing that the Plaintiffs have failed to state a claim for neheth
can be granted, the Defendants repeat largely their standing argumemisely, that the
Amended Complaint is “totally devoid of any specific allegations showing that the
Governor . . had anything to do with issuing the Reentry Guidance.” Governor and Secretaries’
MTD at 18. When evaluating the rule 12(b)(6) portion of the Governor and Secréetdii€s the
Court considers: (i) the Amended Compl&nallegations; (ii) documents to which the Amended

Complaint refers; and (iif) matters of which the Court may take judicial notieeT&labs, Inc.

v. Makor Issues & Rights, Ltd., 551 U.S. at 328cobsen v. Deseret Book Co., 287 RBa41.

“[W]hile the court must accept all factual allegations in the complaint asittige not
bound to accept as true legal conclusions couched as a factual allégak&iC v. Dee, 222
F. Supp. 972, 1014 (D.N.M. 2016)(Browning, J.)(quoting Igbal, 556 U.S. gt 8%8allegation
is conclusory when it does not identify adequately the events that entitle the plaintiffftoTbke
Governor and Secretari@ssist that the “Plaintiffs’ allegation that the Governor . . . issued the
Reentry Guidance is clearly a tgonclusion.” Governor and Secretaries’ MTD at 19 (citing

Mcintyre v. Kelly, 2020 U.S. Dist. LEXIS 97225, at *10)The Court disagrees with the

Defendantscontention See J.H. ex rel. J.P. v. Bernalillo Cty., No. CIV 12-0128 JB/LAM, 2014

WL 3421037, at *4 (D.N.M. July 8, 2014)(Browning, ,Jaff’d, 806 F.3d 1255 (10th Cir.
2015)(concluding that a statement that a plaintiff is eligible for Americans with Disabilities Act

42 U.S.C. 8 12101 et seq., services is a legal conclusion). The Amended Complaint provides
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On August 27, 2020, the Governor of New Mexico pursuant to the her
authorities under the Public Health Emergency Response Act, her Secretary of
Health's authorities under the Public Health Act and the authorities vested in her
Secretary of Education issued a school reentry plan that delayed the return of in-
person schooling for the children of 8 of the 33 Counties in New Mexico, primarily
in the southeast portion of the state . . . .

Am. Compl. § 10, at 3. _See id. 1 21, at 6-7K50-51, at 11 (detailing similar claims against
Governor Grisham with slightly different phrasinghis statement mixes factual allegations and
legal conclusions. The statem@ntactual conclusion is théabn August 27, 2020, the Governor

of New Mexico . . . issued a school reentry plan that delayed the return of in-pensating for
the children of 8 of the 33 Counties in New Mexico, primarily in the southeast portithe of

state.”'® Am. Compl. T 10, at 3.The statement’s legal conclusion is that “Governor of New

1%The Court takes judicial notice of the New Mexico Department of Hegitless release,
which contains the following statement from Governor Grisham:

| do not feel comfortable beginning any form of in-person learning in the
month of August. | know many parents and educators and students feel the same
way. The current spread of COVID-19 in our state is a cause of gretavedl-
founded anxiety. Until we can regain control of this virus, until our fight in this
public health crisis begins to once again bear real fruit, we will not unduly risk even
one New Mexicats health or life or livelihood; we will not move unsafely or too
quickly in our efforts to resume some form of new normal in a COVID-positive
world. With another month of strong collective efforts to fight COVID-19, using
that time to continue to prepare and to help educators get the professional
development they need to thrive in an online and remote environment, | am
optimistic the state will be able to begin to adopt a hybrid model for phased
groupings of students after Labor Day.

New Mexico Department of Health, State Updates School Reopening Guidance, Hits Pause on
“Hybrid Model” for Start of School Year, 2019 Novel Coronavirus (July 23, 2020),
https://www.nmhealth.org/news/awareness/2020/7/?view=1066. _See Tellabs, Inc. v. Makor
Issues & Rights, Ltd., 551 U.S. at 322 (noting that, at the 12(b)(6) stage,iet dtrt may
consider facts of which it may take judicial noji¢eHawaii v. Trump, 839 F.3d 741, 773 n.14

(9th Cir.)(taking ndicial notice of President Trump’s tweets), vacated on other grounds, 138 S. Ct.

377 (2017); Christa McAuliffe Intermediate Sch. v. de Blasio, 364 F. Supp. 3d 253, 268.¥S.D
2019)(taking judicial notice of Mayor Bill de Blasio’s tweets in a § 1983 action)Lane v. Page

649 F. Supp. 2d 1256, 1301 (D.N.M. 2009)(Browning, J.)(concluding that a “press

release . . f]e]ll within the scope of judicial notice”).
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Mexico pursuant to her authorities under the Public Health Emergency Response Act, her
Secretary of Health’s authorities under the Public Health Act and the authorities vested in her
Secretary of Education. ..” Am. Compl. § 10, at 3. Courts have found allegations of unofficial
policies in complaints are insufficiently concluspmder 12(b)(6) standardsarticularly “where

the complaint does not adequately say what the policy is or offer more than speculation regarding

the policys existence.” Howard M. Erichson, What is the Difference Between a Conclusion and

a Fact, 41 Cardozo L. Rev. 899, 911 (2020). , 8&p DeLeon v. City of VistaNo. 18CV714

JM(BGS), 2019 WL 969544, at *4-6 (S.D. Cal. Feb. 28, 2019)(Miller, J.)(concludingathat
complaint failed to sufficiently allege a municipal custom of law enforcement offiases of

excessive force); Whitener v. Parker, No. TIV-01241, 2019 WL 1030544, at *3 (W.D. Tenn.

Mar. 4, 2019)(Breen, J.)(dismissing a suit against the Commissioner of RehabiBetiwees at
the Department of Correction, because the defangaivided “only conclusions that the
Department of Correctiongolicies were in play to prevetitis medical care”). By contrast, here,
the Plaintiffs have specified clearly the policy that causes them-h#nmReentry Guidance. See
Am. Compl. T 10, at 3. Furthermore, here, Secretary Stewart is a member oids@eshams

cabinet. See New Mexico PED, NM PED Leadership

https://webnew.ped.state.nm.us/bureaus/nmpedleadership/ (last visited Oct. 28320Rn
Stewart was appointed Secretary of Education for the State of New Mexico by NeaoMe
Governor Michelle Lujan Grisham.”). It is plausible, therefore, that Governor Grisham and
Secretary Stewart work together on creating, implementing, and enforcing the Reentry Guidance
The Defendants also contend that the “Plaintiffs’ legal conclusion that the
Governor . . issued the Reentry Guidance is false.” Governor and SecretaridgTD at 20. Yet

when the Court evaluates a rule 12(b)(6) motion, the Caurts “all facts and draw[s] all
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reasonablénferences in favor of the nonmoving party.” Brousseau v. Haugen, 543 U.S. 194, 195,

n.2 (2004)(per curiam). The Court disregards the Plaihtifise allegations of improper motive
as to Governor Grisharathat the school closures “were done in retaliation for punitive purposes

based upon a perception that these communities were defying the authority of the Governor.” Am.

Compl. § 21, at 6-7.__See Trump v. Vance, 977 F.3d 198 (2d Cir. 2020)(cowgcthdt, at the

motion to dismiss stage in a 8 1983 Siuf bare allegation of improper motive will not suffice if

there is‘an obvious alternative explanation for the conduct allégedlurray v. Unknown Evert,

84 F. Appx 553, 556 (6th Cir. 2003)(explaining that in complaints screened pursuant to 28 U.S.C.
§ 1915A, “[c]onclusory allegations of retaliatory motive with no concrete and relevant particulars

fail to raise a genuine issue of fact for trial”’)(internal quotations omitted); Hyberg v. Enslow, No.

18-CV-00014RM-NRN, 2019 WL 979026, at *10 (D. Colo. Feb. 28, 2019)(Neureiter, M.J.).
aff’d, 801 F. Appx 647 (10th Cir. 2020)(concluding a plaintgfallegation that a defendant was
angry at him was “conclusory and devoid of ‘sufficient factual matter to state a claim to relief that
is plausible on its fa¢&)(quoting Igbal, 556 U.S. at 678). The Court may infer reasonably
however, that the Governerwhom the Stat€onstitution vests with “supreme executive power”
-- is responsible for issuing the Reentry GuidanbeM. Const. Art. V, 8§ 4._See Brousseau V.
Haugen, 543 U.S. at 195 n.Rloreover, the Court may also infer that Governor Grisham has the
power to direct her cabinet members to enact policy. The Court will not evaluabeédioris
veracity at the motion to dismiss stage. Consequently, the Court concludes that the Plaugtiffs
stated a § 1983 claim against Governor Grisham upon which relief can be granted.

IT 1S ORDERED that (i) the DefendantsMotion to Dismiss Governor Grisham

Secretary Kunkel, and Secretary Stewart, filed October 5, 2020 (Doc. 22) is oepaat as to

-71 -



Governor Grisham and Secretary Stewart, and is moot in parSasrétary Kunkel; and (ii) the

State of New Mexicts Motion to Dismiss, filed October 5, 2020 (Doc. 23) is granted.
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