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UNITED STATESDISTRICT COURT
DISTRICT OF NEW MEXICO

JIMMY (BILLY) McCLENDON, et al.,
Plaintiffs,

VS.
Case No. 95 CV 024 JAP/KBM

CITY OF ALBUQUERQUE, et al.,
Defendants.
VS.

EM,RL,W.A.,DJ,P.S,and NW,,
on behalf of themselvesand all others similarly situated,
Plaintiff-Intervenors.

MEMORANDUM OPINION AND ORDER APPROVING SETTLEMENT
AGREEMENT BETWEEN CLASSAND SUBCLASSAND THE CITY OF
ALBUQUEROQUE

The City of Albuquerque (City) and tiMayor of Albuquerque (together, City
Defendants), Plaintiffs and &htiff Intervenors seek final approval of the SETTLEMENT
AGREEMENT BETWEEN THE CITY DEFENDANTE, THE PLAINTIFF CLASS, AND THE
PLAINTIFF INTERVENOR SUB CLASS (Doc. Nd.320) (the Settlement Agreement) that
fully resolves a dispute over the treatmentlass and subclass members by the Albuquerque
Police Department (APD). On August 2, 2016, PlHitritervenors, on behalf of the subclass of
individuals with mental disalties, asked the Court to iss@an order requiring the City
Defendants to show cause why they are nototation of a 2001 consedecree entered in this
case e PLAINTIFF INTERVENORS' AMENDED MOTION FOR AN ORDER TO SHOW
CAUSE AND FOR FURTHER REMEDIAIRELIEF REGARDING CITY DEFENDANTS
(Doc. No. 1233) (Motion for Order to Show Caud@pintiff Intervenorslso alleged that the

City Defendants have allowed the APD to vielatibclass members’ rights under the Americans
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with Disabilities Act (ADA), 42 U.S.C. § 1210& seq.* On August 3, 2016, Plaintiffs, on behalf
of the class of inmates housaiidthe Metropolitan Detention @er (MDC), filed a notice of
joinder in the Motion for Order to Show Cause.

On November 9, 20186, after full briefing thfe Motion for Order to Show CauSéhe
Court entered a MEMORANDUNDPINION AND ORDER (DocNo. 1245) requiring the City
Defendants to appear and show cause aséther they are in compliance with: (1) the
SUPPLEMENTAL ORDER TO ENFORCE PREVIOUSLY ORDERED POPULATION
LIMITS AT THE BCDC MAIN FACILITY (D oc. No. 319) (the 2001 Supplemental Order)
requiring the City Defendants togJrovide direction to law enfeement officials . . . to issue
citations where appropriate anduse the ‘walk through proceduresther thanncarcerating
individuals, where appropriatg(2) the 2001 Supplemental Ordeqtaring the City to “schedule
a meeting or meetings concernihg provision of mental healthrseces in Bernalillo County. . .
. to plan how to implement an effective jaweision program for persons with psychiatric and
developmental disabilities’and (3) the ADA with regard to tining and arréig individuals

with mental illnesses or developmental disalei$itto sweep them from the streets. The Court

! Plaintiff Intervenors also argued that the City Defendants were violating the Rehabilitation Act, 29 U.S.C. §
794(a). Section 504 of the Rehabilitation Act similarly prdhkitisability-based discrimitian. 29 U.S.C. § 794(a).
Claims under the ADA and RA in this context are treatedtidally. The Court will discuss the claims together as
an ADA claim.See Cinnamon Hills Youth Crisis Ctr., Inc. v. Saint George City, 685 F.3d 917, 919 (10th Cir. 2012)
(both ADA and RA address three categories of conduct: intentional discriminationfulrdesparate impact, and
failure to provide reasonable accommibataand apply the same standard).

2 See CITY OF ALBUQUERQUE’S RESPONSE TO PLAINTIFF INTERVENORS’ AMENDED MOTION FOR
AN ORDER TO SHOW CAUSE AND FOR FURTHER REMEDIAL RELIEF REGARDING CITY

DEFENDANTS (Doc. No. 1237) (Responsayid PLAINTIFF INTERVENORS’ AND PLAINTIFFS’ JOINT

REPLY TO CITY OF ALBUQUERQUE'S RESPONSE TO PLAINTIFF INTERVENORS’ AMENDED MOTION

FOR AN ORDER TO SHOW CAUSE AND FOR RTHER REMEDIAL RELIEF REGARDING CITY

DEFENDANTS (Doc. No. 1239) (Reply).

% Under the settlement agreement approved on June 27, 2016 (Doc. No. 1225), the County Defendants must develop
an adequate plan to implement an effective jail diversion program for persons with psychésvielopmental

disabilities. (Doc. No. 1222-3 at 20.) The County Defendalsts must direct their law enforcement officials to

issue citations, where appraogite, and to use the “walk through procedtirather than incarcerating individuals,

where appropriate. (Doc. No. 1222-4 at 3.) Thus, the County is required to implememtpiotiésiures as those

being developed by the City under this Settlement Agreement.
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ordered the parties to participate in limigidcovery. After discovery was completed, the
parties entered into settlement discussisitls Special Master Alan C. Torgerson. The
Settlement Agreement is the product of thoseudisions and the determined efforts of Special
Master Torgerson.

On July 10, 2017, the Court grantaeliminary approval of SETTLEMENT
AGREEMENT BETWEEN THE CITY DEFENDANTE, THE PLAINTIFF CLASS, AND THE
PLAINTIFF INTERVENOR SUB CLASS (Doc. bl 1312, Ex. A) (Settlement Agreemersge
STIPULATED ORDER PRELIMINARILY APPROVING SETTLEMENT, REQUIRING
NOTICE TO CLASS AND SUBCLASS MEMBER, AND SETTINGFAIRNESS HEARING
(Doc. No. 1312).

On September 11, 2017, the Court held aihgam final approval of the Settlement
Agreement. Present at the hearing were codaséhe class, Mark Donatelli, Zach Ives, and
Phil Davis, counsel for the subclass, Peter Cledly Waterfall, and Ryan Villa, counsel for
the City Defendants, Debra Moulton, and caalrisr the County Defendants, Luis Robles,
Taylor Rahn, and Kenneth MartingAt the hearing, the partissipported their contention that
the Settlement Agreement was fair, reasonable, and adequate, informed the Court on the
fulfillment of the notice requirements, anddressed two objections to the Settlement
Agreement. At the end of the hearing, @aurt signed the Settlement Agreement (Doc. No.
1320) and asked Ms. Moulton to notify theutt when the City Council had approved the
Settlement Agreement so that the Court could that the Motion for Order to Show Cause had

been finally resolved. In a lett dated October 4, 2017, Ms. Mimun advised the Court that the

* Counsel for the County participated in the settlement discussions recognizing that the City’s policies have an effect
on the MDC population. At the final approval hearing, Ms. Rahn informed the Court that the County expects to
negotiate with the City in good faith on the initiatives that require cooperation between the City and County
governments.



parties agreed that the Cosréxecution and filing of the Sketment Agreement (Doc. No. 1320)
was sufficient to fully resolve the Motion for Orde Show Cause. Ms. Moulton then informed
the Court that the City ordinances do not require approwakeocbettlement Agreement by the
City Council and that Ms. Moulton receivall necessary approval prior to executing the
Settlement Agreement on behalf of the City.

After considering the long histy of this case, the SettlemteAgreement, the objections,
and the arguments of counsel for the clads¢lass, the City Defendants, and the County
Defendants, the Court will grant fingbaroval of the Settlement Agreement.

l. STANDARD OF REVIEW

Under Rule 23,

(e) Settlement, Voluntary Dismissal, or Compromise. The claims, issues, or

defenses of a certified class maydedtied, voluntarily dismissed, or

compromised only with the court’s appravahe following procedures apply to a

proposed settlement, voluntary dismissal, or compromise:

(1) The court must direct notice in a reaable manner to all class members who
would be bound by the proposal.

(2) If the proposal would bind class membehg court may approve it only after
a hearing and on finding that itfesir, reasonable, and adequate.

(5) Any class member may object to fhreposal if it requires court approval

under this subdivision (e); ¢éhobjection may be withdranonly with the court’s

approval.
Fed. R. Civ. P. 23(e).

The notice requirements of Rule 23 are designed to satisfy due process by providing class
members the right to notice oftdement and a right to be heaHisen v. Carlisle & Jacquelin,
417 U.S. 156, 173-74 (1974). Notice, therefore, ‘innesreasonably calatled, under all the

circumstances, to apprise intsted parties of the pendencytbé action and afford them an

opportunity to presertheir objections.’ld. at 174 (internal quotation marks omitted).



Under Rule 23(e)(2), a court may approveteseent agreement as fair, reasonable, and
adequate if the settlement agmeent meets four criteria: (1) the settlement was fairly and
honestly negotiated; (2) seriolegjal and factual questionsapk the litigation’s outcome in
doubt; (3) the immediate recovery is more valualéan the mere possibility of a more favorable
outcome after further litigationna (4) the parties believe the $attent is fair and reasonable.
Tennille v. Western Union Co., 785 F.3d 422, 434 (10th Cir. 2015).

Il. BACKGROUND

A. CONSENT DECREES

This class action lawsuit was brought in 199&iast the City Defendants and the County
Defendants to address issues related to theemweding of the Bernalillo County jail system,
consisting originally of the Bernalillod@inty Detention Center (BCDC) in downtown
Albuquerque, New Mexico and later on, the neietropolitan Detention Center (MDC), now
operated by the County. In addititmaddressing the needs of the Plaintiff class, the Court
certified a “sub-class of ‘all pesas with mental and/or developmtal disabilities who are now,
or in the future may be, detained at BCD. .” ORDER CERTIFING A CLASS (Doc. No.

257) at 2.

In the AMENDED COMPLAINT IN INFTERVENTION FOR DECLARATORY AND
INJUNCTIVE RELIEF (CLASS ACTION) (Doc. H. 150) (Complaint in Intervention), the
Plaintiff Intervenors’ allegethter alia that Defendants, in the auihistration of the APD,
Bernalillo County Sheriffs’ Office and the Berilla County Detention Center, violated Plaintiff
Intervenors’ rights under the Americans with igities Act (ADA) by: 1)failing to establish a
system for determining the mental health needsmastees; 2) failing to provide effective pre-

trial release services for indduaals with psychiatd illness or developmental disabilities



(subclass members); 3) denying programs for sabateembers in an integrated setting; and 4)
failing to modify existing programs to avoidsdrimination against subclass members. (Compl.
in Interv. 91 79, 80, and 103.) The Plaintiff itenors also allegeddhthe APD was “more
likely to bring persons with psychiatric, develogmtal or other mental health disorders to the
BCDC for booking than they are similarly sitadtpersons with [physical] medical conditions
that are not psychiatric disordesr mental health disordefdon-disabled citizens receive
citations for the same alleged offenses. Polickdaputies rarely useedloption of transporting
subclass members to the University of New Mextiaalth Center, rathéhan to the jail.” d.
125.) Plaintiff Intervenors alleged that “[p]erss with psychiatric, developmental or other
mental health disorders are more likely todoeked into the BCDC by BCDC staff than are
similarly situated persons withositich disorders. . . . [P]lersonglwpsychiatric disabilities that
warrant psychiatric hospitazion do not [get it].” (d. § 126.) In the Prayer for Relief, the
Plaintiff Intervenors asked th@ourt to “[d]eclare unlawful Defedants’ policy and practice of
denying Plaintiff Intervenors . . . needed therdjoeservices[]” and to issue injunctive relief
“directing Defendants to immede&ly propose and promptly implement a plan to: . . . 2. Divert
all people needing and wanting in-patient tresitrto an appropriate treatment facility. . . . 4.
ensure that whenever possible, classmembers/eeseivices in the setting that most integrates
them into their communities . . . I'd p. 42.)

Since 1996, the Court has approved numesetidlement agreements involving the
treatment of detainees at the BCDC and aMB. The settlements have addressed both the
overcrowding of the Bernalill@€ounty jail system and thmauses of overcrowding, which
included the arrest, pre-trial @ation, and release procedutsgd by City and County law

enforcement. On November 5, 1996, the Courtredta consent decree which, in relevant part,



required the City Defendants to develop and em@nt “adequate formal procedures for seeking
psychiatric hospitalization or le¢r appropriate residential mtal health care” for subclass
members that were arrested. ORDER (Daz. 266) (1996 Order). In June 2001, to resolve a
motion for contempt, the parties entered intmasent decree requiring them to “plan how to
implement an effective jail diversion progranmm fiersons with psychiatric or developmental
disabilities[.]” (2001 Supplemerit®rder at 6.) In addition, thCourt ordered the City and
County Defendants to “[p]roviddirection to law enforcementfecials under the control of the
City and/or the County to issue citationses appropriate and tese the ‘walk through
procedures,’ rather than incarceratindividuals, where appropriate.fd at 5.) The purpose of
those provisions was to “achieve compliancthuie Court’s prior population reduction orders.
(Id.) On January 31, 2002, the Court entaaefiTIPULATED AGREEMENT (Doc. No. 361)
(2002 Stipulated Agreement), thatjuered the City and County Defendatds'continue to
employ all existing population management tools[.4t: { 8.)

In his July 2015 report, Dr. Jeffrey L. Metar, the Court’'s Rul@06 expert, concluded:
“There currently does naixist an adequate plan to implemanteffective jail diversion program
for persons with psychiatric or developmemtiziabilities.” (MetzneiReport dated July 17, 2015
at 14.§ In the Motion for Order to Show Causeaidliff Intervenors alleged that the City
Defendants are in violation of the 2001 Supplet@e@rder and federal law by (1) unnecessarily
arresting and incarcerating indivias with mental disabilities; (2) failing to accommodate those
individuals by arresting for citabloffenses; (3) incarceratingdividuals who need psychiatric

hospitalization; (4) failing taerain City police officers on #happropriate use of force on

® Although the July 2015 report from Dr. Metzner was ldtest one available when the Motion for Order to Show
Cause was filed, Dr. Metzner has submitted a Decemb@016 report indicating that “a draft plan has been
developed re: a jail diversion program for persons with psychiatric or developmental disabilities.” (Metzner Report
dated December 16 2016 at 17.) Dr. Metzner dopartial compliance with this requiremenit.]
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individuals with mental disabilitieSand (5) failing to modify City police policies and
procedures to avoid targeting mefhtalisabled homeless individuals.
B. THE SETTLEMENT AGREEMENT
1. Revisions of APD’s Standard Operating Procedures
a. Citations instead of arrest.

Within 45 days of the signing of the Settlent Agreement, the City must (a) issue a
Special Order and a member of the commaafi stust issue a corresponding video and (b)
initiate revision to APD’s Stadard Operating Procedure (SGP0, entitled Arrests, Arrest
Warrants and Booking Procedure. (Settlemeneagrent at 1.) Both the Special Order and the
revised SOP 2-80 must contain a clear writteadive informing police officers that this Court
has ordered the City to requite APD officers to issue citations whenever appropriate, and
explain “that persons alleged to have comrditten-violent misdemeanor offenses (not to
include DWIs) will not be arsted when there are no circuarstes necessitating arrestd.(at
2.) The written directive must also instrdticers how to use the window at the Albuquerque
Metropolitan Court to allow ingiduals to post a bond or payiae to resolve or quash a
warrant, to avoid being booked into the MDCabfdition, the written directive must specify that
“whether a person has a permanent address mdyertbe sole factor in determining whether to
arrest rather thaissue a citation.”lfl.)

The parties note that the State of New Mexico will soon be issuing a revised Uniform

Traffic Citation form that includes fieldsféelephone number and email address. In the

® The Court will not address allegations regarding useroé on sub class members because no excessive force
claim was asserted in the Complaint in Intervention. Monedkie excessive force issue is being dealt with in the a
case before United States Distrdudge Robert C. BracWnited Sates v. City of Albuquerque, Case No. 14 CV

1025 RB/KK. In that case, Judge Brack denied intervertjoa class of persons who have mental disabilBzss.
MEMORANDUM OPINION AND ORDER (Doc. No. 135). And the consent decree in that case has detailed
requirements for thenprovement of “use of force” with regard to all arrestees.
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Settlement Agreement, the parties agreed tleaCtinef of APD will, “within 30 days after the
State issues the revised Unifoiraffic Citation form that ioludes fields for telephone number
and email address,” issue an SOP requiring ald ARicers to, “whenever possible, obtain and
record both telephone numbers and enddrasses when they issue a citatiohd”)(

The City must also initiate further rewns to: (1) SOP 1-14 entitled “Biased Based
Policing/Profiling;” (2) SOP 2-80; (3) SOP7 entitled “Search and Seizure without a
Warrant;” and (4) SOP 3-12 enéitl “Domestic Violence.” The wessed SOPs must include, to
the extent that the existingguisions are not alrely sufficiently clear, provisions that: (1)
require officers to have reasonable suspicidoreestopping, searchingsking for identification
from, frisking, or searching people who appear teehe mental disability or who appear to be
homeless; and (2) state théfiaers may seize or dispose @érsonal property or personal
identification only when authorized by law to dm $he City must issue the new SOPs within 10
days after the Settlement Agreement is sigaad,counsel for the class and subclass have 30
days thereafter to suggest revisions. Thereaftemsel for the class and subclass must be given
an opportunity to present their suggestions &dlffice of Policy Analysis (OPA), and the City
must schedule an OPA meeting within 30 dayseogiving their suggestions. The City must then
complete the review process for the new SOREMI0 days. After the review process, counsel
for the class and subclass must receive the final version of the SOPs, and they will have 14 days
to provide written objection with respectday of their original suggestions not fully
incorporated intdhe revisions.

After final approval of the revised SOPs, the City will “ensure that all officers are
adequately trained on the revised SORsL"4t 4.) APD must devep a training plan on the

revisions within 60 days of the final approvaltbbse SOPs by the Chief of APD. Counsel for



the class and subclass will be given an oppdstua review the training materials and give
comments and recommendations within two weeks of recaipat(4.) The Chief of APD,
however, will make the final determiti@n on training materials and methods.
b. Respons® mentallydisabledndividuals.

The City must also revise SOP 2-19 entiti®esponse to Behavioral Health Issues.”
(1d.) First, the City must, withidO days of the signing ofdélSettlement Agreement, provide
copies of the current SOP 2-19 to counsel ferdlass and subclass. Counsel for the class and
subclass will have 30 days toggest revisions to the currentlipg, and they may participate in
the review of this policy with the Mentilealth Response Advisory Committee (MHRAC) or
the OPA if they choose. The City must scheduléOPA meeting within 30 days of receiving
counsels’ suggestions. Within 90 days, the repeacess must be completed. Counsel for the
class and subclass will receive ttinal revised version of SOP 2-19 and will have 14 days to
provide written objection to any failure to incorpte the suggestions. After the APD’s internal
review process is complete, the City will sendfthal version of this SOP to the parties and the
Monitor appointed irUnited Sates v. City of Albugquerque, Case No. 14 CV 1025 RB/SMV (the
DOJ case), where the final version will be subjedhe parties’ objection and to the Monitor’s
approval. Within 30 days of this approval, tBigy will implement the new SOP. The City must
then develop a training program for the newPS#hd train all personherho are allowed to
respond to calls involving meniadisabled persons. Mentaghlth professionals employed by
APD are also subject to training on the new SOP 2-19.

2. RecordkeepinBequirements
The City must create a system of busseecords documentinipe following: (1) the

notation of phone numbers and email addresseélseonew Uniform Traffic Citation form; (2)
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bookings into MDC on citable non-violent misdeamor offenses other than driving while
intoxicated (DWI) offenses; (3) disposition d&ba individuals involved in incidents to which
the CIT responded; and (4) arresigolving domestic violence calldd, at 5.) Beginning 30
days after the Settlement Agreement is sigtiel City Defendants must compile these records
for one year. Within three months thereaftee, @ity Defendants must publically issue a written
report summarizing the findings from these stiati$ records and any fow-up measures taken.
(Id.) Issuance of the report constitutes compliance with this section.

3. Jail Diversion Programs and Response Teams

The City Defendants must continuectlaborate in good faith with the County
Defendants to develop and allee@esources to jail diversigagrograms. The City Defendants
may continue to use third-party behavioral hephibhgrams for individualg behavioral health
crisis, and the City Defendants must utilizeestappropriate third-pgy providers as they
become available in the communitid.(at 6.) To the extent appragtions of funds are required
to use these third-party programs, compliandé wiis provision is contingent on the City
Council making the necessary appropriations.

During the period between July 1, 2017 andel30, 2018, City officials must meet with
County officials through the Albugugue Bernalillo County Govement Commission or one of
its subcommittees at least one time per quémtdetermine whether to use teams comprised of
mental health professionals who are not emgxgyof APD to provide mental health follow-up
and case management services similahe activities of the COASTeam. The City
Defendants must continue to @brate in good faittvith County officials in the development

of and funding for mobile crisi®ams to respond to mental healttsis calls, ieluding alleged

" COAST stands for Crisis Outreach and Support Tearichwiias developed by APDnder its settlement in the
DOJ case.
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suicide threats and welfare checks, where appropridtg However, the details and timing of
the implementation of these mobile crisis teameswithin the discretionf the City and County.
The funding for the mobile crisis teams is togent on the City Council making the necessary
appropriations.I¢. at 7.)

The City must continue to provide@pximately 700 supportive housing slots for
people, including the mentally disabledho have been booked into the MD@I.Y The
provision of housing slots muké coupled with “wrap-around case management and other
behavioral health servicesIt() The City and County must collaborate in good faith on
providing additional supportive housing unitgl. “Where obligations in the Settlement
Agreement are subject to appropriations, the fatior@propriate sufficient amounts in whole or
in part shall not constitute a default of the [Settlement] Agreemedi)” (

4. CompliancendDisputes

If a dispute arises over compliance with 8edtlement Agreement, before filing a motion
with this Court, the parties must first attemptiiediate the dispute before Special Master Alan
C. Torgerson or another agregplon mediator. The City Defenala may file a motion with the
Court for a finding of substantial compliancelwihe Settlement Agreement and upon a showing
of substantial compliance, the City Defendants may ask the Court to dismiss them from the case.
(Id. at 8.)

Il. DISCUSSION

A. Notice Was Reasonable

The proposed notice of the Settlementeégnent was incorporated into the Order of

Preliminary Approval. The notice sufficienttgmmarized the provisions of the Settlement

Agreement and explained how class and sgisal@embers could object to the terms of the

12



Settlement Agreement. The City presented thelafits of Daniel Lucero and Miranda Truijillo,
who are Police Service Aides with the APD. (Ex. A, Lucero Aff. § 2; Ex. B, Trujillo Aff. 1 2.)
Mr. Lucero and Ms. Trujillo posted copies of thetice in both Englisland Spanish in certain
areas where notices to the palare generally maintained- “the APD Main by the Records
Department and the main Library.” (Lucero Aff3{Trujillo Aff.  3.) The City presented the
affidavit of Celina Espinoza, the Communications and Community Outreach Director for the
APD. (Ex. D, Espinosa Aff. § 2.) Ms. Espraposted both the notiemd the Settlement
Agreement, in both Spanish and English, onGlig’'s website under the APD section, which is
available for public viewing.l¢. § 3.) The City presented th#fidavit testimony of Jennifer
Stepp, a Lieutenant who serves as the MDC Quality Assurance Team Leader, Accreditation
Team Leader, and the Records Disposition Teaader. (Stepp Aff. § 2.) Lt. Stepp received
copies of the notice in both Spanish andlBhgand posted them in all housing units at the
MDC, in the reception area, the discharge @adsfer unit, the PAC units, and in the law
enforcement area at the MD@d (Y 3.) The City submitted the affidavit of Natalie Howard, the
City Clerk. (Ex. E, Howard Aff. § 2.) Ms. Howatdstified she received copies of the Settlement
Agreement in English and Spanish and has continuously displayed them in the City Clerk’s
office for public viewing. [d. 11 3-4.)

The City provided an AFFIDAVIT OF PUBLICATION from Anita Montoya, a
representative of the Albuquergdieurnal. (Ex. F, Montoya A) Ms. Montoya published notice
of the Settlement Agreement on three consecutive wdelksThe City submitted an
AFFIDAVIT OF PUBLICATION from David Rivord, a represetitze of the Health City Sun, a
weekly newspaper published in the Statdlefv Mexico. (Ex. G, Rivord Aff.) Mr. Rivord

testified that he published notice of the Setidat Agreement on three consecutive wedkis). (
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Based on these affidavits, the Court conclutlas notice of the Settlement Agreement was
provided to the class and subclassmbers “in a reasonable manner.”
B. Settlement Agreement Is Fair and Reasonable.

1. Settlement Agreement Was Fairly and Honestly Negotiated.

The Court is satisfied that the settlememast fairly and honestly negotiated. Negotiations
commenced after the parties engaged in disco@arypbell v. C.R. England, Inc., 2:13-CV-
00262, 2015 WL 5773709, at *5 (D. Utah Sept. 8 5) (noting that péies engaged in
“extensive discovery and damages calculatigmgir to settlement, which supporting finding
that settlement was fairly and honestly negotiated). The partiesgthexperienced counsel,
engaged in arms-length negotats to arrive at a proposedttEment of this litigationCasados
v. Safeco Ins. Co. of Am., No. 10 CV 751 JAP/SMV, 2015 WL 11089527, at *9 (D.N.M. Nov. 6,
2015) (unpublished). The Settlement Agreemengbtiations were facilitated by Special Master
Torgerson, who has an intimate knowledgéhes case, having conducted settlement
negotiations over several years and who waasi@ned Magistrataidge in this case for
several years.

2. Serious Legal and Factual Questions Place Outcome in Doubt and
the Value of Immediate Recovery.

With regard to the second and third facténg, Court is convinced that sufficient legal
and factual issues place the oumeoof this dispute in doubfasados, 2015 WL 11089527, at
*9. Litigation of the Motion for Order to Show Gse, would be an arduous process. And, the
resolution through sgdement is more vahble given the additiohgelief granted in the
Settlement Agreement. For example, the provigif 700 units to house homeless and mentally
disabled individuals is a valulebalternative to repeated incaration, and was not specifically

sought as a remedy in the Motion for OrdeStoow Cause. Nevertheless, this remedy
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recognizes that repeated arrastl incarceration of ce&in homeless and/or mentally disabled
individuals is not the optimum solution.

In addition, as reflected in the Settlementégment, the City willake part in solving
issues related to overcrowdingthe Bernalillo County jail system by reforming the City’s
policing that contributes to overcrowding. &n2001, the City Defendants were required to
direct APD officers to issue citations where appropriate to avoid ogareeration of members
of the mentally disabled and homeless populafidve City also agreed to develop and use
“walk-through” procedures to avoid incarceoa of individuals whacommit petty nonviolent
offenses. Under the Settlement Agreementaheguirements will be encapsulated into new
SOPs. The Court is persuaded that, afteld Aficers are trained on the new SOPs, those
procedures will aid in controlling the MDC population awitl improve the outcomes for
mentally disabled and homeless individuals. SE@@1, the City has beensitnucted to plan and
implement, along with the County, an effective “jail diversion program” for persons with
psychiatric and developmental didiies. With the Settlement Agement, the City solidifies its
commitment to that provision of the 2001 Sugpéntal Order. Both the City and County
recognize that appropriately aireeling some individuals with méal illness into treatment
programs instead of incarceratitigem in jail is an effective wato control the MDC population.

Therefore, despite the existence of the 2001 Supplemental Order, the parties have
identified serious legal and factussues that have contributed to this ongoing dispute. And, the
litigation of these issues coutdloduce an outcome that is notedfective as the relief provided
in the Settlement Agreement particularly the $ing program and the changes to APD SOPs. In

short, the parties have chogbe Settlement Agreement as an appropriate and effective way to
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solidify the improvements in APD’s policing prat@es while avoiding dmites over the details
associated with enforcementtbe 2001 Supplemental Order.
3. Parties Believe Settlement Agreement is Fair and Reasonable.

Finally, the Court is persuad¢hat the parties and the staand subclass they represent
believe that the Settlement Agreement is &aid reasonable. Because only two individuals
objected to the Settlement Agreement, the Coamtassume that other members of the class and
subclass reacted favorably to thdt@enent Agreement. (Doc. No. 1319 Ramah Navajo
Chapter v. Jewel, 167 F. Supp. 3d 1217, 1239 (D.N.M. 201®)ting that the absence of
objections signals approval of a settlememeament). On July 26, 2017, Troy Shaw, a disabled
veteran who suffers from PTSD, objectedie Settlement Agreement and described negative
encounters he has had with APD officetd.)(Mr. Shaw stated that he did not believe that
amended SOPs would correct the perceived problems, particularly the excessive force used by
APD officers against the homelesentally disabled population.d)) However, counsel for the
Plaintiff Intervenors assured ti@ourt that Mr. Shaw’s concerase addressed in the Settlement
Agreement and that the City is following thréugn its commitment. At the hearing, Plaintiff’s
counsel, Ms. Waterfall, informed the Court shiellemeeting with MDC inmate Caley Volante,
who also indicated an objection to the Settlemdggreement. Mr. Volante stated that he thinks
the City should have agreed to provide twice limber of housing unitseased on his opinion of
what the City needs. However, after carefoihsideration of eaabbjection, the Court will
approve the Settlement Agreement because theecas behind the objectie are appropriately
addressed in the Settlement Agreement. Maredihe small number of objections supports a
finding that the Settlement Agreement is fair and reason@bsados, 2015 WL 11089527, at

*10; Williams v. Sprint/United Mgmt. Co., No. 03-2200-JWL, 2007 WL 2694029, at *4, (D.
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Kan. Sept. 11, 2007) (while not caniting, “a relatively small numbeof objectors can be taken
as ‘some indication that the class members goup did not think the settlement was unfair’ ”)
(unpublished) (citation omitted$ee also,Make a Difference Foundation, Inc. v. Hopkins, No.
10—cv-00408-WJIM-MJW, 2012 WL 917283, at *3, (DIcCdar. 19, 2012) (unpublished)
(collecting cases for the same proposition). The Coumcludes that the parties have sufficiently
supported their belief th#te Settlement Agreement is fair and reasonable.

IT IS ORDERED that the Settlemeigreement (Doc. No. 1320) is approved.

NIORUNITED STATESDISTRICT JUDGE
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