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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA, and )
STATE OF NEW MEXICO, ex rel. STATE )
ENGINEER,
Raintiffs,
and No.01-cv-0072MV/WPL

ZUNI RIVER BASIN
ADJUDICATION

ZUNI INDIAN TRIBE, NAVAJO NATION,
Plaintiffsin Intervention,

V. Subfile No.ZRB-2-0038

~— — (7 S g

A & R PRODUCTIONS, et al., )

p—

Defendants.

ORDER ADOPTING MAGISTRATE JUDG E’'S PROPOSED FINDINGS AND
RECOMMENDED DISPOSITION

This matter is before the Court on cross-motions for sumioagyment (Docs. 3305,
3315, 3317), the United States’ and Btate of New Mexico’s (collectively, “Plaintiffs”) motion
to exclude expert opinion testimony (Do8316), Subfile Defendants Craig and Regina
Fredrickson’s (“the Fredricksons”) request fanctions (Doc. 3320 dR2-15), the Magistrate
Judge’s Proposed Findings and Recommdndisposition (“PFRD”) (Doc. 3337), the
Fredricksons’ objections thereto (Doc. 3345), and the Plaintiffs’ response to the objections (Doc.
3360). The PFRD recommended granting the Pféshtmotion to exclude expert testimony,
denying the Fredricksons’ request for sanctia®nying the Fredrickes’ motion for summary

judgment, and granting the Plaintiffs’ motion for summary judgment.
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In their Objections, the Fredricksons do adtress the PFRD’s recommendation that the
Court grant the Plaintiffs’ motion to exclude expistimony or deny the Fredricksons’ request
for sanctions. Accordingly, those recommenoiasi are adopted and the Court adopts those
portions of the PFRD as its own Ord8ee28 U.S.C. 8§ 636(b)(1) (“Audge of the court shall
make a de novo determination of those portmiithie [PFRD] to which objection is made.”).

The Fredricksons specifically object te®tRFRD’s recommendation that the Court grant
the Plaintiffs’ motion for summary judgmennc deny the Fredricksons’ motion for summary
judgment, and also to the PFRD’s recomumsgtion that the Courtconclude that the
Fredricksons’ failed to establish a livestock watght for well 10A-5-WO06 orin the alternative,
abandoned any such water rigtite to an extended pericaf nonuse without sufficient
justification.

In reviewing a PFRD, the Court must made novo determinations of those portions of
the PFRD to which any party made proper objectiom®. R. Civ. P. 72(b)(3); 28 U.S.C.

8 636(b)(1)(C). Issues raised ftire first time in objections tthe PFRD are deemed waived.
United States v. Garfinkl@61 F.3d 1030, 1030-31 (10th Cir. 200Warshall v. Chater75 F.3d
1421, 1426 (10th Cir. 1996). Having conducted anoo review to the objected-to portions of
the PFRD, the Court finds the objectiond&owithout merit for the following reasons.

The PFRD thoroughly covered the factual baokgd of this case. The Court declines to
reiterate that background here.

LEGAL STANDARD

Summary judgment is appropridi€ the movant shows that there is no genuine dispute

as to any material fact and the movargnsitled to judgment as matter of law.” ED. R.Civ. P.

56(a). The moving party beathe initial burden of “showing’ . . that there is an absence of



evidence to support th@onmoving party’s caseCelotex Corp. v. Catretd77 U.S. 317, 325
(1986);Adler v. Wal-Mart Stores, Incl44 F.3d 664, 670-71 (10th Cir998). Once the moving
party has met this burden, the nonmoving partystmdentify specific facts that show the
existence of a genuine issue of matefiagk requiring trial on the merit®acchus Indus., Inc. v.
Arvin Indus., InG.939 F.2d 887, 891 (10th Cir. 1991). The mmvant must identify these facts
by reference to “affidavits, deposition transcripts, specific exhibitsincorporated therein.”
Adler, 144 F.3d at 671. A fact is “material” if, undd¥e governing law, it could have an effect
on the outcome of the lawsuAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). A
dispute over a material fact is “genuine” ifaional jury could find irffavor of the nonmoving
party on the evidence presentd. A mere “scintilla” of evidencés insufficient to successfully
oppose a motion for summary judgmelat. at 252. The record and all reasonable inferences
therefrom must be viewed in thelht most favorable to the nonmova8eeMuioz v. St. Mary-
Corwin Hosp, 221 F.3d 1160, 1164 (10th Cir. 2000). When there are cross-motions for summary
judgment, each motion is to be treated separa@yisty v. Travelers Indem. Co. of Ar810
F.3d 1220, 1225 n.3 (10th Cir. 2016).

The Fredricksons, as the users of wategrithe burden of establishing a water right,
regardless of which party movéak summary judgment. Where therden of persuasion at trial
would be on the nonmovant, the movant can meet Rule 56’s burden of production by either (1)
providing affirmative evidence negating an ess¢relement of the nonmovant’'s claim or (2)
showing the Court that the nonmovant’'s evidersénsufficient to deranstrate an essential
element of the nonmovant’'s clain@elotex 477 U.S. at 331 (citations omitted). Evidence
provided by either the movant or the nonmovaegd not be submitted “in a form that would be

admissible at trial.Ild. at 324. Rather, the content of thedewce presented must be capable of



being presented in an admissible form at tiakvizo v. Adams455 F.3d 1155, 1160 (10th Cir.
2006). For example, parties may submit affite¥d support or oppose a motion for summary
judgment, even though the affidavits constitb&arsay, provided that the information can be
presented in another, admissible foan trial, such as live testimonyeeFeD. R. Civ. P.
56(c)(4); Johnson v. Weld CntyColo. 594 F.3d 1202, 1209-10 (10th Cir. 2010)evizq 455
F.3d at 1160.

Finally, when resolving objections to a maast judge’s proposafthe district judge
must determine de novo any part of the magistpadge’s dispositiorthat has been properly
objected to. The district judge may acceptecgj or modify the recommended disposition;
receive further evidencey return the matter to the magege judge with instructions.”d#®. R.
Civ. P. 72(b)(3). In addition to requiring specificin objections, the Teth Circuit has stated
that “[i]ssues raised for the firime in objections to the maggrate judge’s recommendation are
deemed waived.Marshall v. Chater 75 F.3d 1421, 1426 (10th Cir. 1996%e United States v.
Garfinkle, 261 F.3d 1030, 1030-31 (10th Cir. 2001).

DISCUSSION

As further explained herein, the Courtsheonducted the requisite de novo review to
those of portions of the PFRD tehich the Fredricksons objedteThe objections are overruled
and the PFRD is adopted as Order of the Court.

New Mexico state law providethe substantive standarfis this adjudication. (Doc.
2954 at 2.) The Constitution of the State ofwNBlexico provides that[tlhe unappropriated
water . . . within the state . . . is heraisclared to belong to the public.” N.MOGST. Art. 16
§ 2. “Beneficial use shall be the basis, the memand the limit of the right to the use of water.”

Id. at 8 3. That is, a water user may acquire tgbtrio use water through beneficial use. N.M.



STAT. ANN. § 72-1-2;State ex rel. Erickson v. McLeaB08 P.2d 983, 987 (N.M. 195%).
“Beneficial use” means the “directse or storage and use oftaraby man for a beneficial
purpose including, but not limited to, agricultural, municipal, commeraidystrial, domestic,
livestock, fish and wildlife,and recreational uses.” N.MCoODE R. 19.26.2.7(D) (2014).
Adjudicated water rights decreenust declare “the prioritgmount, purpose, periods and place
of use.” § 72-4-19.

“The burden of proof with respect to auidlying a water right in a stream system
adjudication falls squarely on a defendamtthe user of the water rightState v. AamodiNo.

Civ. 66-6639 MV/WPL, Subfile PM-67833, Dod119 at 6 (D.N.M. Feb. 24, 2014)
(unpublished) (citing?ecos Valley Artesian Conservancy Dist. v. Pet&®8 P.2d 418, 421-22
(N.M. 1948)).

The Fredricksons present, essentially, fiveeotipns to the PFRD. First, the Fredricksons
contend that a declaration of water rights, filed in 1990 and accepted by the New Mexico Office
of the State Engineer, is sufficient to proveithralleged water right. Second, the Fredricksons
argue, for the first time, that the report ofo8cTurnbull establishes a minimum level for their
purported livestock water right. ird, the Fredricksons argue that a Consent Decree in another
Subfile (Doc. 2776) constitutes admissible evidencsutzstantiate their claim for water rights.
The Fredricksons then turn to the issue of dbament and argue thateth sought advice from
the United States Natural Resources Consenvadiervice about repairing their rangeland, and
thus did not abandon any livestock water right. Finally, the Fredricksons argue, for the first time,
that they used the well at issue to irrigate onatquaf one acre of land for two years, and this

demonstrates that they did radtandon any livestock water right.

! Unless otherwise noted, all statutory refeemnare to the New Mexico Statutes Annotated,
current on Westlaw through the end of 2015.



As previously noted, arguments not preseénia the first instance, to the Magistrate
Judge are waivedMarshall, 75 F.3d at 1426. While the Frezksons did attach the 1990
declaration of water rights belo(Doc. 3305 Ex. 8 at 20-21}hey did not argue that the
declaration supported their currenlaim for water rights. In fact, the Fredricksons’ sole
argument below was that Mr. Fredrickson’s purpogrgert report justified their claim of water
rights.

While the Fredricksons are correct thatdeclaration pursun& to 8§ 72-12-5 does
constitute “prima facie evidence of the truthh [its] contents,” “the common-law rule of
[administrative estoppel] is not consistent witle New Mexico legislature’s intent in enacting
the water adjudication statutegDoc. 330 at 2-3). Indeed, tHéegislature intended that a
stream-system adjudication be all embracing’) (when it stated thdf{tlhe court in any suit
involving the adjudication of water rightmay be properly brought shall haesclusive
jurisdiction to hear and determia#l questions necessary for thguatication of all water rights
within the stream system involvedd( (quoting § 72-4-17) (ephasis in original)).

The simple fact that the State Engineerepted the declaration for this well and allowed
it to stand as prima facie evidence of the truth of its contents does not constitute a full and final
adjudication, and does not remove the ultinatpidication of water rights in well 10A-5-W06
from this Court’s jurisdiction.

Further, “[tlhe burden of proof with respetd quantifying a water right in a stream
system adjudication falls squarely on a defendant, or the user of the waterAayhodf No.
Civ. 66-6639 MV/WPL, Subfile PM-67833, Doc8119 at 6 (D.N.M. Feb. 24, 2014)
(unpublished) (citingPecos Valley Artesian Conservancy Dist93 P.3d at 421-22)). The

declaration at issue in this cad@es not contain a statement of thmntity of water, which is an



essential element for a wateghits decree pursuant to 8 724-“Upon the adjudication of the
rights of the use of the waters afstream system, a decree shalptepared and filed . . . [and]
shall in every case declare, as to the watt adjudged to each party, the priority, amount,
purpose, periods and place of use . . . .”). Evénefdeclaration were binding in this Court, it is
insufficient to establish the Fredricksonsiiched water right. Thisbjection is overruled.

The Fredricksons did not argue to the Magist Judge that the Plaintiffs’ expert, Scott
Turnbull, established a minimum level for their powted livestock water right. This objection is
overruled. Even if this argument remained vialilevould fail: the Fredricksons bear the burden
of establishing the quantity of their water righhd proposing a wategtt somewhere between
1.1 and 28.3 AFY fails to carry this burden.

The Fredricksons’ third argument, tha€ansent Decree in another Subfile (Doc. 2776)
somehow bears on their purported livestock waight is both waived and unavailing. The
Fredricksons present no discernible argument orpthiig. Instead, the Fredksons suggest that
failing to recognize theipurported livestock water right well 10A-5-W06 would constitute
treating Subfile claimants differently. iBhobjection is basess and overruled.

The Fredricksons then turn their objectidosthe alternative conclusion in the PFRD,
that any livestock wateright that once existed in wellDA-5-W06 has been abandoned. The
Fredricksons assert their consultation witke tbnited States Natur&esources Conservation
Service on the issue of rehabilitating forage eatand constitutes use of the water right and an
affirmative intent not to abandon. This is in@at. Mere consultation without action—much like
statements of intent—is insufficieto sustain a water right aftarlong period of nonuse. In this
case, the Fredricksons’ simple consultatitmes not negate the protracted nonuse since 2000.

This objection is overruled.



Finally, the Fredricksons argu®r the first time, that thewysed the well at issue to
irrigate one quarter of one acre of land for tweans, and this demonstrates that they did not
abandon any livestock watgght. This argument, like many tfe objections above, is waived
because the Fredricksons did not raise thggiment to the Magistrate Judge. Additionally, a
livestock water right does not equate, or indm&ly transfer, to amrrigation water right.
Further, watering one quarter of one acre ofdldor two years is insufficient to show an
intention not to abandon any prewsly existing livestock water right, nor is it sufficient to
sustain a water right on its owThis objection is overruled.

The Court thus adopts the PFRD as its owdeoand concludes that no livestock water
right ever existed in well 10A-8/06. Further, if any such livestock water right existed, that
water right was abandoned through extendeduse. The Plaintiffs’ motion for summary
judgment is granted and the Fredricksonsssrmotion for summanudgment is denied.

The Court adjudicates the followg water right in well 10A-5-WO06:

WELL_
Map Label: 10A-5-W06
OSE File No: G 02469
Priority Date: 12/31/1955

Purpose of Use: NON 72-12-1 DOMESTIC

Well Location: As shown on Hydrographic Survey Map 10A-5
S.19 T. 05N R. 18W 1/4,1/16, 1/6ANW NE NE
X (ft): 2,439,962 Y (ft): 1,329,981
New Mexico State Plane Coondite System, West Zone, NAD 1983

Amount of Water:  Historical beneficial use ndd exceed 0.7 ac-ft per annum



IT 1S SO ORDERED.




