In Re: United States of America & State of NM v. A & R Productions, et al Doc. 3436

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA, and
STATE OF NEW MEXICO, ex rel. STATE

ENGINEER,

Plaintiffs,
and No. 0tv-0072 MV/JHR
ZUNI INDIAN TRIBE, NAVAJO NATION, ZUNI RIVER BASIN

ADJUDICATION
Plaintiffs in Intervention,

V. Subfile Nos. ZRB-5-0056
ZRB-5-0057
A & R PRODUCTIONS, et al.,

Defendants.

PROPOSED FINDINGSAND RECOMMENDED DISPOSITION

THIS MATTER is before the Court dPlaintiffs UnitedStates and the State of New
Mexico's (collectively “Plaintiffs”) joint motiors under Federal Rule of Civil Procedure 12(c)
for judgment on the pleadings in these subfiles. (Doc. 3399; Doc. 3XeitherSubfile
Defendant RamaWater andSanitation Distric{* RWSD”") nor Subfile Defendant Ramah
Domestic Utilities Association (RDUA) fika responsePlaintiffs request that ik Court enter
judgment on the pleadings in favor of Plaintiffs and against the Stl@flendarg consistent
with the waterrights set forth in pages 2-3 in Doc. 3399 and pages 2-4 in Doc. 3d00.He
undersigned has thoroughigviewed the partiedriefing, the record, and the relevéay, and
recommendthat the Courgrant both oPlaintiffs’ motiors for judgment on the pleadings for

these respective subfiles, ZFB0056 and ZRBE>-0057.
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BACKGROUND AND PROCEDURAL HISTORY

The record in the Basin adjudication is extensive; therefore the undersigheotwi
address the factual or procedural history of this case beyond what isangfesthe
determination of these motions. The parties seek adjudication of the water sggtmeed with
one well on RWSD’s propertZ RB-5-0056) as well as a pond and twadl&evhich the parties
contend was previously owned by RDUA but is currently owned by RWSD (ZRB-5-0057).

On dune 16, 2017, Plaintiffs filed twidotices that the Consultation Period Has Ended,
which notifiedRWSD andRDUA that they museach respectivelffie a subfileanswer within
twenty days (Doc. 3378; Doc. 337®WSD andRDUA thenbothtimely filed their respective
subfile answes on July 6, 2017 (Doc. 3383; Doc. 3384). For Suldiks-5-0056, Defendant
RWSD objected to the description of the water rights contained in the proposed Consent Order
offered by Plaintiffs, because it contends “the offers do not accuratelgtreitleer historical
beneficial use or future needs,” and the offer “should have been made to the Ramah Water and
Sanitation District which owns the water rights attributed to the Ramah Domestic Utility
Association.” (Doc. 3383 at 1). For Subfile ZRB-5-0057, Defendant RDUA contended that
because its corporation had been administratively revoked, “[a]ny wgltés attributed to the
Ramah Domestic tility Association in Subfile No. ZRE-0057, should instead be attributed to
the Ramah Water and Sanitation District in Subfile No. ZRB056.” (Doc. 3384 at 1). On July
12, 2017, Plaintiff United States of America filed a Notice of Errata Raga&libfile Nos.
ZRB-5-0056 and ZRBE5-0057 (Doc. 3385), in which Plaintiff notified the Court that it had
“inadvertently associated the wrosgbfile numbers to the notices that the consultation period
ended: (Id. at 1). Plaintiff contended, however, that the error did not affect the timeliness of

Defendants’ subfile answer@d. at 2).



Plaintiffs then filedtwo separatdoint Motions for Judgment on the Pleadings, and
Memorandum of Points and Authorities in Support Togras to Subfiles ZRB-5-0056 and
ZRB-5-0057 on September 18, 2017. (Doc. 3399 and Doc.)3A0their essence, for both
Motions concerning Subfiles ZRB-5-0056 and ZRB-5-0057, Plaintiffs contend that Subfile
Defendants RWSD and RDUAxake[] no water right claim of any kind and pregémio legal
or factual basis for teiCourt to issue judgment in [their] favor.” (Doc. 3399 aj)5s6e(Doc.
3400at 6 8) (“[T]he Subfile Answer presents no legal or factual basis for this Cousue is
judgment in its favor,” and “with no legal or factual basis for a water righéstads the only
basis on which judgment may enter is that which the Plaintiffs are wilbngyhatever reason,
to stipulate.”) NeitherDefendant filel a response to the Motion, aRthintiffs filed a Notice of
Completion of Briefingor each respective subfiten October 3, 2017. (Doc. 3407; Doc. 3108

Defendard’ failure to respond in opposition to Plaintiffs’ Motion for Judgment on the
Pleadings constitutes consent to grant the mo8erD.N.M. LR-CIV 7.1(b) (“The failure of a
party to file and serve a response in opposition to a motion withiimteerescribed for doing
SO constitutes consent to grant the motjordowever, the undersigned will not recommend
granting the Motion on the Pleadings based on the procedural default under Rule 7.1(b) alone.
SeeEstate of Anderson v. Denny's 291 F.R.D. 622, 633 (D.N.M. 2013) (Browning, J.)
(“[A] Ithough the local rules provide that a party's failure to respond to a motion for summary
judgment is deemed consent to the Court granting the motion, the Court will nonethieless r
motions for summary judgment on the merits, and generally does not grasitiiepmotions
on procedural defatd alone.”) (citingD.N.M.LR-Civ 7.1(b) andsawyer v. USAA Ins. Gd\o.

CIV 11-0523 JB/CG, 2012 WL 6005766, at *23 (D.N.M. Nov. 9, 2012) (Browninyg, J.)



L EGAL STANDARD

Federal Rule of Civil Procedure 12(c) provideatt‘[a]fter the pleadings are closedut
early enough not to delay trial—a party may move for judgment on the pleadings.” Rules12(c)
designed “to provide a means of disposing of cases when the material facisiardispute
between the partiesPefa v. Greffetl10 F.Supp.3d 1103, 11{2.N.M. 2015) (citingKruzits
v. Okuma Mach. Tool, Inc40 F.3d 52, 54 (3d Cir. 1994)). “Judgment on the pleadings is
appropriate only whefthe moving party has clearly established that no material issue of fact
remains to be resolved and the party is entitled to judgment as a matter Gaaders v.
Mountain Am. Fed. Credit Unigi689 F.3d 1138, 1141 (10th Cir. 2012) (quotiagk Univ.
Enters., Inc. v. Am. Cas. Co. of Reading, P42 F.3d 1239, 1244 (10th Cir. 2008brogated
on other grounds by Magnus, Inc. v. Diamond State Ins.5386.Fed.Appx. 750, 753 (10th
Cir.2013)).Rule 12(c) motions are generally treabé&e motions to dismiss under Rule 12(b)(6),
except that claimsisimissed under Rule 12(c) are dismissed with prejuieda 110 F. Supp.
3d at 1113. Accordingly, a court reviewing a motion for judgment on the pleadingsanospt
all facts pleaded by the namoving party as true and grant all reasonable inferdnoesthe
pleadings in favor of the sameCoblony Ins. Co. v. Burk&98 F.3d 1222, 1228 (10th Cir. 2012)
(quotingPark Univ. Enters.442 F.3d at 1244).

ANALYSIS

New Mexico law governs the acquisition of water rights of all parties h&Segnited
States v. Ballard184 F. Supp. 1, 12 (D.N.M. 1960)'he provisions of the New Mexico
Constitution, statutory law of New Mexico and the case law of the Federalofial and the
State Courts of New Mexico above cited, govern the acquisition of Water Righitsref

parties, including the Government betUnited States, the State Game Commission of the State



of New Mexico, and the individual defendants joined hereitliider the New Mexico
Constitution, “[tjhe unappropriated water of every natural stream, perenniatential, within
the state of NewMexico, is hereby declared to belong to the public and to be subject to
appropriation for beneficial use, in accordance with the laws of the state,” pjobrify of
appropriation shall give the better right.” N.M. Const. art. XVI, 8&neficial useshall be the
basis, the measure and the limit of the right to the use of whteat’'§ 3. In other wordsa
water user may acquire the right to use water through beneficidlMsA 1978, § 72-1-2
(2018 State ex rel. Erickson v. McLeal®57NMSC-012, § 20, 62 N.M. 264, 308 P.2d 983.
“Beneficial use” means the “direct use or storage and use of water by man for aidlenefi
purpose including, but not limited to, agricultural, municipal, commercial, indystaaiestic,
livestock, fish and wildfe, and recreational uses.” 19.26.2.7(D), NMAC (20 1lJjudicated
water rights decrees must declare “the priority, amount, purpose, periods andfplae.”
NMSA 1978, § 72-4-19 (2018).

In a water appropriations case, the party contesting appropriation [jnpusvethe
guantity of water legally appropriated by its water users; and the quarttiin ieir
appropriations now nessary for their reasonable usecos Valley Artesian Conservancy Dist.
v. Peters 1948NMSC-022, 1 17, 52 N.M. 148, 193 P.2d 418. While the burden is on the
appropriator seeking to take water to show there is a surplus, this “does not religvarihies
and appropriators, who are already in the field, from the burden of proving the quant#ieof w
that they have been using, and that such amount is necessary for their reasonabia benefic
purposes.lid., 1 11, 193 P.2d 41Bheefore theburden is orRWSDand RDUAto justify a

water right above thosefered by the Plaintiffén thar respective settlement offers



However,neitherRWSD nor RDUAfiled a response to the Plaintiffisiotions for
judgment on the pleading8heir only pleading in this case are their respectsubfile answes.

In its respective answeRWSD objected “to the description of the water rights contained in the
proposed Consent Order offered by the United States and the State of New Mexaéraingnc
Subfile Number ZRB-4-0056.because the offer made to the Ramah Domestic Utility
Association in Subfil®&umber ZRB5-0057 should have been made to the Ramah Water and
Sanitation District which owns the water rights attributed to the Ramah Domestic Utility
Association.” (Doc. 3383 at 1). It also contended that it is a political subdivisitie &tate of

New Mexico under the Water and Sanitation District Act, NMSA 1978, 88 73-21-1 to 73-21-55,
andthereforehas all the powers of a public or quasi-municipal corporation thereufdleat {-

2). In its respective answeRDUA merely contended that it made raim for the water rights
described in its subfile, and any water rights attributed to RDUA should bmutdtiito RWSD.
(Doc. 3384 at 1).

NeitherRWSD nor RDUA contendghat it has historicll used more watehan what is
offered in the proposed Consédtder, nor havaheymade any factual allegations regarding
their respective water rights or beneficial use thereof in either respediie.ddew Mexico
law is clear: beneficial use defines the extent of a water right. NMSA 19781 8 7Pherefore,
RWSD and RDUAhavefailed to meethar burdensf establishing historical beneficial use
greater than that offered by the Plaintiffs.

The undersignetinds thatbothRWSD and RDUAfail to make any factual allegations
suggesting thahey areentitled towater rights above and beyond those stipulated to by the
Plaintiffs. Therefore Plaintiffs are entitled to judgment as a matteragi.|For the foregoing

reasons, the undersignestommend that the Court grant the Plaintiffs’ Joint Motion for



Judgment on the Pleadings (Doc. 3399), and Plaintiffs’ Joint Motion for Judgment on the

Pleadings (Doc. 3400), amater final judgment in this cager these subfiles adopting the water

rights as describeid Doc. 3399 at pages 2-3 and Doc. 3400 at pages 2-3.
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JERRY H. RITTER

UNITED STATES MAGISTRATE JUDGE

THE PARTIESARE FURTHER NOTIFIED THAT WITHIN 14 DAY S
OF SERVICE of a copy of these Proposed Findings and Recommended Disposition thg
file written objections with the Clerk of the District Court pursuant to 28 U.S.C. 8§ 636(b)
A party must file any objectionswith the Clerk of the District Court within the fourteen-
day period if that party wantsto have appellatereview of the proposed findings and
recommended disposition. If no objections arefiled, no appellate review will be allowed.
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