Bumpus v. Warden Clinton Corre Doc. 70

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________________ X
JAMES BUMPUS, :

Petitioner, : MEMORANDUM & ORDER

-against- : 97-CV-1791 (ENV)

WARDEN, :
Clinton Correctional Facility :
Respondent. :
________________________________________________________________ X

VITALIANO, D.J.

Petitioner James Bumpus is once again befoseCourt on his petition for a writ of
habeas corpus pursuant to 28 U.S.C. § 2254. Eaetsons set forth below, the writ is denied

and his petition is dismissed.
BACKGROUND*!

On September 6, 2007, the Court found that all but one of Bumpus'’s federal claims were
procedurally barred from habeesrpus review because they haat been “fairly presented” to
the New York Court of Appeafs.Accordingly, the Court dismsed those claims on exhaustion

grounds. Inits February 20, 2009 summary oridher Second Circuit vacated the dismissal of

! Though familiarity with the underlying facts is presumed, for a more detailed discussion of tHginmdeate
prosecution and overall procedural history, sempus v. Superintendent of Clinton Corr. FacjlB@7 F. Supp. 2d
246 (E.D.N.Y. 2007), aff'd in part and rev'd in pa8fil Fed. Appx. 400 (2d Cir. 2009).

2 The Court rejected Bumpus’s remaining claim—that the courtroom was improperly closed during Bumpus’s
murder trial—on the merits. The Second Circuit affirmmeating that the Court’s ruling on this point was beyond
the scope of the Court’s Certificate of Appealability. Baepus 311 Fed. Appx. at 402-03.

1

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nyedce/1:1997cv01791/155734/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/1:1997cv01791/155734/70/
http://dockets.justia.com/

Bumpus'’s petition and remandgat further proceedings. S&umpus 311 Fed. Appx.

Specifically, the Circuit held the Court’s judgnt to be at odds with Morgan v. Bennét4

F.3d 360 (2d Cir. 2000), in which the Circuit deteredrihat, where a petitier’s “first letter to
the [New York] Court of Appeals seeks leavafpipeal all arguments raised in attached
Appellate Division briefs, a follow up letter addsing only some of those arguments in more
detail does not serve to narrow the scope of thensldairly presented’ by the first letter.” 311

Fed. Appx. at 401 (citing Morga204 F.3d at 370; Davis v. Strad70 F.3d 111, 122-23 (2d

Cir. 2001)). The Second Circuit, having foundttfnothing in Bumpus’s August 8[, 1990] letter
‘affirmatively directed the Cotiof Appeal’s attention awalyom claims contained in the

attached briefs,” idat 402 (citing Galdamez v. Kegr#94 F.3d 68, 76 (2d Cir. 2005)), rejected

this Court’s conclusion that tistate’s high court had been degavof an opportunity to review
the claims now re-presented here in Bumppsttion for habeas corpus. The silence in
Bumpus’s pro se letter abouese claims while advancing another claim was not tantamount to
a withdrawal of all the unmemtned claims that were containiedthe briefs to the Appellate
Division, which had been attached to his cousgaltial request for leave to appeal. &i.401-

02. The Second Circuit noted, however, thakfiressed no opinion as to the merits of the
claims that this Court had dismissed ascpdurally barred or as to whether Bumpus had
exhausted his challenge to the admission dtdfieertain grand jury testimony (mentioned in

his brief to the Appellate Divisior).ld. at 402.

Following remand, Bumpus filed a memorandunfe@f in support of his petition on July

3, 2009. Relying on the nine claifrfsr relief argued in his previously submitted memoranda,

% Nor did this Court address this claim in its previous opinion.
* Bumpus’s courtroom closure claim was rejected in the last round of litigatiorBuigsus 507 F. Supp. 2d at
263-66. The Second Circuit affirmed. $aempus 311 Fed. Appx. at 403-03.
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Bumpus further argues now that he was “denied due process and equal protection by the
arbitrary denial of his applicatn for leave to appeal to the Coaf Appeals,” given that “his
identically situated co-defendant was grardedh leave and access.” (Brief of Petitioner-
Appellant James Bumpus (Doc. #64 (“Bumpus Brdt 9.) The district attorney answered,
arguing,_inter aliathat Bumpus’s claim that he was depdvof his rights to equal protection and
due process does not warrant habeas refieflowing Bumpus’s reply, the motion was

submitted for decision.
STANDARD OF REVIEW

As is well-engrained now, driven by AEDP/s federal court is ndtee to issue a writ of
habeas corpus under the independent “contcdrglause of 82254 unless “the state court
arrive[d] at a conclusion opposite to that reachgfthe Supreme] Court on a question of law or
if the state court decide[d] a case differently tfthe Supreme] Court has on a set of materially

indistinguishable facts.” Williams v. Tayld529 U.S. 362, 412-13 (2000) (O’Connor, J., for the

Court, Part Il) (citation omite). Similarly, a federal court cannot issue the writ under the
independent “unreasonable apption” clause unless “the state court identifie[d] the correct
governing legal principle fromlie Supreme] Court’s decisiohat unreasonably applie[d] that
principle to the facts of the prisoner’s case.” dtd413. But, a stamourt’s “unreasonable
application” of law must have been more tHismtorrect or erroneous”it must have been

“objectively unreasonabl®. Sellan v. Kuhlman 261 F.3d 303, 315 (2d Cir. 2001) (citing

Williams, 529 U.S. at 409 (O’Connor, J., for the Cobdyt I1)). Lastly, chims that were not

® Bumpus filed his habeas application aftereaffective date of AEDPA and is, ceteris paripsisbject to its
provisions._See, e,dBumpus v. WarderNo. 98-CV-2406, 1999 U.S. App. LEXIS 3702 (2d Cir. Mar. 4, 1999).
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adjudicated on the merits in state couet ot subject to théeferential standafdhat applies

under AEDPA._See, e,dCone v. Bell129 S. Ct. 1769, 1784 (2009) (citing 28 U.S.C. §

2254(d)).
DISCUSSION

In its September 6, 2007 decision, the Cowatest that, to the extent that Bumpus
claimed that the New York Court of Appeals denied him equal protemtidris appeal vis-a-vis
its handling of the appeal bfs co-defendant Rodney Russ, such claim was baseless because
“[t]he disparate outcomes resulted not fromuaifair application of a rule, but from the
presentation of differenssues for review.” SeBumpus 507 F. Supp. 2d at 261 n.8 (citation
omitted). The Second Circuit’s holding on the egipof that decision works a very significant
change: the finding of differingsue presentment is no longer supportable. The Circuit has
determined that Bumpus, however mercurially, fairly presented to the New York Court of
Appeals the very same issues presented by Rudgding the improper admission of the grand
jury testimony of witness Gaalez—the ground on which Russ woly won leave to appeal but

reversal. See, e,dd. at 255-56. Thus, the majority of Bumpus’s remaining habeas élaims

® Under AEDPA’s deferential standard of review, “[d]etermination of factual issues made by a state court ‘shall be
presumed to be correct,” and the applicant ‘shall have the burden of rebutting the presuinepti@timess by

clear and convincing evidence.” Smith v. Herb&i5 F. Supp. 2d 361, 365-66 (E.D.N.Y. 2003) (quoting 28
U.S.C. § 2254(e)(1)).

" The claims raised in Bumpus’s Appellate Division si@nd in support of his petition, are as follows: the
prosecutor improperly impeachedvirence and Gonzalez with their grgody testimony; Lawrence was coerced
into testifying against Bumpus; the prosecutor imprgpelitited that Lawrence had made a prior inconsistent
statement out of fear; the prosecutor improperly elicitatllthwrence had made a prior consistent statement; the
prosecutor became an unsworn witness against Bumpus; it was improper to elicit that a witness declined to be
polygraphed; the prosecutor’s improper remarks deprived Bumpus of a fair trial; basedeupeidlence in chief,
Bumpus was not proven guilty beyond a reasonable doubt;lativeLerrors deprived Bumpus of a fair trial; and,
from Bumpus'’s supplemental Appellate Division filing—but before this Court on habeas review—the trial court
erred in permitting in-couitlentification. _See, e.gBumpus 507 F. Supp. 2d at 254; Supplemental Memorandum
of Law (Doc. #40); Appellant’s Supplemental Brief on App the Appellate Division, dated Jan. 30, 1990; Brief
of Defendant-Appellant to the Appellate Division, dated June 10, 1989.
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be addressed on the merits pursuant to AEDPAwreetial standard of review, since they were

clearly adjudicated by the Appellate Diasi Ultimately, none is meritorious.

In addition to these claims, Bumpus raisedaegument in state court (for example, on a
pro se motion for reconsideration to the AppgellRivision) following the reversal of Russ’s
conviction that “the due pross [and] equal protection clause of the Fourteenth Amendment
dictates that each similarly [siteal] criminal defendant must receive the same application of the
law.” (Memorandum of Law in support of moii for reconsideration to Appellate Division,
dated Aug. 29, 1994, at 1.) On the instant remBad)pus renews that argument, claiming that
he was “denied due process and equal protection by the arbitrary denial of his application for
leave to appeal to the Court of Appeals,” gitleat “his identically situated co-defendant was
granted such leave and acces@umpus Br. at 9.) Though veg, this constitutional claim

fails whether reviewed under AEDPRAdeferential standard or de nov®eeKnowles v.

Mirzayance 129 S. Ct. 1411, 1415 (2009) (decidingadoeas corpus petition under both

standards of review).

Viewed through the AEDPA prism, the densdlBumpus’s applications for leave to
appeal by the New York Court éppeals was not contrary to, naid it involve an unreasonable
application of, clearly establistidederal law (pertaining to ¢hdue process clause, the equal
protection clause, or otherwise). SX¥U.S.C. § 2254(d)(1). kuch circumstance, given the
absence of any holdings from the Supreme Qmgidrding a due processan equal protection
right to file a dscretionary appe&lthe Court has no authority, under 28 U.S.C. § 2254, to grant

Bumpus’s petition for habeas corpus on this ground. Caeey v. Musladin549 U.S. 70, 77

8 An appeal to the New York Court of Appeals is a discretionary appealN.8e€riM. PRoc. LAw §§ 450.90(1),
460.20.



(2006); see als@right v. Van Patten552 U.S. 120, 126 (2008); &vitts v. Lucey 469 U.S.

387, 402 (1985); Harris v. Riverd54 U.S. 339, 342 (1981) (regerg habeas relief grounded on

strength of co-defendant’s actjal at the same trial whereettsecond Circuit’s “constitutional

holding was unprecedented”); Cupp v. Naughtsdt U.S. 141, 146 (1973) (stating, in the

context of a challenged jury instruction, thab]§fore a federal courhay overturn a conviction
resulting from a state trial . . ., it must é&&tablished not merelydhthe instruction is
undesirable, erroneous, or evenittersally condemned,’ but thatviolated some right which

was guaranteed to the defendanthmy Fourteenth Amendment.”).

In any event, even reviewing the dispajaticial treatment clan asserted by Bumpus
unfettered by AEDPA, the Court finds that theusal of the New York state courts to accord
him the benefit of the Russling as reflected in the deniaghis post-judgment motions and of
his leave to appeal applicationere not violations of equal protection or of due process. In
addition, Bumpus’s claim regand) the admission of the grarjury testimony of witnesses
Lawrence and Gonzalez fails under the exhaustomtrine, and, further, even if it were not
unexhausted, would fail on the merits. A simildefaefalls petitioner’s remaining claims, that

is, though exhausted, as determined by the Circuit, they are ultimately meritless.

l. The New York Court of Appeals’ Denial of Bumpus’sApplication for Leave to

Appeal Was Not Contrary to Clearly Established Federal Law

For almost all criminal appeals, thew& ork Court of Appeals is a court of
discretionary appeal and, for corambispetitions, the Appellate Bisions are likewise. See
N.Y. CRiM. PROC. LAW 88 450.90(1), 460.20. The saga oftilve co-defendants grew intense

when New York’s high court granted leave tedefendant Russ, announced a new rule of state



criminal procedure, and reversked conviction. The same stateurt system had refused leave

to Bumpus repeatedly (even after Russ handed down) and let his conviction at the same trial
of the same charges and on the same evidenceelibtosame judge and jury stand. Given the
disparate results on identical fa@nd law, Bumpus challengeg ttiscretionary criminal justice
process and the substantive product of its hanétiwbie does not cite to, and the Court has not
found, any reported Supreme Court decisions hglthat there is a right through any federal
constitutional or statutorgrovision that guarantees thenwicted access to a court of

discretionary appeal. See alSoleman v. Thompse®01 U.S. 722, 756 (1991); Pennsylvania

v. Finley, 481 U.S. 551, 555-56 (1987); &oss v. Moffitf 417 U.S. 600, 614-16 (1974)

(holding that criminal defendants have a rightounsel only on appesahs of right, not on
discretionary state appeals); &.610, 619. This is not surprising, both because of the very
nature of a discretionary appeal and because “there is no federal constitutional right to state

appellate review of state criminabnvictions.” _Estelle v. Dorroug20 U.S. 534, 536 (1975)

(citations omitted); see alstalbert v. Michigan545 U.S. 605, 610 (2005) (“The Federal

Constitution imposes on the States no obligation to provide appellate review of criminal
convictions.” (citation omitted)); Rosd417 U.S. at 611 (“[I]t is €ar that the State need not

provide any appeal at all.” (citation omitted)); Griffin v. IllinpB51 U.S. 12, 18 (1956) (“It is

true that a State is not required by the FedeoalsGtution to provide appellate courts or a right

to appellate review at all.” (citation omitted)); McKane v. DursttsB8 U.S. 684, 687 (1894)

(“An appeal from a judgment of conviction istreomatter of absolute right, independently of
constitutional or statutory provisis allowing such appeal.” Py, “[a] review by an appellate
court of the final judgment in a criminal case is.not . . . a necessaryeatent of due process of

law. It is wholly within the discretion of thgtate to allow or not allow such a review.”); cf.



Chalk v. Kuhlmann311 F.3d 525, 528 (2d Cir. 2002) (“Tappellant has no right to have his

appeal heard by the [New York] Court of Appeals. Whether the appeal will be heard in the

Court of Appeals is a disdrenary decision.” (citing N.YCRIM. PRoOC. LAW § 460.20(4))).

Quite to the contrary of fidoner’s essential grievancthere is at least one Supreme
Court decision suggesting that @bkas court is without authoritg set aside a conviction where
the ground advanced was simply that statets@ilowed to stand a conviction on a verdict
inconsistent with the verdict rendered in the same trial for a co-defendantia®ee454 U.S.
In Harris the Second Circuit helthat the state coupddge had rendered incastent verdicts in
convicting the petitioner but acquitting his co-eledant. The Circuit then entered an order
requiring that the petitioner be granted a new tidhat the state td@ourt be required to
demonstrate that there was a rational basithivfacially inconsistent verdicts. lat 341-42.
The Supreme Court reversed, holding that “[ijnistesicy in a verdict is not a sufficient reason
for setting it aside.”_Idat 345. Indeed, even if the stateid judge made an error of law in
acquitting the co-defendant, ‘figre is no reason -- and suraly constitutional requirement --
that such an error pertaining to the caseregdihe co-defendanthsuld redound to the benefit

of” the startled habeas petitioner. &i.347.

By analogy, then, assuming New York cowteed under New York law in granting Russ
leave to appeal, there is no constitutional requar@that Bumpus become the co-beneficiary of

such bad judgment. S&tandefer v. United State$47 U.S. 10, 25 (1980) (“[W]e are thus

inclined to reject, at least as a general mattaxleathat would spread ¢heffect of an erroneous
acquittal to all those who participated in atjgalar criminal transaction.” (citation omitted)).

As the Supreme Court notén Beck v. Washingtgrithe Fourteenth Amendment does not

‘assure uniformity of judicial decisions . . . [emmunity from judicialerror . . .."” Were it
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otherwise, every alleged misapplication of stiatv would constitute a federal constitutional

question.” 369 U.S. 541, 554-55 (1968u¢ting_Milwaukee Elec. Ry. & Light Co. v.

Wisconsin ex rel. Milwaukee252 U.S. 100, 106 (1920)); see aldatos v. Irvin No. 95-2855,

1996 U.S. App. LEXIS 30024, at *5 (2d Cir. Nov. 1896) (stating that petitioners had failed to
demonstrate that, of the two inconsistent deassifrom the appellate court, “theirs was wrong.
Their argument depends on the proposition thaliagrof law that benefits one defendant in a
criminal case must be applied to the benefélbsimilarly situated defendants, regardless
whether the ruling is correct. There is no suppolaw for such a contention.” (citing Haryis

454 U.S. at 347)).

Cases relied upon by Bumpus are not at odds. Cochran v. Kemmsasample,

addressed a claim that officsabf the state penitentiarytsg#taged appeal documents that

petitioner had prepared, causindifi@ner to miss the two-yeamtitation period allowed by state
statute. 316 U.S. 255, 256 (1942)he Supreme Court reversee tthenial of his petition for

habeas corpus, stating théithe petitioner’s allgations held true, thesgas a clear violation of

the equal protection clause. &t.257. Here, there was natst interferenceith Bumpus'’s

right to appeal. That the NeMork courts denied leave does not mean that Bumpus was refused
any right or privilege of appe#hat was afforded to his ceféndant or myone else. Sed. at

258; see alsdl.Y. CRiM. PROC. LAW 8§ 450.90(1), 460.20.

Another,Griffin, restates the obvious: “all people aea with crime must, so far as the
law is concerned, ‘stand on an elifyebefore the bar of justice in every American court.” 351
U.S. at 17 (citation omitted). #dds nothing to petitioner'sgument. The Supreme Court was
simply referring to the fact that due procesd aqual protection rights @iect all persons, rich

and poor, from invidious discrimination at all stages of criminal proceedingat 1d@-18
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(citations omitted). The cite is an ipse dixiin no way gives guidance as to whether the
disparate results rendered to Bumpus and Ruasgfrom any form of invidious discrimination
suffered by Bumpus—and that Bumpus was in any way unequal before the bar of New York

justice®

The Court finds that Bumpus has “no ditasional ground to complain” that the New
York Court of Appeals, in exercising the didgva granted it by state law, denied his initial
application for leave to appeal and, accordinglwrit of habeas cpus cannot issue on this

ground. _Sedlarris 454 U.S. at 348.

Il. The Failure of New York Courts to Grant Bumpus the Substantive Relief Granted

Russ Does Not Constitute a Violatiomf Due Process or Equal Protectiot?
A. DueProcess

“[T]he touchstone of due peess is protection ahe individual agairtsarbitrary action of

government.”_County of Sacramento v. Levi&3 U.S. 833, 845 (1998hternal quotation

marks and citation omitted). Though due processnglardinarily call for an assessment of the

° Other cases upon which Bumpus relies are similarly unhelpful to his causeucgget69 U.S. at 402 (holding,
narrowly, that the due process clause guarantees a crimfaatidat the right to counsel on a first appeal as of right
(citing Douglas v. California372 U.S. 353 (1963))); Rinaldi v. Yeag8B4 U.S. 305, 308 (1966) (finding—in a
case in which the defendant was free to file his ultimately unsuccessful appeal—that state law requiring only a
certain class of unsuccessful appellants to repay the cost of obtaining a trial transcript Wieleggditements of

the equal protection clause); Dowd v. United Ste848 U.S. 206, 208 (1951) (stating “that a discriminatory denial
of the statutoryight of appeal is a violation of the Equal Protection Clause of the Fourteenth Amendment”
(emphasis added)).

9 The Court assumes that Bumpus and Russiamiistitute different “elsses of one.” Saéllage of

Willowbrook v. Olech 528 U.S. 562, 564 (2000). The Supreme Court has recognized equal protection claims
brought by a “class of one,” that is, an individual plaintiff alleging that he “has bestiamally treated differently
from others similarly situated and that there is no rational basis for the difference in treatment” without alleging
membership in a class or group. &l564 (citations omitted). This is in keeping with the Supreme Court’s
explanation that “the purpose of the equal protection clai#e Fourteenth Amendment is to secure every person
within the State’s jurisdiatin against intentional and arbitrary discreion, whether occamied by express terms

of a statute or by its improper execution through duly constituted agentgiiitédnal quotation marks and citations
omitted).
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fairness of actions taken by co-ordte branches of government, courts, nonetheless, are also a
part of government and citizens are just as muttlezhto protection fromydicial arbitrariness.
Consequently, courts an®t free to impose theiipersonal and private notions’ of fairness and

to ‘disregard the limits thdtind judges in theijudicial function.” Dowling v. United States

493 U.S. 342, 352-53 (1990) (quoting United States v. Lovad&bU.S. 783, 790 (1977)).

Due process guarantees Bumpus and all ctet/idefendants an as of right “adequate

opportunity to present [their] clainfairly in the context of the &te’s appellate process.” See
Lucey, 469 U.S. at 402 (quoting RogkEL7 U.S. at 616). New York, of course, provides a multi-
tier direct appellate press. Since New York provides for such appeals, the substantive appeal
that due process guarantees is to New Yohkpellate Division courts. Due process does not,
however, require that Bumpus be guaranteedrésvappellate determation by the New York
Court of Appeals, a court dliiscretionary appeal, or, similarly, by the United States Supreme
Court, accessible only by grantdiscretionary certiorari. Seé¢.Y. CRIM. PROC. LAW 88

450.90(1), 460.20; cColeman 501 U.S. at 756; Ros417 U.S. at 610, 614-16, 619. That Russ

perhaps received “more” process does not mearBihmpus did not receive “due” process; nor

is Russ’s fate relevant to the dueqass inquiry sought by Bumpus. See, &@ss417 U.S. at

609 (“'Due process’ emphasizesrfeess between the State and thdividual dealing with the
State, regardless of how othedividuals in the same situah may be treated.”); see also
Standefer447 U.S. at 26 (finding that petitionead received a fair trial at which the
government had borne and met the burdgora¥ing beyond reasonaldeubt that petitioner
had aided and abetted a crime, even when theipalhwas acquitted. Pather “was entitled to

no less -- and to no more.”); United States v. Dotterwed2h U.S. 277, 279 (1943) (“Equally

baseless is the claim of [defendant] that, hgVailed to find the comgration guilty, the jury
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could not find him guilty. Whether the juryserdict was the result of carelessness or
compromise or a belief thatelresponsible individual should sufthe penalty instead of merely
increasing, as it were, the cost of running the assrof the corporation, is immaterial. Juries

may indulge in precisely such motives or vagaries.” (citation omitted)).

B. EqualProtection

“Central both to the idea of the rudélaw and to our own Constitution’s guarantee of
equal protection is the principle that governmemd each of its parts remain open on impatrtial

terms to all who seek its assistance.” Romer v. E&@hsU.S. 620, 633 (1996).

The Court divides its equal protection analysis three categories: (1) absent certain
narrowly drawn exceptions, a criminal defendarst ha right to the retextive application of a
change in precedent; (2) an equal protectiotation cannot be shown solely through disparate
litigation results; and (3) even if there wereghtito the retroactivepplication of a changed
precedent, and even if there were an equal groteciolation where the results in litigation are
different in like circumstances, the New YorkuZoof Appeals had a rational basis for treating

Russ and Bumpus differently.

1. A change in a rule of criminptocedure need not be retroactive

In arguing that he was denied equal protechecause the Court of Appeals denied him
leave on reconsideration following its revershRuss’s identical judgment of conviction,
Bumpus effectively asks this Court to fitltht the New York Court of Appeals committed
constitutional error in failing tapply its decision in People v. Rug® N.Y.2d 173, 581
N.Y.S.2d 152, 589 N.E.2d 375 (1992), and People v. Rirshl.Y.2d 966, 570 N.Y.S.2d 500,
573 N.E.2d 588 (1991), retroactively to him.rRbough dressed up in highly unusual facts,
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when stripped to its essentials, petitioner seeksimp more than the retactive application of a

newly adopted criminal procedurdeuhardly a novel quest. See, eWhorton v. Bockting

549 U.S. 406, 416 (2007); Saffle v. Par&84 U.S. 484, 488 (1990) (“The explicit overruling of

an earlier holding no doubt creata new rule.”); Teague v. Lam89 U.S. 288, 301 (1989)

(“[A] case announces a new ruletlife result was not dictatdxyy precedent existing at the time
the defendant’s conviction became final.” (c@atomitted)). There is, more critically, no
constitutional requirement that such crimipabcedure-changing precaas be retroactively
applied. Absent certain narrow exceptidasinapplicable here—a court will not disrupt a
conviction that is the product offimal direct appeal to applyrgew rule, even when this means

treating certain classes of deflants differently._See, e.@ockting 549 U.S. at 416-421

(declining to apply ta rule set out in Crawford v. Washingt&@#1 U.S. 36 (2004), retroactively

to defendants who had suffered Crawfeiolations but whose convictions had become final
prior to the rule’s announcement, while applythg rule prospectively tother defendants who

had suffered Crawfordiolations but whose direct apals were not yet final); see alfeague

489 U.S. at 305-311 (clarifying how the questiomatfoactivity should be resolved in cases on
collateral review and holding thatew constitutional rules of oninal procedure will not be
applicable to those cases which have becfna¢ before the new rules are announced”);

Mackey v. United Stateg01 U.S. 667, 682-95 (1971) (Harlan,cbncurring in judgments in

part and dissenting in part)r¢aing that, absent certain extieps, new rules should not be
applied retroactively to cases collateral review and notirtbat habeas corpus is not a

substitute for direct review).

1 SeeBockting 549 U.S. at 416 (“A new rule applies retroactiviela collateral proceeding only if (1) the rule is
substantive or (2) the rule is a “wasbed rul[e] of criminal procedure” licating the fundamental fairness and
accuracy of the criminal pceeding.” (quoting Saffle494 U.S. at 495)). Under Safftsubstantive” means “a
‘substantive categorical guarante[e] accorded byCtvestitution.” 494 U.S. at 494 (citation omitted).
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Without doubt, the New York Court of Appls recognized a new rule of criminal
procedure in Rusexpressly overruling the AppellateMiEion’s interpretation of People v.
Fitzpatrick 40 N.Y.2d 44, 386 N.Y.S.2d 28, 351 N5 (1976) (and, with it, N.Y. @M.

Proc. LAw 8§ 60.35), which was controlling when the dadenied Bumpus leave to appeal from
the affirmance of his conviction by the $aed Department on his direct appeal. Beeple v.

Russ 167 A.D.2d 361, 562 N.Y.S.2d 444 (App. Div. 2d Dep’t 1990); People v. Burtip@s

A.D.2d 484, 558 N.Y.S.2d 587 (App. Div. 2d Dep’'t 1990); see Skdffle 494 U.S. at 488 (“The
explicit overruling of an earliénolding no doubt creates a newle.”). Relying upon the old
interpretation of Fitzpatricko Bumpus and Russ, the Appell@w®ision held that the witnesses’
testimony at trial that they had not seen Bumpus or Russ in the vigiritg crime scene, and
that they had not observed the robbery drabsng, “completely negated their Grand Jury
testimony to the effect thatdl had witnessed the defendant his codefendant commit the
crimes. Accordingly, their trlaestimony affirmatively damaged the People’s case and entitled
them to introduce the witnessgsior Grand Jury testimony.” S&umpus 163 A.D.2d at 484,
558 N.Y.S.2d at 587 (citing N.Y.FIm. PRocC. LAw § 60.35; Fitzpatrick40 N.Y.2d at 51, 386

N.Y.S.2d at 32, 351 N.E. at 679; People v. Cpok8d A.D.2d 507, 521 N.Y.S.2d 96 (App. Div.

2d Dep’t 1987)); see aldRuss 167 A.D.2d at 362, 562 N.Y.S.2d at 445. The Court of Appeals,

however, following the grant of leave presumably to make the point, held irnthRaisthe
flagrant use of Gonzalez’s Grand Jury testimonyialtransgressed thme drawn in_People v.
Fitzpatrick and that “[t]he use of Grand Jurystemony in this manner was not made in good
faith as required, but rather to circumverd gvidentiary rule protection against otherwise
inadmissible evidence.” Rus&9 N.Y.2d at 178, 581 N.Y.S.2d at 155, 589 N.E.2d at 378.

Stated from a chronological perspective, siBaepus’s conviction had become final on direct
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appeal before this new (Russle went into effect, in line with Supreme Court precedent,
Bumpus was not constitutionally entitled as a maiteequal protection tthe rule’s retroactive
application on a renewed challenge to his caii. Consequently, this equal protection

argument affords no basis for the issuance of the*fvrit.
2. Equal protection violation cannot be shasately through disparate litigation results

There is no constitutional command that thsults obtained by identically situated but
separately proceeding litigants be the samégrsp as the process afforded each litigant was
fair,™ differences in result between the two ardéwant to any constitutional analysis. See
Beck 369 U.S. at 555 (declining to vacate cotieic on equal protection grounds where “it has
not been shown that their ultimate end—a fair . . . proceeding—was not obtained” (citing

Graham v. West Virginia224 U.S. 616, 630 (1912))); see atsarris 454 U.S. at 345-47; Beck

369 U.S. at 554-55 (quoting Milukee Elec. Ry. & Light Cp252 U.S. at 106)); cLindsley v.

Natural Carbonic Gas G20 U.S. 61, 78 (1911) (“A classification having some reasonable

basis does not offend against [#opal protection] clause merddgcause it is not made with
mathematical nicety or becausepiractice it results in some inequality.”). A party fails to
demonstrate a constitutional violation wheredmy evidence is that siresult was different
from someone else’s. SB@wling, 493 U.S. at 353-54 (“[Ijmansistent verdicts are
constitutionally tolerable.” (citing Standefe¥47 U.S. at 25)); Matod4996 U.S. App. LEXIS

30024, at *4 (affirming the district judge’s anthgistrate judge’s findg that “inconsistent

2 Of course, even if Bumpus were entitled togattive application of the rule announced in Rassa matter of
state procedure, his claim would still fail here because therRlgsmvolved only a matter of state law and not a
federal constitutional claim. See, e Baldwin v. Reeseb41 U.S. 27, 29 (2004).

13 Even this need not be the case necessarily B8ele 369 U.S. at 554 (stating that the misapplication of a law
potentially requiring certain procedural safeguards cannot be shown to be an invidious disonjminat
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outcomes in criminal trials are not unconstitutional unless the process leading to the divergent

results involved a constitutional violation.”).

Simply put, the unusual, only by comparisoreéxh other, fates of Bumpus and Russ on
their respective New York state appellate tracks are not enough on their own to demonstrate a
violation of the right to equarotection of the laws. Yet, the only evidence that Bumpus
presents on this claim is that he and Russ redeiNfferent results when they applied for leave
to appeal their judgments of convictiontbee New York Court of Appeals followinieir arrest
for the robbery and murder of the same victim; thay were indicted for the same crimes by the
same grand jury in the same true bill; thatytkvere prosecuted in the same courtroom at the
same time; that they confronted the same witnesses before the same trial judge and jury; that they
were convicted at the same ment and received the samat®mnce; and that the Appellate
Division affirmed both convictions for the same reasons. Beeepus 507 F. Supp. 2d at 249.
Procedurally, the disconnection of the twpaals following conviction headed the two co-
defendants to vastly disparate results. Casearlakes clear, nonethelesisat those disparate
results alone, however incomprehensibla twroader public audier, do not contravene

Bumpus’s equal protection rights, nor deysupport a writ ohabeas corpus.

3. The rational basis faifferent results

Where similarly (indeed identically) sdted persons are treated differently by
government, there must be at lemsational basis for the difference in treatment for it not to be a

violation of the equal protection clause. &gquist v. Or. Dep't of Agriculturéb53 U.S. 591,

128 S. Ct. 2146, 2153 (2008) (citing Ole8l28 U.S. at 564). As the Supreme Court has

explained, “when conducting rationadsis review ‘[a court] will nobverturn . . . [government
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action] unless the varying treatment of different grougseosons is so unrelated to the
achievement of any combination of legitimpteposes that we can gntonclude that the

[government’s] actions were irrational.Kimel v. Fla. Bd. of Regents528 U.S. 62, 84 (2000)

(citing Vance v. Bradley440 U.S. 93, 97 (1979)); see alsSble v. United Statesl55 F.3d 628,

631 (2d Cir. 1998) (“As a general rule, the dquratection guarantee of the Constitution is
satisfied when the government differentiates leetwpersons for a reason that bears a rational

relationship to an appropreagovernmental interest.”).

When tried and convicted, and, still laten, direct appeal tthe Second Department,
Bumpus and Russ not only stood identically befoeetidwr of justice, but also they were treated
precisely the same in result. But, as in any horse race, equal in thie stagtiers not; all that
matters is what happens at the finish line. Andhis horse race, at the finish, Russ’s conviction
was reversed and Bumpus’s was not. If Newk¥ocriminal justice system can provide no
rational basis for the difference, it is then inlation of the equal prettion clause. The Court

finds that a rational basis for tdesparate results does exist.

The finding of a rational basis ieeis all the more compelled by the principle that, absent
the most extraordinary of circumstances, feldesarts have no business interfering in the

legitimate affairs of state courts. See, €lgainor v. Hernandez31 U.S. 434, 441 (1977)

(noting that, “in a Union where both the Staéesl the Federal Government are sovereign
entities, there are basconcerns of federalism which coehagainst interference by federal
courts, through injunctions or otherwise, wiglgitimate state functions, particularly with the

operation of state court¢titing Younger v. Harris401 U.S. 37, 44 (1971))); c@.oleman 501

U.S. at 731 (citation omitted). As with the Saimre Court itself, discretionary appeals within a

state court system serve an important funamamatters of judicial economy. See, e.g.

17



O’Sullivan v. Boerckel526 U.S. 838, 846 (1999) (“The fdbtt [a state] has adopted a

discretionary review system may reflect little mtran that there areseurce constraints on the
[state High] Court’s ability to hear every case tisgiresented to it.”). Obviously, with one of

the busiest, if not the busiestat& court system in the United States, New York has a legitimate
and enormous interest in husbanding its judi@aburces. Further, and more illuminating, Russ
is a sterling example of how amdhy high court discretionary appaié leave is used. The Court
of Appeals granted leave in Russt because it concluded thiae Appellate Division had

wrongly decided Russ’s appeal on the extaat@dent but, apparentlbecause it correctly
followed precedent that the high court wantedverrule. Russ was granted leave as a vehicle
for the Court of Appeals to change a rule afnonal procedure in New York, at least as it had
been interpreted by the Second Department. No one can ever forecast when a court is “ready” to
make such a change or which appeal vehiclallilatch onto to accomplish it. Clearly, as noted
above, discretionary appealea commonly understood parttbé justice process, and an
appellate court’s using discretionary appealstoew and refresh its state’s decisional law
without the need to hear every case as a matter of appellateentginly affords a rational basis
for a process that grants leave to some and di@eesthers. That the pcess played out in the
ordinary course to treat disaely two men who stood #te start idetically before the bar of
justice, where the disparity rdsufrom a not unusual systemdiscretionary appeal, is not

irrational. Rather, the disparity sprinigem a well-entrenched appellate practice.

The metaphorical case on all fours tenderegpipellate argument,ibere, identical in
fact. Bumpus is the “real Ma®y.” Unfortunately for him, New ork allows separate appellate
tracks for defendants convicted of identical crimes at the same time before the same judge and

jury on the identical evidence. The disparatelte$iere could not have occurred otherwise.
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Given that such disparate results might causetmmunity at large to question the legitimacy
of a system allowing such to happen, New Yimky very well want te@onsider changing it in
some way to avoid future disparate results in ndéfendant criminal appeals. But, that is not a
matter for discussion on the instant petitiorcsithe Constitution does not require it. The
simple fact is that without allegation, much les&gdence, of an illegitimate intent by the Court
of Appeals to punish Bumpus by gramgileave to Russ but denying it to hifrpetitioner offers
nothing that would contravene tR®urt’s finding that a rationddasis exists for New York’s
system of discretionary appaté review which led to Bumpssdisparate and unsuccessful
treatment as compared to Russ. Succinctlyjuthieial decision-makingdading to the disparate
litigation result for Bumpus hadrational basis. With all elsa his favor, there is no equal

protection breach, and there arsoaho grounds to support issuance eirit of habeas corpus.

Nor is the result changed by the actual refo§&lew York to grant Bumpus relief on his
multiple attempts to seek recaaesration of his conviction followig the decision of the Court of
Appeals in Russ Any challenge here to the decisionsha state courts to adhere to their pre-
Russdeterminations presents the same wingiffierent bottles. At the time his conviction
became final, there was no fundamental federaotle The subsequent disparate result reached

in Russ as the Court has found, did not breach ragiyt of Bumpus to due process and equal

4 Bumpus neither claims nor demonstrates, for example, that the Court of Appeals singled bireanttrfued jail
time based upon an impermissible consideration. McCleskey v. kK&8hdJ.S. 279, 292 (1987) (“[A] defendant
who alleges an equal protection violation has the burden of proving ‘the existencpasfgbul discrimination.”
(citations omitted)); see alggshcroft v. Igbal 129 S. Ct. 1937, 1948 (2009) (“Under extant precedent purposeful
discrimination requires more than ‘intent as volition or insshawareness of consequences.’ It instead involves a
decisionmaker’s undertaking a course of action “because of,” not merely “in spite of,” [the action'§eadve
effects upon an identifiable group.” (quoting Pers. Adm'r. v. Feetd¥ U.S. 256, 279 (1979))); dfalli v. Lalli,

439 U.S. 259, 273 (1978) (“Our inquiry under the Equal Protection Clause doesumbh the abstract ‘fairness’

of a state law, but on whether the staitelation to the state interests it is intended to promote is so tenuous that it
lacks the rationality contemplated by the Fourteenth Amendment.”); United States v.,B&¢tiés2d 1207, 1211
(2d Cir. 1974) (“[The] conscious exercise of some galig in enforcement is not iftself a federal constitutional
violation.™ (quoting Ovyler v. Boles368 U.S. 448, 456 (1962))); DeLuca v. ZeNo. 04-CV-5233, 2006 U.S. Dist.
LEXIS 30075, at *5 (E.D.N.Y. Feb. 7, 2006) (“[mates are not a suspect class.” (citation omitted)).
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protection. The fact that Byms, procedurally, gave the €aourts every opportunity to
change that disparate but not unconstitutional resultthey refused to do so does not create a
separate or different constitutional claim. Angglly, in fact, an equal protection violation may
have been engendered had New York grantaekléo Bumpus in order to apply the Rusle
retroactively to him alone. At that point, Bipus was situated no differently than any other
defendant whose conviction had become finadulgh direct appeal ahe strength of the
Second Department’s “erroneousterpretation ofitzpatrickand section 60.35 that Russ

overruled. The disparate treatment argunf@iis in all of its permutations.
lll.  Bumpus’s Remaining Claims Falil
A. The Admission of the Grand Jufgstimony of Lawrece and Gonzalez

Petitioner does not cross the habeeview threshold on thistention. The Court finds that
Bumpus did not fairly present to the Appell&@wision on direct appeal his claim that the
admission of the grand jury testimony of Lawce and Gonzalez deprived him of a federal
constitutional right to duprocess. Bumpus, in hisiéf to the Second Departmehtelied
solely upon state law in advancing his claim regeydhe use of grand jutgstimony at trial for
impeachment purposes, meaning that petitionendidlert the Appellate Division to the federal

nature of his claim, Sdg&aldwin, 541 U.S. at 29; see aldones v. Keane&29 F.3d 290, 295 (2d

Cir. 2003) (“The claim presented to the state court . . . must be the ‘substantial equivalent’ of the

claim raised in the federal habeas petitionitafions omitted)); Daye v. Attorney Gen. of N,Y.

696 F.2d 186, 194 (2d Cir. 1982) (listing the “waysvimch a state defendant may fairly present

to the state courts the constitutional nature otlisn”). Because it had not been so alerted, the

15 SeeBumpus Appellate Division Brief at 6 (citing N.€riM. PROC. LAW § 60.[35]; People v. Broadwateirl6
A.D.2d 1022, 498 N.Y.S.2d 638 (App. Div. 4th Dep't 1986); People v. JoE®aA.D.2d 746, 398 N.Y.S.2d 556
(App. Div. 2d Dep'’t 1977)).
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Appellate Division had neitherason nor “fair opportunity” to corder federal law in assessing

the claim. See, e.gO’Sullivan, 526 U.S. at 844-45; see aBmard v. Conngord04 U.S. 270,

275 (1971) (noting the policy of federal-state dgnwhich is “an accommodation of our federal
system designed to give the State the indjgoortunity to pass upon and correct alleged
violations of its prisoners’ federal rights’h{ernal quotation marks and citations omitted));

Smith v. Duncan411 F.3d 340, 349 (2d Cir. 2005) (stating, in a case concerning how raising a

state evidentiary claim was insufficient to raide@eral due process claim, that, in determining
whether a federal claim has been fairly presenterfocus should be on the degree of similarity
between claims before the state court and bef@déederal court (citation omitted)). Because
the Appellate Division did not haaefair opportunity to consid&umpus’s federal due process
claim, and because, in line with the Second @it mandate on the previous appeal, the issues
before the New York Court of Appeals on dirappeal were expandéal but delimited by, the
issues raised in petitioner’s brief to the AppelRateision attached to the leave application filed
by his counsel, this claim is, indeed, unexhedst the state appellate level. 8addwin, 541

U.S. at 33; Duncan v. Henr$13 U.S. 364, 365-66 (1995) (per curiam); Anderson v. Harless

459 U.S. 4, 6-8 (1982) (per cam); Petrucelli v. Coomh&35 F.2d 684, 690 (2d Cir. 1984); see

also28 U.S.C. § 2254(b). Since it is unexhausged] since any attempt now to present this
claim in New York state courtould be procedurally barred bytji®ner’s failure to raise it on
direct appeal, Bumpus'’s federal grand jury-mediatlaim is not amenable to federal habeas

review on the merits. See, e.Goleman501 U.S. at 731-32 (citations omitted); Teagl®9

U.S. at 297 (citations omitted); Bossett v. Walkklr F.3d 825, 828-29 (2d Cir. 1994) (citation

omitted); Grey v. Hoke933 F.3d F.2d 117, 120-21 (2d Cir. 1991) (citations omitted); George v.

Garvin No. 99-CV-3448, 2000 U.S. Dist. LEXI®B707, at *5-*6 (E.D.N.Y. Dec. 7, 2000)

21



(citing, inter alia N.Y. CouRTRULES 8§ 500.10(a)); see al$d.Y. CRIM. PROC. LAW 88

440.10(2)(c), 450.10(1); N.Y.@P. CoDESR. & REGS Tit. 22 § 670.6(a).

Fundamental fairness does not reqthia this default be overlooked. SEeague489 U.S.
at 297. In fact, Bumpus has demonstrated neither €sosdis procedural default nor actual
prejudice resulting from the allegeiolation of federal law—Dbotbf which are required. See,

e.q, Dretke v. Haley541 U.S. 386, 393 (2004); Colem&®1 U.S. at 720; see also

DiGuglielmo v. Smith 366 F.3d 130, 135 (2d Cir. 2004). Bumpus also cannot overcome this bar

on federal habeas review because he has not dgatedsthat the Court’s failure to consider his
claim will result in a fundamentahiscarriage of justice. Sétaley, 541 U.S. at 393 (citation
omitted); id.at 394 (“[F]or the most part, “victims of fundamental miscarriage of justice will
meet the cause-and-prejudstandard.”” (quoting Carried77 U.S. at 495-96)). Indeed,
Bumpus has presented no evidence sugggtthiat he is “actually innocent”, sgk at 393;

Bousley v. United State$23 U.S. 614, 623-24 (1998), and, as@oert stated previously, “the

record raises no doubts as to his guilt.” Bum@@§ F. Supp. 2d at 262.

Even if Bumpus had exhausted his claiomcerning the allegedly improper impeachment
of Lawrence and Gonzalez by the use of theingdjary testimony, the claim is grounded at its
core in attacking the interpretation by New Yadurts of New York’s evidentiary rules. See

Guity v. Ercole No. 07-CV-0728, 2007 U.S. Dist. LEX 82064, at *25 (S.D.N.Y. Nov. 6,

2007) (“[S]tate court decisions concerning tregesievidentiary rules do not pose issues of
constitutional dimension, unless it ‘is so extedynunfair that its admissn violates fundamental

conceptions of juste.” (quoting_ Dowling 493 U.S. at 352 (1990))); dEstelle v. McGuire502

16 petitioner perhaps could have sought to establish the ineffective assistance of appellate counsel as the cause of his
failure to advance such a federal claim. Given the Coaathclusion on the substartbat that admission of the

impeaching grand jury testimony did not aanvene a federal constitutional right, (sefea), whether petitioner’s

appellate counsel was ineffective in failitggadvance such an argument is academic.
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U.S. 62, 67 (1991) (“[F]ederal habeas corpus releefs not lie for errors of state law.” (internal
guotation marks and citation omitted)); Be8K9 U.S. at 554-55. That the New York Court of
Appeals subsequently found the prosecutor’'$ tagics to have been “unacceptable”, RU€s
N.Y.2d at 178, 581 N.Y.S.2d at 155, 589 N.E.2d at &78f no moment, both because the rule
prohibiting such tactics was determthnot to apply retroactively, (s€art 11.B.1, supraand
because the new rule was foundadstate, and not on constitutional, grounds. As a result, this

theory too affords no basis for habeas relief.

Finally, assuming the question was squaredsented for merit review, the trial court’s
decision to admit Lawrence’s and Gonzalezangrjury testimony solely for the purpose of
impeaching their trial testimony comaenes no constitutional precedent. E4D. R.EviD. 403,

607,613,801(d)(1); Crawford541 U.S. at 59 n'd(citations omitted); McGuire502 U.S. at 67;

California v. Green399 U.S. 149, 164 (1970) (“[T]he Cwoahtation Clause does not require
excluding from evidence the prior statementa @fithess who concedes making the statements,
and who may be asked to defend or otherwiseagxpthe inconsistency between his prior and his
present version of the events in question, theshimg himself to full cross-examination at trial

as to both stories.”); United States v. Eiserd F.2d 246, 262-63 (2d Cir. 1992) (“Where the

Government has called a withess whose corrdimgr#estimony is instrunrgal to constructing
the Government’s case, the Goveent has the right to questiorettvitness, and to attempt to
impeach him, about those aspects of his testinthat conflict with the Governments account of

the same events.”), cert. deni®&@7 U.S. 998 (1993Wnited States v. KleimM88 F.2d 481, 483

" Of course, because Bumpus'’s conviction became final prior to March 8, 2004, the datelo@nahifordwas
decided, Crawfordtself affords him no constitutional protection on his petition. Indeed, the Supreme Court has
prohibited the retroactive application of a new legal rule—such as that expounded in CGragviarollateral

review. Sedleague489 U.S. at 295-96; see alsbat 301 (O’'Connor, J., concurring); McKinney v. Art326

F.3d 87, 96 (2d Cir. 2003) (“Clearly established federal lraareover, is law that is fctated by [Supreme Court]
precedent existing at the time the defendats/iction became final.” (quoting William&29 U.S. at 381

(Stevens, J., concurring))).
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(2d Cir. 1973) (iting, inter alig United States v. Bore]IB36 F.2d 376 (2d Cir. 1964), cert.

denied 379 U.S. 960 (1965); UniteStates v. De Sist@29 F.2d 929 (2d Cir. 1964), cert.

denied 419 U.S. 1091 (1974)); Perez v. Grejrido. 01-CV-5522, 2002 U.S. Dist. LEXIS

18124, at *13-*15 (S.D.N.Y. Sept. 25, 2002ygtons omitted)._See generalBrawford 541

u.S.

In any event, the trial couniot only allowed théestimony to be used for the sole purpose
of impeachment, it also gave not one, but three limiting instructions to the jury exactly to that
effect. (SeaVarden’s Memorandum on Remand (D#&6) at 13-14, 20.) Such “cautionary
instructions” ameliorated argonstitutional concern and, hendt would not have been

unreasonable for New York courts to reject saaonstitutional argument. _Yapor v. Mazzuca

No. 04-CV-7966, 2005 U.S. Dist. LEXIS 6597, at *56-*57 (S.D.N.Y. Apr. 19, 2005) (“Limiting
instructions have been found to militate agaia finding of constitutional error.” (citations

omitted)); see alsGreer v. Miller 483 U.S. 756, 766 n. 8 (1987); Per2@02 U.S. Dist. LEXIS

18124, at *13-*15. Most powerfully, in this lighgyen if merit review were appropriate now,
the constitutional argument that Bumpus advameasgd not support the issuance of a writ of

habeas corpu$.

18t stretches the imagination that the admission of Lawrence’s and Gonzalez's grand jury testimony could be
characterized as “harmless error,” were it the casdtibaidmission of their testimony constituted constitutional

error. Sedrry v. Pliler, 551 U.S. 112, 121-22 (2007) (“[Iln § 2254 proceedings a court must assess the prejudicial
impact of constitutional error in a state-court criminal wiiader the ‘substantial and injurious effect’ standard set

forth in [Brecht v. Abrahamsgm07 U.S. 619 (1993)], whether or not the state appellate court recognized the error
and reviewed it for harmlessness unither ‘harmless beyond a reasonable dostathdard set forth in” Chapman v.
California 386 U.S. 18 (1967)). Here, the grand jury testignhad the trial withesses as the eyewitnesses to the
robbery and murder. Surely the jury had ample reason to convict Bumpus (and Russ) based solely upon hearing the
supposedly limited use grand jury testimony. The alesehconstitutional error, however, obviates a “harmless

error” analysis.
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B. The Remaining Claims

The balance of petitioner’s claims—virtuaityisible in this round of briefing—fail
under AEDPA analysis, given that, not only was the previousrsghatate couresolution of
them not contrary to, or an unreasonable appia of, Supreme Court precedent, but they are
also without substantial meriRegarding, for example, Bumpus'’s claim that he was deprived of
a fair trial by the admission the trial testimonyretalcitrant witness Lawnce, because the jury
was aware of the circumstances under whigtasg hearing Lawrence’s testimony, there was no

constitutional or other error for the testimony to have been permitted. Seb&nited States ex

rel. Portelli v. LaVallee469 F.2d 1239 (2d Cir. 1972), cert. deniBdrtelli v. LaVallee411

U.S. 950 (1973). Certainly, theryuwas given the opportunity thetermine whether to believe
Lawrence’s trial testimony in light of éhcircumstances bringing her to the stdhdhe jury’s

verdict in line with suchestimony presents no basis for habeas relief.

Bumpus also claims the trial court inaperly allowed the prosecutor to question
prosecution witness Gonzalez about whether stigdi@n a polygraph test (she had not). The
Court has found no Supreme Court precedent leshialy that such a line of questioning is
improper. Where the Second Circuit has addcese matter, it has used “harmless error”
review, and in the context of a defendantisot a prosecution withess’'s—refusal to be

polygraphed._See, e,dJnited States v. Kiszewsl@77 F.2d 210, 216 (2d Cir. 1989) (stating

that the prejudicial effect of a mention of pgtaph test not taken muse judged by looking at

all of the circumstances). Here, this lindrapeachment questioning (to the extent that it can

¥ The New York Court of Appeals found that Lawresdestimony had been “legally” coerced. Rug8 N.Y.2d
at 178, 581 N.Y.S.2d at 155, 589 N.E.2d at 378. dlars, however, no constitutidiefect in admitting it.
Coerced or not, Lawrence took the stand was subject to cross examinatijsinfectant for suspect testimony.
SeeKlein, 488 F.2d at 483 (holding that the admission of a witness’ “disowned” grand jumyaiegtcould be
supported by United States v. De Sig29 F.2d, and that “[i]t is immaterialhether the reason for the witness’
denial of knowledge on the@and appearance is fear, as it apparently was in” De) Sisto
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properly be characterized as such) was comeiged by the further impeachment of Gonzalez

with her own grand jury testimony, rendering anmror—had there beeany error—harmless.

Next, petitioner claims that the prosecutmade improper remarks on summation. In his

brief to the Appellate Divisin, Bumpus contended, inter alirat the prosecutor made

statements that invoked the prestigé¢he office of District Attorng. He further claims that the
prosecutor improperly elicited that Lawrence had mag@eor inconsistent statement out of fear;
that the prosecutor improperly elicited that Lamce had made a prior consistent statement; that
the prosecutor became an unsworn witness agdaims and, from his original pro se petition,

that the prosecutor’s bad faith use of botlwtence’s and Gonzalez’s testimony violated the

Sixth Amendment.

The Court notes first that a prosecut@snmation may be beyond what controlling
practice rules permit without depitig a defendant of his constitutidmegghts. Indeed, “it ‘is not
enough that the prosecutors’ remarks were sinalele or even universally condemned.”

Darden v. Wainwright477 U.S. 168, 181 (1986) (citation omitted); see &seer 483 U.S. at

765 (“[T]o constitute a due process violation, pesecutorial misconduct must be of sufficient
significance to result in théenial of the defendantigght to a fair trial.”

(internal quotation marks and citations omitted)); Smith v. Philips U.S. 209, 219 (1982)

(“The touchstone of due process analysisases of alleged prosdotial misconduct is the
fairness of the trial, not the culpability of theosecutor.”). Supreme Court precedents respect

this customary wide latitudgiven to oral advocacy.

In line with this understanding,ehCourt finds that the Second Department’s decision to

reject Bumpus’s summation claim was not cant to clearly established federal law as
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determined by the Supreme Court. Plainlg, phosecutor’'s summationitieer manipulated nor
misstated the evidence, nor put the prestighe District Attorrey’s office behind the

prosecution’s case, sémited States v. Brawe482 F.2d 117, 134 (2d Cir. 1973), “nor did it

implicate other specifidghts of the accused such as the rightounsel or the right to remain
silent.” Darden477 U.S. at 181-82 (citation omitted). y®ad that, the weighaf the evidence
against Bumpus suggests that any commentdptbsecutor—even if beyond the pale of the

rules of procedure—did not prejudice petitioner before the jury.

Furthermore, the outcome on direct eplwas not objectively unreasonable. See

Jimenez v. Walke58 F.3d 130,147 (2d Cir. 2006) (citing Sellaf1 F.3d at 311-12). The

Appellate Division could have reasonably dowled that the prosecutor’s statements in
summation did not “so infect[] the trial with usifness as to makeeesulting conviction a

denial of due process,8r of any other conutional right. Dardep477 U.S. at 181 (quoting

Donnelly v. DeChristoforp416 U.S. 637 (1974)). This Court tanly finds this to be true.

Consequently, no relief on this ground is warranted.

The same reasoning can be applied to Bufspesnaining prosecutor-related claims.
The Court finds that the AppellaRivision’s rejection of themvas not contrary to clearly
established federal law as determined byStpreme Court. Moreover, the outcome with

respect to these issues on directegppvas not objectively unreasonable. Jiegenez458 F.3d

at 147 (citing Sellarn?261 F.3d at 311-12); see also, ekdein, 488 F.2d at 483. To the extent
that the prosecutor committed any error, the eme@n®, at most, in violation of state law and of
evidentiary or practical ruleRRegarding Bumpus’s pro se Siimendment claim, not only is it

unexhausted, but it is also neither contrarynor an unreasonablepjoation of, Crawford
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See, .9.541 U.S. at 59 n.9 (citations omitted); see algoraPart IIl.A. Thus, the Court finds

that no relief is mandated on these grounds, either.

Next, Bumpus contends thia¢ was not proven guilty beyond a reasonable doubt. As to
this contention, the Court finds, first, that thepellate Division’s order affirming his conviction
did not “result[] in a decision that was basedan unreasonable determination of the facts in
light of the evidence presentedtire State court proceeding.” PBS.C. §2254(d)(2). Indeed, in
light of the evidence, it was nahreasonable for the state appellate courts to determine that

Bumpus’s guilt had been proven beyond a reasonable doubt.

Moreover, Bumpus has failed to show that¢hallenged state court determinations were
contrary to, or an unreasonable applicatigrSaipreme Court precedent, and specifically, the

standard for insufficiency of ewethce announced in Jackson v. Virgjid3 U.S. 307 (1979).

In assessing a claim regarding the sufficienciriaf evidence, a habeasurt must view all
“evidence in the light most favorable to f@secution,” and the applicant is entitlechédbeas
relief only if “no rational trig of fact could have found proof guilt beyond a reasonable

doubt™ based on the evidence adduced at trial. Flowers v. FB®@iFed. Appx. 208, 210 (2d

Cir. 2008) (citing Jacksqm43 U.S. at 324, 326). Even when “faced with a record of historical
facts that supports conflicting inference<faurt] must presume—even if it does not

affirmatively appear in the reab+that the trier of faatesolved any such conflicts in favor of

the prosecution, and must defer tatthesolution.” "Wheel v. RobinspB4 F.3d 60, 66 (2d Cir.
1994) (quoting Jacksod43 U.S. at 326). Given that azi@wving court may not substitute its
judgment for that of a rationalry a petitioner “bears a veryehavy burden” in challenging the

sufficiency of evidence upon which he wamvicted. _Einaugler v. Supreme Cour®9 F.3d

836, 840 (2d Cir. 1997) (internal quotation markd aitation omitted). Surely, Bumpus has not
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met this burden. There being no evidence of Busis actual innocence in the record, and in
light of the evidence actuallydduced at his trial (for examplénat offered by Lawrence, see,
e.g, Russ 79 N.Y.2d at 177, 581 N.Y.S.2d at 154, 589 Rdeat 377), the Court finds that no

writ can issue on the basbf this contention.

At the bottom of the list, Bumpus claims that cumulative errors deprived him of a fair
trial. The Appellate Divisionféectively but properly rejectethis claim, having found that his
claims of individual errors were without merit. I2@mpus 163 A.D.2d at 485, 558 N.Y.S.2d
at 588. Moreover, assuming notwithstanding tippélate Division’s conclsion that they were
errors, Bumpus has failed to demonstrate thagtkdr considered separately or cumulatively,
any of the “claimed errors were so prejuditiedt they rendered [Hisrial[] fundamentally

unfair.” Collins v. Scully878 F. Supp. 452, 460 (E.D.N.Y. 1995) (citing United States v.

Araujo, 539 F.2d 287, 292 (2d Cir. 1976)); see @swvling, 493 U.S. at 352 (noting that the

Supreme Court has “defined theaeagory of infractions that viate ‘fundamental fairness’ very
narrowly”). To cut to the chase, regardle§she fact that the ppellate Division made no
express ruling on the cumulatieffect of the claimed errors, the Court finds_on de neveew
that there were no cumulative errors, or thate was no cumulative effect of errors, that

deprived Bumpus of a fair trial. This lagaim then, too, does netipport habeas relief.

CONCLUSION

For the foregoing reasons, the petition fabdes corpus of James Bumpus is dismissed
and the writ is denied. Nextbeless, the Court issues arfficate of Appealability on

petitioner’s disparate treatmeriim since reasonable juristsutd disagree on this ground as to
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whether Bumpus'’s petition should haveen resolved differently. S&ack v. McDanigl529

U.S. 473, 483-84 (2000).

The Clerk is directed to entprdgment and to close this case.

SO ORDERED.

Dated: Brooklyn, New York
April 6, 2010

S/ENV

ERIC N. VITALIANO
United States District Judge
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