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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________________ X
JEROME HARTMAN,
Plaintiff, AMENDED MEMORANDUM
AND ORDER"
- against : | 1:00cv-6107ENV-IJMA

CARLYLE I. HOLDER; UNIT COUNSELOR
MIELES; CORRECTIONS OFFICER )
L. SANDERS; CORRECTIONS OFFICER JOHN :
DOE 1; CORRECTIONS OFFICER JOHN DOE 2,:
collectively in their individual and official :
capacities; and UNITED STATES OF AMERICA, :

Defendants.

VITALIANO, D.J.

On the night of June 24, 1998=veral inmates of thdetropolitan Detention Center
(“MDC") in Brooklyn, New York, including one armeditl a razor, attackedfallow inmate
plaintiff Jerome HartmanThis actionfollowed. The active complaint in this matfefated
March 2, 2005, soughtelief from the MDC'’s formewarden, Carlyle Holder, a unit counselor
at thefacility, Jose Mieles, Corrections Officer Lorraine &ars, two unknown corrections
officers, John Does 1 and 2, and the United States, pursuant to constitutional claimsigoyerne

Bivens v. Six Unknown Named Agents of Federal Bureau of Nar¢cdd&U.S. 388 (1971),

andstatutory claims under the FederalrTClaims Act, 28 U.S.C. § 2674t,seq. (the “FTCA”).

! The Court first issued this Memorandum and Order on January 30, 2009, bud dnéeiebe temporarily sealed
to afford the parties the opportunity to review it and seek redactions giodemntially confidatial information in
light of the threeprotective orderpreviouslyenteredn this matteby Magistrate Judge AzraclSeeDocket Entry
Nos. 57, 67, 80TheUnited States subsequently moved to redadiin portions of the opinion atigde Court
scheduled argument on that motion for March 10, 200%he March 10 hearing, the government informed the
Court that it was withdrawing its request to redact portions of the opiriocordingly, the Court issues the
Memorandum and Order without redacti
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By Memorandum and Order dated August 21, 2005, Docket Entry No. 50, 2005 WL 2002455
(“Hartman 1), this Court (per Gleeson, J.) dismissed all of Hartmealses of actioaxcepthis
FTCA claimgrounded in the conduct and decisions of Officer Sanders, the viability of which is
presently at issueln this remaining claimiHartmanalleges that @icer Sanderdreached her
duty of care on the night of the assaultchyelessly(1) failing to repot threas made against
Hartmanthat plaintiffallegedly relayedo her prior to the assault; (2) conducting rounds of her
assigned area in agalictable, routinized fashion that gave the attackers an opportunity to carry
out the assayland (3) neglectintp be at her post at the time of the attack or, in the alternative,
being inattentiveéo her dutiegeven while technically at her ppsbthatas a result, shiailed to
respond to the assault on plaintiff for at least 15 minutes.

The United States movés dismiss under Federal Rules of Civil Procedure 12(b)(1) and
12(h)(3), arguing that the “discretionary function exceptianstatutorycarveout for FTCA,
applies to Officer Sanders’s actioasd decisionmaking on the night of the assaultdamlives
the Court of subject matter jurisdiction over Hartman'’s remaining cl&on the reasons set
forth below, the Court holds that the discretionary function exception is inapplicabtieaies
defendant’snotion to dismiss.

l. BACKGROUND 2

A. The Assault
Jerome HeEman was arrested in March 1998 and placed in custody at the MDC pending
trial. In late June 1998, plaintiff was transferred to Unit 3 Nortlgrendory unit at the MDC

which housed approximately 100 male inmatasthe time of Hartman’s transfer, Ur8 North

2 The Court sets forth only those facts relevant to the instant motion digdtartman’s remaining claim under
FTCA, including, on this Rule 12(b)(1) motion, those facts preddnid¢he parties but stated outside the four
corners of plaintiff's ptading. _See, e, dAPWU v. Potter 343 F.3d 619, 627 (2d Cir. 2008eBlanc v. Cleveland
198 F.3d 353, 356 (2d Cir. 1999)




was set up as an open dormitory room with bunk beds for the inmates. Unit 3 North was located
on the third floor of the MDC and connected to a second dormitory unit, Unit 3 South, by way of
a hallway. A staff bathroom, an office, and a recreation deck were located ltdflwdliway that
connected the unitsAt all times relevant to this lawsuit, Unit 3 North was assigned a unit team
consisting of a unit manager, who supervised the unit team and the inmates in both Unit 3 North
and South, a unit counseland a secretary. One corrections offic@0”) was also always
assigned to the unit.

Hartman alleges thain the early morning of June 24, 1998, several inmates of Unit 3
North warned plaintiff that he needed to be careful because two other inmates indhseunit,
Peter Blake and Tyrone Greene, were planning to attack him. These warnings continued
throughout the day arebemed credibl® plaintiff becausdie could see Blake and Greene
stockpiling prison essentialsan indication to him that they anticipated betramsferred tahe
Special Housing Unjta more restrictive unit at the MDC where prisenemmonlywere
placed for disciplinary infractionsncluding fights between inmates.

In response to the warnings he was receiving, at around 10:30 that morning, Hartman
approached his unit counselor, Jose Mieles. Hartman told Minelebe had receivetireatsto
his safetyand asked to be transferred to another ud#@rtman repeated this request several
times throughout the day but was not transfefret.4 p.m., Mieles’s shift concludezhd he
left the MDC for the day. At the same time, Corratsi®fficerSanderdegan her shift in Unit
3 North.

At approximately 5 or 6 p.m., Hartman approached Officer Sanders and told her “what

was going on,” that he did not feel safe in the unit, and that he wanted to transfer to another

% The parties disagree about what steps, if any, Mieles took to act on Hartegrest. However, the Court need
not resolve thee disputes to evaluate plaintifsleremaining cause of action, which is, as already noted, addressed
to the conduct and decisions of Officer Sanders.



location. (Hartman Dep. Tr. at 122:25-123:8.) According to plaintiff, Sanders responted tha
she would “see what she could dold.Y Sanders, for her part, does not recall this conversation,
or any other, with Hartman dhe evenig of June 24, 1998, and her logbook does not contain an
entry regarding plaintiff's purported complaint.
At 9 p.m., Officer Sanders counted the number of inmates present in Unit 3 North and

logged it in her logbook as a “good count”. (PEX. P at2.) Two hours later, at 11 p.nshe
placed thaunit in “lock down” for the night. According to one of the Bureau of Prisons’
(“BOP”) Rule 30(b)(6) witnessésn this matter, Carlos Martinez, during lock down, “[t]he TVs
are shut off, all the rooms are locked, the activity rooms, the TV rooms, the kitchanitthe
door’s secured, the recreation area, everything is shut down.” (Martinez Dap6%:20-25.)
At this time, the lights in the unit were dimmed as well, although there still was sufficient
illumination for Officer Sanders to see “where [she waBhg” and “exactly what’'s going on.”
(Sanders Dep. Tr. at 86:2-20.) At 11:30 p.m., Sanders began making rounds of Unit 3 North.

Sometime between 11:30 p.m. and 11:55 pseell.’s Ex. P at 2)Greene approached
Hartmanat his bed and tried to lure him to the rear of the dormitory room. Hartman did not
comply and remained at his bed. However, while Greene was still speaking ®ldie
Greene’s accomplice, appeared, holdingzaraBlake attacked Hartman with the blade,
slashng Hartman’s face, neck, chest, and batkle numerous other inmates struck plaintiff and
tried to prevent him from running awayartman attempted to defend himself, whdpeatedly
yelling out to the'CQO” -- Corrections Officer Sandersfor help (Hartman Dep. Tr. at 140:3-

7)

* Federal Rule of Civil Procedure 30(b)(6) permits a party to depose anzatimi including a garnmental
agency, by examining persons designated by the organization to testgybehatf “about information known or
reasonably available to the organization.”



But no help came, at least initially. Hartman says he observed Sandersdateff]the
unit prior to the fight (idat 127:17-20), and it was not until the assaultd@x on for what
Hartman estimates was at leaStminutes, that Sanders finally arrived on the scene. Sanders
disputes portions of this account, testifying at her deposition that she did not stepheutruf,t
but rather was at her post and making rounds “around the beds” at the timattd¢ke
(Sanders Dep. Tr. at 83:7-99anderdurther stated that she did not see or hear anything to
indicate an assault was taking place during this time until she came upon the scene itself.
However, it appears that other inmates who were in the front of the dormitory roont B Uni
North reported seeingnd/or hearing the assault.

Upon discovering the assault still in progress, Sanders turned on the lightsledétyel
the inmates to stop fighting. Sandersedetined not to physically intervene in the assault
without backup, and instead moved to a safe distance and activated her silent body dlarm. Ot
corrections officers quickly responded to the alarm and the fight broke up.

Hartman by now “bleeding profuey,” was seriously injured in the attack. (Pl.’s Ex. Q
at 2.)

B. Policies and Practicest Issue

The parties agree that 18 U.S.C. § 4Q42,federal statute that enumerates the duties of
the BOP requiresthat the BOP “provide suitable quarters and provide for the safekeeping, care
and subsistence of all persons charged with or convicted of offenses againstedeStates . . .
[and] provide for the protection, instruction, and discipline of all persbasyed with or
convicted of offenses against the United States.” 18 U.S.C. 8§ 404Za&)82) In addition to
this broad statutory provision, Hartmatiegesthat numerous other regulations and rules

prescribe in deta# course of conduct to be followed by BOP employees in situations like those



that confronted Officer Sanders in this matter. The government disaggeesganstead that
the materials cited by plaintiff are merely guidelines that do not constitute official agency policy
and do not mastate specific conduct for corrections officers.

To begin Hartman asserts that corrections officers at the MDC must adhere to a series of
“post orders™- rules and regulations that “apply to a specific post that a correctional officer or
employee would be working” (Passaniti Dep. Tr. at 17:1851818 that “set special and specific
instructions for how that individual should be dojtttat] particular position” (idat 19:17-1%.
One such post order which plaintiff identifies as relevant to the contissuig and which was
described as “mandatfy]” by one of the BOP’s Rule 30(b)(6) witnesses, Frank Passaniat (id.
23:16-23) statesn partthat“[ o] fficers are to remain within bounds of their assigned post until
properly relieved or directed otherwise by their supervisor” (Pl.’s Ex. K at 3) (emphasis in
original). According to Carlos Martinez, the BOP’s other Rule 30(b)(6) witness, theopast f
correctims officer assigned to Unit 3 North consisted of the dormitory room, the recreatign dec
and the hall area. (Martinez Dep. Tr. at 78946} Echoing the post order to which Hartman
points, Martinez testified that the only reason a CO would be permitted to leave theoplols
be “[i]f the lieutenant requested the officer to go, [and then] the lieutenargondlhead and find
a replacement.” Id. at 138:3-22.) Moreover, Hartman asserts that according to Martinez, COs
were not allowed to leave inmateasattended in the dormitory room of a unit except to dim the
lights or to take out the trash (iak 73:2-20), and even then, only for short periods of timef{id.
78:15-79:2)° This requirementvasin place offersHartman, relying on a section of a BOP
training manual entitled “Staff Survival Skilldiecause the presence of “correctional worker|s]

deters . . . assaults, suicide attempts, and other incidents that can be dang@©Oskdse jvell

®> The government disagrees with this characterization and contends thab@@ leave imates unattended in the
dormitory foradditionalreasons, including to conduct rounds and perform other duties in thetimtoesck or hall
area(see, e.g.Martinez Dep. Tr. at 58:2P3, 60:416), or to use the bathroond( at 139:212).
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as the inmates. Since inmates will violate regulationsrnvwdnd where they feel the risk of
detection is lowest, [the presence of corrections officedspheder this behavior.” (Pl.’'s Ex. M
at 8.)

In a similar vein, plaintiff notes th&Os are required by BOP*program statemeht- a
set of rules and guitiees thatprovide standards of conduct for all BOP employeés be
“fully alert and attentive during duty hours.” (Pl.’s Ex. N at 9.) Thisasausgaccording to the
program statement, “[ijnattention to duty in a correctional environment caniresattapes,
assaults, and other incidentsJd.{

Hartman also relies on@ost ordethatgoverns the 4:00 p.m. to 12:00 a.m. shift worked
by Officer Sanders on the night of tagsault This order instructthat after “lights out” at1:00
p.m., when the unit is “locked down and secured,”

[i]t is very important for you to conduct rounds of the unit when the lights are out.

The inmates depend on you to protect them and enforce the rules ans[sic]

regulations of the institution. Use your flashlight to illuminate your path and

make frequent rounds of the unit, especially in the last two (2), three (3) rows.

Ensure inmates are not being assaulted or fighting once the lights are oui.

(Pl’s Ex. L at 22) (emphasis in originalfccording to Martinez after “lights out,” a corrections
officer “makes sure all the inmates are in their beds” and “does continuous toundke sure
the inmates aren’t ¢g;ng up and wandering about.” (Martinez Dep. Tr. at 65:19-66:7.)

Moreover, Wihen conducting rounds, COs must vary their actions to avoid establishing a
predictable “profile”. Hartman asserts, aggminting toa BOPtraining manual and testimony
from BOP personnel, th&Osare requiredo “[a]void establishing daily patterns that are visible

to the inmates{Pl.’s Ex. M at 8) because if inmates are “up to something, or they want to do

something, the first thing they’re going to want to know is where’s that afftgerif the officer



keeps them off times . . . it kind of deters what they’re going to (Mdartinez Dep. Tr. at 72:9-
16.)

Finally, Hartman maintaingelying ontestimony from BOP witnesses, that BOP policy
requiredts staff to report threats against inmates to the Special Investigative Supervisor’s
(“SIS™) Office. For exampé, according t®assanitiit is “typically” true that the BOP requires a
SIS lieutenant to evaluate all threats made against the safety of inmates and to “conduct their
own assessment to rule out or validate [these] perceived threat[s].” (Passarilti.ReFg5:18-
76:5.)

This articulation comports with what Officer Sanders testified was, in any eveotyher
practice when an inmate approached her and said that he feared for his safety. According to
Sanders, “you have to report that [threat] to the lieutenant or whoever, whoeveracoomes
You callhim up and say this is what’s going on, this is what the inmate told me. Then the
lieutenant would take it from there.” (Sanders Dep. Tr. at 55:12-21.) Sanders esthigct
thatwhen she received an inmate complaint about safety, she was required to recorceit, and h
response, in her logbook, and thia¢ elways complied with this requiremerid. at 56:2-10.)

Sanders was deposed on April 20, 2006. In a subsequently executed declaration, dated
July 26, 2007, Sanders explained her typical practice in response to inmate coraptaints
safetyslightly differently. Sanders statéaat upon receiving an inmateésmplaint, she “would
consider the legitimacy of [thatpbmplaint, the potential for inmate violence, the safety of the
inmate, and [the] prison’s need to preserve its available resoamceto efficiently utilize its
limited housing space before | contacted the lieutenant on duty.” (Sandér§ Bbgc

Nevertheless, even when Sanders “determined that an inmate’s complaint was not legitimate and



was simply a fabricated excuse to effa¢tansfer, | still would report the complaint to the
lieutenant on duty or to the person who replaced me on my sHit.Y 6.)
C. Procedural History

Hartmaninitiated this action with @ro se complaint filed on October 11, 2008\fter
obtaining counsel, he amended his complaint on March 22, 2005 to sthégiryclaimsunder
the FTCA andonstitutional claim$ollowing Bivens Prior to the start of discovery, on June 13,

2005, the government filed a motion tordiss, arguing that plaintiff' 8ivensclaimswarranted

dismissl for failure to exhaust administrative remedaesl that the FTCA claims were barred by
the discretionary function exception to FTCHartman ) 2005 WL 2002455, at *1. On August
21, 2005, Judge Gleeson granted the government’s motion with respect to Hartman’s
constitutional claims but denied the motion akisd=TCA claim grounded in Officer Sanders’s
conduct and decisions on the night of the asséditat *12. In analyzing the FTCA clainthe
Court concluded that the first prong of the discretionary function excepéienmet because “the
duty of care owed by officers to inmates [under 18 U.S.C. § 4042(a)] did not compel Sanders to
act in a particular way when supervising inmates or when confravitednmateoninmate
violence.” Id. at *10. However, as to the second pronghe exceptionthe Court held that
without testimony from Officer Sanders “concerning her actual judgmenédime . . . | cannot
say as a matter of law that Sanderstsoas may not implicate negligence ‘unrelated to any

plausible policy objectives. Id. (quoting Coulthurst v. United State&l4 F.3d 106 (2d Cir.

2000)).
Following discoveryon the surviving FTCA claim, the government moved pursuant to

Rules 12(b)(1) and 12(h)(3) to dismiss.



Il. DISCUSSION

A. Standard of Review Under Rule 12(b)(1)

Federal Rule of Civil Procedure 12(b)(1) provides for the dismissal of a clagrewhe
federal court lacks subject matter jurisdiction. In considering a motion tosdi$mought under
Rule 12(b)(1)a court “must accept as true all material factual allegations in the complaint.”

Triestman v. Federal Bureau of Prisp#g0 F.3d 471, 474 (2d Cir. 2006) (quoting J.S. ex rel.

N.S. v. Attica Cent. Schs386 F.3d 107, 110 (2d Cir. 2004Hlowever the courtneed not

“draw inferences from the complaint favorable to plaintiff§.5, 386 F.3d at 11,Bhipping

Fin. Servs. Corp. v. Drakp$40 F.3d 129, 131 (2d Cir. 1998jinally, where, as here,

“jurisdictional facts are placed dispute, the court has the power and obligation to decide issues

of fact by reference to evidence outside the pleadings.” LeBlanc v. Clev&Bhé&.3d 353,

356 (2d Cir. 1999)see als;APWU v. Potter343 F.3d 619, 627 (2d Cir. 2003); Zappia Middle

East Const. Co. v. Emirate of Abu DhaBil5 F.3d 247, 252 (2d Cir. 2000).

B. The Discretionary Function Exceptionto FTCA

FTCA waives the sovereign immunity of the United States for personal injury suits
“caused by the negligent or wrongful act or omissibany employee of the Government while
acting within the scope of his office or employment.” 28 U.S.C. § 1346(b)(1). However, this
generalwaiver is limited byl3 exceptions to liability, codified in 28 U.S.C. § 2680, under one of
which -- the secalled “discretionary function exceptior’the government seeks refuge
United States remains immune from suditere a claim is based on “the exercise or performance
or the failure to exercise or perform a discretionary famctir duty on the part of a federal
agency or an employee of the Government, whether or not the discretion involved be abused

29 U.S.C. § 2680(a). As the Supreme Court has noted, the “purpose of the exception is to
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prevent judicial second-guessing egislative anc&dministrative decisions grounded in social,

economic, and political policy through the medium of an action irf tdthited States v.

Gaubert499 U.S. 315, 323 (1991) (internal quotations omitted). If a claim falls within the
exceptiona federal court will not have subject matter jurisdiction to entertaiRaki v. United
States 935 F.2d 535, 537 (2d Cir. 1991).

Thediscretionary function exceptiomill apply and exempt the United States from suit if
two conditions are satisfied. First, “the acts alleged to be negligent must legioinsey, in that

they involve an element of judgment or choice and are not compelled by statgelatioa.”

Coulthurst 214 F.3d at 109 (citinGaubert 499 U.S. at 325; Berkowitz v. United Staté86

U.S. 531, 536-37 (1988)). As the Supreme Court has explained, “[t]he requirement of judgment
or choice is not satisfied if a federal statute, regulation, or policy specifically prescribese cou

of action for an employee to follow, because the employee has no rightful option butreotadhe

the directive.” Gaubert 499 U.S. at 322 (internal quotations omitted). Second, “the judgment or

choice in question must be grounded in considerations of public policy or susceptible to policy

analysis.” Coulthurst 214 F.3d at 109 (citinGaubert 499 U.S. at 325; BerkowitZ86 U.S. at

536-37). If “established governmental policy, as expressed or implied by statylation or
agency guidelines, allows a Government agent to exercise discretitnthstiche first prong of
the test is satisfied, “it must be presumed [with respect to the spommgl ] that the agent’s acts

are grounded in policy when exercising that discretidddubert 499 U.S. at 324. However,

this presumption is not irrefutable. As the Supreme Court has cautiemed,assuming the
challenged conduct involves an elemehjudgment,” a court still must determine “whether that
judgment is of the kind that the discretionary function exception was designed to shdeldt.”

322-23. If “the challenged actions are not the kind of conduct that can be said to be grounded in

11



the policy of the regulatory regime,” the discretionary function exceptibbmet bar theclaim.
Id. at 324-2%Berkowitz, 486 U.S. 546-47 (if a government agent’s “act simply does not involve
the exercise dipolicy] judgment, the discretionary function exception does not bar a claim that

the act was negligent or wrongflseeAndrulonis v. United State952 F.2d 652, 654-55 (2d

Cir. 1991).

C. The Applicability of the Discretionary Function Exception to Officer Sanders’s
Conduct and Decisionmaking

As already noted, inlartman ] Judge Gleeson held thaefirst prong of the
discretionary function exception was met because the duty of care owed by officers to inmates
under 18 U.S.C. § 4042(a)the only statute or regulatory provision before the Court at the time
of its decision- “did not compel Sanders to act in a particular way when supervising inmates or
when confronted with inmate-danmate violence.”2005 WL 2002455 at *18. Plaintiff asks
the Court to reconsider its ruling on the first prong, given subsequent discovery, andudeoncl
that the various BOP rules, regulations, and orderiecitescompelled Officer Sanders to
perform her duties in a specific manniatis, to hold, on review, that the government has not
metthe first prong of the discretionary function exceptonl permit Hartman’s claim to
proceed.Alternatively, plaintiff argues that even if Sanders had discretion under the regulatory
scheme, that jsassuming the government meets its burden on prong one, her conduct and
decisions on the night of the assaulipecifically, (1) her failure to report the threats made
against Hartman that plaintiff allegedly relayed to her prior to the assault; (@¢dision to
conduct rounds in a predictable, routinized fashion; and (Fatere to be at her post at the

time of the attack or, in any event, her failure to respond to the assault on plairdatffdast 15

® The presumjpn favoring the government on the second prong of the exception did not cadayttewever, for
as already noted, the Court ruled that Hartman, without discodieiynot have a fair opportunity to develop
evidence that could rebut iEeeHartman J 2005 WL 2002455 at *10.
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minutes-- werethe products oflaziness or carelessness avete not grounded in considerations
of BOP policy. This conclusion, too, wouldandate denial of defendasturrent motion. In
contrastthe United States asserts that Sanders’s actions involved elements of judigoherne
not prescribed by statute, regulation, or po(itwt is, Hartman still fails on prong onend that
her specific decisions implicated considerations of public policy (barringlad in Hartman'’s
favor on prong two). Assuming, without deciding, that the BOP regulations and policies
Hartman identifies stilhllowed Officer Sanders discretion in the exercise of her duties, the
guestion squarely presented is whettlamtiff has provided sufficient evidence at this stage to
show that the challengexttions and decisions were not “grounded in considerations of
governmental policy,as required by the second prong of the discretionary function exception.
Coulthurst 214 F3d. at 10%eeGaubert499 U.S. at 324-25.

While a judgment or choice that is grounded in considerations of public policy will fall

within the discretionary function exception, Coulthugsit4 F.3d at 10%;ertainlynotevery

discretionary decision, even if it takes place against the broad backdrop ofeaiaggetheme,

is susceptible to policy analysi$§ee Andrulonis 952 F.2d at 655; Cope v. Sgatb F.3d 445,

448 (D.C. Cir. 1995). Virtually any government action can be traced back to a policy decision
of some kind, but an attenuated tie is not enough to show that conduct is grounded it policy

Shansky v. United State$64 F.3d 688, 692 (1st Cir. 1999). Thus, for example, if a government

agent who is imbued with discretion behaves in a manner that is lazy or carslessduict

cannot be said to be grounded in considerations of public policy and the discretionary function

’ As a subset of its main arguments, the government asserts that Sathelgisits not to intervene physically in the
assault once she arrived on the scene and her judgment concerning whesat® laetibody alarm to summon help
are protected by the distionary function exception. Hartman does not dispute these artiméis opposition
papers and the Court therefore deems abandoned any theory of FTCA lihhtlgyems from these specific actions.
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exception will not shield him from suitCoulthurst 214 F.3d at 109-1kee als@riestman 470

F.3dat475-76.

In Coulthurstthe Second Circuitacated a decision of the district court whingtd found
that the discretionary function excepti@ppliedto a claimby a prisonearlleging that officials
were negligent and careless in “fail[ing] to diligently and periodicallpecs’ weight room
equipment that broke down and injured the plaintidf. at 107-08. The€ircuit observedhat
plaintiff's paperscould befairly readto allege several distinct theories of government
negligence To the extent plaintiffought taarget the government’s de@sss regarding the
content or scope of the equipment inspectasndesignedorits planned frequencyhe
discretionary function exception would applg. at 109. Of course the allegations “might also
refer to a very different type of negligencdd. The prison official charged with responsibility
for the equipment may, in “laziness or hastehave failedo do the inspection he claimédr,
“distracted or inattentive . [he may havefailed to notice the frayed cable” that snapped,
causingplaintiff’s injury; or, he may have “beeimo lazy to make the repairs or deal with the
paperwork involved in reporting the damagéd. These sorts of negligent actse court held,
“neither involve an element of judgment or choice within the meanipabertor are
grounded in considerations of governmental policy,” and thus could not be immunized from suit
under the discretionary function exceptidd. at 11Q Triestman 470 F.3d at 476 (recognizing
that the “negligent guard theory is a theory of liability under the FTCAwherh the district

court clearly has subject matter jurisdictiorBpigwe v. ZenkNo. 03CV-854, 2007 WL

2713849, at *9 (E.D.N.Y. Sept. 14, 2007) (ngtihat ‘certain negligent acts, such as those
borne out of laziness, hastiness, or inattentiveness, fall so far outside theframg®priate

judgment that they can no longer be viewed as an exercise of disretion

14



Coulthurstgreatlyinformsthe Cout's analysis here. Hartman asserts that Officer
Sander's conduct on the night of the assault was lazy, careless, or inattentive in thegeachy
of which falls within the ambit of the negligent guard theory of liability. First, Hartman argues
that Saders was lazy or careless in failing to rephoetthreats made against Hartman that
plaintiff allegedly relayed to her prior to the assault. Plaintiff has provideese which
indicates that he approached Officer Sanders on the afternoon of June 24, 1998, apprised her of
“what was going on,” told her that he did not feel safe in Unit 3 North, and expresshd tha
wanted to be transferred for his protection. (Hartman Dep. Tr. at 122:25-123:8.) Sanders, for
her partacknowledgedhat “you have to report [inmate complaints about safety] to the
lieutenant or whoever [and t]hen the lieutenant would take it from there.” (Sargjer$Dat
55:12-21.) Moreover, shestifiedthat she was required to record such complaints, and her
responses to them, in her logbook, a requirement with which she believed she alwajedcompl
(Id. at 56:2-10.)Nevertheless, Sandersappearsnever reportedny suchconversation with
Hartman to anyone, nor did stexordit in her logbook. This proffered failure of action, set
against whaSanders explained was her regular approach to such situations, is sufficient to
insulate plaintiff's claim from dismissal under Rule 12(bf{13eeCoulthursf 214 F.3d at 111
(“absentminded or lazy failure tootify the appropriate authorities upon noticing the damaged
cable” an example of negligence not involving considerations of public palicy); Montez v.
United States359 F.3d 392, 398 (6th Cir. 2004) (“decisions by prison officials to ignore specific
and mmediate threats against inmates are less likely to be the type of decision that can be said to

be grounded in the underlying policy of the BOR);Brown v. United StatedNo. 00CV-529,

8 Of course, itmaybe true that Sanders never reported nor recorded a threat to Hartman becaumse rsation
between the two ever took placdowever, the ultimate resolution of this question of fact must avialit fror

now, at the Rule 12(b)(1) stage, the Court is satisfied that plainsifbtesented sufficient evidence to establish a
basis for subject matter jurisdiction over his clai@eeTriestman 470 F.3d at 476Aurecchione v. Schoolman
Trasp. Sys., In¢426 F.3d 635, 6389 (2d Cir. 2005).
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2001 WL 477250, at *2 (E.D.N.Y. Mar. 19, 2001) (Raggi, J.) (negligent guard theory
inapplicable where plaintiff presented no evidence to support “the conclusion that éisere w
anything inattentive, hasty, or lazy about the actual [conduct at.i$¥aeijtiff's complaint is
with the policy decision made by prison authies, not with its negligent executin

Likewise, Sanders’s alleged carelessness in conducting rounds in Unit 3 North is not
susceptible to policy analysis. Hartman points to notatiotiseiofficer'slogbook,and her
accompanying testimonwhichindicatethat on the night of the assai8andersvent on rounds

every30 minutes, on the hour and half-hour. (Pl.’s Ex. P aé&;als&@anders Dep. Tr. at

100:6-11, 118:3-6.) According to Hartman, Sanders’s performance of her rounds in such a
predictable routinized fashion showed a careless disregard for her trageegI('s Ex. M at 8)
andcreated an opportunity for his assailants to at{aekMartinez Dep. Tr. at 72:96) (if
inmates are “up to something, or they want to do something, théhfing they're going to want
to know is where’s that officer. So if the officer keeps them off times . . . it kKindefsdehat
they're going to do.”) As further support for this poidgrtmanoffersthe testimony of one of
the BOP’s own Rule 30(b)(6) witnesses, who, when asked if he noticed “anything umaisual”
the way Sanders’s rounds were logged on the night of the assault, replied: “[\]#snk she
was profiling it [sic] herself every 30 minutes.” (Passaniti Dep. Tr. at 5B81)3-

Asauming, as the Court does, that Sanders had discimsistent with the policy
objectives of the BOP over the manner in which she conducted rdwenrdsdleged failure- out
of laziness or caressness- to avoid profiling herself cannot be immunizeérelyby evoking
that generatliscretion. SeeCoulthurst 214 F.3d at 109-10. hE Second Circuit'slecisionin

Andrulonis which found the discretionary function exception inapplicable to a federal
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government scientist’s negligent failure to maintaiopar safety procedures and to warn
laboratory workers of potential dangéassinstructive:
Looking at the ‘nature of the conduct’ in this situation, we do not see how [the
scientist’s] negligent omission could possibly have been grounded in [his
agency’s]policy scheme. Nothing indicates that [agency] policy required, or
even encouraged, [the scientist] to ignore unsafe laboratory conditions and
thereby unnecessarily place the lives of laboratory workers at risk intorder
further a scientific cause onyother objective of the government. The general
policy of wanting to eradicate rabies and granting officials someediisorto
achieve those ends is far too broad and indefinite to insulate [the scientist’s]
negligent conduct
Andrulonis 952 F.2d at 655. Similarly, nothing on #na@dentiary record indicates that BOP
policies required, or even encouraged, Sanders to conduct rounds in a routinizedfashion
would createan opportunity for inmates to act violentlyhile, again, the ultimate adjwdition
of the facts at trial may result in the determinatiwet Sanders’sonduct was not negligent,egh
Court concludest this stag¢hat the discretionary function excepticemnot bar subject matter

jurisdiction. Seeid.; Caraballo v. United State830 F.2d 19, 22 (2d Cir. 1987) (discretion over

whether and how to implement beach patrol did not shield government from actionsgohgllen

negligent execution of patrolMarshall v. United State®No. 99CV-3877, 2001 WL 34064770,

at *1 (S.D.N.Y. Juw 25, 2001)allegations that prison official was careless in carrying out
searches of inmates’ living quarters and personal property sufficientistavitt Rule 12(b)(1)

motion to dismiss)t.emke v. City of Port Jervi991 F. Supp. 261, 265 (S.D.N.Y. 1998).

Finally, Sanders’s uncontroverted failure to respond to the assault on plaintiftunti
least15 minutes after it began does not garner the protections of the discretionagnfuncti
exception, irrespective of whether she was at her post duringnthet the attack As
demonstrated by plaintiff, Sanders’s logbook reflects that she counted the nunnineatefi

present in Unit 3 North at 9 p.rand determined that all were prese(@eePl.’s Ex. P at 1.)
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Two hours later, at 11 p.m., she placed the unit in lock down, effectively shutting down the unit
for the night with allof theinmatesin one place, inside the dormitory roongeéMartinez Dep.

Tr. at 65:20-25) (“[t]he TVs are shut off, all the rooms are locked, the activitys;dten TV

rooms, the kitchen, the unit door’s secured, the recreation area, everything is shut down.”)
Sandergestified that she understodtht it was at this timafter lock downthat “the inmates
usually go]t the most mischievous.” (Sanders Dep. Tr. at 125:13-12&:8t) despite all this
Sanders did not respond to the dormitory radtack on Hartmar an attackhatinvolved “a

lot” of inmates (Hartman Dep. Tr. at 140:24-141:8), caused plaintiff to call outteeibeto the

CO for help, and attracted the attention of other prisoners in the front of the-rfmyrat least

15 minutes. Assuming, once more, that Sanders had discretion in carrying out her
responsibilities, her failure to observe for at least a quarter hour a noisyt aléEcation
occuring within a room containing all of the inmates under her supervision, is the sort of
careless aatver which hegeneralfreedom of decision cannot be said to exteddrtman’s
evidencas more than sufficient to show that Sanders was distracted or inattentive to éer duti
in a manner that cannot be explained on policy grounds nor shielded under the discretionary

function exception.See e.g, Coulthurst214 F.3d at 109-10; Andruloni852 F.2d at 6597alet

v. United StatesNo. 04CV-4957, 2006 WL 624897, at *2 (E.D.N.Y. Mar. 9, 2006).

In advocating dismissal, the United States argues that Sanders’s “actual subjective
judgment was grounded in public policy” and emphasizes that the officer was deigudaance
numerous policy considerationdile performing her dayo-day duties. (Def.’s Mem. Supp.
Mot. to Dismiss at 24.) That Sanders’s duties, generally, required her to takeciotiotgpolicy
considerations is undoubtedly true. However, where, as here, plaintiff has arghed, wi

suwpporting ewdence, that an official has been careless or inattentive in tioatexeof her
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responsibilitiesreliance by the government on that official’'s gendrsdretionary authoritis

no bar to suit. Pointedly, it overcom@auberts presumptiorthat“a discretionary act

authorized by the regulation involves consideration of the same policies whichied to t
promulgation of the regulatioris499 U.S. at 324 (noting thdismissals inappropriate where
“challenged actions are not the kind of conduct that can be said to be grounded in the policy of

the regulatory regime”); Triestmaa70 F.3d 475-76; Coulthurs214 F.3d at 109-11.

The government’s attempt to rebuff this concludgrmnalogy to the Seventh Circuit’s

decision in_Calderon v. United Staté23 F.3d 947 (7th Cir. 1997), is unavailing.Calderon

an inmate who was injured in a prisattack suedhe government under FTCA, arguing that the
BOP failed to separate hinofn his assailant prior to tlassaulteven though plaintiff had told
BOP personnel about the threats he fadddat 948. In evaluating the applicability of the
second prong of the discretionary function exception, the Seventh Circuit rejeatdififisla
blanket contentior- not made by Hartman herethat “policy judgment is not involved in day
to day . . . actions of correctional officers” and emphasized instegetieeal needf officersto
balance various policy considerations while on the jobat 950-51. Noting that the plaintiff
had not “presented any facts which would support a finding that the BOP’s action ket to ta
disciplinary action against [the assailant] was based on grounds other than atiosislef

public policy,” the courbf appealsoncluded that the exception applied and affirmed dismissal
of the action by the district courtd. Of coursethe presentation not madeGalderonis

precisely that which is offered by Hartmahlaintiff, again, has presented facts ttiet Court
concludes supports a finding that Officer Sanders’s decisions were sareirattentive and not

rooted in policy consideratiorisAt the Rule 12(b)(1) stage, that is all that is required for

° For example, and in contrast@alderon Hartman does not quibble with the BOP's discretion over whether
actually to transfer him to another location at the MDC; his is a challengartirto Sanders’s failure simply to
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plaintiff’'s cause of action to contin&&S_eeTriestmar; 470 F.3d at 476Aurecchione426 F.3d

at638-39.

II. CONCLUSION

For the foregaig reasons, thenited States’s motion to dismiss Hartman’s FTCA claim
under Rules 12(b)(1) and 12(h){8)denied
SO ORDERED.

Dated: Brooklyn,New York
March23, 2009

S/IENV
ERIC N. VITALIANO
United States District Judge

relay word of his danger, as she testified she otherwise regularly d@sstosenabléhe discretionary evaluation of
his transfer request by the official entrusted with that judgment.

2To the extent the government argues @aitleroncan be read specifically to foreclose relief under a negligent
guard theory of liability- a reading this Court does not sharthe Court would, in any event, be constrained to
follow the more recent decisions of the Second CircutanlthurstandTriestman which “clearly” permit recovery
in such circumstancediriestman 470 F.3d at 4G, Coulthurst 214 F.3d at 110.
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