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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________ X
BEST PAYPHONES, INC. :
Plaintiffs,
: MEMORANDUM AND ORDER
-against : 01 CV 3934 (JG) (VMS)
: 01 CV 8506 (JG) (VMS)
CITY OF NEW YORK, et al., : 03CV 192 (JG (VMS)
Defendant. :
_________________________________ X

Scanlon, Vera M., United States Magistrate Judge:

Before the Court is Bestigconsideration motion relating to my February 17, 2@port
and recommendation (hereinaftéhé February 17, 2015 recommendation” or “my
recommendation”) addressing Best'stion to file a Fourth Amended Complaint in order to

revive TCA claims which this Couptreviouslydismissed in 2008Docket No. 417{the

recommendationDocket No. 42{Best’s reconsideration motian) recommendethat the

District Courtdeny Best’s ration to file a Fourth Amended Complaint. Docket No..417

Defendants oppose Best’s reconsideration motidocket No. 429 Best therfiled a

fifteen-page replywhich is longer than its opening brief antich raises new arguments.

Docket No. 431 Defendantdiled asurreply. Docket No. 435

By way of background,respectfully refer th®istrict Court to the various oveapping,
nearly duplicativeactions filedby Best and an affiliatén this Court’ | also refer the Court to

the recitation of facts set forth in the various reports amahmetendations relating to this matter,

! In addition, Best'seply was fifteen pages, which exceeds my Rulesptaye limit for replies
by half.

2See, e.g.Case Nos. 00 Civ. 2007, Docket Nos. 161, ZBOCiv. 3555; No. 03 Civ. 3978; No.
04 Civ. 3541; No. 05 Civ. 1702, Docket Nos. 20, 100; No. 06 Civ. 398907 Civ. 2474.
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the mostecentbeing my recommendation in this action which is the subject of 8est’

reconsideration motionDocket No. 417

Bests movefor reconsideratiopursuant td-ederal Rule of Civil Procedure (“FRCP”)

60(b) and Local Civil Rule 6.3.Docket No. 427Fed. R. Civ. P. 60(b); Local Civil Rule 6.3.

FRCP 60(b) providem relevant part that a court may relieve a yp#xam acourt’s “order,
judgment or proceeding” for various reasons, includingakés Fed. R. Civ. P. 60(B).

Reconsideration under FRCP 60(b) is appropriate ongrevtthe moving party can
point to controlling decisions or data that the court loa&ed—matters, in other words, that
might reasonably be expected to alter the conclusioneddmhthe court."Cohen v.

Narrangansett Bay Ins. CiNo. 14 Civ. 3623 (PKC), 2014 WL 6673846, at *1 (E.D.N.Y. Nov.

24, 2014) (quotinghrader v. CSX Transgnc., 70 F.3d 255, 257 (2d Cir. 1995)). “An FRCP

60(b) motion should not be granted where the movant seklg ®© relitigate an issue already
decided.” Cohen 2014 WL 6673846, at *1 (quotation & citation omitted).

Local Civil Rule 6.3 provides that “[n]o oral argument shalhieard” on a
reconsideration motion “unless the Court directs thatatter shall be reargued orally.” Local
Civil Rule 6.3. | deny Best's request for oral argument on the motion Isectngargument is

unnecessary to resolve the issues raifgatket No. 427 | discuss Best’s reconsideration

arguments in turn below.

3 See, e.qg.Case Nos. 00 Civ. 200D@ocket Nos. 161, 210; No. 05 Civ. 17@tcket Nos. 20,
100

* Best states that it also brings its reconsideration motiorr lHRIEP 59Docket No. 427which
deals with seeking a new trial or the alteration and amendment ajragatdl FedR. Civ. P.
59. Here, as there has not been a trial or a judgment, BRGFotrelevant.

®> Defendants do not object to the application of FRCP 60(th)i$ context.



Best’'s Reconsideration Argument That The Parties’ TwentyTwo Filings On
This Motion To Amend Did Not Provide Sufficient Briefing Lacks Merit

Best claims to be prejudiced by a lack of opportunityrieflits motion to amend and
asks me to reconsidery report and recommendation on that bakls Best’s claim is baseless
because | issued my report and recommendation after Best expresslthaskedrto rule on

the motionDocket No. 406attached the Parties’ twentwyo relatedfilings on the question to

that request (which totaled one hundred and forty sevessp&gpcket No. 4061; and

confirmedduring aconference that wished the Court to rule on the motioDocket No. 412 |
thereforereject Best’'s arguments.
Bests principalargumenis that theParties’twenty-two filings were premotion briefs

not fully briefed motions Docket No. 427 In order to credit this argument | would have to

accept that Best believed thiaese twenttwo letter briefs, filed over the coursealéven
montls, existedsolelyto convince me to grant Best leave to file a formal motiloh | reject the
argument beasse Best explicithgtated otherwise on the recoreftre | published the report and
recommendation

Best’s reconsideration motion does not identify what prejutimgfered as a result of
the allegedlynformal briefing for example, by pointing to eveme singleargument that it
would have made imore formabriefing. 1d.° Instead, Best'seconsideration motiés
allegations of error deal exclusively with isstiestwereamply briefed irBest'sshare of the
twenty-two filings, and which | discusseat lengthin my report and recommendatiold. at 5-8.

As to this laspoint, Best can hardly complathat the issues in its motion to amend have not

¢ Best's failure to demonstrate prejudice is understandable given thadBesily receiveanore
opportunity to present its position than it would have had undenafdariefing schedule.
Again, the Parties collectively submitted twetiyo letter briefs on Best’s motion to amend.
Docket Nos. 344, 348, 351, 355, 357, 358, 363, 364, 365, 367, A7rB®7F, 377, 382, 383, 392,
399, 400, 403 In addition, the Parties argued their positions befeeDocket Entry 361
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been fullyaired. As thigliscusssion of Best’s reconsideration motion will make clearetis
nothing addressed here that was not already addressed in myafeb7, 2015 report and
recommendation.

Best’'s argument is particuladgcking in merit becausen December 4, 2018Bestfiled
a letteraffirmatively askng the Courtd decide itsnation to amendnd hold all other motions in

abeyance Docket No. 406 In Best's own words, it wishedd move forward with its request to

amend its Third Amended Complairathd that, fothe Court’sconvenience, it had attacheall”
the letters assiatad with the amendment issue [as well as t]he[Gityiled responses to these

letters” Id. (omitting Best’s list of docket citationidpocket No. 4061 (Best’s collection of

filings).
As if that were not clear enough, durindamuary 23, 2018onferaice | asked Best’'s
counsebf record David Boltorto confirm that Best'®ecember 4, 2014 letter requested that |

decide the motion to amend and hold all other motionbayance.Docket No. 412t 6. At

first, Best'slawyerresponded that heas not ertain what the December 4, 2014 letter said (he
had apparently not written the letteajndhe said that hthought that the motions were pre

motion conference letterocket No. 412 The exchange continued:

MR. BOLTON: But if that’s the last letterom Best--

THE COURT: Right. That's [Docket Number] 406. 406 is
the one asking that the motion to amend be
decided.

MR. BOLTON: Yes.

THE COURT: And put off the others.

MR. BOLTON: Right. If that's what it says | mean | can

circle back and confirm that and send a letter
to the court but | have no reason to believe
that that letter is ndhe last word on the



topic but it's not something | looked into
before today.

THE COURT: So is there any problem with my plan?
We’'ll decide that motion and then if any of
these other ones end up being connected to it
we’ll deal with that][.]

Docket No. 412t 7. After the conferenceyir. Bolton neversent a letter to the Court to suggest

that any additional briefing on the motion to amend wasieged.

Later in the same conference, | agsamdthat | would decide the motion to amend, and
again Best did not object and even affirmatively agreed hlhtitas what Best wanted. For
exampe, | said that what Best is asking for ighat] we focus on the motion to amend and see
where that leaves us once that's decided . . .. [T]o me it makes sensewiidted motion to

amend and then see where these other motions fall Dockd No. 412at 1611. Mr. Bolton

made nabjection tathis characterization of themendment motion’gosture. Then, as |
mentioned certain complaint amendment arguments, | staetmy position is [that] that’s
fully briefed . . . [Best,] your request that we deal with the motion to amend and after that’s

decided deal with these other motions. Is that rigi@¢tket No. 41t 1516. To which Mr.

Bolton respondedYes.” Id. at 16.

In light of the foregoing-the Partiestwenty-two letter brefs, Best’s inability to point to
prejudice in the form of an argument it was prevented frokingaand Best’s request that |
decide the motio#-it is surprisingthat Beshow claims that it was not given an opportunity to
brief the motion to amend andatht lackednotice that this Court considered the motion to

amend ripe for adjudicatiorDocket No. 36 the Parties’ argument regarding the motion before

me); Docket No. 406Best’s request thahe Court decide the motiorocket No. 4061

(collectingthe Parties’ twenty two letter briefd)ocket No. 41ZBest’s representation at




conference that it wanted the Courttxide the motion)l deny Best’s reconsideration motion
to the extent that it argues that | did not permit Best to have suffimiefing before preparing
my report and recommendation.

In any event, as to these TCA issues, Best has briefedithmany of the templus
litigations Best or Best’s affiliate has filed related to similar fadtserefore, | have not only
read about th&CA issue in this Best litigation, but | have read about the TCAissar other
docket numbers as well, as my citations in the FebruargQith recommendatiashow.

Il. Best's Reconsideration Argument That Second Circuit Did Not Rule On The
Merits In New Phone 2d Cir. IBecause The Plaintiff In That Case Did Not Have
Standing Is Without Merit

In my February 17, 201Eecommendation, | found Best’s facial TCA claitodbefutile

because the Second Circuit heldNew Phone Company, Inc. v. New YorkiDepartmat of

Information Technology & elecommunications Kew Phonéd Cir. I'), 355 F. App’x 503,

505 (2d Cir. 2009)that Local Law 68 does not constitute a facial violation of thA&. TDocket

No. 417at26-34 (citingNew Phone 2d Cir, B55 F. Ap’x at 50506).

Best argues thatshouldreconsider my reliance upon the Second Circuit's detisio

New Phone&d Cir.l. Docket No. 427 In brief, Best argues that becatise underlying district

court decisionn that caséound that the plainfii lacked TCA standinghe Second Circuit in

New Phone 2d Cir.lacked jurisdiction to reach the TCA claim’s meritd. Best further notes

that this Court, in one dhe earlieroverlapping litigationssaid thatNew Phone 2d Cir.did not

have_regudicataeffect on the meritef TCA claimsin a related case where the plaintiff lacked
standing[B]ecause thedistrict courtin that case] found that it lacked jurisdiction, the
dismissal [of that case] could not extend to the merits of thendctid. (citing New Phone

Company, Inc. & Best Payphones, Inc. v. N.Y.C. Dep’t of Info. Techn. &bBehmc’n (“New




Phone/Best Payphone EDNY 2005%0. 05 Civ. 1702 (JG) (ALC) (E.D.N.Y. Apr. 27, 2011),

Docket No. 100adopted bypocket No. 10)). As a resultaccording to BesiNew Phone 2d

Cir. I's language stating thataffirmed the district court on the grounds thatal Law 68falls

within the TCA'’s safe harbor isonbindingdicta Docket No. 427

Best’s “reconsideration” argument is disingenubesause alreadyconsidered these
arguments, discussed them, and rejected them in my spbrecommendatiorDocket No.

417at 32 (acknowledging Best's argument akbidatv Payphone/Best Payphone EDNY 2005

In fact, Idedicated eight pages of my reqoendation discussinis theorythe first time Best
made it and explaininghy | did not agree with.itld. at 2634. In brief,the reason why Best'’s

argument is without merit is becaube Second Circuit iNew Phone 2d Cir. éxplicitly sated

that although the district court had dismissed the claimsnber alia, a lack ofstanding, its

review of the case would l@enova The Second Circuit then said tHajather than review
[standing as a basifdr dismissal’ it affirmed he district courbecausge

in all its prolix briefing, [the plaintiff] provides naeason for
characterizing the regulatory scheme set forth in Local Laas68
anything other than a framework for the installation and
management of PPTs on public property. By its plan terms,

[the TCA safe harbor] insulates any such scheme from theSTCA’
preclusive effect. Accordingly, we find that [the plaintiff'shiths
under the TCA were properly dismissed.

New Phone 2d Cir. I, 355 F. App’x at 505.

Later that same day, Mew Phone 2d Cir. |Ithe Second Circuit citeNew Phone 2d

ir. 1 and dismissed TCA claims brought by Best’s affiliatanother of these litigations
“becausepursuant to the [TCA’s] ‘safe harbor’ provision, . . . tegulatory scheme set forth in

Local Lav 68 was exempt from the terms of the TCAew Phone 2d Cir. JI355 F. App’x at

501. | accordinglydeny Best’s motion that | reconsider my recommendation relating to its



collateral estoppel argument.

II. New Law SupportsMy February 17,2015Finding That Best Lacks Standing To
File The Proposed TCA Claims In A Fourth Amended Complaint

According to Best, | should reconsider my recommenddkianthe District Judge find
that Best lacks standing to bring the TCA claims because Mdgidtidge Matsumoto’s June

30, 2008 recommendation reaclzedifferentconclusion. Docket No. 192adopted byocket

No. 202

a. Introduction

First, | note thatl presentedny February 17, 2015 finding that Best lacks standisan
alternativegrounds for my recommendation that Best’s motion for leave to abeedémissed

“Even if New Phone 2d Cir. I's discussi[on] about the TCA and Lbeal 68 is onlydicta, the

standing issue alone dooms Best’'s TCA claini3dcket No. 417at34. As a reglt, even if |

were to change my recommendation that the District Judge finBéisatacks standing to bring
the proposed TCA claims, which | do not, | would still recoemd that Best’s motion to file the
proposed TCA claims be denied on the basis oS#wnd Circuit’s substantive review of the
merits of those claimand mootness doctrine

It should be noted that, if the District Judge adopts miriig that Best lacks standing,
the District Judge need not reach the merits of the TCA quesieeNneve v. Daus644 F.3d
147, 156 (2d Cir. 2011) (“Standing is the threshold tjoesn every federal case, determining
the power of the court to entertain the suit.”) (quotation & citatiorited)i Even still, find it

sensible to lead myecommendatiaaherewith a discussion dew Phone 2d Cir.because

reasonable minds have differed on the standing quesi@ase lawfrom 2009 and 2011

"Magistrate Judge Matsumadnd District Judge Gleeson have themselves recognized the
strengths andieaknesses of Best's standing argumetit@overlappinditigations filed by Best
andan affiliate. For example, ilNew Phone Company, Inc. v. New York City Departn@nt
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convinces mehat Best lacks standing. It goes without saying that Magistrate Matgumoto
did not have theseases to consider in 2008.

b. The Court Has Authority To Consider Standing On Best's Motion To Reive
Its TCA Claims

Best argues thatdannot look at its TCA standing because Magistrate Judge
Matsumoto’s 2008 standing finding “should be considereck tialy of the case and remain

undisturbed.”Docket No. 427citing Docket No. 192adopted bybocket No. 202

| disagree. Best mkas itsmotion to revive dismissed TCA clainmsparton the basis of

new law. Docket No. 348 As a court always has the authority to rdfeequestion oftanding

suasponte | may review Best's TCA standing in light of new law while reviegvBest’s motion
to revive its TCA claim®n that same basiBest cannagxpectthe Court taonly consider
issues which reflect favorably upon Begitssition

c. Summary Of Magistrate Judge Matsumoto’s June 30, 2008 Faing That
Best Has Standing To Bring TCA Claims

In her June 30, 200&port and recommendatiddagistrate Judge Matsumateclined

to endoseDefendants’ argument that Best lacked TCA standidgcket No. 192adopted by

Docket No. 202 Magistrate Judge Matsumatded a Second Circuit decision for the

proposition that a waivesf-rightsprovision in a franchise agreement

is a transpard attempt to circumvent § 253. . The[waiver]
provision would have been completely unenforceable tined |

Information Technology & elecommunications (“New Phone EDNY03’), No. 03 Civ.3978
(JG) (KAM), 2006 WL 6908254, at *8 (E.D.N.Y. Aug. 25, 2006 pdopted in its entirety by
No. 03 Civ. 3978 (JG) (KAM) (E.D.N.Y.Docket Entry 10/16/20Q0®agistrate Judge
Matsumoto recommered that the plaintiff's TCA claims bdismissed for lack astanding
because the plaintiff “does not allege that it ever completed the applipadicgss by submitting
an executed franchise agreement,” among other thingbe present cas®lagistrate Judge
Matsumotosimply found that the TCA claims failed on other grounds @eclined to find that
Best lacked standinas an “artificial barrier” to the other analysiSocket No. 192adopted by
Docket No. 202




plaintiff] agreed to it, but it was improper for [the CitlyWhite
Plains, New Yorkto even propose it.

Docket No. 194citing TCG New York,Inc. v. City of White Plains, N.Y.305 F.3d 67, 92 (2d

Cir. 2002)). As a result, Mgistrate Judge Matsumoto chose to

[n]ot recommend that [Best’s] express reservation to challenge the
[flranchise [a]greement stand as an atrtificial barrier to Best’'s
standing to challenge the City’s regulations. As discusse
however, Best's TCA claims fail for reasons other than stgndin

Docket No. 192adopted bypocket No. 202

d. New Law From The Second Circuit And This Court Supports A Finding
That BestLacks Standing To Bring The TCA Claims

Nearly seven years after Magistrate Judge Matsumoto’s finding,rhreead that the
District Judge find that Best lacktsanding as to the TCA claims for tfilowing reasons, taken

together(1) in theTCG New York,Inc. cases on which Magistrate Judge Matsumoto retined,

Second Circuit did not discustse plaintiff’'s TCA standing (and the underlying district court
decision did not discuss standing, eijtegrch that applying its haldg in that context requires a

court toconsider whethethe caseneant to rule on standing implicitlgeeTCG New York, Inc,

305 F.3d at 92TCG New York, Inc. v. City of White Plains, N.Y125 F. Supp2d 81, 94

(S.D.N.Y. 2000); (2kince thenin Global Network Communications, Inc. v. City of New York

(“Global Network 2d Cir. 2009%)562 F.3d 145, 153 (2d Cir. 2009), the Second Ciditettly

discussed a plaintiff's TCAtandingon similar factsand foundhat the plaintiff did not have
TCA standing;(3) in 2011, this Court dmissed one of the many overlappiBgd/Best affiliate

litigations due tdack of standing based upsmilar factsseeNew Phone Company, In&

Best Payphones, Inc. v. N.Y.C. Dep'’t of Info. Techn. & Telecommc're@NPhone/Best

Payphone EDNY 2005"), No. 05 Civ. 1702 (JG) (ALC) (E.D.N.Y. A%, 2011)Docket No.

100 adopted byocket No. 107and (4) my own independent standaralysis seeDocket No.
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417at 3336.

I. TCG New York Inc. Did Not Conduct A Standing Analysis

As discussed above, Magatte Judge Matsumoto cited to the Second Circuit’s decision

in TCG New York, Incfor the proposition that the defendant’s proposed waiver poovisould

have been unenforceable had the plaintiff executeddneHlise agreement containing it. 305
F.3d @ 92. Although the plaintiffs in that caseresimilarly situated to Best in that the
plaintiffs had also refused to execute a franchise agreement cogitaiwaiver provision, the
Second Circuitid not conduca standing analysidd. The underlyingdistrict court decision

did not discuss standing, eitheé8eeTCG New York, Inc. v. City of White Plains, N..Y125 F.

Supp.2d 81 (S.D.N.Y. 2000As in New Phone 2d Cir, Magistrate Judge Matsumoto went to

the merits rather than deciding standing.

Best argues thaiCG New York, Incimplies that BeshasTCA standingdespite its

refusal to submit to the franchise agreemécket No. 427 Best's argument fails, not

because Magistrate Judge Matsumoto erred in,20@&%ecause 2009Second Circi decision
directly discussed a TCA plaintiff's standing on similartéaand ruled that the plaintiff did not
have standingThus, the relevant legal landscape has changed since0@eert and
recommendation.

il. Global Network 2d Cir. 2009 Directly Discussed A TCA Plaintiff’s
Standing On Similar Facts, And Found ThatThe Plaintiff Did Not
Have Standing To Bring TCA Claims

In Global Network 2d Cir. 20Q9he Second Circuit affirmed the district coutitdding

that aplaintiff without aPPTlicensedid not have standing to challenge certain parts of Local
Law 68 under the TCA. 562 F.3dH52

Theunderlyingdistrict courtdecisionobserved thaialthoughthe plaintiffs franchise
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application had been denied, the plaintlillengedtertain provsions in the City’s regulations

and franchise requirements whitiight not survive examination under the casela@lobal

Network Communc’ns, Incv. City of N.Y., 507F. Supp2d 365 382 (S.D.N.Y. 2005),ff'd by

Global Network 2d Cir. 2009, 562 F.atl152 The district court held that that was “immaterial”

because, integlia, “since [the plaintiff] has no franchise it is unaffectsdsuch provisions, and
has no standing to complain of thenid. The Second Circuit agreed with this conclusion,
nating that

the district court correctly refused to adjudicate [the plaisfiff’

claims that several provisions of the City’s regulatory scheme

including advertising restrictions, violate the TCA. The mBons

noted by [the plaintiff] affect only entés operating under a

license, and [the plaintiff], which had no license to operate, was

not affected by them.
562 F.3d at 152"t therefore lacked standing to challenge therl.”

Here, like the plaintiff irGlobal Network 2d Cir. 200Best wishes$o challenge

provisions of Local Law 68 even thougldiies not have a license to lawfully operate PFRSee

Global Network Communic’ns, 373 F. Sug@al at 382. As a resultrecommend that Best, like

the plaintiff in Global Network 2d Cir. 2009loes ot have TCA standing, either. 562 F.3d at

153.

iii. This Court Dismissed Best's TCA Claims In 2011 Due To Best's Lack
Of Standing Based On The Same Facts

This Court has concluded that Best latk3A standing based on such fabefore In
fact, in 2011, this Court dismissed one of the many duplicativetidgigaBest filed in this

District based on the same facts for lack of standBeeNew Phone/Best Payphone EDNY

2005 No. 05 Civ. 1702 (JG) (ALC) (E.D.N.Y. Apr. 27, 201 DpcketNo. 10Q adopted by

Docket No. 107seealsoNew Phone EDNY2003 2006 WL 6908254, at *8 (E.D.N.Y. Aug.
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25, 2006) adopted in its entirety byo. 03 Civ. 3978 (JG) (KAM) (E.D.N.Y.Docket Entry

10/16/2006

iv. Best Lacks Standing Because As A General MatteA Plaintiff Must
Submit To A Challenged Policy To Establish Standing

Best would argue thaiCG New York Incremains more analogous to this case than

Global Network 2d Cir. 200Because the plaintiff in Global Network 2d Cir. 20G&l not been

awarced a license, while Best refused to execute the franchise agreement due agrieedisnt
with the waiver provision. This & distinction without a difference. In my February 17120
report and recommendation, | explained that when a plagiijéfcs to a policy, case law
generally requires the plaintiff to submit to that policy in order tets@nding to challenge it.

SeeDocket No. 417t 3336.

e. Conclusion

In light of the foregoing, tieny Best’s motion that | reconsider my recommeratathat

Best lacks TCA standing. Docket No. 413ubsequent to Magistrate Judge Matsumoto’s June

30, 2008 report and recommendatiahjch primarily addressed the merits rather than staydi
the Second Circuit and this Court issued decisionshwsuprt a finding that Best lacks
standing. Further, my independent standing analysidieatise that the facts of this case
demonstrate a similar lack of TCA standirig.any event, as noted in my report and
recommendation, the Court could decline to resolve stgnds did the Second Circuit New

Phone 2d Cir. I, 355 F. App’x at 505, and still reject theiestjto amend fohe reasons set

forth at Sectioril, supra

V. Mootness, Statute Of Limitations, Delay And Denial Of Leave To fend
Generally

Fourth, Best asks me to reconsider my recommendations megjéndiissues of

mootness, delay and statute of limitatiomscket No. 427 Other than asking me to reconsider
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my mootness recommendati@gsts opening brief presents argumentld. | thereforedeny
reconsideration.

As Magistrate Judge Matsumoto’s June 30, 2008 report and recatatiershowed, a
litigation which is not dismissing for lack of standing may still faé case or contversies
requirement of Article Ilbf the United StateConstitutioras the case progressd3ocket No.
192 This is because “the rule in federal cases is that an actual contnonestslye extant at all

stages of review, not merely at the time the complaint is fil&effel v. Thompsom15 U.S.

452, 48 n.10 (1974).As a result, here, the District Judge need only consider my
recommendation relating to mootness doctrine in thatdtat he does not agree with my

standing finding.SeeDocket No. 41At 4143.

| note thatBestraises mootness angent in its reconsideration motion iniigply brief

only. Docket No. 431 Although | need not consider it for that reason, Begties thathe only

way for “Best or any other entity, except the one that was awarded thkif®no operate a
PPT onthe PROW is to commit a misdemeanor. . Id” This changes nothing about my
mootness discussion in the recommendation, which echoed wiyatidee Judge Matsumoto
said years ago, namely, that Best sold all of its PPTs antekas alleged or shown that it
purchased new ones such that its complaait it would commit a misdemeanor if it put a PPT

on a PROW is a moot poinDocket No. 4174t 4143.

V. Order Precluding Further Motion To Amend

Finally, Best asks that | reconsider my recommendaiianthe Order barring Best from

re-pleading be left in placeDocket No. 427 Best argues that | cannot make this

recommendation without providing it with notice and an opputy to be heardld. Besthad

more than adequate notiaad argumeni briefing relating to the 2005 Order and again when it

was reaffirmed in 2008See, e.g.Docket Nos. 5460, 65,192 197 Lastly, | note thathe
14



Order did not prejudicBest relative to the instant motiaxs | have considered all of Best's

arguments dength. Docket No. 417 | accordinglydeny Best’s reconsideration argument

relative to this issue.

VI. Sanctions

The request for sanctions is denied. Bestotion lacks merit and skirts frivolity but |
choose not to exercise migroad discretiohin recommending when a litigant should be

sanctioned.SeeUniversitas Educ., LLC v. Nova Grp., LL.G@84 F.3d 99, 102 (2d Cir. 2015).

VIl.  Conclusion

In light of the foregoing, tleny Best’s motion to reconsider my report and
recommendation to the District Judge in its entirety.

Dated: Brooklyn, New York
June 5, 2015

NVora U Qbcanlon

VERA M. SCANLON
United StatedagistrateJudge
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