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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________________ X
WILLIAM LOPEZ, MEMORANDUM & ORDER
Petitioner 02-CV-3988 (NGG)(LB)
-against
DAVID L. MILLER , Superintendent, Eastern
Correctional Facility,
Respondent.
_____________________________________________________________________ X

NICHOLAS G. GARAUFIS, United States District Judge.

The case of William Lopez began tweithyee years ago. It was rotttom day one.

In 1989,a manentered a crackhouse in Brooklyn and shot and killed a drug deated
Elvirn Surria Lopez was charged with murder for this shootiAdter ajury trial before Justice
Carolyn Demarest in New York Supreme Court, Lopes convictec&nd sentenced to
twenty-five years to life in prisonHis direct appeal and state collateral proceediagain
before Justice Demarest, twenty years fat@ereunsuccessful. Lopez now asks this court to
grant his Petition for Writ of Habeas Corgussuat to 28 U.S.C. § 2254he“Petition”), which
argues, mong other things, that he received ineffective assistance of counsel ironiaifthe
Sixthand Fourteenth Amendments. The court resolves this Petition today.

Any discussion of Lopez’s case must begin withwieakness of thevidencethe
prosecution presented at tridlacking a murder weapon or any forensic evidence connecting
Lopez to the shooting, the prosecution relied upon the testimony of two witnesses who were

present at the crime scermmaly one of whom identified Lopez.
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Thefirst, Daisy Guadalupe Flores Lopé€Flores” and no relation tthe Petitione,
came facdo-faceand spoke with the shooter but did not recognize Lopez when she saw him in
the courtroom. She described the shooter as a “tall, dadk” lstean aboves’3” in height.
Lopez is around 5’7" and tHetate lateconceded thdtis “complexion could not be described as
black” Justice Demarest agrettht it was “not possible [that] this defendant could have
commited the crime based updrldres’§ description.”

The second witnesgsas Janet Chapmar©n the morning of the shootinghapman was
in a room in the basement of the crackhouse imtigist of a tweday crack binge, and
admittedlyhad smoked ten to twelve vials of crack in the two hours prior to the sho&inag.
told a prosecutaafter the crimehatshe did not witness the shooting but saw Lopez with a gun,
went back into her room, and then heard a shot and a body fdhe #ial itself, sheswitched
gears andestified thashe did in fact see Lopez shoot Surria through the partially ajar door to
her room After trial, Chapman changed her stgst again, this time even more dramaticaHty
she claimed that Lopez wast presentat all at the sene of the crimand thather testimonyhad
been a “pure fabrication” madmder duress from the prosecution.

Just asmportant are those who did nestify. Lopez claims héold histrial attorney
thathis motherin-law and sistem-law (the “alibi witnesses”jvere readyo testify that Lopez
had been with them aroutige time of the crimeCounsel latestated thahe hadnterviewed
onewitnessand decided not to call her. But both witnesses have sifiritted affidavits
swearing thatounsel never spoke &ther of thenregarding an alibi defense and describing in
detail their interactionwith Lopezaround the time of the murder.

Anotherkey nonwitness was Earline Cafield, wlkoew Janet Chapman when both of

them weranmates at Riker Island jail. After trial but prior to sentencing, Cafislkehta letter to



a prosecutor stating that Chapman had eldthatsomeone other than Lopez had committed the
crime. The prosecution forwardedis letter to Lopez’s counsgbut counsel never mentioned its
contents to Justice Demarest.

Finally, justa few months agd_opez’s habeas counsel was able to track down a man
named Cesar Diaz in the Dominican RepubhAt.anevidentiary hearing before this court, Diaz
testifiedvia videaonferencahathe was in the crackhouse when Surria was killed and saw the
shooting. Diaz described the shooter as a “bladg&rkskinned” marapproximately 5'3’in
height. When shown a mug slodtLopeztaken soon after the murd®iaz said he was
“certain” that the person in the picture was not the shooter.

In short, the prosecution&idence was flimsy to begin with and has since been reduced
to rubble by facts arising after triaHabeas reliefhoweverjs an extraordinary remedy,
particularlyfor thoseprisoners who are in custody pursuant to a judgment of a state court. Lopez
has a number of challenging hurdles to surpass if heéecéwe it

The first isa procedural hurdleLopez’s Petition isndisputably untimely under the
oneyearstatutorylimitation period prescribed for habeas petitifnasn state prisonersSe28
U.S.C. § 2244(d)(1). He argues, however, that he should be excused from this limitation period
because he hasade a credible and compelling showing that he isaigtunnocent of the crime.

SeeRivas v. Fischer, 687 F.3d 514, 518 (2d Cir. 2011?).establish a “gateway” claim of actual

innocenceand thus overcome his procedural default, Lapast demonstratesing“new

reliable evidencé thatit is “‘more likdy than not . . [that] no reasonable juror would find him
guilty beyond a reasonable doubt—or to remove the double negative, that more likely than not
any reasonable juror would have reasonable déuldt.’at 541 (quotindgdouse v Bell, 547 U.S.

518, 538 (2006), and Schlup v. Delo, 513 U.S. 298, 324 (1995)). Based on the weakness of the



prosecution’s case and thew evidence Lopez has presented since trial, the court concludes that
any reasonable juror would have reasonable doubt as to his gudthhsexcused from the
limitation period (SeePartll.)

The second hurdle is one of statairt deferenceLopez’sineffective assistanoaf
counseklaimwasrejectedon the meritdy Justice Demarest during Lopez’s collateral state
court proceedingThis means thatnder theAntiterrorism and Effective Death Penalty Act of
1996, Pub. L. No. 104-132, 110 Stat. 1214 (19986EDPA”), the court may not grant habeas
relief unless Juste Demarest'sidjudication “resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly established Federal law,” 28 U.S.C.

§ 2254(d)(1), or “was based on an unreasonable determination of the facts in light of the
evidence presentean the State court proceeding,” id. 8 2254(d)(Bhe court concludes that
Justice Demarestanalysis of the new evidence Lopez submitted in support of his ineffective
assistance claim was unreasonable determination of the factder § 2254(d)(2). Indeed, her
refusal to hold an evidentiary hearing to develop the central factual disputesyungdeobez’s
claim—without so much as an explanatiors-baffling not to mention unfortunateecausehe
two alibi witnesses are now no longeadable to testify.(SeePart II.LA.)

Finally, there is @onstitutionahurdle. Putting asidehe reasonablenes$ Justice
Demarest'sadjudication of his claim, Lopez must show that he is being held in custody in
violation ofthe United States Constitutioisee28 U.S.C. § 2254(a)For his ineffective
assistance of counsel clgiemust show: (1) that his counsel’s representation “fell below an
objective standard of reasonablenessifj (2)that “there is a reasonable pedility that, but for
counsel’s unprofessional errors, the result of the proceeding would have beentdiffere

Strickland v. Washington, 466 U.S. 668, 688, 694 (1984). Lopez has satisfied this standard




becaus®f histrial counsel’dailureto call hisavailable alibi withessea decision that hado
basis in reasonable trial strategy and undermines the catotiidence irthe outcome’of
Lopez’s trial. Id. at 694. SeePart 1l.B.)

For these reasons and those set forth belawgez’sPetitionfor Writ of Habeas Corpus
is GRANTED.
l. BACKGROUND

A. Trial Evidence and Proceedings

The evidence at trial shows that August 31, 1989, sometime after 2:00 a.m., two men
entered the basement of a crackhousz©&8 Brighton Fifth Street in Brooklyn and demanded
money and drugs from a drug dealer named Elvirn Surria. (TriaDKt. $9-2) at 247-50.) One
of the men shot Surria twice with a double-barreled shotddnat@250-54) The weapomwas
notrecoveredifl. at 427), but Surria wdaterdetermined to have died from a single shotgun
wound to the abdomefigal Tr. (Dkt. (591) at 161-62).William Lopez was chargefr this
shootingin New Yak Supreme Court, Kings County. (Goodman Aff. (Dkt. 59) fFo)lowing
a jurytrial before Justic€arolyn Demarest, he was convicted of secdegree murder,
seconddegree criminal possession of a weapon, and third-degree criminal possession of a
weapon. (Trial Tr. (Dkt. 59-3) at 722-23je wassentenced to concurrent terms of
imprisonment totalingwenty-five years to life. $entencing Tr. (Dkt. 59-3) at 21.)

Two eyewitnessetestified at trial The court willdiscuss each of their testimony in turn.

1. Testimony ofDaisy Guadalup€&loresLopez

Daisy Guadalupe Flores Lopeas an immigrant from El SalvadorSdeTrial Tr. (Dkt.
59-2) at 229.) On August 31, 19&he wasvorking at the crackhouse for Surria, whom she

knew as “Morena]” her job was to open the door to the crackhouse and hand people ddugs. (



at229-30, 232, 247-54.) She “[n]ever” used drugs herself but accepted the job from Surria
becausashe had been unable to secure other employmightat 25455.)

Drug deals at the crackhouse took placesatl@ door entrance into the buildindd. @at
235.) The side door was the only point of entrance and exitnatbasement, which waswn
the stairgast the side doafter entry (Id. at 232-37, 334.) There were five rooms in the
basement. Id. at 331-32.)

At around 2:00 a.m. on the morning of the shooting, Flores went ditWwiSurriato one
of the rooms inthe basemendf the crackhouse, and the two talked for awhile and listened to
music (Id. at 247-48.) At one point Flores went upstairs to the side door entrance and sold
drugs to a girl. 1fl.) She then wertbackdownstairs to the basementd.)

“Seconds later,” someone knocked on the side dddr) $urria went upstairs to the side
door and Flores stayed downstairkl. &t 24849.) Two armed men, one carrying a
doublebarreledshotgun, pushed Surria downstairs into the basement room occupied by Flores.
(Id. at 249-50.) The two men demanded money and drugs from Surria and began st#aching
room. (d. at 249) Surria got angry and tried to grab their weapohd. af 255-56).

The marnwith theshotgun thershot Surria twicend Surria fell to the floor(ld. at 249,
251) Hepointed the gun at Flores, but, after Flores pleaded for her life, he did not shoot her.
(Id. at 250) The two men searched the basementQumids pockets and took money and some
pills. (Id. at 251-54.) After the men left, Flores stayed in the basement for a few mindtes a
then called an ambulanced.(at 251.)

Flores offeed a description of the shootdrtrial To fully understand this description, it
is important to note thevents at a hearing Justice Demarest conducted in the absence of the jury

prior to Flores’s testimony.



During that hearing, both Lopez’s counséMiliam Lupo—andAssistant District
Attorney Tess Aller{*A.D.A. All en”) asked Flore$o look around the courtroom to see if she
recognized someoneld( at 216-17, 223.) Although Lopez was in tbem, Floresstated
multiple times—and in response to both attorneys’ questions—that she did not recognize anyone
and that she didot see thahooter. Id. at 217, 223 After A.D.A. Allen persisted in seeking
permission fromJustice Demaresb attempt to elicit an identification from Flores during trial
(seeid. at 223-26),Justice Demaresirdered A.D.A. Allen to instruct Flores that she was not to
offer any identification of a person in the courtroom @i.26). Justice Demarestated: “This
ruling is the identification by this witness, she has clearly testifiequinecally, and | see her
looking around and saw her look at the defendant, | don’t think there’s any question that she
cannot recognize him. The identification is suppressed in any way, shape or floknat’2@5.)

After Flores’s testimony resume#d,D.A. Allen asked Flores to describe the shooter, and
Flores answered that he was “tall, dark, black,” “Hisparaod appeared “drugged(ld. at
258-59.) Lupo then crossxamined Floresin response to Lupo’guestioningFlores testified
that the shooter was a “little tall[er]” than Lupo and approxatydtupo’s size. (d. at 260.)

During a hearing before the court at the end of trial, Lupo stated: “I would aSloting
for the purpose of this record, to indicate that | am approximatefgskthree and 245 to 50
pounds, and that the defendant in this case is approximately 150 pounds, abieet-fegen
and is white, or light-skinned (1d. at 528.) A.D.A. Allen refused to stipulate to the defense
counsel’s description of Lopez’s height and wejdpott stated that “[tjhe Court certainly can
judicially note at this time that Mr. Lopeztomplexion could not be described as blackd?) (
Lopez has since submitted documentation showing that he is 5’7" and light-skifinest Aff.

(Ex. P to Resp. Opening Opp’n (Dkt. 5916 (affidavit from Lopez’s investigator averring that



he met Lopez and thabpez was approximately 5’7" and “light-skinnedDepartment of
Correctional Services Inmate Photographs (Dkt-10&howing Lopez’s height and weight on
September 26, 2012, as 5’7" and 165 pounds, respectaradydescribing his race as “Whixe”
Institutional Admission Form (Dkt. 109-1) (indicating on May 13, 1991, that Lopez was 5’7"
and whitd.) In its brief in opposition to Lopez’s motion to vacate judgment, the State
ackrowledged that Lopez was no taller than 5'9”. (People Aff. in Opp’n to Mot. to Vacate J.
(Ex. R. to Resp. Opening Opp’n (Dkt. 59-6)) at'9.)

After the jury convicted Lopez, Lupo moved to set aside the verdict on the gtbands
was against theveight of the evidence, arguing again that Flores’s description of the shooter did
not fit Lopez’s characteristics. (Trial Tr. (Dkt. 59-3) at 728) Justice Demarest agreed with
Lupo that “it appeared not possible [that] this defendant could have tmainhie crime based
upon[Flores’s]description.” [d. at 732.) Nevertheless, she found that she was required to
“assume the jury accepted [Ja@d¢tapman’stestimony”’ and thus denied Lopez’s motionld.{

2. Testimony of Janet Chapman

Janet Chapmafalso known asJanet Chambgr“Janet Chaplan,” and “Ashley Fostégr”
wasliving in a room in the basement of the crackhaoatsie time of thehooting. Trial Tr.
(Dkt. 59-2) at 331-32, 350, 38]) She was twentywo yearsold, unemployed, and had a
$200perday crack habit, which she supported through prostitutilsh.a{ 382.) Chapman had
been previously convicted twice of misdemeanor drug possession, twice of prostindiomca

for a drug sale. Id. at 382.)

! There are a few documents in the record prepared by members of the NeRoYoekDepartment

(“NYPD”) that indicate Lopez’s height as 6'2". (NYPW®orksheet (Ex. X to Resp. Opening Opp’n (Dkt-&3;

Exs. A & B to Frost Aff.) The court considers these documents totherswand does not credit them in light of the
multiple other documents showing Lopez’s height as 5'7”. In any everditehas conceded that Lopez is no
taller than 5'9” (People Aff. in Opp’n to Mot. to Vacate J. at-8}ill significantly shorter than 6’3",



Chapman testified thatt approximately 2:00 a.m. on the morning of the shooting, she
was in her roonsmoking crackvith her friend Howie Sachs(ld. at 350, 353, 355-56, 389-90
Sachshad been “shooting up” cocaine (i.e., injecting rather than smoking or snorfmg it)
several dayshe was “very high‘and wasot “aware of anything that was going [on] around
him.” (Id. at 356, 358, 389.) Chapmhadnot slept for two dayandhad smoked ten to twelve
vials of crack in the two hours before the shootirid. gt 368, 389-91, 485-86, 512-16.)

At some point that morning;hapman heard “a girl’s voice” and Surria’s voice speaking
in Spanisha language thaZhapman did not understandd.(at 354.) Someone then kneck
on the side door to the crackhouskl.)( Chapman testifiethat, looking out from the partially
ajar door to her room, she saw Surria walk down the stairs with Lagea.(Billy”), whom she
had known from the neighborhood fover a year (Id. at 354-55, 359.)The two seemed to be
arguing in SpanisitChapmardid not understandhat they were saying.Id; at 354.)

Through the crack in the door, Chapnsan Lopezooint a shotgun at Surria and fire,
after which she saw some smoke and heard (but did not see) Surria fall to the gichuatd. (
355, 358, 364-66.) She then saw Lopez put his gun down and check Surria’s pockets but did not
see him take anythingld( at 366.) Chapman theventback into her room. Id. at 369.) After
Lopez left the crackhouse, Chapman waited for about five minutes and left.n@oks)

Chapman did not call the police after the shootind. at 369-70.) She testified that she
did not come forward immediately because she was “scared,” “didn’t believe tlezed any
innocent people involved,” and “was doing drugs atithe.t’ (Id. at 491.)

On September 29, 1989, Chapmeas arrestefor prostitution. [d at 370-71.)She was

taken to a police statipmvasinterviewed by a detective, and then gave a sworn audiotaped



statement to an assistant district attorney concgithi@ Surria homicide.ld. at 393, 395-96,
468-85.) She subsequently viewed a lineup and identified Lopez as the shigottr3{4-75.)

On cross-examination, Lupo attempted to impeach Chapman with a portion of the
audiotaped statement she madthatpolice station. Contrary to her direct testimatyhe
police statiorChapman stateb the assistant district attornthat she had not bedwoking at
Lopez when the gun was fired but rather saw Lopez with a gun, went back to her room, and then
heard a shot and a body fall to the ground in the hallwlay.at(471-72, 477, 479.) When Lupo
guestionedherabout this statement, Chapnemd “Yes. | had seen part of it. Okay, | didn’t
see the-maybe somethings, but | saw most of itld. @t 483.)

At the time of her testimony, Chapman had been in custogikats Islandjail for about
five months pursuant to an arrest éodrug sale andralated charge foa violation of probation
(“VOP”). (ld. at 328.) There is conflictingevidence in the record regarding whether, at the time
of her testimony, there was an outstanding deal between the prosecution and Chlapreby w
Chapman would receg a sentence of time served onW@P chargef she testified against
Lopez consistently witheraudiotaped statement at the police department

Specifically, diring jury selectiorfor Lopez’s trial onOctober 15, 1990A.D.A. Allen
volunteered that she did not “have any understanding of any promises or agreemeaits’ or d
with Chapman. (Trial Tr. (Dkt. 59) at 91.) Defense counsel referenced contrary information
that he had gleaned from conversations with A.D.A. All&ee(d. at 9192.) A.D.A. Allen
then told Justice Demarest that at an October 10, 1990, hearing on Chapman’s VOP before
Justice Michael Curcijustice Curci had the “bright idgthat] what we should do is a contract”
with Chapman in exchange for her testimamguiring that “she would testify consistent with

[her] prior statemefitat the police departmentld(at 9495.) A.D.A. Allen alsotold Justice
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Demaresthowever, thathe arrangement was never actually discussed with Chagnaithat
Chapman was natware of it (Id. at 9496)

As it turnsout, A.D.A. Allen’s representation wéalse. The transcript of the October 10
hearing before Judge Curci shows that the “contract” was discussed in open court iaiChapm
presence. (Se@ct. 10, 1990, Hr'g Tr(Hr'g Exs? (Dkt. 95-1) at 227332) at 45.)° Lupo
brought thidactto Justice Demarest’s attention afterdegan to crosexamineChapman (See
Trial Tr. (Dkt. (592) at 401-02 A.D.A. Allen then shifted her position amdpresented to
Justice Demarest thatthough there had been an oftée offer had been “rescinded” and “there
st[ood] at th[at] time no such agreeménfld. at 403.)

Lupo continued ld crossexamination of Chapman. Chapman acknowledgedstieat
had heard Justice Curci’'s statements about the “contract” at the October 10 aedrihat a
contract had in fact beagffered to her, but maintained that it had been withdrawn and that she

did not expect angenefitin exchange for her testimonyld(at 489-90, 492, 494-95.)

2 “Hr'g Exs.” refers to the exhibits that the parties submitted to the court aefiterSber 13, 2012,
evidentiaryhearing. Lopez filed the exhibits from both sides on October 25, 2012. (Bkf) 95

3 In relevant part, the following colloquy occurred between Justice CurdA&hé. Allen:

THE COURT: You're going to bring in the testimony, the backround fdiavhich you would
like her to be consistant [sic] with in order to gain the promise of one yeated [sic], right?
MS. ALLEN: Yes, your Honor.

THE COURT: That is the contractl need those transcripts in order to back that up, right?
MS. ALLEN: Correct.

THE COURT: .. .The plea is predicated by she giving testimony in a homicide case, igtttat r
Miss Allen?

MS. ALLEN: That is right.

THE COURT: That testimony has to be consistant [sic] with the interwgthsthe DA which
are maifested by an audio taped transcript that | will get in my hands in a cougsy®, is that
right?

MS. ALLEN: That is right.

(Oct. 10, 1990, Hr'g Tr. at-8 (emphasis added).)
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Thewithdrawal of the deal is not reflected in the transcript osdendappearance in
Chapman’s VOP casmn October, 12, 1990. (Dkt. 94-7.) That hearing took place “outside the
presence of [Chapman]” and reflects only an off-the-record discussion betweén AllBn,
Chapman'’s attorney, and the court, and then an adjournment of the case until Octolag) 24. (
The transcript of the final hearing on MM®P caseon October 24, 1990after Chapman’s
testimony and Lopez’s convictiersuggests that the offer was in fact eventually withdrawn.
(SeeOct. 24, 1990, Hr'g Tr. (Dkt. 123-1) at 4.) However, as Justice Demarest pointed out in her
decision denying Lopez’s motion to unseal the October 24 transcript, there was tadiamdi
in the transcript ofvhether the offewas withdrawn “prior to or subsequent to [Chapman’s]
testimony at [Lopez]'s tridl. (June 11, 1999, N.Y. Sup. Ct. Decision & Order (Dkt.1§4t 3)

B. Alibi Witnesses

At the time ofthe shooting andis trial, Lopez was commelaw marriel to a woman
named Juliana Guido (“Juliana”)SéeSept. 13, 2012, Evidentiary Hr'g Tr. (Dkt. 113 st
Ev. Hr'g Tr.”) at 8) Lopez considered Helen Guido (*Guido”), Juliana’s mother, to be his
motherin-law, and Lydia Rivera, Juliarasister, to be his sistém-law. (d. at 10, 16.)

According to Lopez, both prior to and during the trial he informed his counselthapo
both Guido and Riveraere willing to testify that Lopez had been with them at the time of the
shooting. $eelLopez Aff. (Dkt. 55-3) at 1First Ev. Hr'g Tr.at15, 19.) LopezlaimsLupo
latertold himthat he had spoken to both of these women and had advised against calling them as
witnesses because they were “closely related” to Lopez and therefore wouddhsbielable to
the jury. (Lopez Aff. at 1First Ev. Hr'g Tr.at 17.)

After theStaterested, Lupdold Justice Demarest at a hearing thapez had “produced

for [Lupo] analibi witness in this case.(Trial Tr. (Dkt. 593) at 536) Lupo stated that he had
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“interviewed that alibi witness” at “considerable length,” that he had advised Lopez and his
family not tocall this witness, and that Lopez and his family had agreed with that adidcat (
536-37.) The court asked Lopez whether counsel had spoken trutimidiNyreether Lopez was
“satisfied in not presenting whoever this witness was”; Lopez responded iifirtimatve.* (Id.
at 537.) According to Lopez, he agreed with Lsmtecisionbased upon Lupo’s representation
thatLupo had spoken to Guido and River&eéFirst Ev. Hr'g Tr.at17-18.)

After Lopez wasconvicted and incarcerated, his relationship with Juliana ended, and he
remarried. First Ev. Hr'g Tr.at 9.) He beganto lose contact with the people he had previously
considered his family because they “weren’t too happy” about his remarfidgat 20.) He
testified that emetime in 2003, he had a conversation with Rivera over the phone, and she told
him that Lupo had never spoken to her about appeariagvetsess (Id. at 2021.) S$e later
told him that Lupo had not spoken to Guido eithéd.) (Lopez asked Rivera if she could make
a statement, and she agreed to do Seeid.)

In 2005, Rivera and Guido providsayned and notarizeaffidavits to Lopez. Rivera

Aff. (Hr'g Exs. at 1);GuidoAff. (Hr'g Exs. at 2))

The transcript of the full colloquy is as follows:

MR. LUPO: .. .1 want to put one other thing on the record. The defendant produced for me an
alibi witness in this case. | interviewed that alibi witness. After spgak this alibi witness at
some length, considerable length, | then spoke to my client and meseafbry client’s family and

it was my advice not to put this witness on the witness stand. It is neystiading or it is my
understanding based on my conversations with my client and hily fdmat they're taking my
advice in allowing me not to cathis witness. Perhaps we can have the defendant’'s assent or
dissent.

THE DEFENDANT: Yes, | agree with him.

THE COURT: You acknowledge that what your lawyer said is true?

THE DEFENDANT: Yes.

THE COURT: And, the decisions that have been made are with your agreentieat;correct?

THE DEFENDANT: That's correct.

THE COURT: And, you're satisfied in not presenting whoever thisesi was; is that correct?
THE DEFENDANT: That's also correct.

(Trial Tr. (Dkt. 593) at 53637.)
13



Guido’s affidavit, dated April 4, 2005, states that on August 31, 1989, Lopez was living
with Jdiana and their daughter in the rear apartnoéi@uido’s home at 84 Brighton 1st Place in
Brooklyn. (Guido Aff.) She “vividly” recalled that, at “approximately two to thirethe
morning” on the day of the shooting, Lopsame by andalked to her for “about an hoar so”
abouta disagreement hat with Julianaarlier (Id.) Guido was awake at that time because
she worked a midnight shift at Coney Island Hospital and normally could not falpasiél
early the next morning.ld.) Guido offered hinsomeadvice and then Lopez told her that he
was going to his brother’'s home on Brighton 3rd Streehere Rivera lived in the basemerbd
spend the night.1d.; see alsd-irst Ev. Hr'g Tr.at 113) Besides Lopez’s concern about the
disagreement with Julianappez “appeared to be in good spiritsGujdo Aff.) Guidostated
thatshecould “attest with absolute certainty[] that [Lopez] could not have committedithe c
. .. because later after communicating with [her] daughter Lydia Rivera, [sisahformedhat
[Rivera] was in fact with him during the time frame in whiblstcrime was to have occurred,”
at “[a]pproximately 3 to 3:30 am.”ld.) Guidoalso stated thathe was present during trial and
expected to testify, bahatLupo never spoke to her @it testifying. [d.)

Rivera’s affidavit, dated October 21, 208fteghat on August 31, 1989, she resided at
3053 Brighton 3rd Street in Brooklyn with her husband and two children. (Rivera Aff.) She
alleges that in the early hours of thaarm summerday; she, Lopez, Juliana, and Rivera’s son
“wereall in the front ofthe house drinking refreshments and simply talking about different
things,” including “trying to patch up [the] disagreement” between Lopez arahdulid.)

After thestartof Lopez’s trial, she asked Lopez “how in the world they c[ould] accuse him of
doing something as heinous as murdering someone that morning when [they] watsiddl in

front of the house during that time,” and advised him to make clear to his attornslyeiveas
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willing to testify on his behalf.(Id.) However, she statetl.upo never called to speak to [her]
nor attempted to inquire about her testimonyd.)(

C. Earline Cafield’s Letter

On November 2, 1990 fi@r Lopez’s conviction but prior to hisentencingA.D.A. Allen
sent Lopez’s counsel a leti@taching another lettérom a Rikerdsland inmate named Earline
Cafield> (Allen Ltr. (Hr'g Exs. at 240)Cafield Ltr.(Hr'g Exs. at 233-35).)Cafield’s etter,
datedOctober 12, 1990—the day Lape jury was selected and swesmecited conversations
that Cafield had with Chapman while the two were housed togetRékeasIsland prior to
Chapman'’s testimony in Lopez’s cas&e¢Cafield Ltr.)

Theletter statesin relevant part

[T]here’'s ®meone here who claims to have been a witness to a murder and “is
cooperating” with the Brooklyn D.A.’s office. Her name is Janice Chaplin
A.K.A. Janet Chapman. She says she’s here ostensibly on a probation violation
but that in actual fact thB.A. had her picked up to make sure she’d be available
to testify against this guy she says she saw Kkill another guy. She’skaddct

and a prostitute. First she told me the guy who got k[ifdria] was a dealer

from South America. Then she said at another time that the guy was at the place
where he was killed to buy crack. At another time she’s told me she was dealing
crack for the guy who got murdered. Then, about three weeks ago another girl
[* Joyce”] comes into the jail who was also at the crime scene immediately before
and after the murder and she may have been there when it hapgdéreed.was

also a “Howie” there who went through the victim’s pockets after he wasikill

.. . She [Chapmdntold me [on October 11, 1989,] thtte guy[Surria] had
bought some crack for [g] girl in exchange for sex (oral sex) and the girl[']s
boyfriend came after they'd finished and had an argument with the guy and shot
him with a shotgun over the girl going out with him, but last night from a
conversation between the three of us [Cafield, Chapman]@rd, it came out

that the guy[Surria] was lured there to be robbeshe’s[Chapmanis] the one

who lured him there and this Howie did the killing. Howaes a Jewish last name

and is a Vietnam veteran.

(1d.)

° Cafieldsent the letter to the Richmond County District Attorney’s Office, witielm forwarded the letter
to the Kings County District Attorney’s Office. (Allen Ltr. at 1.) Aftereadng the letter, A.D.A. Allen, with the
assistance of others in her offiemdertook an investigation of the statements made in the letter and theah the
letter over to Lupo, copying the courtSgeid.)
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In other wordsCafield was toldn different occasions tht#ite murder was committed by
(1) a man whose girlfriend had exchanged sexual favors for crack with Suf2)eaaman
named “Howie"with “a Jewish last name=presumably Howie Sachswho had conspired with
Chapman to lure Surria to the crackhouse to be robbedat deB.)

In her cover letter, A.D.A. Allen stated that her office had conducted anigatest of
the letter and had learned that Cafield: (1) “underwent a CPL 730 [mental corgpetem at
one time and was found unfit”; and (2) “ha[d] a history of violence that was known to
[Chapman].” (Allen Ltr. at 1.) She noted further that cooperating witnesses odtgint $0
“remove the taint of the image of cooperating by putting another gloss on thesisethe other
inmates for the purposes of self-protectidhdt multiple woma connected to the Lopez case
were in the same facility as Chapman and Cafield, andCtiegdman had been confronted in the
jail “by an incarcerated girlfriend of [Lopez].”ld.)) A.D.A. Allen concluded:

In light of the various people in jail from the neighborhood where Janet

[Chapman] lives, and in light of the obvious dangers to people coedids ‘rats’

and so forth, the District Attorney’s office is convinced that JE@kRapman]’s in

court testimony should not be upset by a letter from a sourceraiable as
Earline Cafield.

(1d.)

The defense never made meaningful use of the Cafield letpez’s trial counsel,
Lupo,was incapacitatedfter the verdict, having undergone heart bypass surgery, and is now
deceasedLopez was represented at sentencing by Irving Anolik. (SentencingKir5@3))

At the time of Lopez’s sentencing hearing before Justice Demarest, Anofdssed that hiead
not seen the trial transcript(at5), that he wastotally unfamiliar” with Lopez’s cas€d. at 8)
and that he was “totally unprepared to handle the senteidcat (L3), but Justice Demarest

insisted on proceeding with sentencing &01617).
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The following colloquy then occurred:

THE COURT: You don’t wish to speak to any issues?

MR. AN[OLIK]: Well, I can just speak to whatwas told very briefly. One, I

understand that a letter was received during the trial or perhaps shi@tlthe

trial from some individual.

THE COURT: Mr. An[olik], my interest is what you think isifdor your client

and whether you wish to draw mitention to anything specifically.

(Id. at 18.)

Anolik then proceeded to discuss Lopez’s “steady history of employmet#lilés
family,” non-violent past, and belief that he had remeived a fair trial (Id. at 1819.) Anolik
never mentioned th€afield letter again. Justice Demartstn sentenced Lopezdoncurrent
terms of imprisonment totaling twenfiye years to life. Id. at20-21.)

D. Janet Chapman’s Recantation

Lopez’sbrother, Eugene Lopez (“Eugefip’testified at theSeptember 13, 2012,
evidentiary hearingn this court regarding three typewritten statements Chagaas him in the
months after Lopez was sentenced, each of which was admitted into evidemcleestrihg
Eugene knew Chapman casually from the neighborhood as a drug addict and a prostitute
Chapman would occasionally purchase drugs and paraphernalia from Eugene, and would
sometimespend timeavith Lopez’s then commofaw wife Juliana, who lived with Lopez in the
basement of Eugene’s apartment and wes aldrug user.F{rst Ev. Hr'g Tr.at 9394, 113.)

According to Eugene, @eouple of months after the trial, Chapman approached Eugene
and Juliana as the two of them were sitting on thepsito front of Eugene’s homeld( at 95,
110.) Chapman “apologize[d] for having to testify the way she did against [Lopez]” dnd tol

Eugene that Officer Boyle of the NYPD had “pressured” and “threatened” heestifying,

and had held her in custody for three weeks until she testifiedat ©5) Eugene askelder “if

6 The court will continue to refer to Petitioner as “Lopez” and will referigdlother as “Eugene.”
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she could help [him] fix what she had done,” and “she agreed to write a statenherdt” (
95-96.) Eugene testified that he did not threaten Chapman or offer her anythingririaoethe
statement, but rather that Chapman agreed to giveatessnt “voluntarily.” Id. at 99.)

A few days later, Chapman came to Eugene’s home and gave Eugpedstatement
thatwassigned but not sworn, dated,rmtarized (Id. at 96.) Eugene testified that neither he
nor Juliana typethis statement-or any of the three statementfor Chapmanbut he did not
know if anyone else hadssisted Chapman in writing ifld. at 101-02.) Thigetter states:

| Jannefsic] Chapman of sound mind and judgement [sic] do hereby confess that

my testimony relevant to the trial of the People vs. William Lopez was not true.

William Lopez was not present at the scene of the crime. The D.A. forced me to

testify on behalf of the state under due ress [sic] and the constant threaigpf goi

to jail if 1 did not cooperate with the D.A. office. Let me say again William

Lopez is completely innocent he was never at the scene of the crime.

(First Chapman Statemerir(g Exs. at 237).

Eugene sent Chapman’s statementdpez (First Ev. Hr'g Tr.at 9697.) Lopez told
Eugene that the statement was unacceptable because it was not notatiz®7(114-15)
Eugene then “waited around” for a few days until Chapman “resurfaced agairdiciet that
the letter was unacceptabldd.] Chapmarivolunteered to write another letter. 1d. at 115.)

A few days laterywhile Eugene was sitting outside his home with Juli@@apman
brought Eugene another typed (and again unsvepatgment. 1. at 98.) This one states, in
relevant part:

| Janet Chapmanf @ound[] mind, and judgement [sic] do hereby confirm that my

testimony given on 10/16/90 for the murder trial of the PEOPLE V. WILLIAM

LOPEZ .. .was not true and William Lopez is completely innocent.William

Lopez was not at the murder scene aenken had anything to do with the murder.

(Second Chapman Statement (Hr'g Exs. a) 238
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Eugene, Juliana, and Chapman then took a cab ride over to a nearby pharmacy. (First Ev.
Hr'g Tr. at 114.) The statement was signed and notarized at the pharmacy in Eugene’s presence.
(Id. at 114, 117. The threef them then left the pharmacy, got back into the cabaand
driven back to Brighton Beachld() Eugene thanked Chapman and she lédk. af 114.)

Eugene brought the statement to his brothiek.af 99.) Lopez told Eugene that his
appellate attorney, Anolik, “had said something about it being shabby or incowattéyn” and
that he would “need a better statementd.)(

Eugene testified that Chapman then “disappeared for a whild.) \When she “showed
up back in the neighborhood,” Eugene “told her about whathappenedandasked if she
could provide a “better” statement; she agreed to doldoat(99, 117-18.)

Sometime after that, on a Sund@&napman came ba¢k Eugene’s houseld( at 100.)
She presented Eugene with an unsigned affidavit dated “August, 1981.Third Chapman
Statement (Hr'g Exs. at 226)The affidavit states:

JANET CHAPMAN akaJANET CHAMBERS, being duly sworn under penalty

of perjury, deposes and say3he district attorney’s representative promised to

arrange my early release in exchange for a statement that | saw William Lopez

carrying a shotgutype weapon near the scene ohaating murder. Although |

never saw anything such as the assistant district attorney sugdested)ly

agreed to make the statement because | wanted to get out of jail. | attended

William Lopez’s trial and testified against him when | knew my gweord was

pure fabrication. | immediately felt guilty for telling a lie that placed a man in

prison, but | was also frightened of being sent back to jail on other charges or for

perjury; therefore, | kept quiet for a time and only confided in a few cles®ds.

Each person who heard the story of my lie was horrified. | reached the point

where | could no longer live with the lie constantly weighing down on my

conscience. | must also reveal that the district attorney told me never to tell
anyone that weut a deal about my testimony in exchange for my freedom. Even

when | took the stand at trial, | lied about the deal and testified that no promises
had been made to me.

(Third Chapman Statemet.
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Eugene remembered that because it wagralay, he could not get the statement
notarized. First Ev. Hr'g Tr.at 100, 119. Chapman therefore left the statement with
Eugene and promised to come back the following de.a{ 100.) But she did not
come backand Eugene never saw her agdjial. at 100-01).

E. Direct Appeal

After trial, still represented by Anolik,opezappealed his gurictions to theNew York
Supreme Court Appellate Division, Second Department, on six grohyisgisufficiency of the
evidence; (2}he prosecution’s faure to disclose the existence of a cooperation agreement
between the prosecution aBthapman(3) prosecutorial misconduct during summation;

(4) various errors in the jury charge; (5) variance between the indictment and treipoose
theory of the cse at trial; and (6neffective assistance of counsel at sentenc{i@@podmarAff.
1 9) On October 12, 1993h¢ Appellate Divisionaffirmedthe judgmenbelow and rejected all

of Lopez’s claims on the merit§SeePeople v. Lopez, 602 N.Y.S.2d 872 (N.Y. App. Div. 2d

Dep’t 1993). Lopezmoved for reconsideration, and that motion was denied on January 19,
1994. GeeGoodmanrAff. 1111-12)

Anolik did not petition on Lopez’s behalf for leave to appeal to the New York Court of
Appeals. On November 29, 1999, Lopez made a pro se motion to the Court of Appeals seeking
permissiorto file a lateapplication for leave to appeg@ursuant to New York Criminal
Procedure Law (“C.P.L."§ 460.30. Id. 1 13.) The Court of Appeals dismissed the madi®n
untimely on May 4, 2000. Id. 1 14)

Lopez then filed a petition for writ of coram nobis with the Appellate Division, clgmin

that his appellate counsel was ineffective for failing to $eake to appeal to the Court of
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Appeals. [d. 1 16.) The Appellate Division denied this petition on December 24, Z88dple
v. Lopez 735 N.Y.S.2d 782 (N.Y. App. Div. 2d Dep’t 2001).

F. Habeas Petition

On July 5, 2002, Lopez filealpro se Petition for Writ of Habeas Corpugh this court
pursuant to 28 U.S.C. § 2254ising the same six issues he raised on direct appeal. O{Ret. (
1).) On April 24, 2004, the court dismissed Lopez’s Petition as time-barred, on the grounds that
it had been filed more than a year after his convictiaaire final andhatthere were no
extraordinary circumstances meriting egble tolling of the limitatioperiod’ (Apr. 24, 2004,
Mem. & Order Dkt. 12).) Lopez moved for reconsiderationtbe court’sdecisionon the
grounds that he was entitled toexceptionfrom the oneyear limitation period because he was
actually innocent of the crimes of convictioDk¢s. 14-15.)

On September 13, 2005, this court granted Lopez’s motion for reconsideration. (Sept. 13,
2005, Mem. & Order (Dkt. 17).) The cddirst noted that, ahetime, it was not settled in the
Second Circuit whether the Constitution requires an actual innocence excegtteiDRé\'s
limitation period,andthat the Second Circuit had instructed district courts to address this
guestion ony if confronted with a colorable actual innocence claitd. gt 1-2 (citing Whitley
v. Senkowski, 317 F.3d 223 (2d Cir. 2003)).) The court then found that Chapman’s written
recantation of hdrial testimony‘appear[ed] assuming its veracity, to provide substantial
support forLopez’s actual innocence claim(ld. at 2) Accordingly, the court vacated its April
24, 2004, opinion, reopened Lopez’s case, appointed Lopez counsel, and instructed counsel to

engage an investigator to locate Chapmaah. a 3.)

! Section 2244(d)(1) of Title 2@8rovides a ongyear limitationperiod for petitions for writ of habeas corpus

made by persons in custody pursuant to a state court judgment.

21



G. Investigation

At counsel’'s request, this court assigned Lawrence FréstateChapman. (Nov. 1,
2005, Order.) Frost learned, however, that Chapman hadadiddd Howard SachgFrost Aff.
(Ex. P to Resp. Opening Opp’n (Dkt. 59-5))3[f18.) Frost was unable to locate Earline Cafield
(id. 1 19),and Lopedater learned that shteo had died (July 17, 2012, Pet'r Ltr. (Dkt. 72) at 1).
Frost himself died on April 17, 2012. (May 8, 2012, Pet'r Ltr. (Dkt. 67) at 1.)

H. State Colateral Proceedings

On October 9, 2009, following Frost’s investigation, Lopez asked the court for an order
staying and holding his Petition in abeyance so that he could exhaust his stateasoart cl
(Dkt. 40.) See28 U.S.C. 8254(b)(1) (“Anapplication for a writ of habeas corpus on behalf of
a person in custody pursuant to the judgment of a State court shall not be granted unless i
appears that...the applicant has exhausted the remedies available in the courts of the State.”).
The cout granted this motion(Dkt. 42.)

Lopez then moved in New York Supreme Court, Kings County, to vacate his judgment of
conviction pursuant t€.P.L.8 440.10(1)(d), (g), and (h)Def. Mot. to Vacatd. (Dkt. 595).)
Heraised fourclaims (1) that hevas denied effective assistance of counsel because of
counsel'sfailure to investigate and call the alibi witnesses and to investigate the Cafiald lette
(2) thathe was actually innocent of the crimkconviction (3) thatChapman'’s recantation, the
Cdield letter, and the existence of the alibi witnesses constituted newtydred evidence that
would have resulted in his acquittal; and (4) that the use of Chapman’s perjured testirtniah
violated his due process rights. (Def. Mem. in Supp. of. kb Vacatel. Okt. 59-5) (“Def. 440

Mem.”) at 2:43.) He also requested an evidentiary hearingd. &t 27, 36.)
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On December &010, Justice Demarest—the same judge who had presided over Lopez’s

trial—issued an order denying Lopez’s motion to vagadgment (Dec. 8, 2010, N.Y. Sup. Ct.
Decision &Order Okt. 59-6) (“440 Opinion”).) She did not mention Lopez’s request for an
evidentiary hearing, thus denying that request by implicatiSeeid.) The pertinentdetails of
herdecision will bediscussed in PartllA.

Lopez submitted an application fieave to appeal Judge Demarest’s decision to the
Appellate Division, whiclwasdenied on April 7, 2011. (N.Y. App. Div. Decision & Order on
Appl. (Dkt. 59-6).) Lopezhen filed an applicatn with theNew York Court of Appeals for a
certificate to appeal the de@si pursuant to C.P.L. 8§ 460.20; this applicatM@asdismissecn
June 30, 2011. (N.XCt. of Appeals Certificate Dismissing AppDKt. 59-6).)

l. Amended Habeas Petition

Having exhausted his claims, Lopez returned to this court, and filed an Amended Petition

for Writ of Habeas Corpusn November 25, 2011. (ArRet. Dkt. 54).) Heraised threelaims
in addition to those he raised in his original Petitigh) thathe was actually innocent of the
crimes of conviction, excusing him froAEDPA’s limitation period(Pet’r OpeningMem. Dkt.
56) at 2229)); (2)thathereceived ineffective assistance of counseliolation of the Sixth and
Fourteenth Amendments, becao$eounsel’s failure to investigate and call the potential alibi
witnesses and investigate Cafield’s lefidr at 3035); and (3) that the use of Chapman’s
perjured testimony violatetthe Fourteenth Amendment (iak 3638).

J. First Evidentiary Hearing

Lopez requested an evidentiary hearing on his actual innocence claamn2829) and
his ineffective assistance claiml.(at 35). The court grantehlis request (April 17, 2012,

Order(Dkt. 66)) The partieshensubmitted lettersliscussing the proper scope of the hearing.
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(SeeMay 8, 2012, Pet'r Ltr. (Dkt. 67); May 21, 201Resp.Ltr. (Dkt. 68); May 31, 2012, Pet’r
Ltr. (Dkt. 69).) In particular, the parties disagreed on whether the Supreme Cocidisrde

Cullen v. Pinholster, 131 S. Ct. 1388 (2011), permitted the court to hold an evidentiary hearing

on Lopez’s ineffective assistance claim.
On July 10, 2012, this court issued an opiraddressing the effect &inholsteron

Lopez’s request for an evidentiary hearigpez v. Miller, No. 02CV-3988 (NGG) (LB),

2012 WL 6027751 (E.D.N.Y. July 10, 2012} ¢pez I). The court concluded as follows:

Lopez is entitled to an evidentiary hearing on both his gateway claim of actual
innocence and his claim of ineffective assistance of counsel. With respket to t
latter claim, howeverRinholsterprecludes the court from relying upon evidence
produced athe hearing to determine whether, under 28 U.S.2258(d), the

state court’s adjudication of Lopez’s ineffective assistance claim involved an
unreasonable application of federal law or was based on an unreasonable
determination of the facts. But if tlweurt later concludesbased solely on the
state court recorethat the state court's decision was unreasonable under
§2254(d), it will consider the evidence generated at the hearing to determine
whether Lopez is being held in custody in violation of theitésh States
Constitution, thus entitling him to habeas relief under 28 U.S2258(a). The
court will hold the hearing on Lopez’s claims before it rules on the substance of
those claims.

Id. at*1.

Prior to the hearing, Lopez informed the cobdttRivera ad Guido were unable to
testify (seeSept. 11, 2012, Pet'r Ltr. (Dkt. 86) at 4 & n.3), drad sincgrovided the court with
evidence that Rivera died less ttmmonthbefore the hearin{gseeRivera Death Certificate
(Dkt. 10541)), andthatGuido could notestify because ahental and physical disabilifgee
McHale Aff. (Dkt. 1052) (affidavit from Lopez’s investigator stating that the social worker at
Guido’s nursing home had told him in person that Guido “would never be able to travel to Ne
York” because of “anxiety depression, altered mental status[gd blockage in her heart,

diabetes, heart failure anefib,” and that the administrator of the facility later told him over the
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phone that “Guido’s condition [wa]s unchanged and unlikely to impro¥Zel)niak Aff. (Dkt.
120-1) (signed letter from Guido’s social worker stating that “[d]ue to [Gsjdealth
conditions [Guido] was unable to attend the hearing she was requested to attend in
September’)® Lopez argued that the court shibebnsideiGuido’s and Rivera’sffidavitsin
lieu of live testimonyas well as Chapman’s recantatitatementand Cafield’s letter (See
Sept. 11, 2012, Pet'r Ltr.) Respondarguedhat the court should not considery ofthese
documents. SeeSept. 12, 2012, Resp. Ltr. (Dkt. 77).)

The court heldinevidentiary hearing on September 13, 2012. Lopez, Eugene, and
A.D.A. Allen testified. (First Ev. Hr'g Tr) The partiesiled additional briefing after the
hearing. (Pet'r Podiir'g Mem. (Dkt. 94); Resp. Postr'g Opp’n (Dkt. 97); Pet'r PostHr'g
Reply (Dkt. 104.)

K. Second Evidentiary Hearing

On December 13, 2012, Lopez moved to reopen the evidentiary hearing so that the court
could hear testimony via videoconference framman named CasDiaz who was living in
Santo Domingo, the capital of the Dominican Republic. (Dec. 13, 2012, Pet'r Ltr. (Dkt. 114).)
Lopez provided the court with a signed affidduitm Diaz explaining the substance of Diaz’s
intended testimony. (Diaz Aff (Dkt. 114-1)Dopezalso explainedhis unsuccessful efforts to
locate Diaz before the first evidentiary hearing. (Bee. 13, 2012, Pet'r Ltr. at 3-41he court

granted Lopez’s motion and set a date for the hearing. (Dec. 14, 2012, Order.)

8 Respondent has since conceded that Rivera was unavailable to testify ad¢n¢iaayi haring but refuses

to concede that Guido was unavailable, and has indicated that he will sotvdthout an affidavit from Guido’s
physician. $eeNov. 16, 2012, Resp. Ltr. (Dkt. 107).) Nevertheless, Respondent concedes thas no
information contadicting the averments in Andrew McHale’s affidavitl.], and the court finds this affidavit and
Zduniak’s affidavit sufficient to establish Guido’s unavailability.
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OnJanuary 10, 2013, the court held another evidentiary hearing. (Jan. 10, 2013,
Evidentiary Hr'g Tr. (“Second Ev. Hr’'g Tr.”).) Diaz testified from Santo Dogavia a
videoconference ara SpanisHanguage translatdr.(Seeid.)

Diaz testified that in August 1989, he was living in Brighton Beach, Brookli.a{ 7.)
He was involved in selling drugs, including in the basemetite3053 Brighton Fifth Street
crackhouse. Id. at 89.) His partneiin the drugbusinessvas Surriaa friend of his whom he
knew as “Moreno.” If. at 9.)

At approximately 9:00 p.m. on August 30, 1989, Diaz went to the basement of the
crackhouse. Id.) Also present were Surria and two women who lived in the crackholdsat (
9-10.) Diaz consumed between ten and fifteen be&tsat(10, 19.

At one point after 1:00 a.m., someone knocked on the door to the crackhdus®igz
went upstairs and opened the dodd. &t 10.) Two menwere at the doorway(d.) One of
them—a‘“little black guy” approximately 5'3'to 5’4", 140 pounds, and with Panamanian
accent—put a gun (a “long weapontd Diaz’s throat.(Id. at 10, 22-23.)The second man was
about 5'0” and “chubby,and had a Puerto Rican accefit. at 10, 23.) The two men
demanded money and drugs from Diall. &t 11.) Diaz claimed that he did not have any drugs

or money, and one of the men put his hand in Diaz’s pocket and took out &00. (

9 Federal Rule of Civil Procedure 43(a) permits testimony “by conteampous trasmission from a

different location” “[flor good cause in compelling circumstances aittdl appropriate safeguards.” Diaz was
deported in 2003 to Santo Doming®éSecond Ev. Hr'g Tr. at 13) and may not legally reenter the United States,
see8 U.S.C. 81326(a), thus easily satisfying Rule 43(a)’s requiremsgetFed. R. Civ. P. 43(a) advisory
committee’s note (the “most persuasive showings of good cause and limgngstumstances are likely to arise
when a witness is unable to attend” in perseag ado El-Hadad v. United Arab Emirate496 F.3d 658, 6689
(D.C. Cir. 2007) (finding videoconference testimony from Egypt appropria¢eesthe witness could not obtain a
visa to enter the United States). The court also took appropriate safegu@myone in the courtroom was able to
see and hear Diaz and the people with him, and Respondent had an oppartenigsExamination. Respondent
does not contest the propriety of the videoconfere@feFed. R. Civ. P. 43(a) advisory committee’s notedtd
cause and compelling circumstances may be established with relative easartfeallggree that testimony should
be presented by transmissign.

26



When the men arrived, Surria was in a room with the two women, but when he heard the
conversatiorbetween Diaz and the two mére came out immediatelyld() Theman with the
gun fired a shot @&urria’sstomach. 1fl.) Surriasaid “oh, what’'s happening here? Why did
you do this to me?” and fell to the floond{ The two intruderfled the crackhouse
immediately. [d. at 11, 25. Diaz checked Surria’s pulse afaind that he was not breathing.

(Id. at 12.) Diaz then ran outside to his girlfriend’s house and asked her to call the pdtige. (

Shortly after this event, Diaz moved to Manhattdd. gt 12.) Hecollected about
$3,000 so that he could send Surria’s corpsautoia’sfamily in Santo Domingo. Id. at 1213.)

At one point, he learned that the police wanted to speak with him about the shooting, but he
never spoke with themId at 13.) Diaz was subsequently convicted of delgted crimesnd
was deported to Santo Domingo in 2003, where he has since lidedt 1314.)

After several unsuccessful effortggpezs lawyerswere able tdocate Diaz in 2012.
(SeeDec. 13, 2012, Pet'r Ltr. at 3-4.) One of Lopez’s lawyers spoke with him on the phone and
then sent him a mug shot Lopezthat was taken when he was arrested in August 1989.

(Second Ev. Hr'g Tr. at 1£x. A to Second Ev. Hr'g Tr. (Dkt. 121).)

At the evidentiary hearing, Diaz testified that the person in the mug shot did erobtes
either of the two men who broke into the crackhouse the night Surria was killed. (Second E
Hr'g Tr. at 14.) Unlike the man in the picture, Diaz said, one of the intruders wak fatal]
darkskinned, and the other one was short and chubldg.’at(15.) Diaz stated that he was
“certain” that the person in the mug shot was not one of the two intrudess.D{az wasthen

crossexamined, and the hearing concludeldl. &t 17-30.)
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. ACTUAL INNOCENCE

The court has already determirtbdt Lopez’s Petition was not filed within the oyear
limitation period prescribed for habeas petitions submitted by state prisegee28,U.S.C.
§ 2244(d)* and that Lopez had not shown any “extraordinary circumstances” meritiitglge
tolling of the limitations period(Apr. 24, 2004Mem. & Orde at 34.) Lopez does not dispute
these conclusions. Instead, he argues thhabestablished a creditdead compelling
“gateway” claim of actual innocenceherebyexcusing him from the limitation period and
enabling this court to reach the merits of his constitutional claims in spite of hesiprat
default (SeePet'rOpeningMem. at 2428; Pet'r Postdr'g Mem. at 1720.) The court agrees.

“[H]abeas corpus is, at its core, an equitable reme8gfilup v. Delo, 513 U.S. 298,

319 (1995). The Supreme Court has thus long recognized thaappropriate cases,” the
principles of comity and finality underlying procedural bars on habeas rémast yield to the
imperative of correcting a fundamentally unjust incarcerati@ngle v. Isaac456 U.S. 107,
135 (1982). Suckxceptionsare however]imited to “extraordinary case[sjhere a
constitutional violation has probably resulted in the conviction of one who is actuallyntrioc

Murray v. Carriey 477 U.S. 478, 496 (1986).

10 AEDPA’s limitation period runs from the latest of a number of triggering events, incluttegdate on

which the judgment became final by the conclusion of direct review @xtieation of the time for seeking such
review,” 28 U.S.C.§ 2244(d)(1)(A), and “the date on whithe factual predicate of the claim or claims presented
could have been discovered through the exercise of due diligéthc®2244(d)(1)(D). Petitioners like Lopez
whose convictions became final before the effective date of AEBRpYil 24, 1996—are etitled to a oneyear
“grace period,” meaning that their petitiomsist be filed byApril 24, 1997 regardless of the date that their
judgments became finaRoss v. Artuz150 F.3d 97, 103 (2d Cir. 1998)opez filed his Petition on July 5, 2002,
and thecourt has previously concluded that a duly diligent person in Lopeziswitances could have “petition[ed]
the court for a writ of habeas corpus by April 24, 1997.” (Apr. 24, 2004, Or@er at
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“Though the[Supreme]Court has never expressly held that a petitioner may obtain
habeas relief based solely a showing of actual innocencd}[it has recognized that, in rare

cases, an assertion of innocence may allow a petitioner to haagchimpanyingonstitutional

claims heard despite a procedural b&ivas v. Fisher, 687 F.3d 514, 540 (2d Cir. 2012)
(citations omitted) An actual innocence claim ikereforeprocedural (not substantive) in
nature; it is “not itself a constitutional claim, but insteadtewgay through which a habeas
petitioner must pass to have his otherwise barred constitutional claim considdnedchaerits.”
Schlup, 513 U.S. at 315. In other words, in order to olwaineas relief in the face of a
procedural obstacksuch as this, petitionermust advanceothalegitimate“gateway” claim of
actual innocencand a meritorious constitutional clairRivas 687 F.3d at 540-41.

The Supreme Court happlied the actual innocence exceptioa taumber oprocedural
barriers to habeas ret, including the bar on second and succedsaleagetitions,seeSchlup,
513 U.S.at324, and procedural defautt state courtseeHouse v. Bell, 547 U.S. 518, 521-22
(2006). The Court has not yet ruled, however, on whether a gateway claim of actual innocence
could excuse a petitioner froAEDPA’s limitation period®?

Until recently, the Second Circthaddeclined to decide the issue as well. The court
explained that it would not do so (and instructed district courts not to do so) until presitnted w
a casevhere resolution of #nissue could make a differerethat is, where the petitionerade

a credible and compelling showing of actual innocer®eeDoe v. Menefeg391 F.3d 147, 174

(2d Cir. 2004)Whitley, 317 F.3dat225. That was the state of the law when this court first

1 The Court has assumadguende-but has never decideethat“in a capital case a truly persuasive

demonstration of ‘actual innocence’ made after trial would render thetexeofia defendant unconstitutional, and
warrant federal habeas reliefHerrera v. Collins506 U.S. 390417 (1993).

12 The Suprera Court recently granted certiorari to decide this isSeePerkins v. McQuigqin670 F.3d

665 (6th Cir. 2012)cert. grantedMcQuiggin v. Perkins81 U.S.L.W. 3074, 2012 WL 3061886 (U.S. Oct. 29,
2012) (No. 12126).
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recognized the potential thiabpezcould pass through the actual innocence gatewdgeSept.
13, 2005, Mem. & Order.)

In Rivas v.Fischer 687 F.3d 514 (2d Cir. 2012), the Second Cirauais at last presented

with the proper cas®r decidingwhether the Constitution requires an actual innocence
exception to AEDPA's limitation periodThe court answeretthis questionn the affirmative,
holding “that a credible and compelling showing of actual innocence under therdtanda

described by the Supreme Court in Schlup and House warrants an equitable exception to

AEDPA's limitation period, allowing the petitioner to have his otherwise-tiareed &aims
heard by a federal courtRivas 687 F.3d at 518.

Before discussing whether the petitioner himbkali made such a showirRRlvas
elucidated th&upreme Court’'standard for actual innocenckaims. To excuse a petitioner
from a procedural defaulta“claim of actual innocence mustlbeth ‘crediblé and
‘compelling”™ 1d. at541 (quoting House, 547 U.&521). “For the claim to be ‘credible,’ it
must be supported ‘withewreliableevidence—whether it be exculpatory scientific evidence,
trusworthy eyewitness accounts, or critical physical evidertbat was not presented at trial.
Id. (quoting_Schlup, 513 U.S. at 324). As long as the petitioner has pressoneshéw reliable
evidence,” the court may proceedhe “compelling prongof the claim, at which point the
court’s analysis “is not limited to [new reliable] evidence” but must be basealldhé
evidence, old and new.” House, 547 U.S. at @dphases added) (@mnal quotation marks
omitted);see alsdrivas 687 F.3d at 542 For the claim to be ‘compelling,’ the petitioner must
demonstrate thatore likely than not, in light of the new evidence, no reasonable juror would
find him guilty beyond a reasonable doubt—or to remove the double negative, that more likely

than not any reasonable juror would have reasonable dodtit8s 687 F.3d at 518 (quoting
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House, 547 U.S. at 538 his “standard is ‘demanding and permits review only in the
extraordinary case.*® 1d. at 542 (quoting House, 547 U.S. at 538).

The court willaddresghe two requirement®r a gateway actual innocence clatm
“credible” and “compelling™—in turn.

A. Credible

To repeat, a “credible” actual innoceradaim “must be supported ‘with nereliable
evidence—whether it be exculpatory scientigwidence, trustworthy eyewitness accounts, or
critical physical evideneethat was not presented at triat? Id. (quoting Schlup, 513 U.S. at
324). Lopez has presentédur piecesof purported new reliable evidengesupport of his
actual innocence clan: the alibi witness affidavits, Earline Cafield’s letter, Janet Chapman’s
recantation statementsnd Cesar Diaz’s testimony.All of this evidence ignew” for actual

innocence purposes becaitsgasnot presented at triaSeeRivas 687 F.3d at 548new

13 The Second Circuit made clear that, to be entitled to the actual innocence exceigtioot, necessary for

the petitioner to show that he acted with reasonable diligence to filalmsduring the limitation periodSee
Rivas 687 F.3d at 547 n.4ZThe Supreme Court will apparently address this issue when it ddtadgiggin See
Questions Presented lilcQuiggin v. Perkinsavailable ahttp://www.supremecourt.gov/qp/A0126qp.pdflast
visited Jan. 14, 2013).

14 Evidence supporting an actual innocence claim need not fit within aihe chtegoriesexplicitly listedin

Schlupso long as the court determines it to be “new reliable evider@seMunchinski v. Wilson 694 F.3d 308,

338 (3d Cir. 2012) (noting thagthlugs three categories are not an exhaustive list of the types of evidence that can
be ‘reliable,” and that irHouse “the Supreme Court spent a large portion of its analysis on evidenéetiaated
another suspect” (citingouse 547 U.S. at 5483)); Wolfe v. Johnson565 F.3d 140, 164 n.32 (4th Cir. 2009)
(Schlups “list is nonexhaustive”)Souter v. Jones895 F.3d 577, 593 n.8 (6th Cir. 2005) (“A correct reading

of Schlupreveals that the examples following the words ‘new reliable evidever® not meant to be an exhaustive

list of everything upon which an actual innocence claim may be based.”).

15 Lopez does not argue that his own testimanthe evidentiary hearingualifies as “new reliable

evidencé, and the court assumes that it does Bt the court may nonetheless consider it for the purposes of the
“compelling” prong if it concludes that at least one of Lopez’s other piecasvokvidence is reliableSeeHouse

547 U.S. at 537 (for the “compelling” prong, the court’s analysisdtdimited to [new reliable] evidence” but is
based on “all the evidence, old and new”).
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evidence” is “evidence not heard by the jur}?)Thequestion for the court is thughether these
pieces of evidence are “reliable.”

As an initial matter, it is important to note thatwnsideringhe reliability of evidence
for actual innocence purposése court “is not bound by the rules of admissibility that would
govern at trial.”_Schlup, 513 U.S. at 328. Instead, the courtaetstmine the reliability ol
the new evidence Lopez hadsuitted, both admissible and inadmissible, by consideritigpth
on its own merits and, where appropriate, in light of theepigting evidence in the record.”
Doe 361 F.3d at 161As to new witness testimonyg particular the court‘consider[s] the
potential motives to be untruthful that the witness may possess, corroboration ok tinetaof,
internal consistency, and the inferences or presumptions that creditinglpatéstimony

would require.” Id. at 16465.

16 The circuit courts are split on whether “new” includes only “newly dis@alfeevidence—evidence that

was notavailableat the time of trial-or more broadly encompass“newly presented” evideneall evidence that
was notpresented to the jurguring trial. CompareOsborne v. Purkett11F.3d 911, 920 (8th Cir. 2005)
(“Evidence is only new if it wasot available at trial and could not have been discovered earbeigtithe exercise
of due diligencé. (internal quotation marks omitted@ndHubbard v. Pinchak378 F.3d 333, 340 (3d Ci2004)
(requiring new evidence that was not available at the time of &) Gomez v. JaimeB50 F.3d 673, 679 (7th
Cir. 2003) (“All Schluprequires is that the new evidence is reliable and that it was not presenigdatand

Griffin v. Johnson350 F.3d 956, 963 (9th C2003) (requiring “newly presentedidt newly available, evidence);
see alscCleveland v. Bradsiw, 693 F.3d 626, 633 (6th Cir. 2012) (noting the circuit split). Rivascourt did not
discuss the issue in detail, but appears to have taken the “newly preseteeanf'the circuit split, which clearly
covers the evidence Lopez now presei@se687 F.3d at 543 (“new evidence” is “evidence not heard by the)jury”
In any event, even under the “newly discovered” reading, the evidence Lopebimates] in support of his actual
innocence claim was not reasonably available to him at trial: Chapchantdecant her testimony until after trial,
the prosecution did not forward Cafield’s letter to Lopez’s counselanatiind the time afentencing; Lopez was
unable to locate Diaz until just recently; and although the alibi withess®esready to tedy at the trial, Lopez
claims that they were not given an opportunity to do so only because of lhistiigel’s ineffectiveness, which
makes the alibi witness affidavits analogous to the alibi information cmesidnSchlup See513 U.S. at 3143,
331 (considering alibi information disclosed to petitioner after trial to beev@ence potentially supporting
petitioner’s actual innocence claim even though the alibi witness waalaedib provide exculpatory information at
trial and claimed that heould have done so if asked by the petitioner’s attorney, but whenseldailed to make
that request or interview the potential alibi witnesgk alscCleveland 693 F.3d at 6387 & n.4 (considering alibi
affidavit submitted after trial to be “newidence” where petitioner alleged ineffective assistance of counsel and
where it was unclear why counsel did not obtain the alibi witness’sretateearlier)Gomez 350 F.3d at 680 (“If
procedurally defaulted ineffective assistance of counsel claims may beupesrd showing of actual innocence,
then it would defy reason to block review of actual innocence based orcaovhdtater amount to counsel’s
constitutionally defective representation.”). Thus, under either thelyrdiscovered” or “newly presented” theory,
Lopez’'s evidence is “new” for actual innocence purposes.
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1. Affidavits of Guido aad Rivera

Although the affidavits of Guido and Riveaige hearsaythe court has no difficulty
concluding thatheyare reliableand may be considerdéor Lopez’s actual innocence claim.

First, the court finds no reason to doubt ttiet affidavits actually constitute the
testimony of Guido and Rivera.akh of the affidavits isigned, notarized, and sworn, and
Respondent does not dispute their authenticity.

Seconddthough approximately sixteen yedradpassed between the shooting and the
signing of the affidavitsthar contentandicatelittle risk that the affiants misremembered the
events of the morning of the shooting. Both Guido and Rstatadthatthey hadclear
memories of thamorning due to the context in which they interacted with Lopg8eeRivera
Aff. (recalling themorning“distinctly”); Guido Aff. (recalling themorning “vividly”).) Guido
recalled that she was usually awake around the time she saw Lopez because shéevorked t
midnight shift at Coney Island Hospital and normally could not fall asleepeaniyl next
morning. She also remembered that although Lopez “appeared to be in good spiritss” he w
concerned about a disagreement he had with Juliana earlier thatRigéra recalledhat the
shootingoccurred on a “warm summer dathat she, Lopez, Juliana, and Rivera’s sa@re in
front of the house in the early hours of that day drinking refreshments and talking; ahéyhat
wereattempting to “patch ufgthe] disagreemerfitbetween Lopez and Juliand@he affidavits are

thusdetailed ad consistent with each othetf. United States v. Leppert, 408 F.3d 1039, 1042

(8th Cir. 2005) (“cross-corroboration” of statements suppdhted reliability). Moreover, the
affiants exgcted that they would need to remember their interactions with Lopez soon after the
occurred—once Lopez was arrested and put on trial—and were thus unlikely to misremember

the key elements of these interactions with the passage of (BreGuido Aff. (stating that
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“during [Lopez]'s trial, [she] remember[ed Lopez] telling [her] to expedid called to testify’;
Rivera Aff. (prior to Lopez’s trial, she “specifically advised him twaien he spoke to his
lawyer,” he should “make clear foounsel]that [she] was willing to testify ofi.opez’s]
behalf”).)

Third, becausé.opez’s post-conviction proceedings wst#l pending at the time Guido
and Rivera provided their affidavits, they presumably expected to be subject to
crossexamination on their contents, suggesting to thetabat the affidavits were truthfuEee

Bohler-Uddeholm Am., Inc. v. Ellwoo@rp., Inc., 247 F.3d 79, 113 (3d Cir. 2001) (upholding

thedistrict court’s decision to adméin affidavit based in part on the fact that “the declarant was
aware of the pendg litigation at the time he made the declaration and thus knew that his
assertions were subject to cross examination” (internal quotation marksd)initindeed, both
Guido and Rivera had every intention of testifying atfits¢ evidentiary hearing ldere this

court until shortly before the hearing was to take plg&eJuly 19, 2012, Rivera Aff. in Supp.
of Rule 43 Mot. (Dkt. 73t) (stating that Rivera would like to testify at Lopez’s hearing but
could not travel to New York to do so); July 23, 2012, Order (granting Lopez’s requesnib per
Rivera to testify g teleconference from Michigan); Sept. 11, 2012, Pet'r Ltr. at 4 n.3
(“Undersigned counsel last spoke with Helen Guido by telephone a few months\abiwh

time she indicated her willingness to testify. They did not testify onlypecause Rivera died
(seeRivera Death Certificategnd Guiddoecameunable to testify due to mental and physical
disability (seeMcHale Aff.; Zduniak Aff.). The affiants’ willingness to testify at the veeast
suggests that they would have repeated the contents of their affidavits angteyared to

submit to crosg&xamination on their statements.
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Respondent contests the reliability of #idi withessaffidavits in four ways, none of
which has merit

First, ResponderargueghatbecauséGuido and Riverdgwel]re related to [Lopz] by
marriagg’ they were “biased in his favofResp. Opening Opp’(Dkt. 59)at 12) and had “a
motive to falsify an alibi forljim]” (Sept. 12, 2012, Reshtr.). Respondent has presented no
evidence that Guido and Rivera were biased other than the fact that they weaxdaiaddo
Lopez, and that relationship alone woulat change the court’s determination as to their

reliability. SeeBrownridge v. Miller No.06-CV-6777 (RJD) (SMG), 2010 WL 2834829, at *6

(E.D.N.Y. July 15, 2010) (“[A]n alibi is not disingenuous merely because it involves family

members.”) see alsdVright v. U.S. Postal Serv., 183 F.3d 1328, 1333 (Fed. Cir. 1999) (“A

familial interest, while relevant, is not sufficient to disregard a witness’ testiijpBynolen v.
Chater 80 F.3d 1273, 1289 (9th Cir. 1996) (“The fact that a lay witness is a family member
cannot be a ground for rejecting his or her testimony.”). In any eveghte ametheysubmitted
their affidavits,Guido and Rivera no longer had daynilial relatiorship to Lopez; fher Lopezs
conviction, his relationship with Juliana ended, he remarried in 1993, and bedestiallyall
contactwith Guido and Rivera because they “weren’t too happy” about his remarriaigs. (
Ev. Hr'g Tr.at 9) The court has difficulty believing that Guido and Rivera veggaificantly
biased in favor of a forme@mommonkaw in-law they had largely lost contact with, let alone to the
degree that #y would submit perjurious affidavits to exonerate him.

Second, Respondent argues tiigie time frames alleged in the[] affidavits were so
vague and their residences were so close to the crime scene that [Lopez] could matedom
the murder and still been with Guido and Rivera at their residences as theg.alig&esp.

PostHr'g Opp’nat 22.) This argument does not underntirezreliability of the affidavitsjf
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anything, it calls into questiomhetherthe affidavitsestablish Lopez’s innocence, which the
court discusssin Part [1.B3.

Third, Respondent points out that “neither Guido nor Rivera explains why it took them
respectively until April and October of 2005 (16 years after the crime) to comartl with
informaion supporting an alikdefense, suggesting that the affidavits are unreliable because
they were made in anticipation of litigatio(ld. at 1213.) But the passage of time alone does

not convince the court t@jectthe alibi withesss testimony. SeeCleveland v. Bradshav$93

F.3d 626, 641 (6th Cir. 2012) (“[T]he passage of time is [not] sufficient in and of itself terrend
[an alibi] affidavit unreliable.”). To the contrary, as discussed above, the fact that Guido and
Rivera submitted their affidavits duringpandinglitigation supportshe reliability of their
affidavits because it shoveswillingness to be cross-examined on what they said. In any event,
at the evidentiary hearingopez providedh reasonable explanation for the passage of time
between the trial and trseibmission of the affidavits. After his remarriage, he lost conti#tct
Guido and Riveraand the twawvere not involved again in Lopez’s case unticbatacted Rivera
in 2003. First Ev. Hr'g Tr.at 9, 20-21.)Beforethen Lopez believed that his trial counsel had
interviewed Guido and Riveand made a reasonable decisiontoatall them as withessesege
id. at 1617, 20-21), and thus had no particular reason to request affidavits from them.
Fourth Respondent argues that “the existence of two alibi withesses appears to be a
recent fabrication, as [Lopez] acknowledged at trial that there was only onsitddss.”
(Resp. Opening Opp’n at 13.) This argumsragainirrelevant to the reliabilt of the affidavits
themselvesnd pertains (if anything) to Lopez’s communications with Lupo as to the alibi

witnessesavailability to testify which will be discussed in Part Ill.
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For these reasons, the affidavits of Guido and Rivera constitute “nablestvidence”
supportingLopez’s actual innocence claingeeSchlup, 513 U.S. at 331 (noting that the sworn
statements of two people “that cast[ddlibt on whether [petitioner] could have participated in
the murder” in light of his whereabouts around the time of the crime would suipgort
petitioner’s actual innocence claim if found tork&able);Cleveland 693 F.3d at 636 (affidavit
declaring that the affiant met with the petitioner around the time of the eran@ew reliable
evidence supportintpe petitioner’s actual innocence claimplthough this finding is sufficient
for the court to proceed to Schlup’s “compelling” prosegHouse, 547 U.S. at 537, the court
will consider whether the Cafield letti€€hapman’s recantation statememtisd Daz’s testimony
gualify as “new reliable evidence” as well.

2. Earline Cafield’s Letteand Janet Chapman’s Recantations

Closer guestions apesented byhese documents. Considered individudhgir
reliability is suspect the statements are hearslagk important indicia of formalitywere made
by questionable sources, ame@ at times ambiguous or inconsisteothinternally andwith
Chapman’s trial testimonyheydo not convincingly establish what Chapman actually saw on
the night of the shooting. When considered together and along with other evidence, hiheever
court finds that these documents reliably support a limited proposition: that Chapgmessbx
contradicted théestimonyshe gave at triadn multiple occasions, and eventually disavowed it.
In other words, these documents are reliable not for the truth ottments—i.e., to establish
what exactly Chapman knew about the murder—but for the purposes of impeaching Chapman’s

already questionable testimg
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a. Cafield's Letter

The reliability concerns inherent in Cafield’s letsge obvious. The letter is unsworn
and not notarized.SeeCafield Ltr.) Cafield had a history of mental instabilitySgeAllen Ltr.
at 1) And apartfrom Cafield’s own unreliabilityChapman appears to have givemtwo
inconsistent versions of the shooting: that the murder was committed by (1) a man whos
girlfriend had exchanged sexual favors for crack with Surria, and (2) a man ndme@™ who
had conspired with Chapman to lure Surria to the crackhouse to be roladeld(Ltr. at 23.)
The second of the two accounts is not attributed solely to Chapman but more ambiguausly
“conversation between” Cafield, Chapman, and anotimate name Joyce‘'who was also at
the crime scene immediately before and after the murder]amdy have been there when it
happened.” Il.; see alsdart I.C.) Finally, as Respondent points ogeéResp. PosHr'g
Opp’nat 17), there is no evidence specifigalorroborating the stories Chapman told Cafield;
for example, there is no other evidence that Howie Sachs killed Surria.

But regardless ofiow one assess€afield’'s general credibility, what is clear is tihatr
letter contains factualllegationghatsheherselfcould not have fabricatedCafieldwas not
present at the shooting and had no independent knowledge about it. Thus, she could only have
obtained the information in her letter about the trial and the underlying crime tiapn@n,
such as the fact th@hapman had been arrested for a probation violation and had been
cooperating with the Brooklyn District Attorney’s Office (Cafield l&t.2); that there was a man
named “Howie” at the crime scene with a “Jewish last naiideat 23); and that Surria was
killed with a shotgun_(id. at 3). HE courthusfinds it likely that Chapman actually said the
things Cafield claimed she said, and Respondent essentially concedes asSeaBes|.

PostHr'g Opp’nat 17 arguing thathe factthat Cafield “relate[d] details that only Chapman
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would know . . may tend to prove that Chapman talked to Cafileid it does not prove that
what Chapman told Cafield was trugmphasis addeq)

The court also highly doubts the suggestion made by A.D.A. Allen and Resptratent
Chapmarfabricated her stories to Cafidiol avoid being labeled a “ratir a “snitch”at Rikers
Island and in her neighborhood. (Allen Ltr.; Sept. 12, 2012, Resp. Ltr. AttBgugh it may
generally be true that coajaging witnesses often attempt to alleviate their reputations as
snitches, here caording to Cafield’s letteiChapmaradmittedthatshe was “cooperating with
the Brooklyn D.A.’s office.” (Cafield Ltr. at 1 (internal quotation marksitted).) Having
made that admissioGhapman could not have reasonably believed that confessing to Cafield
that she was about to testify againstweng person would make her more sympathetic in the
eyes of Cafield, the rest of the prison populatiortherpeple in her neighborhood.

Similarly, Justice Demarest found that “Chapman had reason to avoid letting Cafield
know she was a cooperating witness because she would likely face harm froprietiresrs.”
(440 Opinion at 7.) Although the court normallyelsfto a state court’s factual findings, 28e
U.S.C. § 2254(e)(1), and assumes without deciding that such deference applies td an actua
innocence analysis, the court gives this particular finding no deference becauseeasonable

on its faceseeJones v. Walker, 540 F.3d 1277, 1288 n.5 (11th Cir. 2008) (where the state court

“unreasonably determine[s] the facts relevant to [the petitioner’s] clanmm tdurt “do[es] not
owe the state court’s findings deference under AEDPA,” because the cawot tisund to defer

to unreasonably-found facts”); Taylor v. Maddox, 366 F.3d 992, 1008 (9th Cir. 2004) (“When

we determine that stat®urt factfinding is unreasonable, . . . we have an obligation to set those

findings aside . . . .”). As discussed above, Chapditell Cafield that she was a cooperating
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witness geeCafield Ltr. at 1), and so the notion that Chapman fabricated her story to Cafield in
order to “avoid” discovery of this fact makes little sense.

For these reasons, the court finds #dititough Cafield’s letter does not clearly establish
what actually occurred on the night of the shooting, it reliably supports thediprid@osition
that Chapman gave a different account of the shooting to Cafield (indeed, multiplendiffe
accounts) thathe one shgaveat trial, thus undermining the credibility of her trial testimony.
This proposition is further supported Bfrapman’s recantation statements.

b. Chapman’s Recantation Statements
“It is axiomatic that witness recantations must be loaksah with the utmost

suspicion.” _Haouari v. United States, 510 F.3d 350, 353 (2d Cir. 2007) (internal quotation marks

omitted). But such evidence must not simply be dismissed out-of-h&edSchlup, 513 U.S. at
328 (court must evaluate an actual innocence claim “in liglatlahe evidence ... (but with due

regard to any unreliability of it)” (emphasis addedjgirman v. Anderson, 188 F.3d 635, 646

(5th Cir. 1999) (although a persorigatus as a recanting witreedetracts from the credibility of
[the witness’s] new testimony, it is not a bar to the acceptance ofestchony” (citation

omitted));see als€Cleveland 693 F.3d at 638-40 (finding recantation reliables wAth any

witness testimonythe court ealuates recanted testimonug light of the substance of other
evidence, considering the potential motives to be untruthful that the withess magsposse
corroboration or the lack thereof, internal consistency, and the inferencesimpéisns that

crediing particular testimony would requite. Castillo v. ErcoleNo. 07-CV-11256L(AP)

(GWG), 2009 WL 1492182, at *6 (S.D.N.Y. May 27, 2009) (quofdug, 391 F.3d at 173).
Here, each of Chapman’s recantation statements lacks important indicia alitjorrher

first statement is signed but not sworn, notarized, or dated, and her first naragpsliad (as
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“Jannet”); the second is signed, dated, and notarized, but is not sworn; and the third purports to
be“sworn under penalty of perjury” but is hdatel, signed, or notarized. The statements are
also of course inconsistent with Chapmasvierntrial testimonyand with her audiotaped
statement at the police station.

Despite these flawfioweverthe courtfinds no compelling reason to conclude that
Chapman did not actualfyrovidethe statements to Eugene in the manner in which he testified,
or thatthe statements were fabricated without her permissiothat she was somehow
pressured into providinfalsestatement®y members of Lopez’s familyThus, once again, the
court finds them reliable to the extent they establish the limited proposiso@hapman
provided multiple inconsistent accounts of the shootirigrbeduring, and after triatafact that
further undermines her credibility.

The court draws this conclusion based in large part on the evidentiary hearmgngsti
of Eugene, whom the court found todleelievablewitness. Hks account of the events
surrounding Chapman’s provision of the statements was detailed, internallyemnsist
consistent with the statements themsel\&eegenerallyPart I.D.) Eugene made clear that
Chapman provided him with the statements voluntasigeid. at 99, 115); indeed, he testified
that each discussidretween him and Chapman regarding the statements occurred when
Chapman approached Eugene and Juliana as the two were sitting outside of their shared hom
(seeid. at 95, 97, 117-18). Eugeaksoprovided cogent explanations for why certain statements
bear particular indicia of formalitgnd others do not. of example, he explained that tivst
statement (unlike the second) was not notarized because neither he nor Chapreahthat it
needed to be notarized until he spokth Lopez about itater (seeid. at 97, 114-15), a

possibility the court findgkely given the lack of sophistication of the people involved. And
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Eugene explained théte third statement was not signed or notarized because Chapman
provided it to Eugene on a Sundayhen thepharmacy with the notary was closeaffer which
Chapmamever returnedo Eugene’s home._€8id. at 100-01, 119.)

Respondentakes severarguments contesting Eugene’s testimony that Chapman
voluntarily providedherecantation statements to himthe manner that he describeldone of
these arguments is persuasive.

First, Respondent argues that, “as [Lopez’s] brofliergeneljis biased in favor of
[Lopez].” (Resp. PosHr'g Opp’nat 13) As with Guido and Rivera, Eugene’s familial
relationship alone does not convince the cturgject his testimonySeeBrownridge, 2010

WL 2834829, at *6see alsdWright, 183 F.3cht 1333;Smolen 80 F.3dat1289. For the

reasons discussed aboves tourt finds his testimony credible despite his relationship to Lopez.
Second, Respondent argues that Eugene has a “propensity for dishonesty” shown by his

conviction for felony gun possession, his use of crack and heroin, and his sale of cragk. (Re

PostHr'g Opp’nat 13 (citingFirst Ev. Hr'g Tr. at 94, 102-06).)There issome irony in

Respondent’s argument given the criminal history of Chapman, the prosecution’s sole

identifying witness. But regardless, the court finds this evidence to bdeoiflahy probative

value for determining Eugefs character for truthfulnegsarticularly because these criminal

activities took place over twenty years ag8edFirst Ev. Hr'g Tr.at 94, 102.)See als@mith

v. GreatW. Cas. Co., No. 0&V-4654, 2007 WL 4114342, at *2 (E.D. La. Nov. 15, 2007)

(“[Flor the purposes of impeachment, the types of crimes typically considdes@nt are those

crimes involving dishonesty and false statement.”); United States v. McintosB3KR-0298,

2006 WL 293224, at *13 (M.D. Pa. Feb. 7, 2006) (“[C]rimes which touch on the honesty of the

witnessinvolve, or at least relate to, communicative, often verbal dishonesty. Such crimes
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would includeperjury, criminal fraud, embezzlement, false pretense or any othereffens
commission of which involves some element of untruthfulness, or falsification Heearithe
[witness’s] popensity to testify truthfully.” (alteration in original) (citati@amd internal

guotation markemitted));Eagan v. LaPlace Towing, Inc., No. @M-4623, 1993 WL 121237,

at*4 (E.D. La. Apr. 14, 1993) (finding that the “possession of an illegal substance [wdljg har
probative of truthfulness or untruthfulness” (internal quotation marks omitted)).

Third, Respondent find$ unlikely thatChapman produced the typed statements herself
because:(1) the statements “differ markedly in the degree of literacy of the writemethe
degree of skill of the typist” (Resp. Pdst:g Opp’nat 14); (2) “Eugene testified that Chapman
was a homeless addi¢f’and “d[id] not explain how a homeless drug addict had access to a
typewriter” (id. (citing First Ev. Hr'g Tr.at 97, 109)); and (3) “Chapman’s first name was
misspelled in the first recantation as ‘Jannat’ (Quoting First Chapman StatementBach of
these pointat mostcalls into question whether Chapmgamysicallywrotethe three statements,
not whether sheaused them to be writtem (with respect to the first or second statements)
signed them. To the extent that Chapman did receiv&asse in the drafting of the statements,
this fact wouldnot be inconsistent with Eugene’s testimony because Eugene acknowledged that
he did not know iChapman had received any such assistance. H{&t&v. Hr'g Tr.at
101-02.) Nor would any assistance undermine the statements’ reliability; affiardsucde,

very often do not prepare the sworn affidavits they sif§eeUnited States v. Shakur, No.

82-CR-312 (CSH), 1987 WL 15519, at *4 (S.D.N.Y. Aug. 3, 1987) (finding nothing “improper”
about the preparation of an affidavit by a person other than the affiant becdugerigafamiliar

with the preparation of affidavits knows that they are often prepared by l&yers

1 Respondent’s characterization of Eugene’s testimony is not quite Egigene testified that he had no

personal knowledge of Chapman’s address but thatvbalt] thinkthat ie was homeless” because he “constantly
saw her on the street.” (First Ev. Hr'g Tr. at 97 (emphasis added).)
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Fourth, Respondent suggests that the statements anallerbecause they are
inconsistent with each otherSéeResp. Opening Opp'at 910.) As Respondent points out,
Chapman’s second and third statements do not repeat the allegdhieriiatthat the
prosecutor “forced” her to testify against Lopedena “threat of going to jail”’ if she did not.

But there is no inconsistency here. The second statement simply does not mgntmeraion

it does not provide contradictory information. And the tlailldges that[t]he district attorney’s
representative promised to arrange [Chapman’s] early release in exchange festihmny, an
allegation that appears to be simply a more sophisticated and specific waygfvelagt
Chapman said more crudely in the first. Overall, the crux of Chapman’s rsmangaconsistet
between the three statemenésich states that Chapman’s testimanlopez’s trial was not
true; each states that Lopez wast at the scene of the crimand the first and third state that
Chapman testified against Lopez because of pressure from the prosecutibey wiadtpressure
was a “threat” of additional jail time if she did not testify (the first statement) oroaipe[]” of
less jail time if she did (the third).

It is also worth noting that there is evidence in the record corroborating @h&apm
statement that she made a bargain with the prosecution in exchange for heresmstyfrem
prison. Cafield’s letter suggests th@hapmarwas “picked up to make sure she’d be available to
testify” against Lopez (Cafield Ltr. at 1.) And as discussed in Part I.A.2, it is undisputed that at
some point, the prosecution offered Chapradargain whereby she would receive a sentence of
time served omerVOP charge if sheestified against Lopez consistently with the audiotaped
statements she had made at the police staf®eeTrial Tr. (Dkt. 59-1) at 94-95; Oct. 10, 1990,
Hr'g Tr. at 45; Trial Tr. (Dkt. 59-2) at 489, 495.) Itis unclear from the record whether the dea

was revoled prior to Chapman’s testimgrgthough A.D.A. Allen representdtiat it was(see
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Trial Tr. (Dkt. 59-2) at 403), the court questions the veracity of this representatight of
A.D.A. Allen’s original false statement that Chapman haderbeen made aware of any ofter
begin with compareTrial Tr. (Dkt. 59-1) at 94-96 (A.D.A. Allen’s statements to Justice
Demarest that Chapman had never been made aware offanywith Oct. 10, 1990, Hr'g Tr.
at 45 (contract discussed in open court in Chapman’s preseamcE)rial Tr. (Dkt. 592) at
489-90, 492, 494 (Chapman’s testimony acknowledging that a contract had been offered to her at
some point before being withdrawn)). But even assuming that the contract with &hapm
(inexplicably) withdrawn prior to her testimony, the fact that such a dealtvgasn@ point
offeredto Chapman corroborates her statement that she testified against Lopez outtbatibpe
would result in an early release from pris@f. Cleveland 693 F.3d at 640 (finding a
recantation statement more credible than the witness’s trial testimony becaesmltiation
statement, unlike the trial testimony, was not given in exchange for a bem&fithfe police).
Fifth, Responderdrgues that “it is unlikely that [Chapman] gave these statements to
members of [Lopez’s] family freely and voluntarily” because Chapman “wgsaexid of
[Lopez] after the murder, up until the time of trial,” and “testified at trial that ghaat go to
the police immediately after witnessing the murder because she was afraid edhe p
involved.” (Resp. Opening Oppat 1112 (citing Trial Tr.(Dkt. 592) at491) see alsdresp.
PostHr'g Opp’n at 14) Respondent mischaracterizes Chaps&stimony. When asked why
she did not come forward to the police immediately after the shooting, Chapneah stat
“Because at the time, the people that | was involved with there was no—I didmtebibleze
was any innocent people involved, okay ameéhak scared. | was scared, | was very scared,
okay.” (Trial Tr. (Dkt. 59-2) at 491.) Chapman did not testify that she was afrh@pezor

other people involved in the case. To the contrary, when Lopez’s counsel continued to press
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Chapman on why she did not come forward, she stdiecause | was scared at the tinveas
doing drugs at the timé (Id. (emphasis added).This statement suggests tehe was afraidot
of Lopez or his family but of the possibility of getting arrested for her own drugpbyacoming
forward to the police. Chapman’s testimony therefore does not call into questioreBugen
assertiorthatChapman provided heecantatiorstatements voluntaril}?

Sixth, Respondent argues that Chapman Inaayg been motivated to falsely recant to
avoid being labeled a “snitch” in her neighborhoo8ed, e.g.Resp. PosHr'g Opp’'nat 12;
Sept. 12, 2012, Resp. Ltr. at 2.) But as indicated above, given Chapman’s admissions both to
Cafield and to Lopez’s family that she cooperated with the prosecution in exdbahge early
releasgseeCafield Ltr.at 1; Third Chapman Statemerit)e court doubts thahe believedher
recantation statementgould help her avoid a “snitch” reputation. Moreover, Resporglent
argument would apply to just abatyrecantation, and yet the case law is clear that recantation
statements cannot simply be dismissed as unreliable without further an&lgschlup, 513

U.S. at 328Fairman 188 F.3d at 64Gee als&leveland 693 F.3d at 638-40. Indeedhere

courts have founcecantation statements unreligltleey have based these findings on reliability
flaws far more serious than those in Chapman’s statem$ets.e.g.Doe 391 F.3d at 169, 173
(victim’s recantation testimony was unreliable where it was inconsistent withttherge’s

own testimony at his plea allocutiorjoung v. Kirkpatrick, No. 04ZV-0371 (VEB), 2010 WL

4721592, at *13 (W.D.N.Y. Nov. 22, 2010) (recantation affidavit was unreliable because the
witness “previously had been threatened with violence by [petitioner] when she refused to

resume a romantic relationship with him”); Castik®09 WL 1492182, at *6-7 (recantation

18 To the extent Justice Demarest found Chapman’s recantation unreliable baisecdhotion that “Chapman

recanted because she was admittediigid of testifying against [Lopez]” (440 Opinion at 10), that findiragsw
unreasonable because it mischaracterizes Chapman’s testimony, as discussed labaourt therefore accords
this finding no deferenceSeeJones540 F.3d at 1288 n.Faylor, 366 F.3d at 1008.
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testimony was unreliable where the witness had claimed that she gave imat teggimony
solely to collect reward monendyet had never collected angward, and where other evidence

corroborated her original testimony); Brown v. Woods, NoC¥70058 (DLI), 2009 WL

789443, at *8 (E.D.N.Y. Mar. 20, 2009) (recantation testimony was unreliable for a “pletfiora”
reasons, includinthatthe witnessadmitted to lying in his supporting affidavit atichthis

testimony was inconsistent with physical evidenB®minguez v. Portuondo, No. @2v-5885

(PKC), 2004 WL 2002930, at *5 (S.D.N.Y. Sept. 8, 2004) (recantation was unreliable where the
witness had receivedand subsequently destroyedive to seven letters from the petitioner
while the petitionewas in prison and “admitted to liv[ing] in fear” during that time, and where
she admittd to only briefly scanning “part” of her recantation affidavit).

For these reasonthe court believes Eugene’s testimony and finds that Chapman
provided the statements to him voluiigin the manner he describéd.

3. Cesar Diaz's Testimony

Finally, the court finds Cesar Diaz’s testimony to be reliable. Diaz testifiderwath
via a live video feed-permitting the court to see and hear laisnhe testified-and was subject

to cross-examination by Responde@f. United States v. Yated38 F.3d 1307, 1327 (11th Cir.

2006) (finding twoway videoconference testimony reliable because it “allow[ed] the witness to

see the jury and the defendamind vice versa)United States v. Owens, 789 F.2d 750, 756 (9th

Cir. 1986) (“Live testimony is considered reliable because it is given untkertioa jurors can
observe the withess’ demeanor, and the witness is subject to cross-examinativgrsed on

other grounds by 484 U.S. 554 (1988). Although more than twhreg-yearfladpassed

19 Because of the limited impeachment purpose for which the court rebasGipman’s recantation

statements, it need not resolve whether, as Respondent argues, thergtatedessreliable than her sworn
testimony and audiotapetiatements at the police statioge€, e.g.Resp. Postr'g Opp’n at 12; Sept. 12, 2012,
Resp. Ltr. at 2.) Even taking that as a given, the recantation statemewmtsstrate Chapman’s inconsistency.
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between theloting andDiaz's testimony and although he had been drinking on the night of

the shooting (Second Ev. Hr'g Tr. at 10, 19)az was able to describe theevant details of the
shooting with specificity. Among other things, he descrilibé:approximae layout of the
crackhouséseeid. at 9-10); the fact that there were twaomen in the crackhouse at the time (id.
at9-10);thecomplexions, heights, weights, and accents of the two intruders (id. at ;10is23)

own actions beforand after thetsoting (id.at 912); and the murder weapon (at.22 (“a long
weapon”)). Diaz also had no previous relationship with Lopez and thus no reason to be biased in
his favor; indeed, Diaz was a good friendsafrria’s, which if anything would give him good

reason to want to bring Surria’s murderer to justidd. at 10, 12-13.) In short, nothiguses

the court to seriously question the reliability@ifiz’s account?®

4. Summary of Conclusions on tHeredible” Prong

In sum, he court finds that the alibi witness affidavits and Diaz’s testinaoayeliable
andproperly consideredn their substance for the purposes of resoliumgez’s actual
innocence claimAlthoughthat is sufficienfor the court to move on to Schisgfcompelling”
prong,seeHouse, 547 U.S. at 537, the court has also discussed the purposes for which the
Cafield letter an€Chapman’secantation statemerdsereliably considered.These documents
areof questionable reliability for determining the truthtloé matters asserted thereithat is,
for determining what Chapman actualgmson the night of the shooting. On the other hand, the
court has found that Cafield’s account of what Chaptalghheris likely accurate, and believes

Eugene’s testimony th&hapman voluntarily provided him withe recantation statemenmts

0 On crossexamination, Respondent attempted to impeach Diaz’s testimony basedpoevinus

convictions for drug distribution and weapons possessiBaeSecond Ev. Hr'g Tr. at 288.) For similar reasons
to those discussed with respect to EugeseeRart 11.A.2.b), the court finds thigpproximately 1§/earold criminal

activity to be of little if any probative value for determiniBipz’s character for truthfulnessSeeSmith 2007 WL

4114342, at *2Mclintosh 2006 WL 293224, at *1FEagan 1993 WL 121237,ta4.
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the manner that he describelBlor these reasons, the court finds thatCafield letter and
Chapman’s recantation statemergiably support the limited proposition that Chapman
expressly contradicteaer trial testimonyn multiple occasions and eventually disavowed it,
thus underminindgperalreadysuspect credibility

B. Compelling

Having concluded that Lopez’s actual innocence claim is “credible,” the coatt mu
determine whiher it is “compelling.” Rivas 687 F.3d at 541. The court holds that it is.

To make a “compelling” claim of actual innocence, a petitionarst demonstrate that
‘more likely than not, in light of the new evidence, no reasonable juror would findhity g
beyond a reasonable doubt—or to remove the double negative, that more likely than not any
reasonable juror would have reasonable doubtl."(quoting House, 547 U.S. at 538])t is not
the district court’s independent judgment as to whether reasonable doubt exits stahdard
addresses; rather, the standard requires the district court to make a prabdéibsmination
about what reasonable, properly instructed jurors would do.” Schlup, 513 U.S. at 329. “This
probabilistic analysis mustetermine ‘not merely whether a reasonable doubt exists in the light
of the new evidence,’ but rather whether it is more likely than not ‘that no reasqurable
would have found the defendant guilty.Doe, 391 F.3d at 163 (alterations omitted) (qugtin

Schlup, 513 U.S. at 32%¢ee als&chlup, 513 U.S. at 333 (O’Connor, J., concurring) (“[A]

petitioner does not pass through the [actual innocagatejvay . .if the district court believes it
is more likely than not that thereasyjuror who, acting reasonably, would have found the
petitioner guilty beyond a reasonable doubt.” (emphasis added) (citation omittedhaking

this inquiry, the court “considfg] all the evidence, old and new, incriminating and exculpdtory.

House, 547 U.S. at 538 (internal quotation marks omitted).
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Although the actual innocence standard is somewhat cryptic, the Supreme Court has
attempted to clarify it by contrasting it with te&ndard for claims of insufficiency of evidence

under Jackson v. Virginia, 443 U.S. 307 (1979 he Jacksostandard iéwhether, after

viewing the evidence in the light most favorable to the prosecwaignational trier of fact
could have found the essential elements of the crime beyond a reasonable doubt.” 443 U.S.

319 (emphas omitted). The Court has made clear that the JacksahSchlustandards are

“by no means equivalent” and contain tley differences. Schlup, 513 U.S. at 330.

First, while “[ulnderJacksonthe use of the word ‘could’ focuses on gwaverof the
trier of fact to reach its conclusion,’ the use of the word ‘would’ irStiglupstandard ‘focuses
the inquiry on thdikely behavior of the trier of fact.”Rivas 686 F.3d at 542 (quoting Schlup,
513 U.S. at 330). [U]nderJacksorthe mere existence etifficient evidence to convietould
be determinative of [a] claithSchlup, 513 U.S. at 33@ecause a reasonable jucould convict
under these circumstances regardless of whether that juror would likely dogéa of bther
evidence irthe record.Under_Schluphowever, the court must ask whether the evidence as a
whole tends to “showhat the petitioner ifactuallyinnocent,”"Doe, 391 F.3d at 163, in order to
determine thdéikelihoodthatanyreasonable jurowould convid in light of all the evidence-and
regardless of whether that juror would possess the power to convict because ot¢heexris
evidence in the record supporting the defendant’s guilt.

Secondthe Schlup standardermits the reviewing court to consider a diffenamt of
evidence than the Jacksstandard. Undelacksorthe court “is limited to considering the

evidence actually presented at trial, and must view that evidence in the lighHawwwable to

2 The Supreme Court has also noted that the gateway stasdstrdnger [] than thd needed to establish

prejudice” but “lower . .than the ‘clear and convincing’ standard” required for claims of actual innecelated
to the penalty péise of capital case$chlup 513 U.S. at 327 (quotirgawyer v. Whitley505 U.S. at 333, 336
(1992) (requiringa petitioner to show “by clear and convincing evidence that, but for aittiostal error, no
reasonable juror would have found the petitioeligible for the death penalty”)).
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the prosecution.’Rivas 687 F.3d at 542. In contragt)]ecause &chlupclaim involves
evidence the trial jury did not have before it, the inquiry requires a federatc@ssess how
reasonable jurors would react to the overall, newly supplemented record,” which mieg, unli

underJackson“include consi@ration of the credibility of the witnesses presented at trial.”

House, 547 U.S. at 538-39 (internal quotation marks omitted)als&chlup, 513 U.S. at 330

(explaining thaunlike undedacksonwhere “the assessment of the credibility of witnesses is
generally beyond the scope of review,” under the gateway standard “the nesédnted
evidence may indeed call into question the credibility of the witnesses @& setrial’).

The court concludes that any reasonable juror would have reasondi@sloo Lopes
guilt. It draws this conclusion based on: (1) the weakness of the prosecution’s date at t
(2) thenew evidence undermining Chapman’s testimony; (3) the alibi witries§ielsvits;
(4) Diaz’s testimonyand (5 Lopez’s testimony.

1. Weakness of thBrosecution’s Evidence

Evenwithoutthe benefit of Lopez’s new evidence, a reasonable juror would likely have
serious questions about Lopez’s guilt.

The firstprosecutiorwitnesses-Flores—was sober, faceo-face with the shooter, and
spoke to him as he pointed a gun to her head. (Trial Tr. (Dkt. 59-2) at 250.) Yet she did not
recognize Lopez when she saw himthe courtroonbeforeher testimony, anstatedin his
presencéhat she did not see the shooter in the courtroom atidllat(217, 223see alsad. at
225(Justice Demarestil see her looking around and saw her look at the defendant, | don’t
think there’s any question that she cannot recognize h)nkfores then testified that the
shooter wastall, dark, black,’and“a little tall[er]” than Lupo,who was 6’3.” [d. at 258, 260,

528) Lopezis 5’7" eePart I.A.1)and he State later conceded tlmed “complexion could not
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be described as blackTrial Tr. (Dkt. 592) at528)%* IndeedJustice Demare$oundthat “it
appeareahot possiblgthat] this defendant could have committed the crime based upon
[Flores’s] description®® (Trial Tr. (Dkt. 593) at 732 (emphasis added).

The only eyewitness whaid claim to recognize LopezChapmar-was in the midst of
atwo-day crack binge on the night of the shooting and had smoked ten to twelve vials of crack in
theprecedingwo hours. (Trial Tr. (Dkt. 59-2) at 368, 389-91, 485-86, 512-Bh claimed
that peering through the crack of the door to her room, she saw Lopez shoot 3draa3%5,

358, 364-66.) This testimony was inconsistent with her sworn audiotaped statement taéhe pol
that she did nadee Lopez fire the gun but rather saw Lopez with a weapon, went back to her
room, and then heard a shot anbody fall** (Id. at 471-72, 477, 479.)

In short, the prosecution eyewitness who was sdébesto-face with the shooter, and
had no motive to lie did not recognize Lopez when she saw him and descpbggktrator with
characteristics bearing no resemblancleiso The otheeyewitness hatdeen awake for two

days straight, had smoked ten to twelve vials of crack in the two hours prior to the shooting,

= The court has reviewed a mug shot of Lopez taken in 188#kt. 1061) and agrees with the State’s

concession.
B Respondent argues that “[t]he jury may have reasonably concludedottest €onfused the les of the two
perpetrators, and that her description of the shooter as tall, black, aagitlis@y have been the description of
[Lopez’s] accomplice.” (Resp. Opening Opp’n at 17.) Anything is conceivélsiguose, but this speculative
possibility—for which there is no support in the recerdhows at most that Flores’s description doeguletout
Lopez’s guilt; it does nothing to eliminate treasonable doulthat Flores’s description creates about Lopez’s guilt.
2 Respondent suggests that aaf this matters because “[t]he jury had an adequate opportunity to assess
[Chapman’s] credibility,” and “heard and rejected all the reasons that [Lopgidléntified . . as rendering
[Chapman’s] testimony unreliable.” (Resp. Opening Opp’n at 1&3p&ndent confuses tBehlupandJackson
standards. It may be true that the jury had an opportunity to adsasséan’s credibility, heard many of the factors
undermining her testimony, awduldreasonablyhavedelivered a guilty verdict based on thestimony, but the
existence of sufficient evidence to convict Lopez is not dispositive tiikéidnoodthat any reasonable juraould
deliver that verdict, considering both the weakness of the evidencecprbdutrial and the new evidence Lopez has
presented.SeeSchlup 513 U.S. at 330.
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claimed to have seen everything while peeking through a partially ajar doorfi@rardiroom,
and provided inconsistent accounts of what she §éis case was a toasp at best

2. Evidence Undermining Chapman’s Testimony

Chapman’s already suspecedibility isundermined further by the statements istagle
outside of the courtroom. As discussed abgeeRart II.A.2), the court will consider Earline
Cafield’s letter and Chapman’s recantation affidavits for the limited purgeassablishing
Chapman’s inconsistency. These documents show that Chapman expressly cedtitaelict
testimonyshe gave at trial on multiple occasions and eventually disavowed it.

At trial, Chapman’s testimony was quite spars#iile she was in her room smoking
crack wih Howie Sachsshe heard a girl and Surria speaking in Spanish (Trial Tr. (DKt) &©-
354); heardaknock on the door (id.); saw Surria walk down the stairs with Lopez as the two
were arguing in Spanish (id. at 354-55); saw Lopez point a shotgurriat & fire(id. at 355,

358, 364-66); heard Surria fall to the ground after she went back into her_ room (id. at 366); and
then saw Lopez put down the gun, check Surria’s pockets, and leave (id. at 369). Chapman also
testified that she did not understand what Surria and the shooter werelspangehey were
speaking in Spanish.ld( at 355.)

The stories Chapman told Cafield bear little resemblantegtestimony. (SeePart
I.C.) At one pointChapmartold Cafield thatSurria had bought cradkr a girl in exchange for
oral sex, that the girl's boyfriend came over and argued with Surria, that thieebdyshot
Surria “over the girl going out with him,” and that someone named “Howie” with a “Jewish las

name”then “went through the victim’s pkets.” (Cafield Ltr. at 23.) This story does not

% Justice Demarest’s opinion on Lopez’s motion to vacate judgmees stad conclusory fagin that there

was “strong evidence of guilt at [Lopez’s] trial.” (440 Opinion at 8.jsTinding contains no explanation and is,
frankly, outlandish given the circumstances described above. The nasritgho deferenceSeeJones540 F.3d
at 1288n.5; Taylor, 366 F.3d at 1008.
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directly contradicChapmars trial testimony—thejealous‘boyfriend” may have been Lopez,
his girlfriend may have been responsible for the “girl's voice” that Chamhaamed to have
heardat trial (Trial Tr. (Dkt. 59-2) at 354), and the argument between Surria and the boyfriend
may have been the argument in Spanish that she said she heard Butribkse facts are in
serious tension with Chapman'’s testimonytfiBtshe could not understand the amitof any of
the conversations in Spanishtween Surria, the shooter, and the “girl” at the saene énd
(2) thatHowie Sachsvas so high that he was not “aware of anything that was going [on] around
him” (id. at 356, 358, 389)et alone alert enolingto rob Surria after the shootinghi¥ story is
also inconsistent with the testimony of Flores, whmrethat Surria was killed after two men
entered the crackhouse and demanded money and drugs, not that a single man entered the
crackhousand instigated a fight about higso-timing girlfriend.

In any event, everi the first story Cafieldheard could be reconciled with Chapman’s
trial testimony, surelyhe second cannbe Cafield’s letter states that in a conversation between
Cafield, Chapman, and another inmate named J&yoame out that the guy [Surria] was lured
there [to the crackhouse] to be robbed, she’s [Chapman is] the one who lured him there and [ ]
Howie did the killing.” (Cafield Ltr. at 23.) Thus, in the second std@afield hearda different
person killed Surria (Howie Sachs rather than Lopez), and Chapman herself leaoh durahg
Surria to the crackhouse to be robd.

Finally, dter trial, Chapmamxplicitly recanted her testimonySeePart 1.D) All three
of the recantation statements Chapman provided to Ewygmess clearlyhat Lopez was not

present at the crime scene and had nothing to doSwithia’s murder.SeeCleveland 693 F.3d

% The court notes that it is not entirely clear from Cafield’s letter that tlemdestory came from Chapman

herself. Cafield stated only that the story “came out” during a converdmtiween Cafield, Chapman, and oy
(Cafield Ltr. at 3), and it is possible that Joyce rather than Chapman tdtbtire Nevertheless, Cafield's letter

suggests that Chapman was present during the conversation and eithegthirar explicitly agreed with the story
even if it was Joge who told it. At the very least, there is no indication that Chapman ekéshgith the story.
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at 636, 641 (finding that “the recantation of the only eyewittefsetitioner's] murder”

presented, along with other evidence, “a compelling case for [petitiomertsjence,”

particularly where “the jury heard plenty of evidence that called [the eyessi] credibility

into question”). And two ofhe statementssaert that Chapman fabricated her testimony because
of pressure from the prosecution, a proposition that is corroborated Jape evidencehat the
prosecution offered Chapman a deal (perhaps revoked prior to her testimony, peshaps not
whereby shevould receive a sentence of time served on\@P chargeif she testified

consistently withthe audiotaped statement she matithe police departmerggePart 1B); and

(2) the Cafield letter, which asserts that Chapman told her she had been “pickediake &ure
she’d be available to testify” against Lopez (Cafield Ltr. at 1).

In sum, we have now heard five different accounts of Chapman’s perspective on the
shooting: (1) she saw Lopez with a gun but did not see him fire it (audiotaped stadéthe
police station); (2) she saw Lopez shoot Surria (trial testimonygyB)awas shot by an
unnamed man whose girlfriend had exchanged sexual favors for crack with Swstri@gfield
story); (4) Surria was shot by a man named “Howie” with a “Jewish last namehafte
conspired with Chapman to lure Surria to the crackhouse to be robbed (second Cafield story)
and (5) Lopez was not at the scene of the crime at all (recantation staterhentghg at
Chapman’s various statements alone, freecticallyimpossible to know how Surria was killed.
But one thing seemelativelyobvious: Chapmawasnot to be believed.

3. Alibi Witness Affidavits

In addition to the failure of one eyewitness to recognize Lopetrhanohreliability of the
other, two people—Guido and Riverdaveswornthat Lopez wasvith themaround the timef

thecrime (SeePart I.B.) The shooting occurresbmetimeafter 2:00 a.m. on August 31, 1989.
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(Trial Tr. (Dkt. 592) at247.) According to Guido, “at approximately two to three” that
morning, Lopez came to their shared home and talked to her for “about an hour or so” about a
disagreement withis then commoraw wife Juliana. (Guido Aff.) Lopez then told her that he
was going to his brother's and Rivera’s shared apartment to spend the ldghRigeraswore
that in the early hours of that day, she, Lopez, Juliana, and Riveraieesem front of her

house drinking refreshments and attempting to patch up the disagreement betvezeandop
Juliana. (Rivera Aff.) After the beginning of Lopez'’s trial, she asked z.tp@w in the world
they cl[auld] accuse him of doing something as heinous as murdering someone that morning
when [they] were all outside in front of the house during that timiel.) Similarly, Guido

stated that she could “attest with absolute certainty[] that [Lopez] could vetbanmitted the
crime” because Rivera told her that she “was in fact with [Lopez] during therame fn which
th[e] crime was to have occurred,” at “[a]pproximately 3 to 3:30 &nr{Guido Aff.)

To be sure, these affidavitsaven iffully credited—do notdefinitively eliminatethe
possibility that Lopezommitted the crime. Neither affiant recalled the precise time of her
meeting with Lopez, nor was tlegacttime of death established. For example, Flores testified
that the murder occurred shortly after 2:00 a.m. (Trial Tr. (Dkt. 59-2) at 247), and Guido’s
affidavit places Lopez at their shared home “at approximately two td' thieemorning,

meaning that bpez could conceivably have committed the crime before meeting with Guido.

2 Based on this statement, Respondent argues that Guido “had #maficsknowledge of [Lopez’s]

whereabouts when the crime occurred” but rather “her knowledge of [LopeZs¢alouts .. was based on
representations made to her by Lydia Rivera.” (Resp-#tgtOpp'n at 31.) The court disagrees. The precise
time of the shooting is unclear from the record, so Lopez may have béegitvdr Guido oRivera (or neither) at
the time it occurred. Although Guido did make reference to facts she hearRifrera, what is important about
each ofthe affidavits is the manner in which they track Lopez’s activitiesduhe approximate time of the crime;
both women had personal knowledge in that regard.

3 Such &inding would be insometension with Guido’s statement that Lopez “apped to be in good in
spirits,” in contrast with Flores’s testimony that the shoatas“drugged” and “acting . . really crazy’ (Trial Tr.
(Dkt. 59-2) at 259)
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Moreover, as Justice Demarest pointed out, because “[t]he affiants both liveldeneallding
where the shooting took placé,bpez could have been in all three plaedss shared home with
Guido, Rivera’s home, and the crackhouse—at around the time of the murder. (440 Opinion at
6.) Forinstancegiven that Rivera did not specify tegact time that Lopez was at her home (cf.
Rivera Aff. (attesting that she was with Lopez on “the morning of August 31, 19886fez
might have stopped by the crackhobséween the time he saw Guido and the time he saw
Rivera; or he may have left Rivera’s home, committed the crime, and returnedmatter of
common sense, the court finds itikaly that Lopez could have walked away from a family
gatheringkilled a man and then returned to the gathering without his family noticing a change
in his demeanor or otherwise becoming suspiciousthesepossibilities cannot be ruled out.

As a lggal matter, however, the imperfections of the affidavits mean little. The actual
innocence test “does not require absolute certainty about the petitionetrsr guilocence.”
House, 547 U.S. at 538. The “appropriate question” is not whether the affidavits “corglusive
and definitively establish [Lopez’s] innocence, but whether . . . a reasonable juralecomgsi
the entire mix of evidence in the case would more likely vote to acquit or to cornRigg§ 687
F.3d at 545see alsad. at 542-43 (nang that“it may be enough for the petitioner to introduce
credible new evidence that thoroughly undermines the evidence supporting the jurgs verdi
(citing House, 547 U.S. at 553-54)). In Schlégr example, the petitioner “presented statements
from [two alibi witnesses] thatasfed] doubton whether [petitioner] could have participated in
the murder” in light of his location elsewhere around the same time. 513 U.S. at 331 (emphasi
added). The Court notedatif these statements were “true it surely [could not] be said that
a juror, conscientiously following the judge’s instructions requiring proof beyoedsamnable

doubt, would vote to convict.1d. Here, although the alibi witness affidavits do not establish
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with certainty that Lopedid notcommitthe crime, they certainly “cast doubt” on the already
flimsy evidence supporting the jury’s verdidd.

4, Diaz’s Testimony

The most straigfvrward—and perhaps the most compellingiece of new evidence
Lopez has presented is Cesar Bidestimony. Simply put, after viewing a picture of Lopez
takenshortly afterthe shooting, Diaz testified that he was “certain” thatman in the picture
did not kill Surria. (Second Ev. Hr’'g Tr. at 15.)kk Flores, Diazlescribed a shooter with
characteristics very unlike those of Lopea “black,” “darkskinned” man approximately 5’3" to
5'4” in height?® (Id. at 10, 15see alsdart I.A.1)

Of course, although Diaz’s account of the shootsimplexion aligns withhat of
Flores, their accounts of the shooter’s height—5’3” versus 6’8festarkly inconsistent The
court cannot find any good way to reconcile these descriptions, but does not nessieauh
clearlycasts doubt on Lopez’s involvement in the murder. There are a number of inconsistencies
betweerthe accounts of the three eyewitnesses present at the shooting, but the bottom line i
that, in the end, none of theapparently believed Lopez was there.

5. Lopez’s Testimony

Finally, the court considers the testimony of Lopez himdatpez stated that he was
having trouble sleeping between August 30 and 31, 1989, because he and Juliana had been
arguing. First Ev. Hr'g Tr.at 184.) He took a nap at his brother’s house at 3053 Brighton Third
Street from approximately 10:30 p.m. to 12:00-12:30 a.m., woke up, and walked over to his own
apartment to check on Juliandd.] Juliana’s lights were off when he arrived so he walked over

to Helen Guido’s side of the apartment where she was awake reviewing somg@dits 185.)

29 Diaz’s description of the second intruder into the crackhets@”’ and “chubby” (Second Ev. Hr'g Tr. at

10, 23)}—also bears no relation to Lopearho, as mentioned above, i3'5(seePart I.A.1).

58



After talking to Guido ér awhile, he returned at 2:45 a.m. to his brother’s (and Lydia Rivera’s)
home, and was outside talking to Rivera until about 8:80 (Id.) He found out about the
shooting of Surria from a person who walked by Rivera’s house and “mumble[d] something
about . . . a murder in the neighborhoodld. @t 1:12.) He then went inside his brother’s house
to sleep. Id. at 93, 185.)

Needless to say, a habeas petitioner’'s own testimony must be treated wittosudpiit
the court has observed Lopez’s demeanor and found him to be a believable Ritdisss.
account was cogent, detailed, and substantially consistent with the affida@itgdofand
Rivera and was not undermined in any significant way on ceagssnination. His testimony
thus lends additiondhlbeit limited)support to his actual innocence claim.

6. Summary of Conclusions ¢ime “Compelling” Prong

Based on “all of the evidence, both old and new,” the court concludes that Lopez has
established a “compelling” claim of actual innocenkE®use, 547 U.S. at 5370 summarize:
The only prosecution eyewitness who was sobersamndthe perpetrator fate-face—
Flores—did not recognize Lopez when she saw him in the courterwirdescribed shooter
with such different characteristitisat Justie Demaresfound it “not possiblgthat] this
defendant could have committed the crime based upon [Flores’s] descrigfioial’ Tr. (Dkt.
59-3) at 732.)That alonewould likely create at least some significant doubamyreasonable

juror.

% Respondent argues that Lopez’s “criminal higtewhich includes auto theft, criminal possession of stolen

property, drug use, and drug deating indicative of a propensity for dishonesty and for putting his owneistter
above those of society.” (Resp. Rbistg Opp’n at 18 (citation omitted) (citingirst Ev. Hr'g Tr. at 78, 6568).)

For similar reasons to those discussed with respect to Eusgeiaft [I.A.2.b) and DiazseePart 11.A.3), the court
does not believe that this criminal histdrgs significanprobative value for determinirigppez’s character for
truthfulness.SeeSmith, 2007 WL 4114342, at *MclIntosh 2006 WL 293224, at *1Eagan 1993 WL 121237, at
*4,
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The only prosecution eyewitness wivasable to identify Lopez haldeen awake for two
days straight, had smoked ten to twelve vials of crack in the two hours prior to the shooting,
claimed(at most)to have seen everything while looking from a separate room through a partially
ajar door, provided several inconsistent accounts of what she saw, and eventedlly stat
unambiguously that Lopez was not at the scene of the crime and was inrlBgeamivithout
giving full credit to Chapman’s recantation statemeits, hard to imagine hoanyjuror,
thinking reasonably, couliil to suspect the veracity of sucldabious witness.

Since trial, o people have sworn that Lopez was with them ardledime of the
crime. Although viewed in isolation, the affidavits of Guido and Rivera demaely eliminate
the possibility that opez committed the crime, they certainly “cast doubt” on whether [Lopez]
could have participated in the murder,” Schlup, 513 U.S. at 331, particularly in light of the other
evidence both during and after trial.

Most recently, a man who, like Floregparentlycame facdo-face with the shooter,
witnessed the shooting, and hadpaoticularreason to liehas testifiedhat the person displayed
in Lopez’s mug shot was not the shooted avas not present at the crime scefAkso like
Flores, he described a shooter with characteristics that do not resemélefthopez.

Finally, there is Lopez himself. Prior to his conviction, Lopez had never been eahvict
of any violent crime or any crime involving a weapon, and has never during his thesey-
years in prison received a disciplinary infraction for any violent actiyBgeFirst Ev. Hr'g Tr.
at 7, 88.) Since his conviction, Lopez has unrelentingly maintained his innocence, including
compilinga 223-page dossier devoted to telling his stoBeefr'g Exs. at 3225.) At the

evidentiary hearing, he told that story openly and persuasively.

60



In light of all of these factors—Flores’s description, Chapman’s lack oflaliegdand
eventual recantation, Lopez’s plausibléi, and Diaz’s exonerating testimony—the court finds
it “more likely than not any reasonable juror would have reasonable doubt” as to Lopéz’s guil
House, 547 U.S. at 538ecause Lopez has presented a “credible” and “compelling” claim of
actual innocencdis is one of those “extraordinary cases” warranting an equitable excéepti
AEDPA's limitation period.Rivas 687 F.3d at 518. The couvtll thereforereach the merits of
hisineffective assistance obuansel claindespite his failure to timely file the Petitio®eeid.
" . INEFFECTIVE ASSISTANCE OF COUNSEL
Lopez argues that he received ineffective assistance of counsel, in violatienSokth
and Fourteenth Amendments, because of his trial coarigilire to investigate and call Helen
Guido and Lydia Rivera as witnessés(SeePet’r Opening Mem. at 32-33; Pet'r Poitg
Mem. at 2426.) Justice Demarest adjudicatiéds claim on the merits denyingLopez’s
motion to vacate judgmentS€e440 Opinion at 5-6.) Thus, as explained below, Lopez must
establish botlil) thatJustice Demarest’s decision was unreasonable under 28 U.S.C. § 2254(d)
and(2) that his constitutional rights were violated under 28 U.S.C. § 2254(a). He has done so.
Section 2254(a) of Title 28 empowers a district court to “entertain an apmhidatia
writ of habeas corpus on behalf of a person in custody pursuant to the judgment of a State court
only on the ground that he is in custody in violation of the Constitution or laws or treatwes of

United States.” Section 2254(d), a provision of AEDPA, sets forth a highly defestatidard

3 Because of the result the court reaches on this claim, it need not address thstisikiooal claims Lopez

raisedin his original PetitiongeePet. (asserting the same six claims Lopez asserted on direct appeal)) or the due
process claim Lopez raised in his Amended PetiseeAm. Pet; Pet'r Opening Mem. at 38). Nor does the

court reach the other componentd.opez’s ineffective assistance of claim: that Lopez’s various counsel were
ineffective for failing to adequately follow up on Cafield’s lettegdPet'r Opening Mem. at 335) and that Irving
Anolik provided him with ineffective assistance at sentensegPet'r PostHr'g Mem. at 2729). The court notes
without deciding, however, that Anolik’s admitted lack of preparatioihopez’s sentencing and failure to make any
meaningful attempt to bring the Cafield letter to Justice Demarest’s attesg@@ierallyPart 1.C) may very well
provide additional support for Lopez’s ineffective assistance cl@ifnLindstadt v. Keane239 F.3d 191, 199 (2d

Cir. 2001) (considering errors made by counsel “in the aggregate”).
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of review that federal courts must apply when reviewing a claim in a habeas petfion that
was adjudicated on the meritsstate court proceedings:

An application for a writ of habeas corpus on behalf of a person in custody

pursuant to the judgment of a State court shall not be granted with respect to any

claim that was adjudicated on the merits in State court proceedmegss the
adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the ®uprem

Court of the United States; or

(2) resulted in a decision thatas based on an unreasonable determination of the

facts in light of the evidence presented in the State court proceeding.
28 U.S.C. § 2254(d).

Thus, when faced with a claim for habeas relief that was adjudicated on theimerits
state court, the courtumst first ask whether the state court’s adjudication of the claisn wa
unreasonable under either of the two prongs of § 2254(d). For these purposes, the cowt’s revie
is “limited to the record that was before the state court that adjudicated the claiennoeriis’
Pinholster, 131 S. Ct. at 1398, and so the court may not consider evidence produced at a federal
evidentiary hearingseeLopez | 2012 WL 6027751, at *1.

If the petitioner surpasses the 8 2254(d) huttike court may nonetheless grant habeas
relief only if the petitioner has shown a violation of federal law under § 2258&ePaige v.
McDonough, No. 082V-389 (MCR) (EMT), 2008 WL 1844358, at *8 (N.D. Fla. Apr. 22,

2008). In that secorahalysis, theaurtreviewsthe claim de novo—i.e., with no deference to

the state court’s legal conclusiorSeePanetti v. Quarterma®51 U.S. 930, 953 (2007) (“When

a state court’s adjudication of a claim is dependent on an antecedent unreasonabigoapgi
federal law, the requirement set forth i2Z54(d)(1) is satisfied. A federal court must then

resolve the claim without the deference AEDPA otherwise requires.”)chBetriRyan, 677 F.3d

958, 982 (9th Cir. 2012) (althoudtanetti’'s analysis was addresse@ 2254(d)(1), the court
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could “see no reason why [its] approach should be different where a state afjudisadion of
a claim is dependent on an antecedent unreasonable determination of fact” under § 2p54(d)(2)
Thus, at that point, the court may consider evidence that was not before the stateatoding
evidence produced at a federal evidentltegring SeeLopez | 2012 WL 6027751, at *1.
For the reasons that follow, the court concludesh@Justice Demarest’s adjudication
of Lopez’'sineffective assistance claim “resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the Stat@matding,” 28
U.S.C. § 2254(d)(2)seePart 111.A); and (2)that Lopez is in custody in violation of the
Constitution or laws otreaties of the United Statdsecause his counsel rendered ineffective
assistance by failing to caluido and Rivera as alibi witnesses, 28 U.S.C. § 2254¢a)art
[11.B). The court addresses?254(d) and 8§ 2254(a) in turn.
A. Section 2254(d) Reasonableness of the State Court’'s Adjudication
During hisstate collateral proceeding, Lopez’s ineffective assistance claim was largely
based on his own sworn affidavit and the affidavits of Guido and Risach of which he
provided to Justice Demaredtis own affidavit alleges, in relevant part:
Prior to and during trial my trial attorney William Lupo, was apprised of my
intent to pursue my alibi defense. Subsequently, | gave him the names of the two
witnesses and he said he would speak to them; however, during.trike.
counseled that it was bad idea to present them since they were closely related and
because of it, the jury wabd not believe them. Being naive of the law, and most
importantly trusting in my attorney | assented to his decision. Years ddtier |
came upstate | discovered from my witnesses that Mr. Lupo[] never intedviewe
them. In fact, he never called them nor spoke to them.
(Lopez Aff. at 22.) Asdiscussedbove, the affidavits of Guido and Rivetao assetthatLupo
never contactethemabouttestifying at trial (SeePart [.B) Lopez argued that Lupo’s failure

to “interview(] the potential alibi witness or witnessasd his failure to “calbne or both of

them .. .deprived [him] of effective assistance of counsel.” ([340) Mem. at 21.)
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In her opinion denying Lopez’s motion to vacate judgmenhieh, by implication
denied his request for an evidentiary hearidgisticeDemarest provided a two-paragraph
analysis of Lopez’s ineffective assistance claim based on counselie failcall the alibi
witnesses:

Defendant first claims that trial counsel was ineffective for failing to investigate
two prospective alibi witnesses, Lydia Rivera (defendant’s rdistaw) and
Helen Guido (defendant's motherlaw). Both Rivera and Guido provided
affidavits stating that they were talking to defendant in the early morning bbur
August 31, 1989, when the shooting took place, and that they were never
contacted byLupo. Defendant’s claimhowever,is undermined because it is
directly contradicted by his own and counsel’s statements on the record. After the
close of the evidence, defense counsel Lupo placed on the record that defendant
had informed him of a singlalibi witness. Counsel told the court that he had
interviewed the witness at length and that he had advised defendant andliiis fam
that it would not be prudent to put that witness on the stand. Counsel asked
whether defendant agreed and defendanedtdtres, | agree with him.” The
court asked defendant to acknowledge whether what his lawyer said was true;
defendant replied in the affirmative and confirmed that he was satisfied in not
presenting the alibi witness. Now claiming that counsel negl¢cted/estigate

two alibi witnesses, defendant nevertheless fails to explain why he wouwtd hav
misled the court into believing that only one alibi witness existed, that defense
counsel properly investigated that witness, and that defendant had discessed th
matter with counsel. Accordingly, defendant’s new allegations are simply not
credible.

Additionally, even if counsel was aware of defendant’s purported alibi witnesses,
the Rivera and Guido affidavits do not necessarily exculpate defendant and
counselmay not be deemed ineffective for choosing not to call these two affiants
to testify. The fact that Rivera and Guido may have seen defendant in the early
hours of August 31, 1989, while sharing drinks, does not render defendant’s
participation in the shooting impossible. The affiants both lived near the building
where the shooting took place and defendant could have easily been in both
places during that stretch of time. After investigating defendant’s alleged alib
defense, counsel could have come ®riasonable and strategic conclusion that
presenting Rivera and Guido as witnesses would not benefit the defense.

(440 Opinion at % (citations omitted).
In short Justice Demarest rejected Lopez’s claim for two readmmib of which were

directedto the adequacy of Lupo’s performance: she deternfijgtiatLopez’s “new

64



allegations’related to Lupo’s investigationere “not credible” because of the statements Lopez
and Lupo made on the record at the time of trial; @)that “counsel could haveome to the
reasonable and strategic conclusion that presenting Rivera and Guido asewivads not
benefit the defense” because, due to the proximity of their residences to tlmnlotéhe

shooting, theiaffidavits “d[id] not render [Lopez’s] pdicipation in the shooting impossible

(Id.) Both of these justifications were unreasonable.

With respect to the first justificatiothe court will put aside whether it was reasonable
for Justice Demarest tond—based entirelpn Lopez’'sbrief andgeneralized answets her
guestions in court—that Lopez told Lupo about only one potential alibi witness rather than tw
Lopez’s ineffective assistance claim rested not on whether Lupo failetéteiewoneof the
two witnesses Lopez told him about, but on his claim that Lupo intervieeigterof them.
(SeeDef. 440 Mem. at 21, 23-24 If this factual issue had been resolved in Lopez’s favor,
Lupo’s investigation of the alibi defense wouallinost certainijhave beemadequate See

Pavelv. Hollins, 261 F.3d 210, 220 (2d Cir. 2001) (counsel’s failure to call petitioner's mother

as alibi witness “was based on an inadequate investjdierause, “at the very least, [counsel]
should have idectly contacted [the witnessito learn more about the testimony that she would
have offered, and to determine whether she might serve as a suitable wiseelgstea alia, on

his assessment of her credibilityBenaMartinez v. Duncan, 112 F. App’x 113, 114 (2d Cir.

2004) (“[Clounsel’s failure to inestigate alibi witnesses is particularly egregiou®dindexter
v. Booker, 301 F. App’x 522, 528 (6th Cir. 2008) (“[W] have [ ] graritadeaselief when
counsel failed to investigate, particularly when counsel declined to interviedekense

witnesses.[emphasi®mitted); Grooms v. Solem, 923 F.2d 88, 90 (8th Cir. 1991) (“Once a

defendant identifies potential eyewitnesses, it is unreasonable not to makefsone entact
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[alibi witnesses] to ascertain whether their testimony wouldra&diefense); Crisp v.

Duckworth, 743 F.2d 580, 584 (7th Cir. 1984) (“[A]n attorney who fails even to interview a
readily available witness whose noncumulative testimony may poteniafiigeadefense should
not beallowed automatically to deferids omssion simply by raising the shield of ‘trial strategy

and tactics’);McCollough v. Bennett, No. 0€V-5230, 2010 WL 114253, at *11 (E.D.N.Y.

Jan. 12, 2010) (“A failure to investigate alibi wisses is particularly egregiatjs

Justice Demarest rejectedpez’sclaim without evaluatinghis central factual issue of
whetherLupo failed tointerviewbothof the alibi withessesOn this issue, what mattered was
not Lopez’scredibility—on which Justice Demarest focusebut Lupo’s, Guido'sand Rivera’s
only theyhad personal knowledgegardingwhether Lupo spoke to Guido and Rivera. Both
Guido and Rivera swore that Lupo did not speak with themGsido Aff.; Rivera Aff.),while
Lupo hadrepresented to Justice Demarest that he “interviewed [one] alibi witness” at
“considerable length” (Trial Tr. (Dkt. 59-3) at 536-37). These conflicting ace@averise to a
credibility contest thalustice Demarest simply could not have effectively resolved without
holding an evidentiary hearing to gauge crediblity of Guido and Rivera (two women whom

Justice Demarest had never before mggeWinston v. Kelly, 592 F.3d 535, 557 (4th Cir.

2010) (finding that the state court’s denial of discovery and an evidentiarydpasotuced an
adjudication of “a claim that was materially incomplete,” and thus instructendigitrict court to

extend no deference under AEDPA to the state cduatp v. Ornoski, 431 F.3d 1158, 1169-70

(9th Cir. 2005) (state court’s resolution of a “credibility contest” betweetitgoper and law
enforcement officers was an unreasonable determination of fact where thdidamat conduct

an evidentiary hearingEanarov. Pineda, No. 1@GV-1002, 2012 WL 1854313, at *3 (S.D. Ohio

66



May 21, 2012) gtate court acted unreasonablyfail[ing] to hold a hearing at which [ ] a
credibility determination could be mdjle

Not only did Justice Demarest fail to hold a hearing, she mad&empt to resolve this
essential factual dispute, instead fixatswdely onthe briefcolloquyexchanged between her and
Lopez during trial. Thatcolloquy, however, provided little guidance on whether Lupo
interviewed Guido and Rivera. Lopspgecifically statedh his affidavitto Justice Demarestat
his statements in court were based upon Lupo’s representation to him that Lupo would speak to
the two witnesss, whichLopezonly learned years later to be false. (Sepez Aff. at 2
(swearing that Lupo “said he would speak to” Guido and Riveaal_thpo later “counseled that
it was a bad idea to present them since they were closely related,” and tlestg“fidive of the
law, and most importantly trusting in [Lupo, Lopexjsented to his decisiot)’) Thus,Lopez’s
answer of “Yes” when Justice Demarest askedihwmat Lupo said in court was true (Trial Tr.
(Dkt. 59-3) at 537yvas not informative in light of the evidence before Justice Dematastost,
it showed that Lupo indeddld Lopez that he had spoken waither Guido or Rivera.Once
Lopez explained to Justice Demargsthis affidavit)why he gave affirmative answers during
their brief colloquy and showed her tvaffidavits explicitly contradicting Lupo’s statements
Justice Demarest could not have reasonably evaluated Lupo’s investigationtivgaring live
testimony fronthe only living people with personal knowledgéating to that investigation

Justice Demarest’s second justification was unreasonable for similar redtssrisue,
as discussed above, that the alibi witness affidavits did not concluskaigrate Lopezeven
fully crediting their contentd,opez couldootentiallyhave been with Guido and Rivera on the
morning of the shooting and still committed the crim@edPart 11.B.3.) Buthis possibility

alone surely does not make Lupo’s decision objectively reasooiableen strategic in nature
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The question of whether Lupo reasonably decided not to call Guido and Rivera depends on the
credibility of the witnesses and thkelihoodthat Lopez could ha/committed the crime in light

of his location around the time of the shooting, which in turn would determine the likelihood that
the alibi witnesss testimony would have benefited Lopez’s defense. If Lupo failed to interview
eitherGuido and Rivera atla—a possibility that, as discussed above, Justice Demarest did not
reasonably addressthen Lupo would have hatb information abouthelikelihood that Lopez

could have committed the crime in light of their testimony, and could not have regsonabl

decidedaganst calling them on this basi§eePave] 261 F.3d at 22@enaMartinez 112 F.

App’x at 114; Poindexter, 301 F. App’x at 528; Grooms, 923 F.2d af®€p 743 F.2d at 584,

McCullough, 2010 WL 114253, at *11An evidentiary hearing was thus nesaryboth (1) to
determinewhether Lupo in fact interviewed Guido andRiveraand obtained details on the
timing and nature of their experiences with Lopez on the day of the shooting, which woul
inform whether Lupa@onducted an adequaterestigationof these withesseand (2)to provide
Justice Demarest herself withose details so thahe could determine the likelihood that Lopez
could have committed the crime in light of his interactions with Guido and Rivera, whidd
inform her as to the resanableness of Lupotdtimatedecisionnot tocall them Instead, Justice
Demarest focused solebn the fact that the affidavitid not establish Lopez’s innoceneéh
absolute certaintyThatwasunreasonable.

In sum, Justice Demarest’'s deciswas unreasonable because it was based on a
“materially incomplete” analysisWinston, 592 F.3@&t557. First,she found that Lopez’s
claimslacked credibility without developing—and, indeed, disregarding entirdg-eentral
and contestethctual issuef whether Lupo failed to speak widither Guido orRiverabefore

deciding not to call thenseeid.; Earp 431 F.3d at 1169-7@anarg 2012 WL 18543133, at *3,
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a fact thaif decided in Lopez’s favowould almost certainly render Lupo’s assistance

ineffective undeivell-establishedase lawsee e.g, Pave] 261 F.3d at 22(PenaMartinez 112

F. App’x at114; Poindexter, 301 F. App’x at 528; Grooms, 923 F.2d a€é6p 743 F.2d at

584; McCollough, 2010 WL 114253, at *11. Second, she failed to ascertain the likelihood that
Lopez could have committed tkame in light of the timing and nature of his interactions with
Guido and Rivera on the morning of the shooting, anaitetested factuassuethat was
critical to whether Lupo’s decision had a basisesasonable trial strategy and one that Justice
Demarest could not have reliably settie@ithout holding an evidentiary hearing. Thdastice
Demarest’s adjudication of Lopez’s ineffective assist claim “resulted in a decision that was
based on an unreasonable determination of the facts in light of the evidence presteted i
State court proceedirig 28 U.S.C. § 2254(d)(2).

B. Section 2254(a): Constitutional Violation

Because Lopez hasrpassed AEDPA’S 2254(d) hurdle, the court must next decide
whether he is “in custody in violation of the Constitution.” 28 U.S.C. § 2252Ka)alsdaige
2008 WL 1844358, at *8. Here, the court’s review is de nsgePanettj 551 U.Sat953;
Detrich 677 F.3d at 982, and it may consider the evidence that was produced at the evidentiary
hearingsseeLopez | 2012 WL6027751, at *1. But before the court conducts its de novo
analysis of Lopez’s ineffective assistance claim, it must resolve améaigeissue.

1. Admissibility of the Alibi Witness Affidavits

The parties dispute whether the affidavits of Guido and Rivera are admissiliehande
Federal Rules of Evidend?. (SeeSept. 11, 2012, Pet'r Ltr. at 4-5; Sept. 12, 2012, RespatL.tr.

3.) The court holds that they are.

3 The court did not need to rduct an analysis under the Federal Rules of Evidence in ruling on Lopez’s

actual innocence claim because, as discussed above, such cldinmt borind by the rules of admissibility that
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The Federal Rules of Evidence appiyfederal habeas proceedingsLoliscio v. Goord,

263 F.3d 178, 186 (2d Cir. 2001) (citing Fed. R. Evid. 1101(@jder Rules801 and 802,
“[a]ny statement that is made by a declarant not testifying at trial, offered in evidegmove
the truth of the matter asserted, is excluded as hearsay absent applichbiigyof the hearsay

exceptions provided in the Federal Rules of Evidence or a relevant stafuited Stats v.

Carneglia 256 F.R.D. 384, 391 (E.D.N.Y. 20097 he “traditional” exceptions to the hearsay
rule are set forth in Rules 803 and 804, Whiere (as hereg statement falls within none of these
traditional exceptions, it may nonetheless be admissitenthe “catckall” or “residual”
exceptionin Rule 807.1d. at 391-92.The parties both acknowledge that the alibi witness
affidavits are hearsay, but dispute whether they are admissible under Rul&883eqt. 11,
2012, Pet'’r Ltr. at 4-5; Sept. 12, 2012, Resp. Ltr. at 3.)

Rule 807 must be invoked “very rarely, and only in exceptional circumstances.” Parsons

v. Honeywell, Inc., 929 F.2d 901, 907 (2d Cir. 1991t }contains five requirements: (lthe

statement has equivalent circumstantial guarantees of trustworthines#’ig®ffered as

evidence of a material fact”; (3) “it is more probative on the point for whicloiféesed than any

would govern at trial.”Schlup 513 U.S. at 328Moreover, as Rgondent does not dispute, the court did not need
to discuss the Federal Rules for the purposes of its § 2254(d) andlysike Demarest, after all, did consider the
alibi witness affidavits in ruling on Lopez’s motion to vacate judgmeze#440 Opinio at 56), and so the
documents must be considered in order to determine the reasonablenesieoisien. See28 U.S.C.§ 2254(d)(2)
(court may not grant habeas relief un8&254(d)(2) unless the state court’s decision “was based on an
unreasonableatermination of the facis light of the evidence presented in the State court proceedingphasis
added)).

B Although the court cacludes that the alibi witness affidavige admissible under a straightforward
application of the Federal Rulgsnotes that “[t]he discretion generally afforded judges in makidgatiary

rulings is widened in habeas corpus cases” because of both (1) “the nwatjumy of the proceeding” and (2) “Rule
7 of the Rules Governing Section 2254 Cases in the USiegds District Courts, which allows introduction into the
record of materials that would be excludable on hearsay and other evidgntiamds in most federal trial

contexts.” 1 Randy Hertz and James S. Liebman, Federal Habeas Corpus Practioeeahe 21.2 (6th ed.

2011) (citing Amadeo v. Zanpi86 U.S. 214, 227 n.5 (19883ke alsd Jack B. Weinstein 8argaret A. Berger,
Weinstein’s Federal Evidendel 02.06 & n.1 (2d ed. 2012) (the Federal Rules “offer[] ample justification and

support for Iss restrictive application of the rules of evidence in different kindasds,” and “strict application of
the rules of evidence is not warranted in#uny . . . hearings”).
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other evidence that the proponent can obtain through reasonable ef@rtaimitting it will
best serve the purposes of these rules and the interests of justice”; ahd (Bpfionent gives
an adverse party reasonable notice of the intent to offer the statement artititlapal Fed.

R. Evid. 807see alsoSilverstein v. Chase, 260 F.3d 142, 149 (2d Cir. 20gTI]}he evidence

must, in other worddulfill five requirements: trustworthiness, materiality, probative

importance, the terests of justice and noti€eSchering Corp. v. Pfizer Inc., 189 F.3d 218, 231

(2d Cir. 1999)internal quotation marks and alteration omitted).

The second, third, and fifth requirements are easily satisfied here. dsvigffare
materialbecausehey support Lopez’s alibi. They are more probative than other available
evidence because both Rivera and Guido are unavailable to.t¢SesRivera Death
Certificate; McHale Aff.;Zduniak Aff,, supra n.§ And Lopez provided Respondent with
reasonable notice of his intent to offer the affidavits—he provided th&ustice Demarest
2010 in connection with hisollateral proceedingandhe notedin Septembehis intent to offer
the affidavitsin lieu of live testimony.(SeeSept. 11, 2012, Pet'r Ltr. at%l)

The fourth Rule 80Tequirement (interests of justice) generally collapses with the first
(trustworthiness§* Seeln re Drake 786 F. Supp. 229, 234 (E.D.N.Y. 1992hus, he
admissibility of the abi witness affidavits comes down to whether they have “equivalent
circumstantibguarantees of trustworthiness.” Fed. R. Evid. 807(a)(1).

The word‘equivalent’refers tothe traditional hearsay excemtis in Rules 803 and 804.

Fed. R. Evid. 807(ajes alsoSchering 189 F.3cat 233 (“The traditional exceptions to the

hearsay rule ... provide the benchmark against which the trustworthiness of evidence must be

3 Respondent challenges only Lopez’s satisfaction of the first recqermtead does not contend that

admission of the affidavits would not be in the interests of justice foe season independent of their lack of
trustworthiness. SeeSept. 12, 2012, Resp. Ltr. a) 3
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compared in a residual hearsay analysisB)idence mayhus be admitted under Rule 807 only
if it “possesses all the particularized guaranties of trustworthiness foumel athter hearsay
exceptions.”In re Cornfield 365 F. Supp. 2d 271, 278 (E.D.N.Y. 2004). Undese¢h@ditional
exceptions, the proponent of thearsayhas the burdeaf showingits trustworthiness See

United States v. Paulino, 445 F.3d 211, 220 (2d Cir. 200B).carry this burden, he must point

to evidence that corroborates both the declarant’s trustworthiness and the truthaséthergt”
Id. (internal quotabn marks omitted) “[T]he inference of trustworthiness from the proffered

‘corroborating circumstances’ must be strong, not merely allowaklaited States v. Salvador,

820 F.2d 558, 561 (2d Cir. 1988ke alsdJnited States v. Bahad#®&54 F.2d 821, 829 (2d Cir.

1992)(if a statement fails Rule 804’s “corroborating circumstances’itésbviously lacks
equivalent guarantees of trustworthiness”).

The court’s inquirywith respect to trustworthinegsguided bythe“four classes of risk
peculiar tolhearsay] evidence: those df) (nsincerity, (2) faulty perception, (3) faulty memory
and (4) faulty narration.’Schering 189 F.3d at 232. “The hearsay rule ordinarily prohibits the
admission of out-otourt statements by declarants on the theory that-esaasination can help
test forthese four classes of errorld. Theguarantees of trustworthiness in the exceptions to
the hearsay rule afa function of their ability to minimize some of the[se] four classic hearsay
dangers.”ld. at 233. Thus, although “a hearsay statement need not be free from all four
categories of risk to be admitted under Rule 807,” the coustconsider “the relative degree to
which the evidence offered is prone to [the foigks.” 1d.

The second, third, arfdurth ategoriesarenot particularly problematic here. Guido and
Rivera knew Lopez very well and almost certaicyld not have “misperceived” that they were

with him on the morning of the shooting absent some lapse in memory. And the riskyof fau
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memory isminimal as well, for the reasons discussed in Part I1.A.1. Although sixteenhgzh
passed between the shooting and the signing of the affidavits, both Guido and Rivera described
the maning of the shooting in detaiboth rememberediscussing the dagreenent between

Lopez and Julianauido remembered that she was normally awake at around the time she saw
Lopez because of haridnight shift at the hospitaénd Rivera remembered the weataed the

people present at her house that morniageGooce v. United States30 F. Supp. 2d 469, 475

(D. Md. 2010) {[W]hether a statement i[s] rich in detalil .[is] relevant to the trustworthiness

determination.”)see alsdJnited States v. SablaNo. 00CR-00531 (WYD), 2008 WL 700172,

at *25 (D. Colo. Mar. 13, 2008) (“The detailed nature of the letter makes it more tristwor
The risk of faulty memory is particularly low because, safber the events in questieronce
Lopez was arrested and indictethe affiants expected that they would need to remember their
interactions with Lopez (SeeGuido Aff. (stating that “during [Lopez]’s trial, [she] remember|[ed
Lopez] telling [her] to expect to be called to testjfyRivera Aff. (prior to Lopez’s trial, she
“specifically advised him that when he spoke to his lawyer,” he should “make @leian that

[she] was willing to testify on his behalf”).Jhere is also no apparent risk of faulty narration,
such asvhere testimony “reflect[s] confusion” or where thigness “simply missp[eaks].Rus,

Inc. v. Bay Indsg., Inc., 322 F. Supp. 2d 302, 308 n.3 (S.D.N.Y. 20(3yth witnesses stated

without ambiguity(and in writing) that they were with Lopez on the morning of the shooting and
gave relatively clear accoumnbfthe basics of theinteractions with Lopez. Although the
witnesses could natescribethetiming of these interactions with precision, this is not a problem
of “faulty narration” but simply a fact thatight maketheir testimony less compellindSece

Part 11.B.3.) The court must assume that the witnesses would have been simijaegise if
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they had been called to testify in person, but need not disregard their affidavits loasikiln
other words, the problem of imprecision goes to thelaits’ weight, not their admissibility.

The onlypotentially significant hearsay risk present with the alibi witness affidavitg is th
risk of insincerity—that is, the risk that Guido and Rivera were lying in thiedlaafts about
their interactionsvith Lopez on the night of the shootinglad the witnesses been available to
testify, this class of errarould have been tested with crassamination Nevertheless, for the
reasons discussed in Part 11.A.1, the court does not consider the riskoéritgito be a major
concern. The affidavits are detailed, internally consistent, and subsyactiadistent with each
other. Because they were submitted in connection wipndinglitigation, Guido and Rivera
presumablyexpected to be subject tass-examination on their contents, and indeed intended to
testify before this court until shortly before the evidentiary hearihgmhey became unable to

do so. SeeBohler-Uddeholm, 247 F.3d at 113 (upholding decision to admit affidavit based in

part o the fact that “the declarant was aware of the pending litigation at the time he made th
declaration and thus knew that his assertions were subject to cross examinateonal(i
guotation marks omittgl And onceagain, the court rejects Respondent’s suggestion that
Guido and Rivera fabricated false affidaoecause of their familial relationskigvith Lopez
theserelationship (1) would not by themselves persuade the court to reject tstimony see

Brownridge, 2010 WL 2834829, at *6ee ale Wright, 183 F.3d at 133EZmolen 80 F.3d at

1289; and (2had ended long before GuidodaRivera wrote their affidavits, which occurred
twelve years after Lopez’s remarriage and his loss of virtuallyoallact with those head
previously consideredsfamily. (SeeFirst Ev. Hr'g Tr.at20-21.)

In short three of the four classic hearsay dangers are abseeglogible and the court

does not find a significant risk of insincerit®ee generall$chering 189 F.3d at 23%earsay
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“need not be free from all four categories of risk to be admitted under Rule 807.”). The
affidavits—as well as the trustworthiness of the affiantge corroborated (Hy each other
(2) by Lopez’s testimony, which, as discussed above, was substantially consishetitewi
affidavits (seePart 11.B.4; and (3)by Chapman’s recantation statemer@sfield’s letter,and
Diaz’s testimony, each of which suggesitss the affidavits, that someone other than Lopez
committed the murderCf. Paulino, 445 F.3d at 228alvade, 820 F.2d at 561Thus, Lopez
has met his burden of showing that the affidavits possess “equivalent cinctiahgpaarantees
of trustworthiness” to the traditional hearsay exceptions. Fed. R. Evid. 807. Inde=mmrthe
finds no good reason to douhetrustworthiness of Guido and Rivevatheir affidavits Cf.

United States VCamacho166 F. Supp. 2d 287, 299 (S.D.N.Y. 2001) (“With respect to

exculpatory statements, the purpose of the corroborggurirement is to prevent criminal

accomplicedrom fabricating evidence at trial.” (citiridnited States v. Rodriguez, 706 F.2d 31,

40 (2d Cir. 1983))).
Because the affidavits satisfy all five of tRele 807requirementsand the interests of
justice would be served by considering théinis case presents “exceptional circumstances”

calling for the residual exception to the hearsay rilarsons, 929 F.2at 907. Accordinglythe

courtwill consider the affidaviten ruling on Lopez’s ineffective assistance of counsel claim.

2. Merits of Lopez’'sineffective Assistance of Counsel Claim

The Sixth Amendment provides: “In all criminal prosecutions, the accused igogll e
.. . the Assistance of Counsel for his defence.” U.S. Const. amend VI. This right to counsel
which appliesto the states as a component of the right to “due process of law” secured by the

Fourteenth AmendmerggeeEvitts v. Lucey, 469 U.S. 387, 394 (198&)compasses “the right

to theeffectiveassistance of counseMcMann v. Richardson, 397 U.S. 759, 771 n.14 (1970).
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Claims of ineffective assistance of coursed governed by the Supreme Court’s holding in

Strickland v. Washington, 466 U.S. 668 (1988geWilliams v. Taylor, 529 U.S. 362, 390

(2000). Stricklandestablished two requirements for sutdiras: the petitioner must
demonstratél) that“counsel’s performance was deficient” and (2) “that the deficient
performance prejudiced the defense.” 466 U.S. at 687.
a. Performance

UnderStricklands “performance” prong, a petitioner must shihat trial counsel’s
representation “fell below an objective standard of reasonableness” measured tedglirig
professional norms.’Id. at 688. “Constitutionally effective counsel embraces a ‘wide range of
professionally competent assistance,” and ‘counsel is strongly presumed terdared
adequate assistance and made all significant decisions in the exercise of tegsofedsional

judgment.” Greiner v. Wells417 F.3d 305, 319 (2d Cir. 2005) (quotmickland 466 U.S. at

690). “A fairassessment of attorney performance requires that every effort be madertateli
the distorting effects of hindsight, to reconstruct the circumstances ofetswisllenged
conduct, and to evaluate the conduct from counsel’s perspective at the $Sitnekland 466
U.S. at 689. Thus, a court must “not normally fault counsel for foregoing a potentiéfiyl fr
course of conduct if that choice also entails a significant potential downsidethedawyer
otherwisehad “a reasonable justification for the decision.” Greid&i7 F.3d at 319 (inteal
guotation marks omitted). “[S]trategic choices made after thorough inuestigé law and
facts relevant to plausible options are virtually unchallengeable; andystrelt@ices made after
less than complete investigation are reasonable precisely to the extent that feasonab

professional judgments support the limitations on investigati&tritkland 466 U.S. at 690-91.
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“The decision not to call a particular witness is typically a questionabfstiiategy,”

United States v. Luciand 58 F.3d 655, 660 (2d Cir. 1998), and the Second Circuit “ha[s] been

especially hesitant to disturb such strategic decisi¢tes/e) 261 F.3cat217. But as discussed
in Part Ill.A, it is well-established thahe refusakven tanterviewa witnesswith potentially
exculpatoryinformationcannot be considered “strategic” ahdisgenerallyconstitutesieficient

performance Seeg e.q, id. at220-21;PenaMatrtinez, 112 F. App’xat 114; Poindexter, 301 F.

App’x at 528;_Griffin v. Warden, Md. Corr. Adjustment Ctr., 970 F.2d 1355, 1358-59 (4th Cir.

1992); Grooms, 923 F.2at 90; Lawrence v. Armontrout, 900 F.2d 127, 129 (8th Cir. 1990);

Harris v. Reed894 F.2d 871, 878-79 (7th Cir. 199Q)isp, 743 F.2dcat584; McCollough, 2010
WL 114253, at *11.

In light of this case law, the performance prong of Lopez’s ineffectsistaace claim
would berelativelyeasy to resolve itopez could establish that Lupo never interviewed Guido
or Rivera. As noted above, Guido and Rivera bwstified asmuch but Lupo himself
represented that he did interview at least one of them. Ti&delr. (Dkt. 59-3) at 536-37.) And
although Lopez now claims that he told Lupo about two alibi witnesseki(st Ev. Hr'g Tr. at
15, 19), Lupo stated during trial that Lopez told him about only areeT{sal Tr. (Dkt. 593) at
536), and Lopez representatithat time thabLupo’s statement was truadeid. at 537). Thus,
whether Lupo adequately investigated thiei avithesses depends largely on whether the court
believes (1)Guido’s and Rivera’s statements that Lupo never interviewed either of them or
(2) Lupo’s statement that he interviewed the only alibi witness of whom he was.awar

Unfortunately, because Lupo, Guido, and Riaxeall unavailable to testify, it is
difficult for the court tagauge their relative credibilityThus, particularlypecause of the strong

presumption to which Lupo’s decisioare entitlegdseeStrickland 466 U.S. at 690Greiner 417
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F.3d at 319, the court will assume without deciding that Lupo conducted an adequate
investigation into Guido and River&levertheless, the courbtes itsserious concernd) as to
whether Lupo interviewedtler of the alibwitnesses and (2) assuming he did interview one of

them, as to why he did nbhd out about and interview the secor@f. Wiggins v. Smith 539

U.S. 510, 527 (2003) (“In assessing the reasonableness of an agonvegtigatiorf | a court
mustconsider not only the quantum of evidence already known to counsel, but also whether the

known evidence would lead a reasonable attorney to investigate f)rtBegelow v. Haviland,

582 F.3d 670, 670 (6th Cir. 2009) (counsel provided ineffective assest@here “counsel could
have uncovered [alibi] witnesses with minimal additional investigation”).

Although the courassumes thdtupo properlyinvestigated_opez’s alibi defense—
despite the concerns discussed above—Lupo’s failualteither alibiwitnesswas not based
on reasonable trial strategy.

As an initial matteran attorney’s failure to call an available alibi witness must be based
onsomereasonablgustificationin order for higepresentatioto satisfy the Sixth Amendment
SeePave| 261 F.3d at 220 (“[A]n attorney’s failure to present available exculpatory edenc
ordinarily deficient, unless some cogent tactical or other consideratiomnej $tif);
PenaMartinez 112 F. App’x at 114 (“Although a decision not to call particwédnesses is
typically a question of trial strategy, an unexplained failure to call credlifbiewvitnesses cannot

be considered reasonable trial strategyopre v. Kirkpatrick, No. 092V-0457 (T), 2011 WL

1233124, at *14 (W.D.N.Y. Mar. 30, 201B4ane). At the same time, the attorney need not
necessarily articulate thatstificatiory the court must “affirmatively entertain the range of
possible reasons [ ] counsel may have had for proceeding as [he] did.” Pinholster, 13t S. Ct

1407 (internal gotation marks omittedgee als@reiner 417 F.3d at 320 (court must “look for
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legitimate justifications for [counsel's] conduct, including justificatioasisparent on the record
and justifications offered by counsel”).

Here,the record indicates one explanation that Lsgadedfor his failure to call the alibi
witnesses: that Guido and Rivera were “closely related” to Lopethasdvould not be
believable to the jury. (Lopez Aff. at Eirst Ev. Hr'g Tr.at 17.) This relationship alone does
not reasonably justify a decision riotcall witnesses with potentially exculpatory evidenSee
Pavel 261 F.3d at 220 (counsel rendered ineffective assistance where he failed to call the
defendant’s mother at trial because “there [was] simply no stiggen the record that there
was any reasonot to put [her] on the staf)d Poindexter, 301 F. App’x at 529 (counsel’s failure
to call alibi witnesses because of their “close relationships with [pedifiowas unreasonable
“because alibi witnesses eft have close relationships with the defendant”); Bell v. Howes, 757
F. Supp. 2d 720, 737 (E.D. Mich. 2010) (“[A] decision not to call an alibi witness based upon the
alibi witness'’s close relationship with the defendant is not sound trial stia¢egysé¢ ] it is the
nature of alibi witnesses that they typically have some sort of a relationishifhev
defendant.”) Brownridge, 2010 WL 2834829, at *6 (“[A]n alibi is not disingenuous merely
because it involves family members.”)t is the facts of theparticular case, and the pattiar

alibi defense that mattérRaygoza v. Hullick, 474 F.3d 958, 963 (7th Cir. 2Q@0dmpard_una

v. Cambra, 306 F.3d 954, 958, 961 (9th Cir. 2002) (counsel provided ineffective assistance
because of his failure to call defendant’s sister and mother as alibi withessesiied by306

F.3d 954 (9th Cir. 2002andMadrigal v. Yates662 F. Supp. 2d 1162, 1190 (C.D. Cal. 2009)

(holding that counsel rendered ineffective assistance because heédaiédithe petitioner’s
brother as an alibi witness, and noting that “the mere fact that [the witnesa]family member

does not render [counsel’s] failure to present his corroboration of Petitioner’sadibiess”),
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with Dolan v. Donelli, No. 08=V-5891 (JS), 2010 WL 5491101, at *20 (E.D.N.Y. Dec. 30,

2010) (counsel reasonably decided ngtresenthe petitioner'snother and father as alibi
witnesses where “the parents provided scant alibi support” because theytharad present

or saw the petitioner very briefly), aibrales v. Greiner273 F. Supp. 2d 236, 256-57

(E.D.N.Y. 2003) (counsel’s decision not to call getitioner’'s mother as an alibi witnesdfa
petitioner’s second trial was reasonable because, at the first trial,dsheokied an alibi for a
different day than the date of the crim&hus, to the extent that Lupo decided not to call Guido
and Rivera based solebyn their relationship with Lopez—and regardless of the degree to which
their testimony could exculpate hirthis decision was unreasonabBeePave] 261 F.3d at

220 Poindexter, 301 F. App’x at 52Bell, 757 F. Supp. 2d at 737; Brownridge, 2010 WL

2834829, at *6.
The court hasaffirmatively entertain[ed]” any otherpbssible reasons (ipo] may have

had for proceeding as [he] did®?inholster, 131 S. Ct. at 1407, and finds none that would be

reasonable One possibilityis the vagueness of Guido and Rivagto the timing of their
interactions with Lopez on the morning of the shooting, in combination with the proximity of
their homes to the crime scene, both of which may have undermined the effectofahegs
testimony (SeeResp. PosHr'g Opp’n at 31.) But even assuming that their trial testimony
would have been no more specitan their affidavitasto thetiming of these mteractions—
whichis notselfevident given the suggestion in their affidavits that Lopez could not possibly
have committed the shootinghatdoes not provide a reasonable basis for deciding not to call
them. SeeMadrigal 662 F. Supp. 2d at 119QT]hat a witnessmightnot . . .make the best
appearance’ at trial is not a reasonable basifafling to call a witness.(quoting_Avila v.

Galaza 297 F.3d 911, 920 (9th Cir. 2002))).eti¢,Lupo “did not forego an alibi defense in
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favor of abetterdefeng.” Bell, 757 F. Supp. 2d at 737 (emphasis added). Instead of pursuing
an alibi defense, Lupo pursued case at aJlan option that can hardly be consideisdategic”
SeeWood v. Allen, 130 S. Ct. 841, 853 (2010) (Stevens, J., dissenting) (“A decision cannot be
fairly characterized as ‘strategic’ unless it is a conscious choice between itivodtgand

rational alternatives.})cf. United States v. Smifi13 F. Supp. 2d 879, 909-10 (E.D. Va. 1999)

(“When [an]alternativelegal strategy is rasonable, . .this Court will not. . . second guess
counsel’s legal tactics(emphasis addeq)

Although Guido and Rivera were not perfect witnesses, the caamnot imagine any
significant harm that was likely to resédbm callingthem to testify—only benefit, and
potentially tremendous beneft. SeePave] 261 F.3d at 220 (counsel rendered ineffective
assistance because “there [was] simply no suggestion in the record thatahamyweason not
to put fthepetitioner's mother] on the stand@f. Greiner 417 F.3d at 319 (court must “not
normally fault counsel for foregoing a potentially fruitful course of condubtt choice also
entails a significant potential downside” (emphasis adde&h)in Pave] “[i]t should have been
obvious to [Lupo] from the outset that [Lopez’s] trial . . . was going to becalksd ‘credibility
contest.” 261 F.3d at 220. And presenting Guido and Rivera as witnesses would have been
consistent with the misidentification stratdgypo took in attempting to undermine the
credibility of the prosecution'witnesses-that is, a showing that Lopez was with Guido and
Rivera at the time of the crime would have been consistent with Lupo’s arguntedh#mpman

had identified the wrong person as the shooter.

s Of course, there is always the possibility that paadigtbeneficial testimony will be so thoroughly

undermined on crossxamination that the testimony ends up decreasing the defendanitslityed the eyes of the
jury and thus harming the defendant more than helping him. But this fibsglpresenwith just about any alibi
defense-indeed, just about anyitness—and cannot alone justify a failure to present potentially exculpatory
evidence.SeePave] 261 F.3d at 220 (“[A]n attorney’s failure to present available exculpatodence is
ordinarily deficient unless some cogent tactical or other consideration justified it.” (emitaiasl)).
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In short, so far as the record shows, callbygdo and Rivera as witnesses was clearly
better option than presenting no casallatheir testimony would likely have undermined the
prosecution’s already flimsy case against Lopgathoutanysignificantlikely downside that is
apparent to the court. Lupdailure to call thenthus constitutes deficient performance.

b. Prejudice

UnderStricklands “prejudice” prong, the petitioner must show that “there is a reasonable
probability that, but for counsel’s unprofessional errors, the result of the progeeslitd have
been different.”466 U.S.at 694. “It is not enough for thipetitioner]to show that the errors had
some conceivable effect dine outcome of the proceeding,” Btite [petitioner] need not show
that counsel’s deficient conduct more likely than not altered the outcome in tlie lchse 693.
Instead, “[a] reasonable probability is a probability sufficient to undernanédence in the
outcome.” Id. at @4,

The ourt has no difficulty concluding that Lopez was prejudiced by Lupo’s failure to
call Guido and Rivera as witnesséSourts have “recognized that when trial counsel fails to
present an alibi witness, ‘[t]he difference between the case that was ancethigatasiould have

been is undeniable.”Caldwell v. Lewis 414 F. App’x 809, 818 (6th Cir. 201@lteration in

original) (quotingStewart v. Wolfenbarger, 468 F.3d 338, 361 (6th Cir. 2007)). Indeed,

“[e]yewitness identification evidence . isprecisely the sort of evidence that an alibi defense
refutes best.”Griffin, 970 F.2d at 1359. Had Guido and Rivera testified—which they both
swore they were ready to-ddahey would have provided strong (albeit imperfestidence that
Lopez was with them around the time of the shooting, thus undermining the already weak
testimony the prosecution presented at tridier€ is a reasonable probability that this evidence

would have swayed the jury to a verdict of not guiBeeStrickland 466 U.S. at 694.
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Respondent attempts to challenge Lopez’s showing of prejudice by arguagpyethat
“[t]he prosecutor would have impeached any testimony by Guido and Rivera on the grounds of
bias, vagueness, and proximity to the crime scene.” (RespHPgsPpp’nat 33.) The court
has little to add to what it has said abovfl]tie simple fact that [Guido and Rivera] were
family members did not rendeounsel’s [ineffective assistandedrmless.”Luna, 306 F.3d at

962;see alsdMadrigal 662 F. Supp. 2d at 119Despite [thealibi withess] being Petitioner’s

brother, [the witness’s] testimony . would have clearly undermined the prosecution’s relatively
weak case against Petitioner.’And the fact that Guido and Rivera could not establish Lopez’s
alibi with certaintydoes not change the court’s conclusion that theneeasbtnable probability

that theirtestimony would have changed the jury’s verdicin already questionable case

Strickland 466 U.S. at 694 (emphasis adde#e alsdBigelow, 576 F.3cat 291 (failure to

produceanalibi witness at trial was prejudicial even where the state postconvictionhealrt

said that the alibi witness@guld have been “unconvincingRaygoza v. Hulick, 474 F.3d 958,

965 (7th Cir. 2007§“Obviously, a trier of &ct approaching the case with fresh eyes might
choose to believe the eyewitnesses and reject the alibi evidence, but thisfaoemetver had
the chance to do so. This undermines our confidence in the outcome of the proceedihgs . . .

Brown v. Myes, 137 F.3d 1154, 1157-58 (9th Cir. 1998) (petitioner suffered prejudice from

counsel’s failure to present testimony of alibi withesses even though thieroi®g‘was vague

with regard to tim®; cf. United States v. Agurs, 427 U.S. 97, 113 (1976)f(tfi§ verdict is

already of questionable validity, additional evidence of relatively minor tapce might be

sufficient to create a reasonable doubt.”)
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Because of.upo’sfailure to call Guido and Rivera as witnesdes, “‘performane was
deficient” Strickland 466 U.S. at 687This “deficient performance prejudiced the defenskel.”
Lopez thus received ineffective assistance of counsel in violation of the Sixth aneeRturt
Amendments and is “in custody in violation of the Constitution.” 28 U.S.C. § 2254(a).

IV.  CONCLUSION

Lopez’s habeas case presents a number of close legal isstiebecause of the stringent
standards governing federal habeas review and because of the unavailaimatyydfey
players But what is far from close in the court’s view is that Lopez has been wrogded b
State of New York.This wrongdoing has ranged from an overzeatoukdeceitfutrial
prosecutaorto a series oindolent andll -prepared defensatorneys; ta bewildering jury
verdict; and to the incomprehshle Justice Demarestho so regrettablyailed time and time
againto give meaningfutonsideration to the host of powerful arguments Lopez presented to
her. The result is that a likely innocent man has been in prison for over theggyyears. He
should be released with the Statapology.

Lopez’s Petition for Writ of Habeas Corpus is GRANTED. “The typical raliééderal
habeas corpus is a conditional order of release unless the State elects he seicgessful

habeas petitioner.Herrera v. Collins, 506 U.S. 390, 403 (1993). Respondéheisfore

ORDERED to release Lopez within sixty days “unless New York State hésatpointtaken

concrete and substantial steps expeditiously to retryj[hiRavel 261 F.3d at 229The Clerk
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of Court is directed to enter judgment and to close this case.

SO ORDERED.
/sl Nicholas G. Garatfi
Dated: Brooklyn, New York NICHOLAS G. GARAUFIS
Januaryl6, 2013 United States District Judge
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