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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________________ X
JOHN P. STELLA,
MEMORANDUM & ORDER
02-CV-4940 (NGG) (LB)
Plaintiff,
-against
JOHN E. POTTERPostmaster General,
United States Postal Service,
Defendant.
___________________________________________________________________ X

NICHOLAS G. GARAUFIS, United States District Judge.

Plaintiff John P. Stella (“Plaintiffor “ Stelld), proceedingpro se brings thisaction
againstlohn E. Potter, Postmaster General ofth#ed States Postal Service (“Defendant”)
under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 20@9seq (“Title VII") and the
Rehabilitation Actof 1973, 29 U.S.C. § 7(dtseq This courtnitially dismissed Plaintiff’s
actionpursuant to Rule 12(c) of the Federal Rules of Civil Procedure on the grounds that

Plaintiff failed to timelyexhaushis administrative remediesStella v. Potte(* Stella I'), No.

02-CV-4940 (NGG), slip op. (Docket Entry #23By summary order, the Second Circuit
vacated and remanded this court’s opinion and instructed this cal@titteunder the summary
judgment standard, with a full record, whether Plaintiff had in fact contacted an Equal
Opportunity Office (“EEO”) counselor within thirty days of the alleged disicratory act, and if
not, whether the time period in which he was required to do so should be tolled as a result of

Plaintiff's mental iliness Stella v. Potte(* Stella II'), No. 04-1547-cv, 297 Fed. Appx. 43, 2008

WL 4682584 at*2 (2d Cir. Oct. 24, 2008) (summary order). Following the Second Circuit’s
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mandate Defendant filed a Motion for Summary Judgment on December 22, 2D08ket
Entry #34.) For the reasons that follow, Defendant’s Motion is GRANTED.
l. CLAIMS
Plaintiff filed this suiton August 30, 2002, alleging that he was subjedigorimination
in violation ofTitle VII andthe Americans with Disabilities Adt’ADA”) , 42 U.S.C. § 1120ét
seq. The court construes Plaintiff's ADA claim as a claim under the Rehabilitatioh Act.
Plaintiffs Complaint allegethat, during his prioemployment with th&ostal Service, a
supervisor statedHim Italian Him Gangester [sic]tluring a removal hearing. (Comf@lection
8 (Docket Entry #1). The Complainfurther allegeshat, according to Plaintiff's “best
recollection,” the discriminatory act occurred in September 198d.at(Section 5.) In a letter
to the court dated November 7, 2003, Stella asserted that the alleged incident occurred on
December 7, 1988. (Def. Ex. WThe Complaint states that Plaintiffl] id initiate contact with
EEO soon after, but became depressed. Treated at V.A. hospital for last 12 rydepsdssion.
Statement of racial slur is in minutes of hearing of removal action. Bechuosedepression
and on medication, could not proceed with the EEO Contact.” (Compl. Segtion 8.
Defendant’s Motion for Summary Judgment contends {haPlaintiff failed to timely
exhaust his administrative remedies under Title VII and the Rehabilitatio2A&laintiff
failed to demonstrate entitlement to equitable tolling of a period spanning approximately twelve
years; and (3) even Hlaintiff could overcome these significant hurdles, the substance of his
alleged discrimination clairfails to warrant relietinder Title VII. (Def. Mem. Supp. Summ. J.

(“Def. Mem.”) 1 (Docket Entry #34).)

! The ADA does not apply to alleged discrimination on the basis of disabiliggral employmentSee42 U.S.C.
§12111(5)(b)(i)(exempting‘the United States” from employers covered by the ADRivera v. Heyman157 F.3d
101, 103(2d Cir. 1998) (holding thafa]s a federal employee, [plaintiff] has no remedy for employment
discrimination under the ADA . . His sole claim for discrimination otlhe basis of disability is under the
Rehabilitation Act, if anywhere.”Jinternal citation omitted).
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Il. FACTUAL BACKGROUND

A. Plaintiff's Failure to Comply with Local Civil Rule 56.1

As required by Local Civil Rule 56.2, Defendant provided notice to Plaiatiifo se
non-moving party, that hmay not rely on the allegations in his Complamopposing the
Motion for Summary Judgment, atitat heis required to respond to the Motion by filing sworn
affidavits or other documentary evidence. (Def. L&gial R. 56.2 Notice tdPro SelLitigant
dated Dec. 22, 200@®ocket Entry 4).) Plaintiff did not submit a response to Defendant
Rule 56.1 Statemeiats required by Localivil Rule 56.1(b); he submitted an unsworn |etitext
reiteratessome of the allegations in the Complaint without any accompanying documentation.
(Pl. Opp.datedJan. 14, 2009 (Docket Entry #35)t)is clear that Plaintiff had actual notice of
the requirements of Local Rule 56kkcause he specifically references the “Notice to Pro Se
Litigants Opposing Summary Judgment” in his oppositidd. af 1)

“A non-moving party’s failure to adhere to Local Rule §b6)Ican prove fatal because
“[ c]ourts in this circuit have not hesitatedmemadmittedthe facts in a movant’s Local Rule
56.1Statement that have not been controverted by a Local38ulestatement from the non-

moving party.” Witchard v. Montefiore Med. CtrNo. 05CV-5957 (JSR), 2009 WL 602884,

at *7 (S.D.N.Y. Mar. 9, 2009) (quotinGadsden v. Jones Lang LaSalle Am., |240 F. Supp.

2d 430, 438 (S.D.N.Y. 2002)3eealsoMillus v. D’Angelo, 224 F.3d 137, 138 (2d Cir. 2000)
(finding summary judgment ‘appropriate’ in light of non-moving party’s failureotay with
Local Rule 56.1(b)).Nevertheless, Local Ruk5.1 “does not absolve the party seeking
summary judgment of the burden of shogvithat it is entitled to judgment as a matter of law,

and a Local Rul&6.1statement isiot itself a vehicle for making factual assertions that are



otherwise unsupported by the record.” Holtz v. Rockefeller & Co., 25& F.3d 62, 74 (2d Cir.

2001);_ &cordGiannullo v. City of New York322 F.3d 139, 140 (2d Cir. 2003).

Plaintiff has not submitted aradmissiblesvidence in support difis allegations His
unsworn letter is inadmissible and thus not properly considered by the Segré.q, Raskinv.
Wyatt Co, 125 F.3d 55, 66 (2d Cir. 1997]Q]nly admissible evidence need be considered by

the trial courtin ruling on a motion for summary judgmeéit.United States v. All Right, Title &

Interest in ReaProp.& Appurtenances/7 F.3d 648, 657-58 (2d Cir. 1996&rt.denied 519

U.S. 816 (1996) (“The submission of [an] unsworn letter was an inappropriate response to the
government’snotion for summary judgment, and the factual assertions made in thaivieter
properly disregarded by the court.”Jhe court has carefully reviewed the twesty exhibits
cited in Defendant’$6.1 Statement and concludes thatendant’ssvidence is undisputed.

B. Facts

Plaintiff was employed by thenited State®ostal Servic€'Postal Service’gs a
“laborer/custodian” in New Yorkity from at least 1983 to 1991. (Def. 56.1 Statement | 1
(Docket Entry #34).) In August 1985, tvas notified that the Postal Servig®posed removing
him from employment based on charges ofedipecting and verbally threatening a supervisor
on June 14, 1985, as well thseeprevious suspensions and letters of warnind. 1(2.)
Plaintiff was not ultimately removed from the Postal Ser¢idef 4),but he applied foearly
disability retirement, whiclvasapproved on January 25, 199Poétal Service Notice of
Approval for Application for Disability RetiremenbDgf. Ex. D).)

1. Plaintiff's Requests for Reinstatement in 1999 and 2000
In a letter dated May 14, 1999, the Postal Service responded to a request made by

Plaintiff for reinstatement to the New York DistricfLetter from Vincent Mangual to John P.



Stella dated May 14, 1999 (Def. Ex. EYhe letter informed Plaintifthat, based on hwior
unsatisfactory employment history with the Postal Sertisgequest for reinstatement was
rejected.(ld.) The Postal Servicelgtter listedtwo removal decisions, on August 21, 1990 and
December 18, 1987, as wellthsee“notices of suspensions of 14 days or less,” on April 4,
1990, August 10, 1987, and November 13, 1984d.) (

OnJune 18, 199%FRlaintiff completed ad signed an Informationand Preomplaint
Counseling~ornt alleging that he was improperfieniedreinstatement (Declarationof
William C. Contu(“Contu Decl.”) | 6 Def. Ex. A).) Thiscaim was assigned Case No.-1A1-
0120-099. Id. T 4.) On June 30, 1999, tlirostal Service’s EQqu@imployment Opportunity
(“EEQ”) office offeredPlaintiff informal administrative mediation of the claimhich Plaintiff
initially accepted. I€l. 1 6). On September 4, 199B|aintiff rejected mediatian(ld. 7 6.)
According toPostal Service recordBlaintiff took no further actioon this claim. (Id.)

In a letter dated August 29, 2000, the Postal Service responded to another request by
Plaintiff for reinstatement. Letter from Estrella Alam to John P. Stella dated Aug. 29, 2000
(Def. Ex. F)) The letterinformedPlaintiff, who had provided an addresa<-lorida that “the
South Florida District receives more requests for reinstatement than can be reasonably
accommodatedCompetition is keen, and only those with better than average work records are
given favorable decisions.”ld)) The letter furtheprovided that “[d]ue to your prior work
record, we have determined that you are unsuitable for reinstatemienk.” (

2. Plaintiff's Contacts with the Postal Service in 2001-2002 Regarding
His Allegations of Discrimination

On June 5 or 6, 200PJaintiff contacted the Postal Serviséffice of EEO Compliance
& Appeals, alleging that, when he was employed with the Postal Service, he had bee

discriminatedagainstoy a supervisor named Ernesto Marquez. (Contu DeclL&tter from



Sandy CalpDisputeResolution Specialist, NYMA Office of EEO Compliance & Appeats
John Stella dateSlep. 24, 2001(Def. Ex. H (indicating that Plaintiff contacted a counselor on
June 5, 2001 )nformation for PreComplaint Counseling Form signed by John Stell®eo.

12, 2001(Def. Ex. L) (indicating thatPlaintiff contacted a counselor on June 6, 2001
According to USPS recordBaintiff had alleged tha¥larquez used “racial slurgigainst him,
without specifying when the alleged incident ocedf (Def. Ex. H.) This claim was assigned
Case No. 1A-101-0029-01. (Contu D&y.45.) Plaintiff submitted a letter to the Postal
Serviceon June 14, 200Asserting that hiead been “very sick,” “homeless,” and “in a trance”
since“the racial discriminatiorstatement were ghi’ (Letter from John Stella tRosalind
Moultry-Howard, Manager, EEO/Dispute Resolution dated June 14, 2001 (Def. Ex. G).)

In a letterdated September 24, 2001, Sandy Caldispute Resolution Specialiat the
EEO office informedPlaintiff that she had unsuccessfully triedcontacthim for an initial
interviewat the phone numbéeprovided. (Def. Ex. H.)The letter statethat Stella’s
allegations had been discussed with Marquez, and that Marquez denied discriminatistg aga
Stella or using slurs against himd.f The letteinformedPlaintiff thathemust file anyformal
administrative complainkithin fifteen calendar days of his receipt of the lettéd.) (

On or about October 19, 200R|aintiff wrote to Ms. Calo, requesting that the EEO
decision be appealed because he was under the care of the Veterans’ Hospital for treatment of
depression, which made him “in no way able to function normally.” (Letter from Jelia ®
Sandy Calo dated Oct. 19, 2002 (Def. Ex. Bg asserted that the alleged remadssaid

“during a hearing for [hisjemoval,” that hégot sick due to the stress” Marqueaused hn,

2 As noted aboveStella alleges in the Complaint that the incident occurraccording to his “best recollectior”
in September 1990(Compl. Section % In a letter to the court dated November 7, 2003, Stella asserted that the
alleged incident occurred on December 7, 19B&f. Ex. W)



that he was “removed because of [Marquez’s]liaad that he waslepressed” and unable to
work. (Id.) Theletterdoesnot specify when the alleged incident occurred.) (The EEO
treated this letter as Plaintifffermal administrativecomplaint. (Contu Decl. § Biiving

October 20, 2001 as the filing date of the complalBBEO Dismissal of Complaint (Def. Ex. M)
(indicating that theomplaint was filed on October 20, 2001).)

On October 23, 2001, Ms. Calo completed an EEO Dispute Resolution Specialist’s
Inquiry Report. (EEO Dispute Resolution Specialist's (DRS) Inquiry Rep@efl Ex. 1).)

The report states that “counselee alleges that he was discriminated against based on mental
disability when approximately 10 years ago, his supervisor Ernesto Mardleekzioan an

Italian gangster.” Ifl.) It notes that[t]ounselees requesting to resolve the racial remark which
caused him to leave the Post Office because of depressldr).”The reporsummarizes Ms.
Calo’sinterview with Marquez, in which Margez denikedving made racial slurs against Stella
(Id. at 3)

OnDecember 10, 2001, Plaintiff again wrote to the EE€2king appeal of the EEO
decisionand stating that hiead“proof” of the allegeddiscrimination (Letter from Joh Stella to
EEO dated Dec. 10, 2001 (Def. Ex. Kb}ella statd in the letter that he wadterminated
because of my disability. Because of these racial slurs and threats of removal from the Post
Office and lies about charges against méd.) (Theletteralsoallegesthe following: Stella
went to the Veteran's Hogpl on August 23, 199Mthewas subsequently unable to work, and his
supervisomat the Postal Serviaid not accept the hospital notes and soughteé&takmoval
(Id.) Stella also stated in the lettdiathe “got very sick and depresseecause of all the things
the supervisors were doing” to remove him #mat he wanted a “hearing or a trial” because he

was discriminated against “because of my race and my disability)’ (



On or about December 12, 20@aintiff filed an Informatiorfor Precomplaint
Counseling orm with the Postal Service EEQ@lleging “race, color, age, and mental
depression.” (Def. Ex. L.He furtheralleged that Marquez used a racial slua removal
hearing. (I1d.)

In a decision dated December 14, 2001 BE®© dismissedPlaintiff’'s complaint. EEO
Dismissal of ComplainfDef. Ex. M).) The decision characterized the allegations as folltwws:
your complaint you allege thgbu were discriminated against based upon your national origin
(Italian) anddisability (Mental) when (sometime prior to 1991) an acting supervisor allegedly
made a racial slur during a hearing on a pending removal actiloh)” It notedthat the
regulations required Stella to contact an EEO counselor wihwfive days of the alleged
incident, and tha$telladid not contact a counselor until June 5, 2001, “approximately 10 years
beyond the 45ty time limit of the last event (1991.1ld.) The dismissal stated th&tella
had indicated in hikettersthat he had depression since August 23, 1990 and as a result did not
proceed earlier, but indicatéal Stella that your claim that you were unable to proceed in a
reasonable amount of time is unsupportedd.) (It thusdismissedhe complaint as untimely
under the Equal Employment Opportunity Commission’s (“EEOC”) regulations, 29 C.F.R. §
1614.107(a)(2).

On December 26, 200R)aintiff sent the EEO office another letter in which he stated
that he wasput on pension from the Post Office due to fraud.&tfer from John Stella to EEO
Sandy Calo dated December 21, 2001 (B&f.N).) In a postscripthe reiterated his allegation

that Marquez called him a “racial slur” atitht he was put on medication as of August 23, 1990,

% Thefederalregulations were amended effective October 1, 1992 to extend the timelimiintacting an EEO
counselor from thirty to fortfive days. SeeBriones v. Runyon101 F.3d 287, 290 & n.1 (2d Cir. 1996); 57 Fed.
Reg. 126341, 1992 WL 70811 (Apr. 10, 199dinal rule of the EEOC, effective Oct. 1, 1992, revising 29 C.F.R.
§1614.105(a)(2) The Second Circuit's summaoyder notes that{t]he applicable time period was thirty days at
the time of the alleged discriminatory conduct in this castélla I, 4682584, at2 n.2.
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but added that “on October 12, 2001, | was diagnosed as fully recovelgyl.’A¢cording to

Plaintiff, “[a]ll the years from Aug 23 1990 to Oct 12 2001 | was unable to pursue my EEO case
because of my condition.”ld)) In a second postscript, he statieat he contacted the EEO

“years ago.” (Id.)

Plaintiff appealed the Postal Service’s decision to the United &qted Employment
Opportunity Commission’6' EEOC”) Office of Federal Operationghich affirmed thdostal
Service’s dismissal of Stella’s complaint as untimelfEQCDismissaldated May 2, 2002
(Def. Ex. O)) The decision noted that “[o]n appeal, no persuasive arguments or evidence have
been presented warrant an extension of the time limit for initiating EEO contadid?)

Plaintiff sought reconsideration, which the EEOC denied. (EEOC Denial of Request for
Reconsideration dated Aug. 6, 2002 (Def. Ex. PJgintiff wasinformed of his right to file an
action in federal court within ninety days of his receipt of the denial of rel@yaton (I1d.)

3. Postal Service EEO Records Search

The Postal Service’s Manager of EEO Compliance and Appeals for the region in which
Plaintiff had been employed conducted a nationwederds search in search of any EEO cases
filed by Plaintiff betweeecember 7, 1988he earliestdatethat Plaintiff asserted théte
alleged incident occurrednd June 6, 2001he approximate datghenPlaintiff first contacted
the EEO regarding the employment discrimination clainssue here(Contu Declf {1, 3.)

Other than the twolaimsdescribedabove -theone filed on or about June 18, 19%8%dthe one
filed June 5 or 6, 2001 Rostal Service records indicate that thereldeeh no contact between

Plaintiff and EEO Offices, in any state, between Decervip2888 and June 2001d(114-7.)



. STANDARD
Summary judgment is appropriate whhere isno genuine issue of material fa8ee

Fed. R. Civ. P. 56(c); D’Amico v. City of @& York 132 F.3d 145, 149 (2d Cir. 1998grt.

denied 524 U.S. 911 (1998)Themoving party has the burden of showing the absence of any

genuine dispute as to a material faddickes v. S.HKress & Co, 398 U.S. 144, 157 (1970)n

assessing the recotad determine whether there is a genuine dispute amterial factthe
court mustresolve all ambiguities and draw all permissible factual inferences in favoe abn-

movant. SeeAnderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986). The court “is not to

weigh the evidence but is instead required to view the evidence in the light wurabfa to the
party opposing summary judgment, to draw all reasonable inferences in favdrpHrtigaand

to eschew credibility assessmentgaimnesty Am.v. Town of W. Hartforgdl361 F.3d 113, 122

(2d Cir. 2004)seealsoAnderson 272 U.S. at 24&olding that summary judgment is
unwarranted if “the evidence is such that a reasonable jury could return a faarthet
nonmoving party”).
Oncethemoving party has met its bued, however, the non-movdmust do more than
simply show that there isome metaphysical doubt as to the material facts . . . . [T]he nonmoving

party must come forward with specific facts showing that thergénaine issue for tridl

Caldarola v. Calabres298 F.3d 156, 160 (2d Cir. 2002) (quotiMatswshita Elec. Indus. Co. v.

Zenith Radio Corp.475 U.S. 574, 586-87 (198Gkmphasis in original)Evidence that is

“merely colorable” or “not significantly probative” is insufficient to defeat summarymetdg.
Anderson 477 U.S. at 249-5(itations omitted).A moving party “may obtain summary
judgment by showing that little or no evidence may be found in support of the nonmoving

party’s case.” Gallo v. Prudential Residential Serv&2 F.3d 1219, 1223-34 (2d Cir. 1994).
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IV.  DISCUSSION

The Scond Circuit’s mandate instructéds court to consider, with a full record and
under the summary judgment standaviether Plaintiff had in fact contacted BEOcounselor
within thirty days of the alleged discriminatory act, and if not, whether treegamod in which
he was required to do so should be tolled as a result of Plaintiff's mental ilBieds. 11, 2008
WL 4682584, at *2. In its Motion for Summary Judgm@&wefendantssertshat Plaintifffailed
to timely exhaust his administrativemediesand hasiot demonstratedntitlement to equitable
tolling. (Def. Mem. 1.) Defendanfurtherargueghatthe substance éflaintiff's alleged
discrimination claim fails to warrant reliefld.)

A. Exhaustion of Administrative Remedies

Prior tobringing suitunder either Title VII or the &abilitation Act, “a federal
government employee must timely exhaust the administrative remedies at his disposal.”

Belgravev. Pena254 F.3d 384, 386 (2d Cir. 2001nternal quotation marks and citation

omitted) (Title VII); Boos v. Runyon201 F.3d 178, 181 (2d Cir. 2000) (Rehabilitation Act).
The EEOQregulations at theéme of the alleged incideméquired that an aggrieved agency
employee initiate contact with a counselor at the agency’s EEO office withiindhys of the
alleged discriminatory act, with certain exceptiddsesupran.3 (discussing amendment to the
regulations effective October 1, 1992); 29 C.F.R. § 1614.105(a)(1B€Rrave 254 F.3d at
386. If thematter isnot resolved after a mandatory counseling periodetgloyee mudile a
formal written administrative complaint with the EB@hin fifteen daysof receipt of the EEO
counselor’s notice of final interview and right to file a formal complaint. 29 C.F.R. §

1614.106a), (b).
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Havingreviewedthe entire recordhe court finds n@vidence thaPlaintiff contacted an
EEO counseloregarding this clainprior to June Sor 6, 2002 this wasmore thartwelve years
after the allegediscriminatory action occurred, antbre than ten years aftetaintiff retired
from the Postal Servick.(Contu Decl. 1 5; Def. Ex$l, L.) Because there is no evidence that
Plaintiff contacted an EEO counselor within thirty days of the alleged incithentpotrt
concludeghat Plaintifffailed to timely exhaust his administrative remedies

B. Equitable Tolling

Thetimely exhaustion of administrative remedies is not a jurisdictional requirement;

rather like a statute of limitationst is subject taequitable tolling Boos 201 F.3d at 182

Briones v. Runyon101 F.3d 287, 290 (2d Cir. 1996). The court thus considers whether
equitable tollings warrante.

The Second Circuit has recognized that mental illness can be a basis for tolling the
administrative deadlineBoos 201 F.3d at 184To determine whether equitable tolling is
applicable, a district court must consider “whether the person seeking applisitihe equitable
tolling doctrine (1) has acted with reasonable diligeshagng the time period skseeks to have
tolled, and (2) has proved that the circumstances are so extraordinary thatrine gbould

apply.” Zerilli-Edelglasss. N.Y. City Transit Auth.333 F.3d 74, 80-81 (2d Cir. 200®)térnal

guotationmarks and citation omitted)Equitable tolling is “only appropriate” where “a party is

*In its summary order, th®econd Circuihoted thatwe cannot say that the District Court erred in finding that
Stella did not timely exhaust his remedieStélla II, 2008 WL 4682584at *1 n.2 because thBreComplaint
Counseling drmregarding this claim which Stella signee indicates that Stella contacted BEOcounselor on
June6, 2001. (Def. Ex. L.)

Out of an abundance of caution, the court nttasStella representeid a motions panel of thee€ond
Circuit that he contacted the EEO “soon aftéine alleged incident, and when askedral argument befortne
panel that issued the summary ordéether “soon after” meant within thirty days, he responded in thenatiive.
Id. In opposingDefendarits Motion for Summary Judgment, howevelaintiff has offeredcho evidencéndicating
whenhe contactedhe EEOcounselor
® Even assumingrguenddhat Plaintiff did contact the EEO counselor within thirty days of the alleggdent,he
wasstill obligated to proceed with the rest of the administrative process in a tiaséipii. See?9 C.F.R8§
1614.105(a), 1614.106(b), 1614.107(a)@)ps 201 F.2d at81. There is no evidence in the record tB&dlla did
anything regarding this claimmtil 2001 (Contu Decly14-5; Def. Exs.H, L.)
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prevented in some extraordinary way from exercising his rights.&t 80 (internalquotation

marks and citationemitted). The Second Circuit has held that “whether a person is sufficiently
mentally disabled to justify tolling of a limitation period is, under the law of this Circuit, highly
case specific.”"Boos 201 F.3d at 184. The plaintiff has the burden of “demonstrating the
appropriateness of equitable tollingd. at 185.

As the Second Circuit explainedBoos in which the plaintiff alleged that she suffered
from “paranoia, panic attacks, and depressitre plaintif’'s “conclusory and vague claim,
without a particularizedescription of how her conditicadversely affected her capacity to
function generally or in relationship to the pursuit of her rightsiasifestly insufficient to

justify any further inquiry intdolling.” 201 F.3d at 185 Similarly, inLloyd v. Bear Stearns &

Co., Inc, No. 99€V-3323 (GBD), 2004 WL 2848536, at *11 (S.D.N.Y. Dec. 9, 2004) , the

district court found that “[bJeyond her self-diagnosis of gostimaticstress disorder and
asertions that she was unable &fford. . . reliving [her] nightmare,’ plaintiff presents no
evidence that would allow a findirof exceptional circumstancesid. at *11. The court fuher
noted thathe gaintiff's statement that her psychologist and physician advised her not takjo ba
to the same work environmenwtashearsay, and thathe record contains no medical treatment
records, psychological evaluation records, or statements from medicdpodls
documenting plaintifs mental impairmerdnd laterecovery at the timshe filed her
complaint.” Id.

Here, Plaintiff has not offered any admissible evidence to substantiate his generalized
statements that he wdspressed and unable to woldt alone that mental illness prevented him
from exercising his rights. (Def. Exs. G) Plaintiff previously submitted an unsworn letter in

opposition to Defendant’s prior Motion to Dismiss stating, “I would have taken care BEQy
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better but because of my serious depression | was unable to” and that he was “lost in a trance.”
(Letter from John Stella to the court dated Oct. 14, 2003 (Def. Ex.Theunsworn letter that
Plaintiff submitted in opposition tthe pending Motion for Summary Judgmalsio asserts that
Plaintiff was “depressed” and “unable to work” but does not describe how his condition
prevented him from exercising his rights. (Pl. Opp. 2-4.) As noted above, thesgnletters
do not constitute admissible evidence in opposition to summary judgment. Even if they were
admissible, however, they would be insufficient to demonstrate a genuine issue rodlrfeatt
concerning the appropriateness of equitable tolling, given the other actiamgfREok during
his period of alleged incapacitation to pursue his legal rights, discussed below.

Courts have found thataintiffs’ actiors to pursueheirlegal rightsduring the period in
which theyclaim incapacitatiomndermineclaimsthat tolling iswarranted For example,n

Columbo v. Uhited State$ostal Service?293 F. Supp. 2d 219 (E.D.N.Y. 2008)e court found

that the plaintiff failed to raise a genuine issue of material fact concerning the approsiatenes
equitable tolling due to mental ilingsfg]iventhese instances in whithe plaintiff claimed to
have affirmatively acted in pursuit of her right and her unsupported assertionrthegrital

illness rendered her incapable of making decisiadsat224. SeealsoVictorial v. Burge 477

F. Supp. 2d 652, 655 (S.D.N.Y. 2007) (denying equitable tolling of deadline for filing habeas
petition where plaintiff performed other tasks in pursuit of his rights during tiedpef alleged

incapacitatioly Lloret v. Lockwood Green Eng’rs, IndNo. 97€CV-5750(SS) 1998 WL

142326, at *4 (S.D.N.Y. Mar. 27, 1998) (holding th&intiff's alleged “deep depression”
following termination from employment insufficient to warrant equitable tolling wheravas
not so affected that he was unabl¢gaice care of his legal affairs, as evidenced by his filing of

his bankruptcy claim”).
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Here, the undisputed evidence demonstrates that Plaintiff took other actions tohmirsue
rights during the periodf his alleged incapacitationWhile Plaintiff asserteadn a letter tahe
EEOCin December 200fhat he wasncapacitated from August 23, 1990 to October 12, 2001,
he was capable dimely contacting an EEO counselorior to June 5 or 6, 2001 (when he
contacted the counselor regardthgs claim, because he timely contacted an EEO counselor in
June 1999 regarding his otHelEO claim the Postal Service’s refusal to reinstate him in May
1999. (Contu Decl.f4, 6; Def. Ex. E.) In additiorRlaintiff applied for and received disability
retirementduring the period of hialleged incapacitation(Def. Ex D.) SeeHedgepeth v.

Runyon No. 96CV-1161(SAS)1997 WL 759438, at *5 (S.D.N.Y. Dec. 10, 199d@1ying

equitable tolling and noting that “the fact that Plaintiff sought disability retirement benefits in the
intervening months between the date of discharge and the date of EEO notificagsarheli

notion that Plaintiff was sufficiently incapacitated to warrant tollingKMoreovereven if

Plaintiff could substantiate his claimiotapacity due tonentaliliness beginning on August 23,
1990, he has provided no explanation or evidence as to why he failed to pursue his
administrative remedidsefore that date, given his contenttbat thealleged incident occurred

on December 71988.

In sum, the courtoncludeghat Plaintiff hadailed to meet his burden of raising a
genuine issue of material fact concerning the appropriateness of equitable B8dog)201
F.3d at 185.Plaintiff's claim is thus barred for failure to timely exhaust administrative remedies,

andsummary judgment is granted to Defendant.

® Having granted summary judgment to Defendant, the cmand not reach the meritsPlaintiff's discrimination
claims under Title VII and the Rehabilitation Acthe court notes, however, that in aawent,the single alleged
epithet “him Italian, him gangstémwould not warrant relief under Title VIIOnly in “limited circumstances” does
asingle event implicate Title VII, and generally only if it extraordinarily sever& Mathirampuzhav. Potter 548
F.3d 70, 7879 (2d Cir. 2008]citation omitted) Courts have routinely found a single offensive epitiaifficient

to implicate Title VII. SeeHarris v. Forklift Sys., In¢.510 U.S. 17, 21 (1993) (“mere utterance of an . . . epithet
which engenders offensive feelings in an employee does not sutffjcadfect the conditions of employment to
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V. CONCLUSION

For the forgoing reasons, Defendants’ Motion for Summary Judgment is GRANTED.

TheClerk of the Court is directed tbose the case

SO ORDERED.
/s/ Nicholas G. Garaufis
Dated: Brooklyn, New York NICHOLAS G. GARAUFIS
March23, 2009 United States District Judg

implicateTitle VII") (internal quotation marks and citation omitted); Curtis v. AimmEreight Corp.87 F. Supp.
2d 234, 250 (S.D.N.Y. 2000nhglding that an “explicit and reprehensible racial slur cannot standing alone-
constitute the steady barrage of opprobrious racial comments necessaryitoteasacially hostile workplace”)
(internal quotation marks and citation omiftetlor has Plaintiff provided evidendkat he was subject to
discriminaion on the basis of disability.
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