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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

PADRAIC KEATING,

Petitioner,
-against- MEMORANDUM AND ORDER
Case No. 03-CV-1286 (FB)
THE PEOPLE OF THE STATE OF NEW

YORK,
Respondents.
___________________ X
Appearances:
For the Petitioner: For the Respondent
VIVIAN SHEVITZ, ESQ. DANIEL M. DONOVAN, JR., ESQ.
150 Greenway Terrace, No. 52W District Attorney, Richmond County
Forest Hills, New York 11375 By: ANNE GRADY, ESQ.
Assistant District Attorney
LAUREN G. KLEIN, ESQ. 130 Stuyvesant Place
P.O. Box 2042 Staten Island, New York 10301

Nantucket, Massachusetts 02584
BLOCK, Senior District Judge:

In 1996, Patrick Keating (“Keating”) was cooted after a jury trial in the Supreme
Court of New York, Richmond @unty, for depraved-indifference murder for causing the death of
Roseann Sorrentino while he was driving drunk. The trial received extensive news coverage,
undoubtedly fueled by the fact that the victimswthe wife of a New York City police officer.
Keating was sentenced to, and is presently serndbgjears to life on the mder charge. The jury
also found Keating guilty on every other charfge which he was indicted: second-degree

manslaughter, first-degree vehicular manslaughter, second-degree vehicular manslaughter, two

New York area newspapers refaat Keating's arrest and indictment. Keating has submitted
some of these in support of his petition; the Court takes judicial notice of otBeet.ynette
Holloway,Family Watches, Helpless, As Woman Is Kjldgd . Times, Sept. 10, 1995; Tom Raftery
& Dean ChangHit-Run Driver Kills S.I. MomN.Y. Daily News, Sept. 10, 199% Human
Sacrifice N.Y. Daily News, Sept. 14, 1995; Mary Engdlgjict Man In Cop Kin Hit-RunN.Y.
Daily News, Sept. 15, 1995.
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counts of driving while intoxicated, and two cosiaff leaving the scene of an accident; the top
counts of this batch of convictions -- second-degree manslaughter and first-degree vehicular
manslaughter -- each drew a sentence of 5 to 15 years. All sentences were concurrent.

After numerous failed efforts to overturn b@nvictions in state court, Keating then
resorted to seeking relief in federal courttiogely bringing this proceeding for a writ babeas
corpuspursuant to 28 U.S.C. § 2254, raising numermrxisausted and unexhausted claims. His
cause is a textbook example of the value ofitheas a means for challenging the constitutionality
of a state-court conviction in federal courtcgirone of Keating’s claims -- albeit unexhausted --
raises a serious constitutional issue as ® ldgitimacy of the depraved-indifference murder
conviction. See Engle v. Isaad56 U.S. 107, 126 (1982) (“Today, as in prior centuries, the writ is
a bulwark against convictions that violate fundamental fairness.” (citation and internal quotation
marks omitted))Rosado v. Civileti621 F.2d 1179, 1179 (2d Cir. 19§0)Vhen all other avenues
of relief have been closed, our nation’s courre consistently vindicated the fundamental
guaranties of due process of law by invoking tigemeral jurisdiction . . . to free those unlawfully
restrained through the issuance of a writ of habeas corpus.”).

Keating's habeaspetition was referred to Magistrate Judge Pollak, who issued a
Report and Recommendation (tHe&R”) recommending that the petition be denied. Keating
timely objected to certain aspects of B&R, requiring the Court to review thete novo See28
U.S.C. 8 636(b)(1).

For the following reasons, the Court staysspihoceeding to allow Keating to exhaust

his constitutional claim that his appellate counsel was ineffective for failing to challenge the

As explainednfra, although over thirteen years has pdssiace Keating's convictions, he
is not responsible for most of the time it has taken before the Court rendered this decision.

2



admission by the trial judge, over trial counselsistious objection, of arrélevant and prejudicial
videotaped statement made by Keating to thepdliter his arrest. All other unexhausted claims
are denied on the merits pursuant to 28 U.8.2254(b)(2). All exhausted claims are held in

abeyance.

A. State-Court Proceedings

The Court need not repeat Magistrate JUtlgiéak’s detailed recounting of the facts
leading to Keating’s convictions and his numes attempts to overturn them; the following
summary suffices.
1. Trial Proceedings

At trial, the prosecution established that Keating was driving while heavily
intoxicated on the night of September 8, 1985iving well above the speed limit and ignoring
traffic lanes and signals, he was involved in amigor accident and two near collisions on Sand
Lane in Staten Island at aroub@ 30 p.m. Fifteen minutes lat&reating was speeding down Father
Capodanno Boulevard on the southeastern shore of the island. At approximately 10:50 p.m., he
sideswiped the car of Vincent and Roseann Sorrentino as the latter was getting her twin infant
daughters out of the back seat. The impaattehed the rear window of the Sorrentinos’ car,
causing the two girls minor injuries. More tragically, Mrs. Sorrentino was carried on the hood of
Keating's van for several hundred feet before she was thrown to the ground. She died almost
immediately.

Some three hours after the accident, Keating was asked to take a blood alcohol
concentration (“BAC”) test; he consented:

Yes, sir. | will take the test. | will not release the police department
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or the doctors from responsibility of the needle breaking off in my

arm, et cetera et cetera, but | vidke the test freely and of my own

will.

The statement was videotaped.

The prosecution referred to the videotapés opening statement: “You'll be able
to see [Keating]. Evaluate him for yourselfowll see a videotape and listen closely to what he
says anavho he’s concerned abordughly two hours after mowing Roseann Sorrentino down.”
Trial Tr. at 38 (emphasis added). Keatingpsinsel immediately objected, but was overrulgee
id.

Onthe second day of trial, Keating@msel challenged the prosecutor’s anticipated
proffer of the videotape into evidence on the ground that Keating’s statements about needles and
liability “ha[d] no relevanceo these proceedingsld. at 265. In response, the prosecutor argued
that that portion of the videotape was “indica of [Keating’s] mind set on that nightld. at 266.

The trial judge was initially skeptical:
My gut feeling is | don’t see wheithas any relevance . . . his saying

to the officers, “I'm going to hal the hospital responsible if they
draw the blood.” What does that have to do with the accident?

* * *
It would be a different story if wevere talking about intent because
the jury would then be able t@wrsider what the defendant said or
acted — what he said and howdwated before, during and after the
event. But there’s no intent in this case.

* * *
[The prosecution wants] to have a retrospective of his application of
the blood test to reflect upon anddenirror into his conduct at the
time. | think that’s a stretch. | think that's a stretch.

Id. at 267-71. The prosecution persisted:

%At the same time, Keating declined to take a coordination test “without [his] lawyer
present.”



[The statement] certainly is relevant. It's what the defendant said.
It's indicative of his mind set on that night and it's the actual words
that he spoke some two hours after he struck and killed a young
woman.

* * *
Judge, depraved indifference goes to not just his mind set of
recklessness. . . [The statement is] exactly relevant [becaitse]
shows depravity. . . [Depravity is] not just the physical actscan
be what's in a person’s mirahd that can be evidence with regard to
what they say.

* * *
It's relevant inwhether or not when objectively viewddnade him
SO uncaring, so callous, and so dangerous and inhuasno
demonstrate an attitude of total and utter disregard for the life of a
person or persons in danger.

Id. at 266, 268-69, 272 (emphases added). In response, Keating's trial counsel argued that the
prosecution’s theory of relevance was a plaisstatement of the law of depraved indifference
murder:

What [the prosecution] is addressing is the mental element, that goes
to my client’s state of mind. If it does, then the mental element is
recklessness. | don't believe that statement in any way goes to the
issue of recklessness and if haddressing the issue of depraved
indifference, then my argument is simply that the incident is over.
It's completed. This is ex post facto and it's therefore not relevant.
It's nothing to do with the causal analysis of what led to the death of
Mrs. Sorrentino.

* * *
The statement of which I'm dramg your attention on the video has
nothing to do with his conduct at the time of the incident.

Id. at 267, 272. The judge was ultimately persdaolethe prosecution and held that Keating’s
mind set “after the accident [was] probative of what his mind set was before the accideat.”
272.

The prosecution made good use of the videotape in its closing argument:

On the videotape you could see how drunk [Keating] wasyand

could see who he was concerned wi¥ou can see the blood test

was voluntary, but you can see thlithe was concerned about was
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not releasing anybody from liability the needle broke off in his

arm. He wasn't going to release the police from liability or the

hospital, blah, blah, blah, blah, blah, blah. Remember him saying

that?

Is that somewhat callowster you’'ve beennvolved in an accident

where you mowed down a 26 year old womak&k yourself what

that tells you about what he was thinKifg
Id. at 853 (emphases added). Once agaatikg’s counsel objected and was overruizs idat
854.

During its deliberations, the jury askedske the videotape; it was the only exhibit

(out of approximately 60) that it requested. TJumy rendered its verdict an hour and a half after

viewing the tape. Keating's counsel unsuccessfully moved to set aside the verdict on several

grounds, including admission of the videotafeeTrial Tr. at 973.
2. Post-Trial Proceedings

On appeal, Keating, through different counssked four issues not presented in his
habeagetition; the relevance of the videotape was not amongtteour years later, the Appellate
Division affirmed; the Court dAppeals declined reviewbee People v. Keating24 N.Y.S.2d 900,
901 (2d Dep’t 2001)eave to appeal denie@7 N.Y.2d 756 (2002).

Over the next three years, Keating filed a total of six collateral challgnges
Five were brought under New York Criminal Pedure Law § 440.10. Each was denied as either

procedurally barred or lacking in merit.

“Counsel did argue, however, that all of Keeg's post-arrest statements (including the
videotape) should have been suppressed asebtan violation of the Fourth Amendment and
Miranda. Rejected on appeal, that issue has not been raised here.

*The reason for the unusual length of the appellate proceedings is not apparent from the

record.



Between the filing of his third anddrth § 440.10 petitions, Keating petitioned the
Appellate Divisionpro sefor a writ ofcoram nobiscontending that his appellate counsel had been
constitutionally ineffective for failing to raise a gietra of claims on dire@ppeal. Only three of
those claims have been pursued in this Court{i¢kate counsel’s failure to fault trial counsel for
not having Keating’s van inspected prior to its dedton; (2) appellate counsel’s failure to fault
trial counsel for failing to request that the fonwst serious counts (depraved-indifference murder,
second-degree manslaughter, first-degree vehicular manslaughter and second-degree vehicular
manslaughter) be charged in the alternative; (3) appellate counsel’s failure to assert a due-process
violation based on the prosecutor’'s opening statement and closing ar§uribet Appellate
Division tersely denied the petition on the merits: “[Keating] has failed to establish that he was
denied the effective assistance of appellate counBebple v. KeatingB00 N.Y.S.2d 646, 646 (2d
Dep't 2005).

Notably, the relevance of the videotape was not challenged in any of Keating’s
§ 440.10 motion$. Nor did Keating argue in hisoram nobispetition that appellate counsel’s
failure to raise the issue amounted to ineffective assistance.
B. Federal Habeas Proceedings

Proceedingpro se Keating filed hishabeaspetition on February 27, 2003.
Recognizing that his petition contained unexhaustaiths, he sought and obtained a stay of the

federal proceeding. The stay remained in effect until September 20, 2005, by which time four of

®The R&R sets forth a complete list of Keatingam nobislaims at pages 22-23.

'As appellate counsel did on direct app&aating argued that all post-arrest statements
(including the videotape) should have been sepgrd as obtained in violation of the Fourth
Amendment andliranda. As noted, that issue has not been raised here.
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the five § 440.10 motions and theram nobigetition had been deniéd.

8The fifth § 440.10 motion was filed on September 30, 2005, and denied on November 18,
2005; leave to appeal was denied on March 16, 2006.
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On December 28, 2005, counsel was appotategpresent Keating. Two years later,
counsel filed an amended petition definitively framing Keatimglseasclaims in two points:

Point | contains the claims that Keagis appellate counsel was ineffective for
failing to argue that trial counsel was remiss infigilio inspect the van and request that the charges
be presented to the jury in the attative. In addition, Point | raisashost of other issues of alleged
ineffectiveness of trial and/or appellate counsel; chief among them is the claim that appellate
counsel was ineffective for failing to seek reversal based on the trial court’'s admission of the
videotape as relevant to the depraved-indifference charge.

Point Il addresses the due-process issue. Keating argues that the prosecutor’s
opening statement and closing argument misledrdtained the jury, thereby depriving him of a
fair trial.®

[

As with the factual and procedural background, the Court need only summarize
Magistrate Judge Pollak’s thorough discussion@fthtiterrorism and Effective Death Penalty Act
(“AEDPA"), the law governing Keating’eabeagetition:

. Ahabeaspetitioner must “adequately exhaust[] state remedies by fairly
presenting both the factual and legal premises for his federal claim to the

appropriate state courtsAcosta v. Artuz575 F.3d 177, 185 (2d Cir. 2009)
(citing 28 U.S.C. § 2254(b)(1)).

°In a letter dated April 14, 2008, Keating’s courfseimally withdrew all claims not raised
in the amended petition.



Ahabeascourt “need not require that a fedkclaim be presented to a state
court if it is clear that the state court would hold the claim procedurally
barred.”Harris v. Reed489 U.S. 255, 263 n.9 (198%An “independent and
adequate” state procedural bar precluddseageview “unless the prisoner
can demonstrate cause for the default and actual prejudice as a result of the
alleged violation of federal law, or demonstrate that failure to consider the
claims will result in a fundamental miscarriage of justic&€bleman v.
Thompson501 U.S. 722, 750 (1991).

For exhausted claims not proceduradigred (i.e., claims addressed on the
merits by a state court),F@beascourt’s review is limited to whether the
state court’s decision “was contrary to, or involved an unreasonable
application of, clearly established Fealdaw, as determined by the Supreme
Court of the United States,” 28 U.S&2254(d)(1); or (2) “was based on an
unreasonable determination of the factiight of the evidence presented in
the State court proceedingd’. 8 2254(d)(2).

The “clearly established law” governing claims of ineffective assistance of
appellate counsel is set forth 8trickland v. Washingtor66 U.S. 668
(1984). The petitioner must show both (1) “that counsel’s representation fell
below an objective standard of reasonablenatsat 688, and (2) “that there
is a reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been differadt,at 694. Counsel's
failure to raise a meritorious issue of state law warrdaaleaselief if the
Stricklandstandards are me%ee, e.g., Flores v. Demskd5 F.3d 293 (2d
Cir. 2000).

Applying this law, Magistrate Judge Pdleoncluded that only three of Keating's

claims were exhausted: (1) the claim that appetlaunsel provided ineffective assistance by failing

to raise a claim of ineffective assistance of trial counsel based on the latter’s failure to inspect
Keating's van; (2) the claim that appellate coupseVided ineffective assistance by failing to raise

a claim of ineffective assistance of trial counseadabon the latter’s failure to request that the four
most serious charges be charged in the altemativd (3) the claim that the prosecutor’s opening
statement and closing argument deprived Keaifregfair trial. The R&R recommended denying

each of the exhausted claims on the mefeeR&R at 53-55 (failure to inspect van), 57-61 (failure

to request charge in the alternative), 72-75 (prosecutorial misconduct).
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The magistrate judge then concluded that all other claims -- including the claim
regarding the videotape’s admissibility -- werexhrusted, but would now be procedurally barred
if raised in state court because they could Heaen raised in Keating’s prior § 440.10 motions or,
in respect to ineffective assistamfeappellate counsel, in his priooram nobigetition. In the
alternative, she recommended denying all unexhausted claims as withodf merit.

Keating, both through counsel apib se objected to the R&R in several respects.
Most of the objections challenged isolatedtasients in the R&R having no bearing on the
magistrate judge’s ultimate recommendations; h@rekeating also took issue with the R&R’s
conclusion that the videotape was admissible evidence of consciousness of guilt on the drunk-
driving charges.

The Court held oral argument on Keating’'s objections on December 17, 2009;
discussion focused almost exclusively on the admission of Keating’s videotaped statement.
Although the Court found Keating’s objection well-takseeTr. of Dec. 17, 2009, at 14 (“| don’t
think there’s any rational, probative reason why #@¢o should have been show[n] to the jury.”),
it was clear to all parties that the Court could not consider grahtéibgasrelief until Keating
exhausted the issue in state court.

On January 7, 2010, Keating’s counsel filembeam nobigetition in the Appellate

Division, raising, as the only issuappellate counsel’s failure to challenge the admission of the

%\Many of Keating’s unexhausted claims fall untfeo broad claims: first, that trial counsel
was ineffective on various scores, including butlinated to: (1) failing to seek a change of venue;
(2) refusing to let Keating testify in his own defenand (3) failing to expln trial stipulations to
Keating before agreeing to theR&R at 67-68; second, that ajflpee counsel unreasonably failed
to raise a claim of ineffective assistance @ltcounsel on account of trial counsel’s failure or
refusal to: (1) pursue an “other vehicle” theory; (2) challenge the jury instructions on several issues;
and (3) raise a “selective prosecution” defer8&R at 31-33. The R&R correctly concluded that
these claims were, indeed, unexhausted.
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videotape on direct appeal.
[l

Because Keating’s petition contains both&usted and unexhausted claims, it is a
“mixed” petition. Such petitions must generallydiemissed, “leaving the prisoner with the choice
of returning to state court to exhaust his claims or of amending or resubmitting the habeas petition
to present only exhausted claims to the district colRbse v. Lundy455 U.S. 509, 510 (1982).
In Rhines v. Webeb44 U.S. 269 (2005), however, the Supreme Court held that a district court
should, in some circumstances, stay a mixed petition:

[t likely would be an abuse of sicretion for a district court to deny

a stay and to dismiss a mixedipen if the petitioner had good cause

for his failure to exhaust, his unexhausted claims are potentially

meritorious, and there is no indimm that the petitioner engaged in

intentionally dilatory litigation tactics. In such circumstances, the

district court should stay, rather than dismiss, the mixed petition.

Id. at 277-78*

1By contrastRhinesheld that “the district court woultbuse its discretion if it were to grant
[petitioner] a stay when his unexh&ws claims are plainly meritlesdd. at 277. The high court
cited § 2254(b)(2) of AEDPAwhich provides that habeasclaim “may be denied on the merits,
notwithstanding the failure of the applicant to ax¢tathe remedies in the courts of the State”; its
rationale is to spare state courts from needlessly wasting their judicial resources on addressing
meritless claims solely for the sake of exhaustion.

AEDPA does not set out a standard for denying an unexhausted claim on the merits, and
neither the Supreme Court nor the Second Citastestablished one. The various formulations
bandied about in the Second Circuit’s distriouids have the common thread of disposing of
unexhausted claims that are unquestionably meritgss, e.g., Williams v. Artus __ F.Supp.2d
_, 2010 WL 76885, at *8 (S.N.Y. Mar. 8, 2010) (“plainly meritless”Robinson v. Phillips
2009 WL 3459479, at *1 (E.D.N.Y. Oct. 23, 2009) (“pakgefrivolous”). By contrast, state courts
must, as a matter of comity, be affeddthe opportunity to first pass upon dr@peasclaim that is
at least potentially meritoriousSee, e.g., Reid v. Angelod&9 F.3d 363, 373 (4th Cir. 2004)
(habeagourt should not deny unexhausted claimsa&§onable jurists could debate”their merits).

Regardless of the nomenclature employed, dle@iting’s unexhausted claims -- other than
the videotape claim -- clearly warrant denial ur@l@254(b)(2). In any event, they have probably
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Suchisthe case in respect to petitionenexhausted claim thiis appellate counsel
was ineffective for failing to raise the issue of the admissibility of the videotape on direct appeal.

The first and third considerations may be disposed of with dispatch: With respect
to “good cause,” the Supreme Court has recognizditiathat a prematureabeagetition is an
acceptable means of avoiding the potential uncertainties of state post-conviction prosegures,
Pace v. DiGuglielmp544 U.S. 408, 416 (2005); “[d]istrict couhiave relied on this dicta to find
good cause where the petitioner filed a ‘protective’ federal habeas petition where the petitioner was
confused as to whether his claims were properly exhausted in state Eeanghdez v. Arty2006
WL 121943, at *4 (S.D.N.Y. Jan. 18006). And although Keating’'stampts at exhaustion were
a multi-year endeavor, they were not “intentibndilatory”; unlike a petitioner in a capital case,
Keating had no incentive to prolong the proceedirgse idat *6 (“[FJor non-capital inmates . .
., the faster their federal habeas proceedings (and any state collateral proceedings) are decided, the
faster they could be released from prison, thnd ordinarily they have no reason to delait.”).

IV

It remains, therefore, to explain why the claim is “potentially meritorious.” But
before doing so, there is one additional hurdleribatls to be addressed. There is no warrant to stay
a mixed petition if the potentially meritorious unexhausted claim or claims would clearly be

procedurally barred under state laW.such be the case, a fedenabeascourt should deem the

been abandoned; Keating has raised only his one meritorious claim in his pesrdimgnobis
application.

2Although Keating was convicted more than &g ago, it bears repeating that he is not
responsible for most of the delay: He filed e sehabeagetition less than a year after the New
York Court of Appeals declined review; thegtallowing him to pursue collateral challenges in
state court was in place for less than 18 momthsng which time Keating was able to complete
five of his six collateral challenges.
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claim exhausted and invoke the state’s b&ee Harris 489 U.S. at 263 n. 9 (“[A] federal
habeascourt need not require that a federal claim les@nted to a state court if it is clear that the
state court would hold the claim procedurallyrbd.”). Such a course of action respects the
procedural requirements of state law while saving state courtsotii@erof invoking them in

circumstances where they would plainly do so.
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The Court declines to adopt the magistrate judge’s recommendation that all of
Keating's unexhausted claims be deemed procedurally barreBediple v. D’Alessandral3
N.Y.3d 216 (2009), which was deciutiafter the R&R was issuedgtiNew York Court of Appeals
held that the statutory restrictiona successive § 440.10 motions do not applgai@m nobis
petitions to the Appellate DivisiorSee idat 221 n.* (“[T]he Legislature has not passed a similar
statutory mechanism to address claims of a@ife assistance of counsel brought at the Appellate
Division . . . .”). TheD’Alessandrocourt cautioned against summary denial cbeam nobis
petition simply because it is successive:

Even if the Appellate Division hatie discretion to decline to review

the merits of subsequent coram nobis applications, it would have

been an abuse of such discretion to refuse to entertain the second

application in this case, which was brought by counsel nine years

after the first application and raised different and much more

substantial arguments than those previously rajseddsd.
Id. at 221.

It is not clear whetheD’Alessandrostands for the proposition that the Appellate
Division mustalwaysreview the merits of a successo@am nobigetition, or the more limited
proposition that the Appellate Division must revidve merits of a successive petition that raises
“much more substantial arguments” than the prior petitidnin either case, it is unlikely that the
Appellate Division would invoke a procedural aravoid reviewing Keating's claim that his
appellate counsel was ineffective for failing to challenge the relevance of the videotape; as now

explained, that claim is sufficientlgeritorious to warrant both a secaratam nobigetition under

D’Alessandroand the “stay and abeyance” dictatdRbines'?

3New York law also requires that challengestaentiary rulings be preserved for appeal
by a contemporaneous objectid®ee, e.g., People v. Laigo  N.Y.S.2d __ , 2010 WL 551419,
at *1 (2d Dep'’t Feb. 16, 2010) (citing N.Y. CrirRroc. Law § 470.05(2)). Since trial counsel
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The theory pursued by the prosecution at trial was that Keating's statement of
concern for a needle breaking off in his arm shdwhe depravity of his conduct, and thus was
relevant to the charge of depraved-indifferemceder. New York’s depraved-indifference statute
states that “a person is guilty of murder ingbeond degree when[,] [ulnder circumstances evincing
a depraved indifference to human life, he res$lfg engages in conduct which creates a grave risk
of death to another person, and thereby causes the death of another person.” N.Y. Penal Law §
125.25(2).

At the time of Keating’s trial, the well-&blished law of New York was that the
“depravity” element of depraved-indifference meréhad nothing to do with the defendant’s state
of mind:

[T]he focus of the offense is not upon the subjective intent of the

defendant, as it is with intentional murder, but rather upon an

objective assessment of the degree of risk presented by defendant’s

reckless conduct.

People v. Registe60 N.Y.2d 270, 277 (1983). Thus, “[e]vitee of the actor’'s subjective mental
state [was]not pertinentto a determination of the additional element required for depraved
indifference murder.”People v. Rae74 N.Y.2d 20, 24 (1989).

To be sure, the last few years have saatramatic shift in the legal landscape,

culminating with the 2006 pronouncement by the Néwk Court of Appeals that “[d]epraved

indifference to human life is a culpable mental stalebdple v. Feingold7 N.Y.3d 288, 294 (2006)

(overrulingRegiste). Feingold however, does not apply retroactiveljRegisteistates the correct

clearly and strenuously objected to the admissibthe videotape, this basis for invoking a
procedural bar is not apt.
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interpretation of the law of New York with respect to the elements of depraved indifference murder
[as of] 2001.” Policano v. Herbert7 N.Y.3d 588, 602 (2006).

In any event, it is not clear to the Colooiv Keating’s statement about needles, taken
three hours after the accidentpumd be relevant even Feingolds formulation of depraved
indifference were to apply. As the Court reads the case law, the relevant inquirfFeindeid
is defendant’s state of mirad the time he acts

[D]epraved indifference is . . . a willingnessactnot because one

intends harm, but because one simply doesn’t care whether grievous

harm results or not. Reflecting wickedness, evil or inhumaagty,

manifested by brutal, heinous and despicable ,adepraved

indifference is embodieid conducthat is so wanton, so deficient in

a moral sense of concern, so devoid of regard of the life or lives of

others, and so blameworthy agéader the actor as culpable as one

whose conscious objective is to Kkill.

People v. Suares N.Y.3d 202, 214 (2005) (emphases addddi)e Court has no qualms with the
general proposition that a defendant’s subsequent statements and conduct may bear on his or her
state of mind at an earlier time. But the Couilsfeo see how Keating's self-centeredness at the
police station says anything about his state of mind behind the Wheel.

The failure of counsel to raise a stéder issue that is “significant and obvious”

violatesStricklands performance prong so long as it “ felltside the wide range of professionally

competent assistanceMayo v. Hendersqri3 F.3d 528, 533 (2d Cir. 1994). As the Second Circuit

“Respondent disingenuously argues, in the altematiat the videotape was relevant to the
two drunk-driving charges to show Keating’s inttated condition. Actually, the videotape, which
the Court has viewed, does not appear to depict Keating in a drunken state at all; he is standing,
although slightly slumped, but his speech is natret, he clearly comprehends the questions posed
to him, and his responses are lucid. It is beywand| on this record that the prosecution wanted it
in evidence for Keating’s statement about holding the authorities liable if the needle broke in his arm
solely as evidence of depraved indifferenceariy event, the offending statement could easily have
been redacted.
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recently explained, this is the same standard\kat York has adopted for assessing an attorney’s
performance under the state constituti®ee Rosariov. Ercqle  F.3d __ , 2010 WL 1427507,
at *4 (2d Cir. Apr. 12, 2010) (“The first prong of tNew York test is the same as the federal test;
a defendant must show that his attorney’s performance fell below an objective standard of
reasonableness.”). It certainly would be appedprfor the Appellate Division to determine that
Keating's appellate counsel failed that te3¢e also Jackson v. Leonard62 F.3d 81, 85 (2d Cir.
1998) (holding that failure to pursue state-law claim that is a “sure winner” viQatekland.

If the Appellate Division concludes that appellate counsel's performance was
deficient, it must then decide whether Keatinffesed prejudice. This wodlrequire the state court
to determine whether there would be a reasormableability that New York’s highest court would
rule that the jury would not hawmnvicted Keating of depraved indifference murder if not for the
videotape See Mayp13 F.3d at 534 (petitioner must demonstrate that there was “a reasonable
probability that his claim would have been successful before the state’s highest court” (citation,
internal quotation marks and alterations omitte@at question would presumably entail harmless-
error analysisSee, e.gMunoz v. United State8008 WL 2942861, at *15 (E.D.N.Y. July 28, 2008)
(“Because the admission of [certain] testimony wamltess error, Mr. Munoz is unable to establish
prejudice as required for relief undgtrickland”). Under New York law, the erroneous admission
of evidence is harmless if “(1) [the] proof of guilt was overwhelming; and (2) there was no
significant probability that the jury would haeequitted had the proscribed evidence not been

introduced.” People v. Kellp96 N.Y.2d 740, 744 (2001).

I the issue of harmless error were ultimately bottomed on ineffective assistance of trial
counsel and not, as here, on an erroneous evidentiary ruling by the trial court, the New York
standard would be “more generous” to the defendantStrackland
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In making this assessment, the Appelitasion will undoubtedly consider that the
prosecutor thought the videotape crucial to shovtihat Keating was “so uncaring, so callous, and
so dangerous and inhuman agi@monstrate an attitude of total utter disregard for the life of a
person or persons in danger.” Trial Tr. at 272. That he thus ascribed great importance to the
videotape in both his opening statement and his closing argument, inviting the jury to draw the
prejudicial (and legally irrelevant) inference tKaiating was a “callous” individual concerned only
with his own well-being “two hours after mowing Roseann Sorrentino dolgndt 38, 853. And,
finally, that the video was the only evidence the jury called for during its deliberdtions.

CONCLUSION

The Court stays the proceeding to all&igating to exhaust the claim that his

To meet the New York standard, a defendant need not demonstrate
that the outcome of the case would have been different but for
counsel’s errors; a defendant need only demonstrate that he was
deprived of a fair trial overallA single error by otherwise competent
counsel may meet this standard if that error compromised the
integrity of the trial as a whole.

Rosarig__ F.3d__,2010WL 1427507, at *4 (citiepple v. Turnei5 N.Y.3d 476, 480 (2005),
andPeople v. Cabarb N.Y.3d 143, 155-56 (2005)).

'°As for the three exhausted claims, judigiebnomy might suggest addressing those claims
now, the better to focus on the potentially meritorious unexhausted claim if and when the time
comes. Itis, however, the exhausted claimgit@tide the Court with the option to stay Habeas
proceeding in the first plac&ee Zarvela254 F.3d at 382 (“If a districtourt elects not to stdkie
exhausted claimand instead dismissesettentire petition, it should normally include in the
dismissal order an appropriate explanation to a pro se petitioner of the available options and the
consequences of not following required procedur@stiphasis added)). ttie Court were to rule
on the exhausted claims, it would be left with a petition contaimigunexhausted claims; the
Court can only dismiss such a petitioikee Carpenter v. Reyno)d&l2 F. Supp. 2d 94, 98
(E.D.N.Y. 2002) (“Carpenter’s petition contains onhexhausted claims. Therefore, the Court has
no basis to retain jurisdiction while Carpenterguas exhaustion.”). Accordingly, the Court will
defer ruling on the exhausted claims and address them if and when the stay is lifted.
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appellate counsel was ineffective for failing tseathe issue of the relevance of the videotape.
All other unexhausted claims are denied on the merits pursuant to 28 U.S.C. § 2254(b)(2). All
exhausted claims are held in abeyance.

Within thirty days of completion of thstate-court proceeding, Keating shall move
to vacate the stay or withdraw his petitiddee Rhineb44 U.S. at 278 (“[Dgtrict courts should
place reasonable time limits on a petition&ijsto state court and back.Zarvelg 254 F.3d at 381
(reasonable period to return to federal ta@iter exhaustion is “normally 30 days®). Absent
extraordinary circumstances, failure to comply waBult in dismissal of the petition in its entirety.

SO ORDERED.

FREDERIC BLOCK
Senior United States District Judge

Brooklyn, New York
April 28, 2010

YAlthough Keating hasin his understandable haste to exhaust the claim, already filed a
coram nobispetition, the Court is not aware of any rule prohibitindpadoeaspetition from
proceeding on two fronts; howeveretiser course would have beerseek and obtain a stay prior
to filing to allow the Court to fully explain its reasons for granting the stay.

18K eating is cautioned that exhausting a clairmeffective assistance of appellate counsel
requires, if necessary, seeking leave to appeal to the Court of ApBeald.Y. Crim. Proc. L. §
450.90(1) (authorizing appeal of “order grantingdenying a motion to set aside an order of an
intermediate appellate court on the ground efffective assistance or wrongful deprivation of
appellate counsel”).
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