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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DISABILITY ADVOCATES, INC.,
S oc S: INC MEMORANDUM & ORDER

03-CV-3209 (NGG) (MDG)
Plaintiff,

-against

DAVID A. PATERSON, in his official
capacity as Governor of the State of New
York, RICHARD F. DAINES, in his official
capacityas Commissioneasf the New York
State Department of Health, MHAEL F.
HOGAN, in his official capacity as
Commissioner of the New York State Office
of Mental Health, THE NEW YORK STATE
DEPARTMENT OF HEALTH, and THE
NEW YORK STATE OFFICE OF MENTAL
HEALTH,

Defendants.

NICHOLAS G. GARAUFIS, United States District Judge.

The “integration mandate” of Title Il of the American with Disabilities Act (“ADA”) and
Section 504 of the Rehabilitation Act (“RA”), as expressed in federal teangaandOlmstead
v. L.C, 527 U.S. 581 (1999), requires that when a state provides services to individuals with
disabilities, it must do so “in the most integrated setting appropriate to their needs.” The
Supreme Court explicitly held @Imsteadhat “[u]njustified isolation . . . is properly regarded
as discrimination based on disability,” observing that “institutional planeofgersons who
can handle and benefit from community settings perpetuates unwarrantegtasssithat
persons so isolated are incapable of or unworthy dicgaating in community life.” 527 U.S. at

600.
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Plaintiff Disability Rights Advocates, Inc. (“Plaintiff” DAI”) is a protection and
advocacy organization authorized by statute to bring suits on behalf of individuals wit
disabilities. It brings this suit on behalf of adults with mental illness who live in tvoergy
“adult homes.” Adult homeare residential adult care facilities licensed by the State of New
York (the “State”) to provide long-term care and supervision to people with dissbditid/or
mental illness. DAI alleges that these particular adult henadisof whichare located in New
York City and have more than 120 residents, more than 25% of whom have mental disabilities —
are segregated settings akin to psychiatric institutions. Aogptd DAI, many of its
constituents are qualified to live in “supported housing,” an alternative form of honsitch
individuals with mental iliness live in their own apartments scattered throughout the community
and receive supportive services. DAI thus alleges a violation of the integrationtepanda
claimingthatits constituents are not receiving services in the “most integrated setting
appropriate for their needs.”

DAI has named as defendants the New York State Department of Health (“DOH”) and
the New York State Office of Mental Health (“OMH”), as well as Governor David A. Paterson
and the Commissioners of DOH and OMH (collectively, “Defendants”), each isule€li
official capacities. DAI seeks declaratory and injunctive relief requiring Defendants “to take
such steps as are necessary to enable Plaintiff’'s constituents to receive services in the most
integrated setting appropriate to their needs” (Comp(D&tket Entry #1)) and proposean
order requiring Defendants to offer supported haypsirthose of DAI’'s constituents who are

qualified to move. (Pl. Mem. Opp. Summ. J. (“Pl. Opp.”) 27 (Docket Entry #202).)

! The court has substituted the nameBefendantsued in their official capacities pursuant to Rule 25 of the
Federal Rules of Civil Procedure.



Defendants have brought a Motion for Summary Judgment. (Def. Mot. Summ. J.
(Docket Entry #145); Def. Mem. Supp. Summ. J. (“Def. Mem.”) (Docket #172).) First,
Defendantxontend that DAI lacks standing to bring these claims and to seek sygtem-
injunctive relief. Second, thegrguethat Title 1l of the ADA does not apply to DAI's claims,
because the adult homes are privately operated and the State merely licenses and inspects them.
Third, theyclaimthat adult home residents are already in the “most integrated setting,” because
adult homes and supported housing are “equally integrated” with the community. Heyth, t
argue that Bl has not established that adult home residents are qualified to move to alternative
housing. Fifth, they contend that the Governor is not a proper defen@aeDgf. Mem. 35,

44, 65, 82.)

In addition to these arguments on the merits of DAI's cas&ridants also seek
summary judgmendntheir “fundamental alteration” affirmative defense. This defense,
describedn the regulations and discussedimstead provides thaevenif the individuals
whose placement &t issuearenot in themost integréed settings appropriate tioeir needsthe
Stateneed not take a particular action that would constitute a “fundamental altetitn”
programs and services, taking into accountState’s available resources andaldigations to
provide service$o others with disabilities Defendants contend that even if DAI could establish
a violation of the integration mandate, Defendants should not be required to move adult home
residents to alternative settings because doing so would impose a fundameateiralt&ee
id. at 7071.)

DAI has also brought a Motion for Partial Summary Judgment solely on the fundamenta
alteration defense. (Pl. Mot. Partial Summ. J. (Docket Entry #176).) It contetd3efendants

have failed to develop an effective plancomply with the integration mandate of Title Il and



Olmstead-an“Olmsteadplan” — with respect to adult home residerdaad that this failure
precludes Defendantsom asserting a fundamental alteration defer(g¢. Mem. Supp. Partial
Summ. J. (“PIMem.”) (Docket Entry #176).)

For the reasons below, the parties’ Motions are DENIED. The court conclude#that D
has standing, that Title Il applies to DAI's claims, and that the Governor is a pape
Regarding whether DAI's constituents are ia tmost integrated setting appropriate to their
needs,” including whether they are qualified to move to alternative sefbefgndants have not
met their burden for summary judgment. On the fundamental alteration defensargumm
judgment is denied to both Plaintiff and Defendatits;issues for trial are set forth below.

l. PROCEDURAL HISTORY

Plaintiff filed this case on July 1, 2003. (Docket Entry #1.) Discovery concluded on
November 14, 2006. (Status Cobéfore Magistrate Juddéarilyn D. Go, Nov. 14, 2006.YThe
parties filed theiMotions for SImmaryJudgment on August 10, 200¥ith opposition and reply
memoranda to follow. (Scheduling Order dated Aug. 7, 2007 (Docket Entry. #TH® parties
requested extensions of tinamdthe two Motions were fuly briefedon January 31, 2008.
(Docket Enties#221-223.)

In conjunction with the Motions for Summary Judgm@&sfendants also dmitted two
evidentiary motions seeking to exclude portions of Plaint@¥slence. (Docket Entries #173,
219) One was fully briefe@dn January 31, 2008; the other was fully briefed on February 29,

2008. (Docket Enies#218, 229.) The court ruled ¢timesemotions on December 22, 2008 and

presumes familiarity with that Memorandum & Ord&eeDisability Advocaes, Inc. v.

2 After granting the parties’ requesor additional time tdile their opposition and reply memorandhe court
orderecthe parties to withdraw anésubmit their initiainotion papers (Docket Entry #193.)This orderdid not
affect the filing date$or the parties’opposition and reply memoranda.
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Patersor{*December M&QO”), No. 03CV-3209 (NGG) (MDG), 2008 WL 5378365 (E.D.N.Y.
Dec. 22, 2008).

Currently beforghe court are the parties’ Motions for Summary Judgmeéhe claims
on which the parties seek summary judgment arerfiéensive and rely on a voluminous and
comprehensive recombntaining more than 13,000 pages. Phdies haverovided hundreds
of pages of briefingn the factual and legal issugsd havesubmittedapproximatel\675
exhibits including affidavits and declarations of fact and expert witnesses, govermaperts,
and deposition testimony. The court wishes to compliment the parties on theinexsai
thoughtful analysis of the complex legal and factual issues in this case. kéhtleurt is not
required to look beyond thevvidence cited in the partieRule 56.1 Statements and responses,

seeMorisseau v. DLA Pipers32 F. Supp. 2d 595, 618 (S.D.N.Y. 2008) (discussing Local Civ.

R. 56.1), it has considered additioealdence cited in the parties’ memoramddaw in the
interestof thoroughness.
. STANDARD OF REVIEW

Summary judgment is appropriate when no genuine issue of material fact exists. See

Fed. R. Civ. P. 56(cD’Amico v. City of New York 132 F.3d 145, 149 (2d Cir. 1998grt.

denied 524 U.S. 911 (1998). The burden of showing the absence of any genuine dispute as to a

material fact rests on the party seeking summary judgnga®aAdickes v. S.H. Kress & Cp.

398 U.S. 144, 157 (1970); Gallo v. Prudential Residential Sén, 22 F.3d 1219, 1223-24

(2d Cir. 1994).
The substantive law governing the case will identify those facts that are material and
“only disputes over facts that might affect the outcome of the suit under the govamiwgl

properly preclude the entry of summary judgmemriderson v. Liberty Lobby, Inc477 U.S.




242, 248 (1986). The court must determine “whether the evidence presents a sufficient
disagreement to require submission to a jury or whether it is so one-sided that pneugart
prevail as a matter of law.Anderson 477 U.S. at 251-252. A dispute about a material fact is
genuine “if the evidence is such that a reasonable jury could return a V¥erdict nonmoving
party.” 1d. at 248. “Therefore, summary judgment is improper if there is any evidence in the

record that could reasonably support a jury’s verdict for the non-moving party.” Lwcénté

Bus. Machines Corp310 F.3d 243, 254 (2d Cir. 2002)tation omitted).

In ruling on a motion for summary judgment, the court “is not to weigh the evidence but
is instead required to view the evidence in the light most favorable to the party opposing
summary judgment, to draw all reasonable inferences in favor of that party, eschew

credibility assessments . . ..” Weyant v. QR€X1 F.3d 845, 854 (2d Cir. 1996) (citations

omitted). As such, the non-movant “will have [his or her] allegations taken as true, and will
receive the benefit of the doubt when [his or her] assertions conflict with thdsemabizant.”

Samuels v. Mockry77 F.3d 34, 35 (2d Cir. 1996) (internal quotation marks and citation

omitted). “Stated more succinctly, “[tlhe evidence ofrib@-movanis to be believed.”

Lucente 310 F.3d at 254c{ting Anderson477 U.S. at 255).

When patrties have filed cross-motions for summargnuehnt, “the court ‘must evaluate
each party’s motion on its own merits, taking care in each instance to draasahable

inferences against the party whose motion is under consideration.” Bronx Househalti of Fa

Bd. of Educ. 492 F.3d 89, 96 (2d Cir. 2007) (citation omitted). When there is no issue of fact as
to an affirmative defense, courts have granted partial summary judgnikngstrat defense.

See e.g, Northwestern Mut. Life Ins. Co. v. Fog&8 F. Supp. 2d 70 (E.D.N.Y. 1999).




1. BACKGROUND

The following backgroundetsforth only some of the relevant evidenddore detail is
provided in the discussion and analysis of each claim.

A. Adult Homes

Adult homes are a type of adult care facility licensed by the State of New York and
authorized “to provide long-term residential care, room, board, housekeeping, peasenahd
supervision to five or more adults unrelated to the operator.” N.Y. Comp. Codes R. &iRegs. t
18, 88 485.2(b), 487.2(a). All of the adult homes in New York State are populated entirely by
people with disailtities and/or mental illness(DOH, Adult Care Facility Census Rep. 2006
(Declaration of Anne S. Raish (“Raish Decl.”) Ex. 2 (Docket Entries #182-83), B@Qult
Care Facility Census Rep. 200805 (Raish Decl. Ex. 31).) The adult homes are privately
owned. See e.qg, Affidavit of David V. Wollner (“Wollner Aff.”) 1 2 (Docket Entry #164);
Affidavit of Leon Hofman (“Hofman Aff.”) § 3 (Docket Entry #151).) Defendargrages DOH
and OMH license, certify, and maar the adult homes as well as the mental health services
provided; the adult homes are subject to a comprehensive statutory and regulatogy schem
discussed in Section IV.A below.

There are currently 380 licensed adult homes in New York State, 44 of arkiain New
York City. (Def. 56.1 Statement 11 12, 13 (Docket Entry #171).) While the State does not
require anyonéo live in an adult home, a State statute provides that State hospitals and other
psychiatric facilities licensed by ttgate will use adlt homes for dischargeseeN.Y. Mental
Hyg. L. 8 29.15(i)(2)(ll). According to Plaintiff's evidence, many individuals extly living in
adult homes have come to live there following their discharge from State psychiatric centers and

hospitals and other institutional settings, such as nursing ho®esg.e@, Affidavit of Clarence



Sundram (“Sundram Aff.”) {1-&1 (Docket Entry #211); B.R. Dec{y 7#8; N.B. Decl. 11 9;

S.B. Dep. 136-38; Declaration of Dennis Jones (“D. Jones Decl.”) Ex. X &Dbeket Entry

#207); Ocean House Resident MatiDe€laration of Francine N. Murray (“Murray Decl.”) Ex.

124 (Docket Entry #214)) (indicating that 65 out of 107 residents who were at Ocean House at
the time of its closure had been admitted from State pdyich@spitals, including one as

recently as 2005Y) In recent years, however, a mrhallerpercentage of patients discharged
from State hospitals have gone to adult homes; since 2003, less than 5% of suchhpaents
been discharged to adult homes. (Def. 56.1 Statement § 11.) In addition to State hospitals and
psychiatric centers, adult home residents have also come to live in the adultflttomether
venues, including private hospitals, the New York City shelter system, othehathds in the

State and their families’ homes.Id_ 1 10.)

In 2002, there were 12,586 recipients of mental health services residing in adult homes
statewide (OMH, 2004-2008 Statewide Comprehensive Plan for Mental Health Servs. (“OMH
2004-2008 Plan”) 69 (Raish Decl. Ex. 56).) 10, 971 of these were in “impacted” adult homes
(id.); “impacted” refers tadult homes in which at least 25% or 25 residents, whichever is fewer,
have mental disabilitiesThe number of individuals impactedadult homess more than twice

the number of adults with mental iliness i®operated hospital inpatient prografs.

% To preserve confidentiality, the court refers to current and former residieatlult homes by their initiatsly.
Pursuant to a protective order issued by Magistrate Judge Marilgmo Bn May 19, 2004 (Docket Entry #46), the
declarations of adult home residents B.R., N.B., O.J., H.S., andWefe not filed electronically, but were
submitted to chambers oreBPember 3, 2007.

Excerpts from the depositions of former and current adult home resigienincluded as exhibits to the
Declaration of Francine N. Murray and the Declaratbiscott J. Spiegelman (Docket Entry #161) and will be cited
throughout simplya*“__ Dep.”

* The state’s noiforensic psychiatric centers have a total inpatient census of less tban 4[®f. 56.1 Statement |
57.)



In New York City, there arare approximately 4,000 adults with mental iliness currently
living in adult homes. (PI. 56.1 Statement § 70 (Docket Entry #10Of)the forty-four adult
homes in New York Citythirty-eightare impacted. (Def. 56.1 Statement  13.) Of these
thirty-eighthomesjwenty-eightare certified for more than 120 bedd. §| 14.) The relief DAI
seeks is directed exclusively at tweistyeimpacted adult homes in New York City with more
than 120 bed$. (Compl.  35.) At the end of 2006 fifieen of those homes, 95% or more of
the residents had mental illness, and four of the homes were populated entirely loyatslivi
with mental illness.(PI. 56.1 Statement 1 5, 6.)

B. The Development of Adult Homes

According toseveral former State officials, the placement of large numbers of individuals
with mental illness in adult homes developed in response to the State’s deinstinaimmal
movemenmnof the 1970s and 1980s, when the State reduced the number of mentally ill individuals
in State psychiatric hospitals.Linda Rosenbergttested that when New York State
deinstitutionalized, the State made a “policy decision” to serve large numbersief patients
in adult homes. (Affidavit of Linda Rosenberg (“Rosenberg Aff.”) § 5 (DocketyE{#06).)

Ms. Rosenberg worked in positions of responsibility in New York’s mental healthrsfmte

® The parties dispute whether certain of the homes at issue were impacted.irsp@efically, Defendants have
provided an affidavit from DOH official Mary Hart stating that that HarbcewiHome, Palm Beach, Long Island
Hebrew Living Center, and Thomas Jefferson Home were not impact@02n @ffidavit of Mary E. Hart (“Hart
Aff.”) § 10 (Docket Entry #149) DAI has provided statistics from DOH indicating that each of these homes in
2002 had more than 25% of the residents receiving mental health servimagirigdhat they were impacted.
(DOH, Adult Care Facilities by Current Regi@nFacility Type StatisticaReport— Recipients of Any Type of
Mental Health Servs.-81 (Murray Decl. Ex. 127)

® Thetwenty-onehomes are: Anna Erika, Bayview Manor, Belle Harbor Manor, Brooktjuit Care Center, Elm
York Home, Garden of Eden, Lakeside Manor, Long Island Hebrew, Meivteidr, New Central Manor, New
Gloria’s Manor, New Haven Manor, Oceanview Manor Home for Adulisk lin, Parkview Home for Adults,
Queens Adult Care Center, Riverdale Manor, Sanford Home, Seaview ,MambManor Home for Adults, and
Surfside Maor. (Compl. 1 35.) While Defendants admitted in their Answertthaty-oneof the homes were
impacted (Ans. 1 33 (Docket Entry #19)), they now contend that fabedomes are not impacted (Hart Aff.
10).

"It is undisputed that the population oétNew York State psychiatric centers fell from approximately 93,00@&in th
1950s to 5,309 in 1998. (Def. 56.1 Statement { 56.)
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thirty years and served as the Deputy Comsiairger of OMHfrom 1997 to 2004 Similarly,
Clarence Sundram servéfdm 1978 to 199&s the Chairman and Chief Executive Officer of the
New York State Commission on the Quality of Care for the Mentally Disabled (reow t
Commission on Quality of Care and Advocacy ferddns with Disabilities) (“CQGQ, an
independent State agency. (Sundram Aff.){He attestedhat the placement of large numbers
of people with mental iliness into adult homes was the result of a “conscious State policy” to
discharge patients from pdyiatric hospitals into these facilities “due to the absence of other
housing alternatives at a time when psychiatric centers were under pressure to dowldsige.” (
8.) According to Mr. Sundram, to meet the growing need for housing created brgthe la
numbers of discharges from state psychiatric hospitals, the state licensgel providers to

create adult homes using under-utilized facilities, such as hotels, motelA/ M other

similar buildings. Kd. 1 9.) James Stone, the defendant Commissioner of OMH when this suit
was filed, similarly noted in a memorandum that “[a]dult homes developed in a respans
need- lack of community based housing resources. . . . Deinstitutionalization happened and the
community resources weren’t up to speed with state operated bed reductions.”tgMem
Members of Mental Health Servs. Council from OMH Comm’r James Stone (Nov. 22, 2002)
(Raish Decl. Ex. 38).)

Plaintiff points out that the State has long charactdramult homes as institutionis
government reports published in 1979, New York State and New York City officialeecfe
these adult homes as “de facto mental institutions” and “satellite mental institutions.” (Deputy
Att'y Gen. Charles J. Hynes, Private Proprietary Homes for Adults 38 (Mar. 31, 19d8a{M

Decl. Ex. 69); New York City Council Subcomm. on Adult Homes, The Adult Home Industry: A

10



Preliminary Report 14 (Murray Decl. Ex. 70)0n its websiteODMH currently characterizes
adult homes aan “institutional setting[]'in which p@ple with mental iliness are “stuck”

[T]he unmet need for decent, safe and affordable housing — often with supports —

is very substantial for people with mental illness. As a consequence of poor

access to community housing, inadequate levels of mental health housing, and

clinical programs that do not support people in getting/keeping housing

successfully, many people with a mental illness are poorly housed or

institutionalized. Thus, many people with a mental illness are ‘stuck’in . . .

institutional sétings (nursing homes, adult homes, state psychiatric centers).
(OMH, Guiding Principles for the Redesign of the OMH Housing and Community Support
Policies 1 (Murray Decl. Ex. 71).)

C. Facts and Characteristics about the Adult Homes at Issue

On the issue olvhether adult home residents are in the most integrated setting
appropriate to their needs, the parties have submitted voluminous evidence about the
characteristics of adult hom&sBoth parties have submitted evidence on the extent to which the
adult hones share characteristics of institutions, opportunities for adult home residents to interact
with people outside the adult homes, and programs and services offered in the Bomes.
evidence is set forth hees background and othevidence igliscussedn the analysis of the

parties’ claims below Theparties rely on expert testimofiyjepositions and declarations of

twenty-three individuals who live (drave lived)in adult homes? and affidavits and depositions

8 Unless otherwise indicated, from this point forward, “adult homed™adult home residents” refer to the
impacted adult hongein New York City at issue in the litigati@nd their residents

° The basis and methodologies for the opinions of Plaintiffs’ experzati#th Jones, Dennis Jones, Kenneth
Duckworth, and Ivor Grovesas well as the experts’ qualificationsire desdbed at length in the court’s
December M&O.

9 Four ofthese individualsio longer resided in an adult home at the time of their depositiGeeA(M. Dep. 67
(supported housing); P.C. Dep. 15 (housing funded by the state); M.BL®&p.(private resience); J.M. Dep. 7
(private residence).)

The parties dispute whether another resident, D.N., still lives in antemine. Defendants point to D.N.’s
testimony in 2005 at her deposition that she planned to move to Pemisytvéve with her family. (IN. Dep.
59-62.) Plaintiff's counsel declared that he called the adult hometiwb@&c2007 and spoke with D.N. to confirm
that she still lived in the adult home. (Declaration of Johnt@rasf 4 (Oct. 17, 2007) (Docket Entry #213).)
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of numerous fact witnesses, includirmgrher and current New York state officials, mental health
service providers, and staff in adult homes and supportesirigpprograms

While it is undisputed that the adult homes share certain characteristics of medical
facilities and inpatient psychiatric facilitiehie parties’ expert and fagitnesses ultimately
disagree as to whether the hesrare akin to “institutions.Defendants characterize adult homes
asfacilities that “provide a place to live, meals, housekeeping and laundry services,” as well as
“assistance with sefidministration of medications, and some assistance with personal needs
such as grooming and dressing.” (Affidavit of Mary E. Hart (“Hart Aff.7) (Docket Entry
#149).) DAI's and Defendants’ experts observed that adult homes sharacteristics of
medical facilities and inpatient psychiatric facilities. (Decl. Alan G. Kaufman (“Kaufman
Decl.”) Ex. KaufmarA at 8 (Docket Entry #152%eeAffidavit of Elizabeth Jones (“E. Jones.
Aff.”) Ex. A at 8 (Docket Entry #208); D. Jones EleEx. A at 910; Rosenberg Aff. § 12;
Sundram Aff. § 7Schwartz Dep297-300™)

Plaintiff has provided evidence about the regimented nature of the adult homes. For
example, individuals with mental illness in the adult homes reside in close guantely with
other persons with disabilities and with significant numbers of other persons evitalniiness.
(E. Jones Aff. Ex. A at 8; D. Jones Decl. Ex. A at 9; Sundram Aff. § 7; Rosenberg Aff. 1 12.)
Residents have testified that they receive treatdiem onsite doctors and nurses. (S.B. Dep.
88-89, 45; P.B. Dep. 132; N.B. Decl. § 28.) At some adult homes, residents line up to receive
medications from adult home staff, and self-administration of medicatiorcsudaged.
(Schwartz Dep. 319-320; S.B. Dep. 124-125; D.N. Dep. 89; G.L. Dep. 202-204; P.B. Dep. 131,

S.P. Dep. 64; Affidavit of Kenneth Duckworth (“Duckworth Aff.”) Ex. A at 9, 13 (Docket Entry

M Excerpts from depsitions are attached as exhibits to thelBrmtions of Francine N. Murragcott J. Spiegelman
(Docket Entries #168.70), and Anne S. RaishTheyarecited here as“__ Dep.”
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#209).) According to one adult home resident, aides instruct residents as to what taidost va
times of the day, including when to eat, bathe, and take medications. (O.J. Decl. §{ 17-20.)
Another resident stated that at her adult home, all residents with diabetes must eat together a
half-hour before everyone else takes their meal. (B.R..J€l2.) Residents testified that they

are assigned roommates and lack privacy. (S.P. Dep. 134-136; O.J. Decl. § 13; H.S. Decl. 1 11;
G.H. Dep. 128; E. Jones Aff. Ex. A at 5.) Adult home residents have testified that they can only
receive calls comindhtough the adult home switchboard and/or on extensions or pay phones in
common areas (B.J. Dep. 125-126; S.P. Dep. 68-69) that lack privacy and are often cl@otic (L.
Dep. 116-118; J.M. Dep. 53-54; D.N. Dep. 238-244).

Plaintiff has provided evidence that adult homes have visiting hours (E. Jones Aff. Ex. A
at 3; P.B. Dep. 109; G.L. Dep. 227; D.W. Dep. 132; S.P. Dep. 118), and visitors must identify
themselves and sign in with the home (E. Jones Aff. Ex. A at 3, 8; D.W. Dep. 132; B.J. Dep.
115; L.G. Dep. 146). Visitors are received in noisy common areas (D.N. Dep. 238-41; D.W.
Dep. 131-132; E. Jones Aff. Ex. A at 3), unless the resident’s roommate or managemsnt grant
permission for visitors to enter their bedroom (E. Jones Aff. Ex. A at 3; L.G. Dep. 149-150).
Some residents have testified that their adult homes do not permit visitors to join in meals or stay
overnight. (B.J. Dep. 115, 121; D.W. Dep. 132.)

D. DischargePlanning and/or Information About Alternative Housing Options

The parties dispute whethardato what extent residents of adult homes receive discharge
planning or information about alternative housing options. Defendants assert that adult home
residents receive information about alternative housing and assistantiegrofit forms to
apply for alternative housingSéeBear Dep. 53584 (estifying thatstaff would help an adult

home resident obta@ternative housing “if a client identifies that they want to move”); Aff.

13



Jonas Waizer 1 67 (Docket Entry #168)ésting thastaff helped oneesident fill out
application forms)Affidavit of Flora Bienstock (“Bienstock Aff.”)] 6 (Docket Entry £46)
(attesting thastaff assisted “a number of adult home residents with the application and intervie
process” for alternative living arrangemen®jirstein Dep. 127-129 (testifying that when she
reviews case management records and sees a notation about a resident wanting to move, she
finds out whether the social worker has completed an application for alternatiseg);
Lockhart Dep. 70-87, 35-38, 49, 26 (téstig thatstaff. (1) informs residents about alternative
housing, including supported housing, (2) provides residents with HRA 2000 application forms
for supported housing, and (83s helped approximately five résnts fill out HRA 2000
forms),)*?

According to Plaintiff's witnesses, and even Defendants’ expert]effreyGeller, adult
home residents are not adequately informed about what their options are regaudingfio
(E. Jones Aff. Ex. A at 10; Geller Dep. 1@&stifying that esidents are unable to make informed
choices about their housing options because they are not adequately informed aboubtiie avail
alternatives).) Plaintif6 experts havebserved thaadult homes are permanent placements, and
that “comprehensive discharge planning is mowstent. (E. Jones Aff. Ex. A at 3, 5;

Duckworth Aff. Ex. A at 9; Duckworth Dep. 119-120.)

12 ockhart also testified that staff assisted one adult home residéntwiting into independent housing not
licensed by OMH, antielped that person by looking at the apartment and providing a security deb&itniture.
(Lockhart Dep. 2628.)

13 Moreover, Plaintiff has provided evidence that many residents of tagiulés were not given a meaningful choice
when they moveghto an adult homeDr. Duckworth observed that “adult home residents | met were freguentl
given no choice about where to live. At best, if they were given a chbieas ibetween two adult homes.”
(Duckwarth Aff. Ex. A at 15;seealsoE. Jones Aff. Ex. A at 9 (“Residents were admitted to the adult hontles wi
little or no choice.”) Plaintiff hasalso provided declarations and deposition testimony of current and fadoier a
home residents indicating thiéiey did not have a choice about whether to go to an adult h@eeH.S. Decl. § 7
(“When they moved me out of Seaport, they didn’t give me a choice alihetiher to go to an adult home or not. |
had to go to an aduttome.”); B.R. Decl. 11-8; PB. Dep. 30; M.B. Dep. 19; L.G. Dep-1®; G.H. Dep. 26268;
T.M. Dep. 2829; J.M. Dep. 10; D.N. Dep. 13;P. Dep. 93; D.W. Dep. 1993.)
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Adult home residents have testified that they have not received assistan@nigp ona
executing sound discharge or transfer plans. (R.A. Decl. {{ 13-16; N.B. Decl. { 11, 23-30; O.J
Decl. 11 2224; B.R. Decl. 11 6, 19-22; H.S. Decl. 11 7, 12-19; P.B. Dep. 184-187; S.P. Dep.
105-107; S.B. Dep. 119-120.) Residents have testified that they are not provided with
information about supported housing or other resources and benefits that might beeatailabl
them. (D.N. Dep. 136-137, 255; P.B. Dep. 175, 102-103; S.B. Dep2;90.G. Dep. 108.07;

S.H. Dep. 102, 133-145; A.M. Dep. 134-136; S.P. Dep. 107, 110, 111; C.H. DepQii90f
DAI's expers, Dr. KennethDuckworth,observed that mental health program staff are ill
informed about supported housing. (Duckworth Aff. Ex. A atsbéalsoMendel Dep. 63-65
(associate administrator aflult home testifying that he did not know whetherdheere

different models of supportive housing, who generally operates supportive housing,le@rwhet
any residents ha&moved to supportive housingResidentdave testified thahey are
discouraged by staff from expressing an interest in moving oet €3, G.L. Dep. 102-103,
105-107, 123-124.)

One administrator testified that she was “not surkétiver when she worked directly
with residents as a social worker, she had been aware of supported housingdikhbg du
adult home residents. (Levine Dep. 71}7She also testifiechoweverthatthe social workers
helped residents apply for “less restrictive housing,” and that she assistebithemts with
applications, both of which were acceptettl. &t173-77.) She testified that treewvere other
residents besides who were interested in other housing, but that she did not work with them to
pursue it because “[tlhere might have been other things that at the time were more pressing” to

those residents.Id. at 177.)
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Plaintiff has provided testimony from adult home residents describing unsfutces
attempts to obtain assistance from social workers or treatment profésgioaaplying for
housing. A former adult home resident testified that it took six months for had smrker
from the day treatment program to complete his housing application. (A.M. Dep. 128-132.)
Another former adult home resident testified that while his social worker helped him fill out a
housing application, the application was never filed because the social worker did plateom
the form before leaving his job. (M.B. Dep. 116-121.) One resident testified thatksteteal
her therapist about wanting to move out of the adult home, but the therapist never told her about
supported housing, OMH housingy, aplying for housing. (L.G. Dep. 105-106.)

E. Desire of Adult Home Residents to Move Out of the Adult Homes

Plaintiff has provided evidence in the form of deposition testimony, a study
commissioned by DOH, and expert testimony indicating that a large pereaft@adult home
residents want to move out of the adult horffe§or example, many adult home residents have
expressed a desire mnove out of their adult homeSd&eR.A. Decl. § 9 (“I want to move out of
this place. | feel stuck here.”); N.B. Decl. {18; O.J. Decl. 1 7 (“I would like to move
because | want to do my own cooking, cleaning, decorating, and shopping, and | want to handle
my own money.”); B.R. Decl. 1 6 (“ would like to move out. | want to experience being out i
life again.”); H.S. Decl. {1 10-11; S.B. Dep. 98, 111; L.G. Dep. 102; L.H. Dep. 121-122; G.H.
Dep. 8-10; C.H. Dep. 127-129; I.K. Dep. 94-95; G.L. Dep. 101-102; D.N. Dep. 155; T.M. Dep.

98; S.P. Dep. 106-107, 137; D.W. Dep. 144, 187.)

14 Defendants have provided evidence that not all adult home residamtsowmove out. For example, B.J. testified
that there was not any place she would rather live “right now” and thatkdtkliving at Brooklyn Manor because
she had not been hospitalized in tiventyyears she had been living there. (B.J. Dep38keealsoid. at 9293

(testifying that adult hoes are the “[b]est thing that could ebappen to mental patients)’)
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Plaintiff has also provideedvidence that some adult home residents have expressed
feelings of isolation in the adult homeSeg e.g, R.A. Decl. § 9 (“I feel stuck here.”); N.B.
Decl.q 15 (“There isn’'t any opportunity to interact with people who aren’t patier@s)h®©.J.

Decl. 1 16 ([T]he ar@ over here feels deserted.”); B.R. Decl. § 18 (“I don’t know anyone in the
neighborhood outside of Garden of Eden”); T.M. Dep. 110 (“It's difficult to meet different
people now . . . [because y]ou're in program, you're in home.”); S.P. Dep. 58 (statig th

feels “isolated” living in his adult home because “they don’t do anything [amadydlody’s like
indoors on top of one another.”)

Plaintiff alsopoints to a study commissioned by D@slevidence that att home
residents want to move. In Decembe®2officials at DOH paid New York Presbyterian
Hospital (“NYPH”) $1 million to conduct an assessment of residents in various adulé ome
New York City, resulting in the New York State Adult Home Assessment Project (“Assdgssme
Project”). (Pl. 56.1 Stament {1 148.) The Assessment Project assessed 2,611 residents in
nineteen adult homes, includififieen of the homes at issue in this cd3e(Pl. 56.1 Statement
19.) According to Assessment Project data documentation, 35% of the adult home g esitie
mental illness who were assessed stated that they wanted to move to thgpadmeat, and
another 21.2% stated that they wantethtive in with their family*® (Bruce Dep. 94-95; Adult
Home Assessment Project Data Documentation, 2003-2005 (Raish Decl. Ex. 7).) Glenn

Liebman, the DOH official who was principally charged with overseeing the Assessmeut Proj

5 The Assessment Project was directed by Dr. Martha Bruce, Ph.D., MfRtd.Rsychiatry Department at Weill
Cornell Medical College. Bruce Dep. 223.) Dr. Bruce testified thathe led a team of fifteen professionals,
including a statistician, a cognitive psychologist, a geriatric psychologisychiatrist, three doctors, and several
nurse assessorsld{) Dr. Bruce testified that a resident’s participation in the assesswmasntoluntary, not
mandatory (Bruce Dep. 91, 1:39), and 74.1% of the eligible residents participated in the assessnmaimef\Aff.

1 27; Bruce Dep. 73). Officials from OMH and DOH provided input ineodesign of the assessment instrument
for the Asessment Project. (Bruce Dep-29.)

16 As discussed belowhe parties disputéheuse of the Assessment Project dateluding whethethe Assessment
Project wasntendedto assessheinterest of adult home residents in living in alternative housing.
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testified that the percentage of residents wanting their own apartme#té®as(Liebman Dep.
100)

One of Plaintiff's experts, Dr. IvdGroves, analyzed the Assessment Project data,
excluding the four homes not at issue in the litigation, and concluded that that aangnific
number of those assessed want to move out of an adult home. Dr. Groves determined that 2,080
of those assessenl the Assessment Project lived in fifteen of the adult homes at issue in this
case. (Groves Aff. Ex. A at 2.) Analyzing the data for those 2,080 residents, Dr. Groves
concluded that “1,536 expressed either (A) explicit interest in living elsewineluding in an
apartment, in supported living, or with family and relatives, or (B) did not expresteeepee
for living in the Adult Home where they were residing.” (Groves Aff. Ex. A at 4spa Li
Wickens, the Deputy Director of DOH’s Office of Health t&yss Management, testified that
when she explained the Assessment Project to adult home residents at “towmeké&lys,
residents asked heMhen do | do th assessment, when can | ledv@®ickens Dep. 74.)

In addition, Plaintiff's experts have opohéhat the Assessment Project data “greatly
underestimates those who would want to move if given a meaningful choice.” (Dutléffort
Ex. A at 14;seeE. Jones Aff. Ex. A at 10; Groves Aff. Ex. A at 4-5.) Dr. Duckworth noted that
when residents answergdestions as part the Assessment Project, theyére never told
about what alternatives would be available or what supports could be offered togntteeiti
needs in the community.” (Duckworth Aff. Ex. A at B&ealsoBruce Dep. 97téstifying that
when participants were asked about their own apartment, there was no effort te dtkroa
about the availability of supported housing as an option).)

In addition to analyses of the Assessment Project data, Plaintiff has provheeéxert

testimony hat a significant number of adult home residents want to move. (Haiofiff's
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expers, Elizabeth Jonedound that roughly 90% of the 179 adult home residents whom she
interviewed expressed a desire to live somewhere else if there were other oftilaisea (E.

Jones Aff. Ex. A at 3; E. Jones Dep. 130.) Plaintiff points out that@etendants’ experDr.

Geller, concluded that 67 out of 134 residents whose records he reviewed want to live in a place
other than the adult home. (Geller Dep. 209.)

F. Supported Housing and Other Types of OMH Housing for Persons with
Mental lliness

The alternative housing that DAI seeks for its constituents is supported housing. This
section provides a brief background on supported housing and other types of OMH-fund
and/or OMH-licensed housing for individuals with mental illnesgerred to collectively as
“Housing for Persons with Mental llinessOMH currentlyprovides 29,050 units of Housing for
Persons with Mental Illiness and has committed funds to develop an additional 9,800 supported
housing beds. See e.q, Affidavit of Robert Myers (“Myers Aff.”)1 6869 (Docket Entry
#156).)

1. Supported Housing

OMH fundssupported housing, which is a category of Housing for Persons with Mental
llinessin which residentfive in apartments that are generally “scattesiéd” That is,the
apartments are scattered throughout the community in numerous apartment fuilBieay
Dep. 109, 150; Schwartz Dep. 198-199; Tsemberis Dep. 20.) Service provider Raymond
Schwartz hasestified that residents in supported housing can do “what anyone else can or
cannot do in their apartment as an adult.” (Schwartz Dep. 202.) OMH official Chiohen
attested that there is onlywao percenvacancy rate for scatteraite supported housing, which
has “very little turnover” and “high demand.” (Affidavit of Christine S. Madan @staAff.”)

14 (Docket Entry #154).)

19



In addition to scattered-site housing, supported housing also includes singledsiteg,
such asingleroom ocapancy (“SRQO”) or singksite apartments, in which there are a number
of apartments within one building, all occupied by persons with mental illness.Mikffael A.
Newman (“Newman Aff.”) 11 34, 36 (Docket Entry #157); Madan Aff. § 10.) Plahmds
provided evidence that some providers of “single site” supported housing try not to have more
than a certain percentage of apartments in one building occupied by people withlinestal i
(Tsembris Dep. 20-23.)

Plaintiff has provided evidence that supported housing is permanent housing, and that the
residents either lease the apartment themselves or aterautis of the housing provider.
(Tsemberis Dep. 46-48eealsoNYS OMH, NYC Field Office, Request for Proposals,

Supported Housing for Adult Home Referrals 8 (Jan. 2007) (“OMH January 2007 RFP”)
(Murray Decl. Ex. 81)i(dicating that “key principle” of supported housing is that it is
“considered extended stay/long term.”).) According to OMH, supported housing proviers m
not impose exclusionagdmission criteria related to past or current substance alddge. (

The parties dispute what level of services supported housing is designed to provide, and
what that means in practice. According to Defendants’ withesses, supported h®dsisigned
to provide only minimal support. OMH official Christine Madan attested that supporteddpousi
is “designed for the most independent individuals, who are expected to have good independent
living skills and need only minimal staff assistance.” (Madan f\f0.) Literature from the
Center for Urban Community Servicé€UCS”), an organization providing housing services,
describes supported housing as “[e]xclusively for people with mental illness /hblarto live
independently with minimal support services.” (Affidavit of Jan Tacol¢hticaronti Aff.”)

Ex. TacarontB (CUCS, Supportive Housing Options NYC) at 7 (Docket Entry #162).) Michael
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Newman, the Director of OMH’s Housing Services Unit, attetatthe supported housing
scattereesite apartmet model is “designed for individuals who typically have a high level of
independent living skills and need only minimal case management support.” (Newman Aff.
38.)

According to Plaintiff's withesses and OMH literature, on the other hand, sughporte
housing is designed for people who need varying levels of support. (Rosenberg Aff.  13;
Tsemberis Dep. 48; OMH January 2007 RFP 4-5 (“Many recipients will be . . . at vasagas st
of recovery” and “[s]ervices provided by the sponsoring agency will vary, depemgdamgthe
needs of the recipient”).) OMH’s January 2007 RFP provides that “[r]ecipients of tgpor
housing may be able to live in the community with a minimum of staff intervention from the
sponsoring agency,” while “[o]thers may need the provision of additional supports,” suth as a
Assertive Community Treatment (ACT) team of Blended Case Management (BCM) séfvices.
(Id.) “It is expected that the need for services provided by the sponsoring agémBcraase
over time as the recipientmsore fully integrated into the community.1d(at 5.) An OMH
description of residential programs in New York City and OMH’s Housing DevedapManual
for New York City describgthe target population of scattersite supported housing as
“individuals who can live independently in generic housing with some community supports.”
(Newman Aff. Exs. Newmah NewmanJ.)

According to Plaintiff's evidence, the services provided with supported housing are
designed to be flexible, so that residents may red¢eifewith cooking, shopping, budgeting,
medication management and making appointments as needed, but can do all of these things

themselves if they are able to. (Schwartz Dep. 191, 193-196, 288-290; Tsemberis Dep. 28-29,

" An ACT team is a multidisciplinary team that consists of six to eight staff merfiberghe fields of psychiatry,
nursing, and social work, and professionals with other types oftesgosuch as substance abuse treatment and
vocational rehabilitation(OMH, Assertive Community Treatment2l(Murray Decl. Ex72).)
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48; Lasicki Dep. 68, 70; Duckworth Aff. Ex. A at 10.) Service providers have testifiethéha
flexibility of services for residents of supported housing means that the services can be increased
or withdrawn as necessary and are usually more intensive when a petsoovis in. (Bear
Dep. 108-109; Schwartz Dep. 187-188; Lasicki Dep. 68; Tsemberis Dep. 76.)
Defendants point to evidence that, in practice, scat@tedupported housing residents

receive as little as one or two visits per month from st@ear Dep. 108, 115 (descrrilg
“graduate supported housing,” the “least restrictive of all the apartment piyrafadan Aff.
1 10.) In contrast, Plaintiff points to evidence that residents in supported housingceiag r
case management services from a ndificiplinary ACTtean. (OMH, Assertive Community
Treatment 12 (Murray Decl. Ex. 72)seealsoOMH Jan. 2007 Supported Housing RFP (Murray
Decl. Ex. 81).)ACT services are “adjust[ed] over time to meet the recipient’s changing needs.”
(OMH, Assertive Community featmeni A proposal to operate a supported housing program
for adult home referrals states that program staff remasabband available to supported
housing recipients 24 hours per day. (Proposal to Operate 20-Bed Supportive Housing Program
for Adult Home Referrals 7 (Murray Decl. Ex. 137).)

2. Additional Types of OMH Housing for Persons with Mental Iliness

In addition to supported housing, OMH also funds and/or licenses other types of Housing

for Persons with Mental lliness. (Def. 56.1 Statement § 41.) Licensed housingnsogra
include: (1) congregate treatment programs (referred to as group homes orsedpervi
community residenced(2) apartment treatment programs, aBJdogommunity residence single
room occupancy CR-SRO') programs. Ifl. § 42.) Group hoes are singksite facilitiesthat
provide meals, osite rehabilitative services, and-Bdur staff coverage for up to forgight

people. [d. § 43.) Group homes generally range in size from eight to &gty beds. (Lasicki
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Dep. 60-61; Association for Community Living, Licensed Housing (Murray Decl1E).)
According to OMH, group homes average 14.6 people per home. (OMH, Guiding Principles for
the Redesign of the Office of Mental Health Housing and Community Support P@litagsl6,
2007) (Murray Decl. Ex. 71).)

Apartment treatment programs provide transitional housing in shared apartima¢nts
usually house two to four people, and can be scattered-site units or occupy an entirg. buildi
(Def. 56.1 Statement 1 44.) Plaintiff has providetlence that according to Agency for
Community Living New York Stateé’ ACLNYS”) — a statewide membership organization of
notfor-profit agencies that provide housing and rehabilitation service®te thar20,000
people with psychiatric disabilitieslicensed apartment treatment programs offer “staff visits as
necessary to provide rehabilitative services designed to improve functioningvatapdgreater
independence.” (ACLNYS, Licensed Residential Program Descriptions (MDaely Ex.

126).)

CR-SROprograms provide extended-stay housing in which residents have their own
rooms designed as studio apartments or as suites with single bedrooms aroundvstared |
spaces. (Def. 56.1 Statement 7 45.) ACLNYS describeSRBs as “geared toward
maintainirg or improving functioning.” (ACLNYS, Licensed Residential Program
Descriptions.) CR-SROs are usually located in one building and house up to one hundred
individuals. (Def. 56.1 Statement § 46), although Plaintiff has provided evidence tISZROR-
geneally averagehirty-five to sixtyfive units CUCS,Supportive Housing Options NYC
(Murray Decl. Ex. 136)

Defendants have provided evidence that some housing providers of group homes,

apartment treatment programs, or-SRO programs set their own rules and policies and may
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have admission criteria, for example, a period of sobriety prior to admigfaaan Aff. 1 12
13 & Exs. A & B.) DAI has provided evidence that apartment treatment programs dwe@ot ha
curfews or visiting hours(Lasicki Dep. 70, 71.)
3. Obtaining OMH Housing for Persons with Mental lliness

Regarding how individuals with mental illness obtain OMH Housing for Persons with
Mental llinessPefendants have provided testimony from State officials that individualsxgeeki
such housing mustubmit a formal application known as the “HRA 2000-to the New York
City Human Resources AdministratigtiRA”) , which determines eligibility and the level of
services to be provided. (Madan Aff. § 11.) In contrast, Plaintiff has provideddegfiiom
supported housing providers that thRA 2000 application is not required and that individuals
often enter OMH housingrogramswithout completing thédRA 2000 application (Tsemberis
Dep. 3236 (testifying thathe HRA 2000 application is not required for his agency providing
supported housing and that agencies have contracts with hospitals and shelterspamgram
receive residents directly from those programs); Schwartz Degl44% OMH’s Supported
Housing Implementation Guidelines do not menaaequirement cén application. (OMH,
Supported Housing Implementation Guidelines (Raish Decl. Ex. 50).) In addition to e HR
processPMH has als@reated a Single Point of Access (“SPOA”) system for OMH housing
programs in New York City, in which all applications for OMH Housing for Persotis wi
Mental lliness are sent to a centralized source rather than to every hoosidgpr Affidavit
of Keith Simong“Simons Aff.”) 1 7578 (Docket Entry #160); Myers Aff. § 89.)

G. Whether Adult Home Residentswith Mental lliness Are Qualified for
Supported Housing

The parties dispute whether, and how many, adult home residents with mental itness a

qualified for supported housing. DAI's four experts, RennethDuckworth, Elizabeth Jones,
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Dennis Jones, and Dr. Ivor Groves, concludeddtmostall adult home residents with mental
illness are qualified for supported housing. Specifically, Dr. Duckworth concludesd] batis
review of residents’ records andperson interviews, that “existing supported housing programs
in New York could appropriately serve virtually all of the adult home residetitsméntal

illness in the homes that are the subject of this litigation.” (Duckworth Aff. Ex. B at 2;
Duckworth Aff. Ex. A at 5 (“There are no material ctial differences between adult home
residents and supported housing clients.”).) Based on her interviews of 179 resitieatsy
threeimpacted adulhomes in New York City, Ms. Jones similarly opined that the vast majority
of those residents were quedd for supported housing with appropriate supports. (E. Jones Aff.
Ex. Aatl, 3; E. Jones Dep. 78, 88, 93-94.) Based on his analysis of the Assessment Project
data, Dr. Groves concluded that of the 2,080 residents assessed who eneiartihe adult

homes at issue, “most, if not all, of the residents of Adult Homes could live in the community
with appropriate levels of support.” (Groves Aff. Ex. A at 4.) DAI has also provided what
appears to be an internal draft dbtate presentation from November 2006 indicating that of the
1,688 residents examined in the Assessment Project for whom mental health diagtioses a
complete cognitive scores were available, 650 (39%) were judged to have sufficient cognitive
functioning for independent living. (Adultdfine Assesments, PowerPoint PresentatioDraft

28 (Nov. 2006) (Murray Decl. Ex. 74).)

DAI has provided additional evidence indicating that a substantial number of adult home
residents with mental iliness are qualified to move out of the adult hdPeestiff points out
thatDefendants’ expert, Dr. Geller, testified that 66.5% out of a group of 188 adult home
residents are not in the “most appropriate residential setting appropriate for their needs.” (Geller

Dep. 135seeDeclaration of Jeffrey L. Geller (“Geller Decl.Bx. A at 44 (Docket Entry #148)
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(indicating that 33.5% of the 188 adult home residents should remain in Adult Homes).) Ina
separate analysis of a group of 206 residents, Dr. Geller found thedsi@dntsvere eligible

for OMH’s community housing program$. (Geller Decl. Ex. B at4.) Of those 134 residents,
sixty-six could leave the adult home and go into supportive housing, inclfitfingnine who

could go to supported housing, with or without ACT, and seven who could go to supportive
housing after transitional residence. (Geller Dep. 196-199; 210.) A report submitted to t
Commissioner of DOH by the Adult Care Facilities Workgroup concluded that of the 12,000
residents with psychiatric disabilities in adult care facilitgg800 “could reside in a more
integrated setting™® (Report of the Adult Care Facilities Workgroup (“Workgroup Report”) 30
(Oct. 2002) (Raish Decl. Ex. 57).) Plaintiff has provided testimony from stateatdfthat there
are residents of adult homesthvmental illness who “could live in more integrated settings”
(Wickens Dep. 46), in supported housing or apartments (Tacaront2P&{226;seealso

Affidavit of JosepiReilly (“Reilly Aff.”) § 25 (Docket Entry #158)).

In response, Defendants dispute the opinions of Plaintiff's experts. They rely on
evidence thathe experts did not do clinical assessments of each individual with an evaluation by
a multidisciplinary treatment tean(See e.g, Def. 56.1 Statement 1 67, 68, KD;Y 64 and
Response (disputing whether Dr. Duckworth conducted clinical assessmentg) arJuethat
because DAI's experts did not conduct clinical assessments with admsaiplinary team, they

did not follow the “well-accepted methodology” for determining whether a personliBeglto

8 Dr. Geller found that at the time of his analysis of the 206 resid#tytssix were no longer living in adult homes
andsixteenwere not eligible for any OMH services. (Geller Dep.-996)

¥ The Adult Care Facilities Workgroup was convened by4Berernor Pataki in 2002 to evaluate the strengths
and weaknesses tife Sate’s adult care facility model and to develop recommendations for neesapps,
including “Recommendations for Impving Quality of Life and Services for Current Adult HoResidents,
Recommendations for Future Restructuring of Housing and SefeicAdult Home Residents, and Potential Fiscal
Impact of the Recommendations.” (Workgroup Repsiit (Raish Decl. Ex57).) According to DOH official

David Wollner, DOH and OMH patrticipated in formulating these recommendatiSeeWollner Aff.  23.)
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live in a particular settingThe court has ruled that this challenge relates to the weighthe
admissibility of the evidenceSeeDec M&O, 2008 WL 5378365. Defendants also point to
evidence that some of DAI's constituents apé qualified for supported housing based on
notations from treatment providers in the records of six adult home residentsimgdilcat those
residents are not ready for discharge from the adult home. (Declaration of Barbara K. Hathaway
(“Hathaway Decl.”) Exs. Hathawaly, HathawayM, HathawayN, HathawayO, HathawayP,
HathawayQ (Docket Entry #150).)
V. STANDING

Thethreshold issue on which Defendants seek summary judgment is standing. DAI is an
authorized protection and advocdtiy&A”) organization pursuant to the Protection and
Advocacy for Individuals with Mental lliness Act (“PAIMI”), 42 U.S.C. § 108§ikeq
(Affidavit of Cliff Zucker (“Zucker Aff") 1 4 (Docket Entry #205); Ans. 1 8.) DAI’'s mission is
“to protect and advance the rights of adults and children who have disabilities $eyhedr
freely exercise their own life choices, enforce their rights, and fully participate in their
community life.” (Disability Advocates, Inc. (Murray Decl. Ex. 52).3 ¢onstituents consist of
“individuals with mental illness,” as defined under PAIf142 U.S.C. § 10802(4). PAIMI
authorizes P&A organizations to advance the rights of individuals with disabil8&e12
U.S.C. § 1080%ktseq By its terms, Section 10805(a)(1)(B) allows agencies with statutory
authority to “pursue administrative, legal, and other appropriate remedies to thespretection
of individuals with mental iliness . . . .”

It is well-established in this district that P&A organizations have standing to sue on

behalf of their onstituentsprovided they meet the constitutional requirements for associational

20 plaintiff brings this action on behalf of adults who have mental illnegsstibstantially limits one or more major
life activities, and who are in or are at risk of entry into impacted adoiebdan New York City that have more than
120 beds. (Compl. 19.)
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standing.Seeg e.qg, Joseph S. v. HogaB61 F. Supp. 2d 280, 307 (E.D.N.Y. 2008) (holding that

DAI has standing to bring lawsuits to protect the rights of individuals with mental illness in New

York); Monaco v. StoneNo. 98CV-3386(CPS) 2002 WL 32984617, at *21 (E.D.N.Y. Dec.

20, 2002) (“Congress has authorized [P&A] organizations . . . to bring suit on behalf of their

constituents if they can meet the traditional testssiciational standing.”Brown v. Stone66

F. Supp. 2d 412 (E.D.N.Y. 1999) (finding that plaintiff P&A organization had standing under
Section10805(a)(1)(B) to sue on behalf of current residents of state hospital).

Defendants make several argumattitallenging DAI's standing to bring this action
They argudhat Section 10805(a)(1)(B) does not authorize P&A organizations to sue on behalf
of their constituents They also assetthat DAI lacks associational standing tongrithe claims
asserted Finally, they argue that DAI lacks standing to pursue systare-relief. Considering
these arguments in turn, the court rejects Defendants’ contention that DAstacksng.

A. DAI's Enabling Statute

Defendants argue that DAI lacks standing under Secti8@5(@)(1)(B) of its enabling
statute. They argue that Secti®B05(a)(1)(C) is “the only provision that authoriBagsMI
groups to bring actions ‘on behalf of its constituehtd that, therefore, Section
10805(a)(1)(B) does not confer standing on DAI to bring this?uiDef. Mem. 43.)

Defendants have cited no authority for the proposition that lawsuits mapeiisought
under Section 10805(a)(1)(@&ndasnoted above, Section 10805(a)(1)&plicitly authorizes
P&A organizations to “pursue admstrative,legal and other appropriate remedies to ensure the

protection of individuals with mental iliness who are receiving care or treatment in the State.”

2142 U.S.C§ 10805(a)(1)(Cprovides that authorized P&A organizations shall have the authority to:
[Plursue administrative, legal, and other remedies on behalf of an indiwtlaa (i) was an
individual with mental illness; an@) is a resident of the State, but only with respect to matters
which occur within 90 days after the date of the discharge of adohidual from a faciliy
providing care or treatment . . . .
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42 U.S.C. 8§ 10805(a)(1)(B) (emphasis added). Indeed, courts in this circuit and elsewéere ha
explicitly rejected Defendants’ view. Séeseph $S561 F. Supp. 2d at 306-308 (holding that
DAI had associational standing to bring claims on behalf of constituents under §

10805(a)(1)(B))Brown, 66 F. Supp. 2d at 425 (finding P&A plaintiff had standing under §

10805(a)(1)(B) to sue on behalf of current residehttate hospital)Trautz v. Weisman846 F.

Supp. 1160, 1163 (S.D.N.Y. 1994) (“[1]f Congress merely intended for state systems to act as
advocates [and not as plaintiff] on behalf of mentally [ill] individuals, it would not ehaded

(2)(1)(B) in the statute in addition to (a)(1)(C)SkealsoUniv. Legal Servs., Inc. v. St.

Elizabeths HospNo. 05€CV-00585 (TFH), 2005 WL 3275915, at *5 (D.C. Cir. July 22, 2005)
(“PAIMI authorizes orgnizations like ULS to pursue claims for systesde change on their

own behalf as an advocacy organization unded8D5(a)(1)(B).”) Oregon Advocacy Citr. v.

Mink, 322 F.3d 1101, 1113 (9th Cir. 2003) (citing Section 10805(a)(1)(B) and holding that
“Congress clearly intended PAIMI to confer standing on [P&A organizatiorig]gate on
behalf of those suffering from mental illness™he court concludes, in accordance with the case
law, that DAI has statutory authority to represent its constituentssirsuiti

B. Associational Standing

An association has standing to bring claims on behalf of its members if the fajlowi
three criteria are met: (1) its members would otherwise have standing to sue in their own right;
(2) the interests it seeks to protect geemane to the organization’s purpose; and (3) neither the
claim asserted nor the relief requested requires the participation of individual members in the

lawsuit. Hunt v. Wash. State Apple Adver. Comm482 U.S. 333, 343 (1997). The first two

elementof this test are constitutionally required, while the third element is a prudential
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consideration.SeeUnited Food & Commercial Workers Union Local 751 v. Brown Group, Inc.

517 U.S. 544, 555 (1996). Only the first element is at issue’here.

Defendants i@ue that DAI lacks standing under Hingicause it has not established that a
single one of its constituents has standing to sue in his or her own right. To estabtsigsa
plaintiff must show that he or she suffered an injuryact that is fairlytraceable to the
defendants’ allegedly unlawful action, and which is likely to be redressetalbgrable

decision. _Lujan v. Defenders of Wildlif604 U.S. 555, 560-61 (1992). The “injun#act”

alleged here is that DAI's constituents are not in‘thest integrated settings appropriate to their
needs™that is, thathey are subject to unjustified segation and are qualified to receive
services in a more integrated settirigAl has put forth substantial evidence in support of its
claim that mordghan one thousand of its constituents are suffering this injury as a result of the
State’s policies, procedures, and activifiégSeeDef. Mem. 65 (“DAI produced a list of 1536

residents who they claim are qualified to move to purportedly more integraiadsgttsee

2 pDefendants explicitly concede that DAI has met the second element and dateatidhat DAI has failed to
satisfy the third element.SéeDef. Mem. 36 & n.52.) IiHunt, there was no congssional enactment explicitly
bestowing standing on an organization.Umited Food the Supreme Court noted that Congress abrogated the third
part of theHunttest in enacting the WARN Act, which authorized unions to sue on béhbdiomembers.United
Food 517 U.S. at 558. Several courts have concluded that, in enacting PAIIreSs explicitly granted
associational standing to P&A organizations, thereby eliminating ek foe plaintiffs to meet the third part of
Hunt SeeJoseph $561 F. Supp2d at 307 (citing cases).

Even if DAl were required to satisfy the third parthint, the court would conclude that the claims DAI
asserts and the relief it seeks are not so individualized as to defeat ass#dioding. A organization lacks
associational standing “where ‘the fact and extent’ of the injury thagsgiise to the claims for injunctive relief
‘would require individualized proof,” or where ‘the relief request®ddld] require[ ] the participation of individual
members in the lawgtu” Bano v. Union Carbide Corp361 F.3d 696 (2d Cir. 2004) (internal citations omitted);
seelnt’l Union, United Auto., Aerospace & Agric. Implement Workers vo&¢ 477 U.S. 274, 2884 (1986). In
Joseph Sthe district court concluded that DAI had associational standing to puasms éor injunctive relief on
behalf of its constituents, whom it alleged were placed in nursingswiitizout individualized assessments in
violation of the ADA. 561 F. Supp. 2d at 3808. The court relied ddanoand Brockto conclude that the claims
may be resolved without individualized praffaviolation of the ADA, even though defendants may need to
undertake individualized assessments if the court were to grant thetesjuedief. Seeid. at 308. The coufinds
the analysis of the third elementtdfintin Joseph Spersuasive and applicable here.

% pefendants’ contention that DAI has not established that its constituerfgualified” to move to more
integrated settings is a challenge to the merite@thse and does not deprive DAI of standiige e.g, Monacq
2002 WL 32984617, at *21 (“Whether or not plaintiff . . . can produce evidence bligsthe liability of
defendant . . . is the ‘very heart of the matter in [this] case and does hioabmgtanding.™) (citation ortted,
alteration in original).
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alsoDuckworth Aff. Ex. A at 5; E. Jones Aff. Ex. A at 11.) In terms of redressability,de8ks
an order compelling Defendants to change the manner in which they administ¥ioNes
mental health service system so asrnableadulthome residents to live and recesezvices in
the most integrated setting appropriate to their ne@@dempl. 34.) If Plaintifpprevailson its

claims, therequested relief would redress the alleged inj@gelnt’| Union, United Auto.,

Aerospace & Ayric. Implement Workers v. Bro¢ck77 U.S. 274, 283-84 (1986) (plaintiff union

had associational standing because it did not seek the Court’s determinationefitg aee due
each of its members, but an order compelling defendant correctly to determinersefdis)be
DAI has thus satisfied the requirementd.ojan and the first element of associational standing
in Hunt

Defendants also argue that DAI cannot establish injuifgct with respect to adult home
residents who have not filddrmal applicdions — HRA 2000s — to move to alternative housing
programs. The court rejects this argumdfitst, standing to bring an ADA integration claim
does not depend on whether a plaintiff has submitted an application for an agency program,
service, or activit. Olmstead527 U.S. at 60603 (defining “qualified” as able to “meet[] the
essential eligibility requirements” to receive commuitiised services with or without
reasonable accommodation). Moreover, contrary to Defendants’ assertions, Dénéted
evidence indicating that participation in the HRA 2000 application process is noequisée
for obtaining more integrated residential services, and that individuals carced plasupported
housing without completing an HRA 2000 applicatioBex(Tsemberis Dep. 333; Schwartz
Dep. 146-47, 1675eealsoOMH, Supported Housing Implementation Guidelines (Raish Decl.
Ex. 50).) Second)efendantxoncede that some of DAI’'s constituents filed HRA 2000

applications. (Def. Mem. 37 (noting thaeir expertdid a random sample of the 1,536 residents
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whom DAI claims are qualified to mowend found that eighteen of the 206 residents in the
sample had filed HRA 2000 applicatigr)sAssociational standing simply requires that “one

more of[the associatin’s] members has suffered a concrete and particularized inhjBuilding

& Const. Trades Council v. Downtown Dev., Ind48 F.3d 138, 145 (2d Cir. 2006) (emphasis
added). DAI has met this requiremétht.

C. Standing to Seek SysteAwide Injunctive Relief

Defendants also contend that even if DAI could show that any of its constituents have
standing, DAI lacks standing to obtapstemwide relief, claiming that the “scope of DAI's
standing, and the corresponding remedy it may seek, is limited by the nunil&r<of
constituents who meet tli@msteadrequired elements of being qualified and having a desire to
move to alternate housing.” (Def. Mem. 39.) In response, DAI contends that Defendants
conflate two distinct issues: (1) whether DAI has standing to seek injundiefeaad (2) the
scope of the relief ultimately ordered, should DAI prevail. The court agredsithdtstinction
is significant here. Whether DAI may ultimately be entitleth®orequestethjunctive relief is
not the sameuestion as whether DAI has standing to seek injunctive relief.

Defendants cite cases addressing whether a plaintiff had standing emg@esspective

injunctive relief, not whether thelief could be systerwide. For example, i8mall v. General

Nutrition Companiesinc., 388 F. Supp. 2d 83 (E.D.N.Y. 2005), in which an indiviguaintiff

% Defendants’ contention that DAI is attempting to “evade” Rule 23 of tdergéRules of Civil Procedure is
without merit. (Def. Mem. 40.) Associational standing is a substituteldss certification.See e.qg, Brock, 477
U.S. at 289 (permitting union to assert claims on behalf of its memletre@rgnizing that the “prexisting
reservoir of expertise and capital” that an association can bring to théditignay make an individuat@on by an
association superior to a class action). Defendants have cited naotgudtuiring P&A plaintiffs to fashion their
claims as class claimsther than individual ones. P&A organizaticare regularly allowed to bring cases as
plaintiffs on constituents’ behalf without seeking class certificati®ee e.g, Brown, 66 F. Supp. 2d at 425
(allowing P&A plaintiff to bring suit on behalf of constituent§yautz 846 F. Suppat 1166 n.7(holding that DAI
had standing to pursue injunctive rekeafd noting that if DAI prevailed, the “practical effect may be
indistinguishable from that of a successful class action for injundalied.r).
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and a plaintiff organizatioalleged discrimination based on the inaccessibility of a retailer’s
stores to wheelchair users, the court found that the plaintiff organizaiied to satisfy the first
prong of Hunt The organizatiofailed to allege that a singtse of its memberisad

encountered barriers in the retailer’s stores or would have been likely thhoggtstores in the

future but for those barrierdd. at96-97. The organizational plaintiff ismalldid not have

standing becaugefailed to allege that its constitueritad been subject to harm or would be in

the future, and, therefore, could not seek an injunctidn seealsoClark v. Burger King Corp.

255 F. Supp. 2d 334, 345 (D.N.J. 2003) (plaintiff failed to allege when any constituent visited
allegedly inaccessibleestaurant and when any constituent planned to retDity)pof Los

Angeles v. Lyons461 U.S. 95, 105-06 (1983) (plaintiff lacked standing to seek prospective

injunctive relief; fact that he was illegally stoppmad choked by police did not establish an
immediate threat that he would eped and illegally choked in the futiwrdHere, however,
DAl has alleged and provided evidence of an ongoing, systeeharm to its constituents that
could be redressed/bheinjunctive reliefit seeks- an order requiring Defendants to move
DAI's constituents to alternative housing.

Other cases on which Defendants rely are similarly inapposite. Defendarus rely
several cases that refusedorder systemwvide injunctive relief. (See Def. Mem. 4t2; Def.
Reply Mem. Supp. Summ. J. (“Def. Reply Mem”) 3 (Docket Entry #218).) In those cases,
however, the issue was whether systeite relief was waanted based on the eviaden
presented at trial. None addresses whethglénetiffs had standing to bring a claim seeking

systemwide relief. Lewis v. Casep18 U.S. 343, 359 (1996) (holding that two instances of

unlawful conductvere annadequatéasis for systeawide relief);Rizzo v. Goode432 U.S.

362, 379 (1976); Warth v. Seldia22 U.S. 490, 515 (1979)dting thatdeclaratory and/or
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injunctive relief are prospective in nature, and that “it can reasonably be suppddbd tha
remedy, if grated, will inure to the benefit of those members of the association actually
injured.”).

V. TITLE Il OF THE AMERICANS WITH DISABILITIES ACT AND THE
INTEGRATION MANDATE

The ADA was enacted to “provide a clear and comprehensive national mandate for the
elimination of discrimination against individuals with disai@kt” 42 U.S.C. § 12101(b)(2).
Title 1l of the ADA prohibits discrimination in access to public services, raguthat “no
qualified individual with a disability shall, by reason of such disability, be exdltrden
participation in or be denied the benefits of the services, programs, or extvidgublic entity,
or be subjected to discrimination by any such entity.” 42 U.S.C. § 12132 establish a
violation of Title Il of the ADA, a plaintiff must prove that (1) he or she is a ‘ifjadl
individual” with a disability (2) that the defendants are subject to the ABAd (3) that he or
she was denied the opportunity to participate in or benefit from the defendavitese
programs, oactivities, or wasliscriminated against by defendants, by reason of his or her

disability. Henrietta D. v. Bloomber@31 F.3d 261, 272 (2d Cir. 2003).

One form of discrimination “by reason of . . . disability” is a violation of the ADs%s
called “integration mandate.” This mandatarising out of Congress’s explicit findings in the

ADA, regulations of the Attorney General implementing Title 1I, and3tipreme Court’s

% Section 504 of the Rehabilitation Act has a similar provision:

No otherwise qualified individual with a disability in the United Statesshall, solely by reason of her or
his disability, be excluded from the participation in, be denied the beokfis be subjected to
discrimination under any program or activity receiving Federal fiahasisistance... .

29 U.S.C. § 794(a)Because claims under the two statutes are treated identically tnieldse here- one of the
“subtle differences” in the two statutes is pertinent to a claim, the courtewitittie RA claims as identical to the
ADA claims. Henrietta D. v. Bloomber831 F.3d 261, 272 (2d Cir. 2003).
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decision in Olmstead v. L.C527 U.S. 581 (1999) — requires that people withhilitias receive

services in the “most integrated setting appropriate to their needs.”

In enacting the ADA, Congress explicitly found theadividuals with disabilities
continually encounter various forms of discrimination, including . . . segregation.” 42 U.S.C.
812101 (a)(5)seealsoid. § 12101(a)(2)“[H]istorically, society has tended to isolate and
segregate individuals with disabilities, and, despite some improvements, sucloforms
discrimination against individuals with disabilities continue écalserious and pervasive social
problem”). The Attorney General’'s implementing regulations provide thapt[hlic entity
shall administer services, programs, and activities in the most integrated setting appropriate to
the needs of qualified individusvith disabilities.®® 28 C.F.R. § 35.130(dintegration
regulation”);see alsa@l2 U.S.C. § 12134(a) (requiring Attorney General to issue implementing
regulations). The regulations define “most integrated setting” in Section 35.180&3e@tting
tha enables individuals with disabilities to interact with sthsabled persons to the fullest
extent possible.” 28 C.F.R. 8§ 35.130(d), App. A.

The Supreme Court addressed the scope of the integration manQatesiead At issue
in that case was “whethére proscription of discrimination may require placement of persons
with mental disabilities in community settings rather than institutions.” 527 UsB7a The
Court concluded that the answer was “a qualified y&.”The Court noted that “in findgs
applicable to the entire statute, Congress explicitly identified unjustified ‘segregation’ of persons
with disabilities as a ‘for[m] of discrimination.”ld. at 600. It noted that “institutional

placement of persons who can handle and benefit foommuinity settings perpetuates

% As Congress directedee4? U.S.C§ 12134(b), this regulation is consistent with a similar regulation
implementing Section 504 of the Rehabilitation Act, which requires rexgpad federal funds to administer
programs and activitie¢'tn the most integrated setting appropriate to the needs of qualifiedchapéd persons.”
28 C.F.R. § 41.51(d).
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unwarranted assumptions that persons so isolated are incapable or unworthgip&pagiin
community life? 1d. The Supreme Court thus held explicitly that “[u]njustified isolation . . . is
properly regarded as discrimination based on disability.”

A state’s obligation under the integration mandate is not limjthessever.Id. at 603.
Under Title II's implementing regulations, a state must “make reasonable modifications in
policies, practices, or procedures whiea modifications are necessary to avoid discrimination,”
but it need not do so if it “can demonstrate that making the modifications would fundaynentall
alter the nature of the service, program, or activity.” 28 C.F.R. 835.130(0}{éplurality in
Olmdgeadthus concluded that the integration mandate is violated when:

the State’s treatment professionals have determined that community placement is

appropriate, the transfer from institutional care to a less restrictive setting is not

opposed by the affeatendividual, and the placement can be reasonably
accommodated, taking into account the resources available to the State and the
needs of others with mental disabilities.

527 U.S. at 587.

In its analysis of the integration mandate, the Supreme Qetated to the Attorney
General’s interpretation of Title lISeeid. at 597-98 (“[i]t is enough to observe that the well-
reasoned views of the agencies implementing a statute constitute a body of experience and
informed judgment to which courts and litigamay properly resort for guidance”) (internal
guotation marks and citations omitted). Thus, follow@mstead courts have looked to the
language of the Attorney General’s regulations, as well as the hold@igsteadas the
standard by which to determine a violation of the integration mandate of the ADA&x&mple,
the Ninth Circuit has explained thdt]he plain language of the integration regulation [28 C.F.R.

8 35.130(d)], coupled with the reasoning and holdinQlafstead direct our analysisnithis

case.” Townsend v. Quasin828 F.3d 511, 516, 520 (9th Cir. 2003). Similarly, in Joseph S.
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561 F. Supp. 2d at 289-290, the court observed thatdilafe to provide placement in a setting
thatenables disabled individuals to interact with nagabled persons to the fullest extent

possible violates the ADA’s integration mandat&€&e alsdHelen L. v. DiDarig 46 F.3d 325,

332 (3rd Cir. 1995)ert. denied516 U.S. 813 (1995) (concluding, gémsteadthat 28 §
35.130(d) had the force of law).
VI. APPLICABILITY OF TITLE Il
As set forth above, the ADA requires thad qualified individual with a disability shall,

by reason of such disability, be excluded from participation in or be denied theehtie
services, programs, or activities of a public entity, or be subjected to disatiom by any sth
entity.” 42 U.S.C. § 12132Defendants contend that DAI has failed to identify any State
“service, program, or activity” that is subject to the ADA or subjects DAlisstituents to
discriminaton, because the State merely licenses and inghectsivately owned adult homes.
(Def. Mem. 44.) Defendants further contend that DAI's complaint lies with theé lzolules
themselves, with the manner in which they are operated and the nature atydbfjttadi services
residents receive, and that government agencies cannot be held liable foriniserintonduct
on the part ofheirlicensees. 1(l.) DAI responds that it does not challenge adult homes’ failure
to comply with the ADA, rather, it chighges Defendants’ policies of relying on adult homes,
rather than the more integrated setting of supported housing, to provide residentiahinelrt
services tahousands of individuals with mental iliness. (Pl. Opp. 41.) For the reasons below,
the court concludes thatifle 1l applies to DAI's claims againfiefendants

A. Defendants’ Administration of New York’s Mental Health Services

New York has a comprehensive statutory and regulatory scheme governing the State’s

administration of services for pdepwith mental illness, including adult home3efendants are
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obligated under tate law to develop a “comprehensive, integrated system of treatment and
rehabilitative services for the mentally illN.Y. Mental Hyg. L. § 7.01. n particular
It shall bethe policy of the state . . . to develop a comprehensive, integrated
system of treatment and rehabilitative services for the mentally ill. Such a system
... should assure the adequacy and appropriateness of residential arrangements . .

. and it should rely upon . . . institutional care only when necessary and
appropriate.

Defendants administer the State’s system of mental health care, including residential and
treatment services provided by public and private entities. N.Y. Mental Hg§ %07, 7.07.
One of the Defendant agencies, the Office of Mental Health (“OMH”), fandsoversees an
array of mental health housing and support service programs statewide (Pl. S5éneigt§té5),
including community support, residential, and family camgpams (OMH, About OMH
(Murray Decl. Ex. 53)seealsoN.Y. Mental Hygiene L. 88 41.03, 41.42, 41.39 (defining
community support services, family support programs, and vocational programs arrédhelte
workshops)). To fund various services, such as hguysiograms, OMH contracts with private
providers by issuing requests for proposals (“RFP5{See e.g, Newman Aff. 11 6@63;
Supported Housing RFPs (Murray Decl. Exs. 128, 55, 56, 81).)

OMH is responsible for planning what mental health services the Stafgoviile, and
allocating resources to those services. OMH is also required by law thgvieand where New
York’s mental health services will be delivered.Y. Mental Hyg. L. 8 7.071n particular,

OMH is obligated to “develop an effective, integrated, comprehensive systeme fibelivery of
all services to the mentally ill and . . . create financing procedures and nsmehanisupport

such a system of services . . . [and] shall make full use of existing services omtinei ity

2" For example, in January 2003MH issued a request for proposals to provide supportedrigpbieds specifically
for adult home resident§OMH January 2007 RF@urray Decl. Ex. 81).)
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including those provided by voluntary organizations.” N.Y. Mental Hyg. L. 8 70MH is
also responsible for “assuring the development of comprehensive plans, programsyiesasl ser
in the areas of research, prevention, and care, treatment, rehabilitation, edacatithe
training of the mentally ill.*® N.Y. Mental Hyg. L. § 7.07(a).

Moreover, each year, OMH must “formulate a statewide comprehensivgeiivelan
for the provision of all state and local services for the mentally ill,” knowhea$st07 Plari
which includes “establish[ing] priorities for resource allocation” and “afialyzcurrent and
anticipated utilization of state and local, and public and private facilities ancapregrId. 8
5.07. For example, in its Statewide Comprehensive Btaviental Health Services 202008,
OMH emphasizes its “accountability for results” regarding the desigaelnary of services, as
well as “coordination of care,” referring to a “coordinated, comprehenstweries of providers
[that] deliver a balanced array of medical, dedfp, social, supportive, and rehabilitative services
and programs.” @MH 20042008 Plan (Raish Decl. Ex. 56).)

The other Defendant agency, the Department of Health (“DOH?”) is respofwiple
among other things, promoting thestcelopment of sufficient and appropriate residential care
programs for dependent adults.” N.Y. Comp. Codes R. & Regs. tit. 18, 88§ 485.3(a)(1), 487.1(b).
In particular, DOH licenses and monitors adult homes and enforces the stautegibimbns
applicable to adult homes. (Pl. 56.1 Statement { 10.) Specifically, DOH issues operating
certificates to establish and operate adult homes. N.Y. ContlesRo & Regs. tit. 18, §
485.3(a)(3). These operating certificates must be reissued at least every four years and may be
revoked or suspended if the DOH determines that if the facility does not contipl$tate

regulations.Id. 88 485.5(c), (), (m). DOH can also revoke, suspend, or terminate an operating

% OMH also “advise[s] and “assist[s] the governor in developing pslidgesigned to meet the needs of the mentally
il and to encourage their full participation society.” N.Y. Mental Hyg. L. § 7.07(b).
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certificate if it determines that such an actiomithe public interest because it would conserve
resourcesld. 8 485.5(m)(1)(i). In addition, DOH has the authority to seek appointment of a
receiver to take over operation of an adult hohe§ 485.9, and DOH haexercised that

authority to replace operators and appoint temporary operators at Brooklyn Manor and Ocea
House, two of the homes at issue in this litigation (Hart Aff. § 61).

Both DOH and OMH monitor and inspect adult hom8geN.Y. Const. Art. XVII, § 4
(providing that the “department mental hygiene shall visit and inspect . . . all institutions either
public or private used for the care and treatment of persons suffering from theotdér or
defect’); N.Y. Comp. Codes R. & Regs. tit. 18, § 485.3(b)(1) (stating that DOH hassyatut
authority to inspect adult homes and that OMH may patrticipate in inspections$).isD€quired
by statute to conduct at least one unannounced full inspection of all adult catiesacili
including adult homes, evetwelveor eighteermonths, depending on the facility’s record.

N.Y. Soc. Serv. L. § 461-a(2)(a). DOH may bring enforcement proceedings to agtéses,

or to suspend, modify, limit or revoke an operating certificate. N.Y. Comp. Codes Rs& Reg

tit. 18, § 486.4. Regulations added in 2002 permit DOH to assess fines immediately for the more
serious violations, those which endanger residents (known as endangerment violéhehs)

56.1 Statement 1 29.) According to OMH official Jan Tacoronti, who directed OMH’s Adult
Home Monitoring and Training Team (the “Adult Home team”) from 2003 to 2006, the Adult
Home Team responds to and investigates complaints and incidents by adult homesralaént
services provided by mental health providers certified by OMH, and partipgtant

inspections of adult homes with DOH and the Commission on Quality of Care and Advarcacy f
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Persons with Disabilitie€CQC”), an independent State ageri¢y(Tacaronti Aff. 7 8, 16, 20-
22; seealsoReilly Aff. 1 13 & Ex. ReillyA (stating that OMH paitipates in inspections of
adult homes).)

State regulations address many areas of adult home administration anaoperati
including resident rights, the number and qualifications of staff, and physical anchemental
standard$? (Def. 56.1 Statement 1 5.) In particular, the regulations provide that adult home
residents Shall be permitted to leave and return to the facility and grounds at reasonatse
N.Y. Comp. Codes R. & Regs. tit. 18, § 487.5(a)(3)(xii). Adult homes are required to provide
case management services “as are necessary to support the resident in maintaining independence
of function and personal choice,” including “assisting each resident to maintaip &nd
community ties and to develop new ones,” “encouraging resident participatioflity &
community activities” and “assisting residents in need of alternative living arrangements to make
and execute sound discharge or transfer plals.8 487.7(g). The regulations also require
adult homes to provide a program ofigities in the facility and the community, and must
include “arrangement for resident participation in community-based and comyapaitgored
activities.” Id. 8 487.7(h).

In addition, OMH funds, oversees, licenses and credentials mental health cadergrovi
who provide services for people with mental iliness in adult homes. (PI. 56.1 Statement Y 13.)
Impacted adult homes must enter into a written agreement with a provider of mental health

services for assistance with the assessment of mental healt) tieesupervision of mental

#The CQC is an independent state agency charged with assisting the govertherlagi$lature in developing
policies to improve the mental health system and evaluating the opfaditye inmental healthdcilities. SeeN.Y.
Mental Hyg. L. § 45.07

30 OMH has the authority and responsibility pursuant to Article 31 of thetallelygiene Law to set standards and
issue regulations regarding the quality of programs that provideahieralth servicesSeeN.Y. Mental Hyg. L. 88
31.01; 31.04.
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health care, and the provision of case management for residents enrolled irewdtita
programs. N.Y. Comp. Codes R. & Regs. tit. 18 § 487.7(b). In addition to approving contracts
between impacted adult homes and service provides, OMH also provides treatmees ser
directly inside some adult homes. (OMH, South Beach Psychiatric Center yND@&ca EXx.
62); OMH, Creedmoor Psychiatric Center Outpatient Servs. (Murray Decl. EXS.63)Dep.
16-17; N.Y. Comp. CodeR. & Regs. it. 18, 8§ 487.7(b).)

B. Scope of Title Il

Title 1l covers all programs, services, and activities of a state or local government entity

“without any exception.”Pennsylvania Dep't of Corrections v. Yesk&¢4 U.S. 206, 209

(1998);seealsolnnovative Health Sys., Inc. v. City of White Plgiad7 F.3d 37, 45 (2d Cir.

1997) (holding that zoning decisions are subject to the ADA and noting that “progranteservi
or activities” is a “catcfall phrase that prohibits all discrimination by a public enti#égardless

of the context.”), overruled on other groundsAgyvos v. Verizon New York52 F.3d 163, 171

n.7 (2d Cir. 2001).Federakegulations provide that “[a] public entity may not administer a
licensing or certification program in a manner thdtjscts qualified individuals with disabilities
to discrimination on the basis of disability,” but “[tlhe programs or activities of entities that are
licensed or certified by a public entity are not, themselves, covered by this2&C.F.R. §
35.130(b{6).

Olmsteadtself concerned the obligation of Georgia’s Department of Human Resources
(“Department”)to comply with the ADA’s integration mandate. BecausdXepartment
delivered services in segregated state hospitals as well as integrated cometiumily, $he
Supreme Court found thtite Departmenhad an obligation to ensure that the plaintiffs were not

unnecessarily hospitalized when they could be served instead in communitefcilliess
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doing so would fundamentally alter the service syst8eeid. While the plaintiffs in that case
were institutionalized in a state hospifalAl has pointed out thahe community facilities that

were part of the state’s service system were privately operated. (Pl. Oghnisiead v. L.C.

Resp. Br., 1999 WL 144128, at *5 (noting that “the Georgia legislature amended its laws to
allow state funds appropriated for mental disability programs to be transferred from institutional
to community services” andéstructured the state service delivery systemgane it authority
to contract with private providers of such services in the communityOisteadhus imposes
an obligation ontaites, whichareresponsible for providing services, 527 U.S. at 607, not on the
particular facilities in which service rgeents arealleged to besegregated.

While the Second Circuit has not yet addressed the applicability of the Title II's
integration mandate to cases whastate’s service system relied on privately operated facilities,
other courts have applied the ADANntegration mandate to contexts where a state uses private

entities to deliver services to people with disabilitiesRémlaszewski v. Maran383 F.3d 599

(7th Cir. 2004), the Seventh Circuit considered whether Title Il of the ADA and thedrAkee

Illinois to fund private at-home care for a person with disabilities. In discubsirsgate’s
“fundamental alteration” defense under Title Il, the court assumed that the state would have to
pay for some type of private care for the plaintiff, whethergtvate institutional facility

reimbursed by the state, or at the plaintiff's horBeeid. at 614 (“If the state would have to pay

a private facility to care for Eric . . . and the cost of that placement equaled or exceeded the cost
of caring for him ahome, then it would be difficult to see how requiring the State to pay for at-
home care would amount to an unreasonable, fundamental alteration of its programs and

services.”).
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Similarly, other courts have focused ostate’s obligation to administer gervices for
people with disabilities in the most integrated setting appropriate for their, fieedsg
irrelevantthe ownership of the facilities where the individuals were allegedly segredaaed
Martin v. Taft 222 F. Supp. 2d 940, 946, 981 (S.D. Ohio 2002) (denying motion to dismiss
Olmsteadclaims where plaintiffs were institutionalized in both public and private facilities and
noting that “liability does not hinge upon whether the setting in question is owned or rulydirec

by the Stat§; Roland v. Cellucgi52 F. Supp. 2d 231, 237 (D. Mass. 1999) (finding it

immaterial for purposes @Imsteadclaim against state that many of the plaintiffs lived in
private rather than governmenperated nursing facilities).

C. Applicability of Title Il

The cout concludes that Title Il of the ADApplies to the claims in this casAn
Olmsteadclaim concerns a public entity’s obligation to make reasonable modificatidss to
service system to enable individuals with disabilities to receive services in the most integrated
setting appropriate to their needs. Defendants, as required by New York lawisaeintine
State’s mental health service system, plan the settings in which mental health services are

provided, and allocate resources within the mental heatthce system. Accordingly,

31 |n addition, the Ninth, Tenth, and Third circuits have held that Title ll@®A applies to nursing
homes covered by Medicaid, without explicitly addressing whether tlsgngurtomes at issue were operated by the
government or private provider§eeTownsend 328 F.3d 511 (state’s decision to fund nursing services for certain
Medicaid recipients only in nursing homes would violate ADA unlessstate could demonstrate fundamental
alteration defenseEisher 335 F.3d 1175 (state’s decision to fund more prescription drugs in Medmaéded
nursing homes than in its Medicaid home and commibéaged waiver program would violate ADA unless state
could demonstrate fundamental alternation defeitsdgn L, 46 F.3d aB28.

DAl has provided statistics from an empirical study indicating thavalse majority of Medicaitovered
nursing homes are privately operated. (Pl. Opp. 51 nithig Dep't of Soc. & Behavioral Sci., Univ. of Calif. San
Francisco, State Data &tursing Facilities, Staffing, Residents, and Facility Deficiencies5-P@®1, at 20 (Murray
Decl. Ex. 95) (noting that in 2001, only 6.4% of Medieadd Medicarecertified nursing homes across the country
were government operated).)
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Defendants’ contention that DAI has failed to identify ataté&service, program, or activity
related to DAI's claim that is subject to the ADA is without méfit.

It isimmaterial that DAI's constituents are receiving mehtalth services in privately
operated facilities, Cellucch2 F. Supp. 2d at 23'Rublic entities are required under the ADA
to “administerservices, programs, and activities in the most integrated setting approptlste
needs of qualified individuals with disabilities.” 28 C.F.R. 8 35.130(d) (emphasis added).
Discrimination, in the form of unjustified segregation of individuals with disabilities in
institutions, is thus prohibited in tl@&ministratiorof state programs. The statutory and
regulabry framework governing the administration, funding, and oversight of New York’s
mental health servicesincluding the allocation of State resources for the housing programs at
issue here- involves “administration” on the part of Defendants. The Stataat evade its
obligation to comply with the ADA by using private entities to deliver some of those services.

The essence of Defendants’ argument to the contrary is that they cannot be held
responsible under Title 1l for actions of the adult homes themselgeeDéf. Mem. 45; Def.
Reply Mem. 56.) Although this proposition is corred@ee28 C.F.R. § 35.130(b)(6) (“The
programs or activities of entities that are licensed or certified by a public entity are not,
themselves, covered by this part®)t is inapposite in the context of DAIGImsteactlaim.

DAI does not challenge the conduct of adult homes licensed and certified bytéherStaad, it

challenges the manner in which Defendaudsiinister New York’s mental health service

32 |ndeed, although contesting the existence of$tageprograms or activities, Defendants’ memorandum of law
refers to OMH’s activities and prograntbat are designed to help adult home residents . . . access [OMH] Housing
for Persons with Mental lllness.” (Def. Mem. @8nphasis added).)

3 SeealsoDep't of Justice, ADA Technical Assistance ManuaB 7200 (Decl. of Barbara K. Hathaway, Ex.
HathawayA (Docket Entry #150)) (noting that “[t]he State is not accountable faridigation in the . . practices
of a license if those practices are not the result of requirements or policies estahtighihe State. Although
licensing standards are covered by title I, the licensees’ activities tivemsgee not covered. An activity does not
become a ‘program or activity’ of a public entity merely because it is licenstut public entity.”).
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system. In othewords, DAI challenges the State’s choice to plan and administer its mental
health services in a manner that results in thousands of individuals with mental iliness living and
receiving services in allegedly segregated settings. This suit does nehgbhdhe conduct of
any particular adult home.

Accordingly, Defendants’ reliance on cases addressing whether a public entity must
correct discriminatory conduct by service providers it licenses is misplaced, because those cases

concern discrimination by tHeensees, not the public entity itseBeee.qg, Tyler v. City of

Manhattan 849 F. Supp. 1429, 1441-42 (D. Kan. 1994) (holding that city had no duty under
Title 1l of the ADA to force restaurants and stores that it licensed andciesii® comply with

the businesses’ obligation under the ADA to provide wheelchair acEss)es v. Queen City

Transp., InG.10 F. Supp. 2d 1181, 1183-88 (D. Colo. 1998) (holding that the public utility
commission that issued a certificate to a bus company was noturad@e Title Il for the bus
company’s disability discriminatiori}.

Defendants additionally contend that Title Il is in applicable becausé&tite does not
require that anyone live in an adult home or receive services in adult homes.” @ef4®l)
They argue that adult home residents “could move out of the adult home or remain aed@hoos
receive services elsewherefd.] In a similar vein, Defendants further contend that DAI has
failed to articulate a specific act or policy that requires inldials to receive services in adult

homes. They rely on cases challenging specific state policies providiegediféervices in

institutions than weravailable in the community.ld., citing Fisher v. Okla. Health Care Auth.

335 F.3d 1175, 1181 (10th Cir. 2003) (challenging policy of funding more prescription drugs in

% Defendants’ citation to cases holding that private hospitals wereamséives subject to suit under Title Il is
similarly inapposite, because DAI does not argue that adult hitreaselves are public entities otafe actors.See
Green v. City of New York465 F.3d 65, 78 (2d Cir. 2006) (holding that private hospital that cortradte the
City was not itself subject to suit under Title Mpnacq 2002 WL 32984617 (holdindpat private psychiatric
hospitals licensed and monitored by OMH were not State actors).
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nursing homes than in the community); Def. Reply Memcitihg Townsend 328 F.3d 511

(challenging policy failing to provide communibased services to “medically needy” persons,
while providing such care for “categorically needy” persons).)

These contentions are without merit. As described in detail above, it is clear that
Defendants are required by State law to determine the settings in wewcN &tk provides and
funds mental health services. Defendants do so by controlling the State’s fundiagrices in
various settings, including adult homes and supported housing, and effectively controahgw
adults receive services in any particular setting. This is more than a “gelleyation to
provide services,” as Defendants conteW¢hile State officials do not require anyone to be in an
adult home, Defendants plan, fund and administer the State’s existing sertece sysh that
more than 12,000 adulésereceiving the State services in adult homes. (OMH 2004-2008
Plan 69 (Raish Decl. Ex. 56).)

Defendantsarguethat DAI must point to a “specific act or policy” causing
discriminationrelying onthe Supreme Court’s decision in a Title VII dispanatpact case,

Wards Cove Packing Company, Inc. v. Atgrd80 U.S. 642, 656 (1989). (Def. Reply Mem. 7-

8.) That case held thatplaintiff in a Title VIl disparatampact cases “responsible for isolating
and identifying the specific employment practices that are allegedlynsbpofor any observed
statistical disparities [in the employment of minorities],” and that to hold otherwise would result
in potential liability for “the myriad of innocent causes that may lead to statistical imbalances in
the composition of their work forces.” 490 U.S. 642, 656 (citation omitted). Defendants note
that while aspects &ard’s Covewere overruled by the Civil Rights Act of 1991, 42 U.S.C. 8

2000e2(k)(B)(D), in particular, the requirement of identifying a particular practice if the elisme
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of a decisionmaking process are not capable of separation for analysi§AH®a had no such
amendment. (Def. Reply Mem. 8 & n.3.)

The courtwill not read into Title Il a new requirement that Plaintiftist prove a
“specific act or policy” on théasis of a partially overruleitle VII disparateimpact case The
ADA prohibits discrimination in the administratiar programs. 28 C.F.R. 8§ 35.130(b)(@)tle
Il covers all programs, services, and activities of public entities “without any excéjainaeh
“prohibits all discrimination by a public entity, regardless of the contekéskey 524 U.S. at

206; Innovative Health Sys., Ind17 F.3d at 45. Defendants, and no other entities, are

responsible for determining what services to provide, in what settings to provideatiehmow
to allocatefundsfor each program This particular role is more than “the totality of defendants’
choices and policies in overseeing the entire system,” as Defendants contend.

In sum,Plaintiff alleges that Defendants’ administration of services discriminates against
adult home residents by unnecessarily segregating them, and claims that if Defendatésialloc
their resources differently, adult home residents could receive servicene antegrated
setting. Ths claim falls squarely under Title Il of the ADA.

VIl.  MOST INTEGRATED SETTING APPROPRIATE

In seeking summary judgment, Defendants contend that DAI's constituentseaityah
the “most integrated setting appropriate to their needs,” because adult homes are integrated
settings and the adult home residents are not qualified to move to supported housing. The court
first evaluates the parties’ claims regarding whether DAI's constituents are in the “most
integrated setting” and then turns to whether supported housing is “appropriaté tedas] of

DAI's constituents, that is, whether they are qualified for supported housing.
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A. Most Integrated Setting

Defendants contend that even if the integration mandate of Title [Dbnsteacapplies
to adult homes, adultdmes are “integrated,” communibased settings unlike the psychiatric
hospital at issue i@Imstead because adult home residents have “virtually unlimited
opportunities to interact with nondisabled persons,” and adult homes facilitate teezsetions
through communitysasedprograms. (Def. Mem. 51-52.) Defendants further contend that adult
homes and scatteraite supported housing models “offer equal opportunities for interaction
with others in the community.” (Def. Rep. Mem. 14.) In response, Plaintiff contends that the
record evidence demonstrates that residents of the large, impacted adult hiemesae not
receiving services in the “most integrated setting” appropriate to their leEsdsiIsémost
integrated setting” is defined in the regulations as “a setting that enables individuals with
disabilities to interact with nedisabled persons to the fullest extent possible,” and that
supported housing is more integrated than adult homes. (PIl. Opp. 53, 58.) The parties dispute
the scope of the ADA’s integration mandate, the extent to which adult home rebialemts
opportunities for interaction with non-disabled people, and whether supported housing is a more
integrated setting than adult homes. For the reasons below, the court conctthes th
regulations set forth the proper inquiry, and that Defendants have failed to mekttden for
summary judgment.

1. Definition and Scope of the Integration Mandate

The parties do not dispute that the federal regulations, discussed above, diefitis Tit
“integration mandate.” Aey differ in their interpretation of what this definition means, and what
these regulations ar@imsteadequire a plaintiff to show. Defendants contend that “under the

regulatory definition of integration, the keyidether persons with disabilities have
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opportunities for contact with nondisabled persaather than the number of actual contacts.”

(Def. Mem. 52) (emphasis added). In contrast, DAI contends that, given the megilfatiost
integrated setting” languagthe proper inquirys not simply whether a setting is “integrated” or
not. Rather, “providing services in settings with some opportunities for interastunlawful if
another appropriate setting would provide more opportunities, and the individual in question
does not oppose the more integrated setting.” (Pl. Opp. 56-57.) For the reasons discussed
below, the court concludes that the proper interpretation of the regulations’ defofitimost
integrated setting” is set forth in the regulations tbelres: whether a particular setting “enables
individuals with disabilities to interact with nondisabled persons to the fullesttepdssible.”
28 C.F.R. § 35.130(d), App. A.

Nowhere in Title Il, its implementing regulations, or_in Olmstesithere a dfinition of
what constitutes an “institution” or “communibased” setting. While it is clear that, “where
appropriate for the patient, both the ADA and the RA favor integrated, comniasiég

treatment over institutionalizationErederick L. v. Depament of Public Welfar¢Frederick L.

1), 364 F.3d 487, 491-92 (3d Cir. 200@Imsteadand lower courts consideri@msteadclaims
have typicallyconfronted situations in which the “institutional” or “communiigsed” nature of
particular settings was not dispute. IrOImstead for example, plaintiff L.C. had already been
removed from the psychiatric hospital — in which she had undisputedly been “institagdfali
and placed in a “communiyased program,” but the opinion did not describe the nafuhe

community-based prografi. 527 U.S. at 593-94eealsq e.g, Townsend328 F.3d at 517

(considering state policy requiring certain Medicaid recipients with disabilities to receive

% The Supreme Coumoted that '.C.’s pleading requested, among other things, that the State place her in a
community care residential program, and that she receanent with the ultimate goal of integrating her into the
mainstream of society.527 U.S. at 594.
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services in nursing homes rather than “commubéged” settings, ihout describing
“‘community-based” settings). Indeexl)enpsychiatric hospitals which are undisputégd
“institutions” — may permit someantact with non-disabled people; whdeme forms of
supported housingwhich areundisputetly “community-based™ mightnot fully preclude
people with disabilities from experiencing isolatitn

The court concludes that the federal regulations mean what they say. Béseid plain
language- coupled withOImsteads explicit holding, based on congressional findings, that
“unjustified isolation” is discriminatior the proper inquiry is whether DAI's constituents are in
the “mostintegrated setting appropriate to their needs,” defined as “enable[ingdualisiwith
disabilities to interact with nedisabled persons to the fullest extent possible.” 28 C.F.R. 8§
35.130(d) & App. Inquiring simply “whether” individuals with disabilities have
opportunities for contact with natisabled persons ignores the “most integrated setting” and the
“fullest extent possible”dnguage of the regulations.

Defendants assert that reading the regulations’ “most” language literally will lead to
absurd results. For example, they argue that it would “require the State tpensers with
mental illness from family homes where . . . family members frustrate efforts for contact with
nondisabled persons.” (Def. Reply Mem. 16.) But Title II's integration mandgtires
nothing of the sorfTitle Il covers the administration of state grams, activities and services.

In Defendants’ ppposed scenarithe actions of the family of a person with disabilities would

% DAI notes that according to the factual recor@imstead plaintiff L.C. hadsomeopportunities for contact with
people outside the hospital. (Pl. OpF59.) For example, as L.C.’s condition improved while in the state hospital,
she:

receive[d] a wide variety of communitare services . . . leaving during the day . . . via public
transportation for persons with disabilities, to attend a daily corityabased program that
included social activities, vocational opportunities, and field trips; L.@rmetl on the bus each
evening to the institution.

Pet. Reply Br.Olmstead v. L.G.527 U.S. 581 (1999) (No. %&36), 1999 WL 220130, at *1¥8.
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not arise out of any service provided by the State, and would not implicate the iategrati
mandate. Defendants also speculate about other hypothetical situations, sucbl@stsaimat
residences in rural or suburban areas are “less integrated” than thoseitiyy thretltat housing
in an OMH{icensed CR/SRO is “not integrated” because of a curfew or visiting hours. These
situations are not before this court, and, in any event, the inquiry isgfactficand subject to
the “fundamental alteration” defense. The question bél@eourt is whether the large,
impacted adult homes at issue enable interactions with non-disabled personsilteghextent
possible. 28 C.F.R. 8§ 35.130(d) & App.
2. Evidence on theNature and Characteristics of Adult Homes

The parties have presented voluminous evidence regarding the nature and characteristics
of the large, impacted adult homes at issue and supported housing, and the extent to which adul
home residents are affordedand pursue — opportunities to interact with non-disabled
individuals. At the summary judgment stage, the court’s “function is not to weighitiemee
and determine the truth of the matter but to determine whether there is a genuifw isgl&
Anderson 477 U.S. at 249Because Defendants seek summary judgment on [DAfstead
claim, the court construes the facts in the light most favorablétpdnd for the purposes of

Defendants’ Motioncredits DAI'sevidence.Lucente 310 F.3d at 254. DAI has provided

evidence that adult homes are segregated settings akin to institutionginde iresidents’
interaction with individuals without disabilities, particularly relative tpgorted housing. A
reasonale finder of fact could conclude that adult homes do not enable residents’ interactions
with non-disabled individuals to the fullest extent possible. Defendants have thdisdfarieet

their burden for summary judgment.
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a. Residents'Freedom toLeave and Return from the Adult
Homes

The partieglispute to what extent adult home residents are free to leave and return to the
adult home facilitiesn practice. Plaintiff has provided evidence that most aspects of residents’
daily lives take place inside theidult homes. (E. Jones Aff. Ex. A at 8.) Adult home residents
are limited in the times that they can leave the adult homes, given rigid schedules for meals,
medications, and distribution of personal need allowances. (Levine Dep. 250-251; Schwart
Dep. 317-318; O.J. Decl. 11 17-20; E. Jones Aff. Ex. A at 5-6, 8.) For example, a resident of the
Queens Adult Care Center testified that residents must be present at times when their medication
is dispensed, usually at meal times and at nighttime, or thepeaedized. (D.W. Dep. 75-77.)

Defendants provided evidence that some adult homes do not have clirfeors.
example, Defendants cite the testimony of a case manager at Oceanview Manor Home that
“residents are free to come and go as they please” (Davis3BgpOn the other hand, Plaintiff
has provided evidence that Oceanview Manor and Seaview have curfews after which doors are
locked (Kessler Dep. 423-25; P.C. Dep. 98; S.B. Dep. 83-85), and that residents at those homes
and Park Inn are not provided keys to the front doors (Burstein Dep. 19-20; Kessler Dep. 425).
Some residents have complained that they have trouble getting back into their buildi6gs. (P
Dep. 99; Schwartz Dep. 325.) Even at some homes where there is no curfew, resideets must t

stdf where they are going each time they leave the facility. ,&geD.N. Dep. 169-171.)

37 SeeMendel Dep24 (New Central Manor); Yunger Dep. Dep. 59, C.H. Dep. 103 (Queens Adult GaRe)Dep.
64, 66, G.L. Dep. 100 (Ocean House); R.H. Dep. 113, 151, A.M. Dep. 157, 185 (Sdnferd)ep. 9691, L.H.

Dep. 76 (Anna Erika); I.K. Dep. 85 (Surf Manpf).M. Dep. 5455 (New Haven Manor); S.P. Dep. 59 (Parkview);
D.N. Dep. 169171 (Surfside ManorgeealsoM.B. Dep. 99 (testifying that “they never worried about me even if |
came [back at] 2:00 in the morning.”).
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b. Residents’ Access ttNeighborhood Amenities

Defendants contend that each of the eighteen adult home residents deposed in this case
“regularly” leaves the adult Impe to visit neighborhood amenitiesich ashops, parks,
restaurants, religious institutions, entertainment faciliti€&ee e.qg, M.B. Dep. 40-50, 102-112
(testifying that he went to stores, religious services, and restaurantedbesfacility wherhe
lived at Oceanview); L.G. Dep. 14-18, 21-26; R.H. Dep. 33-41, 682802324; G.J. Dep. 33-
34; A.M. Dep. 59; S.B. Dep. 13-28%) Defendants have also provided testimony from adult
home administrators that some residents leave the facilities o#reinn occasion to go
shopping, to the library, and to restaurants, and that some residents have facubtztrocards
to use on public transportationSee e.q, Burstein Dep. 45-46, 89-90; Mendel Dep. 51; Yunger
Dep. 40 (testifying that he has seen residents at stores).)

Relying on the same eighteen depositions, Plaintiff characterizes the testimony as
providing a varied picture of what the residents actually do. While some adult heidente
leave the facilities, not all do, and those who leave do not necessarily do so frequently. F
example, while a former resident of Sanford testified that he attended churidle thesfacility,
he only went to church three times while he lived there. (A.M. Dep. 56-57.) Some residents
testified that they ever used the subway and did not know the bus system in the Sesee. (g,
P.B. Dep. 53-57.) A resident of Queens Adult Care testified that “none of the residfsjta

[Metro]card.” (C.H. Dep. 884.) A formeradult homeesident testified thatry eight of the

3 Other residents provided similar testiny. Seee.g, S.P. Dep. 82; D.W. 3032, 156158; P.B. Dep. 563,

148 (testifying that she goes to a restaurant once or twice a month, walkgrtth each Sunday, and goes to the
library); L. H. Dep. 4950, 117118 (testifying that she walks around the neighborhood every day and goes to a
restaurant once a week); T.M. Dep-41b (testifying that he leaves the facility at least once each day to “sit[] and
enjoy the day,” occasionally goes clothes shopping, never goes gsbogying, and goes to staurant at least
once per month); G.H. Dep. 9B, 130145 (testifying that he goes shopping several times per year, eats at
restaurants every day for the first ten days of the month when he refsisiaedlewance, and used to take public
transportationd country music concerts from 1997 to 2001); C.H. Def2216365 (testifying he took the subway
to sports events and concerts about every three months, and went torameatzaut once every month); I.K. Dep.
4546, G.L. Dep. 50 (testifying that theynd others go to corner stores several times per week).)
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216 residents of Brooklyn Manor go to restaurants in the neighborhood; moreover, he never went

to concerts, movies, the library, the beach, a street fair, or sporting evenhevhies at that

facility. (J.M. Dep. 5459.) A Seaview resident testified that there were a few residents who

never leave the building, and he estimated that “maybe ten” of the other regid¢ntthe

boardwalk. (S.B. Dep. 63-64.) A resident of Parkview testified that he has seen oalhytwoe

other residents take the buses that he takes, and has never seen another reditesutakay.

(S.P. Dep. 13-16.) Aresident of Surfside testified that he had seen only four othemtsesi

walking on the boardwalk, and two or three residents at the library. (D.N. Dep. 14-19, 31-34.)
The locations of the adult homes may influence the level of interaction thantedidee

with people outside the home. Defendants have provided evidence that the adult homes at issue

are located within several blocks of one or more of following: stores, resgueigious

institutions, libraries, parks and/or beaches and boardwalks, and public transpott&tiaintiff

has provided evidence, however, that the proximity of the adult homes to these eatiés

from home to home (Kessler Dep. 73-79; E. Jones Aff. Ex. A at 8a@reksibility to adult

home residents depends on how far particular residents can walk (Kegsl&@4D8.B. Dep. 13-

14; P.C. Dep. 222; R.H. Dep. 81-82). For example, a resident of Seaview Msifiedtéhat

there was a convenience store selling sandwiches and coffee withimantde walk, but

residents had to take the train to go to a supermarket. (S.B. Dep. 15.) In additiofff, frdgint

provided evidence that some residents are unfamiliar with public transportssea.d, P.B.

Dep. 53-54), and that while homes provide transport services to residents, adult hoemtsresi

do not have opportunities to learn how to travel by themselves (Kessler Dep. 418). Because

39 SeeBurstein Dep. 9.0 (Park Inn); Mendel Dep. 18, 75 (New Central Manor Home); Davis Dep. @B
(Oceanview Manor); Yunger Dep. 23,-82 (Queens Adult Care); P.B. Dep-53 (Ocean House);.€. Dep. 9698
(King Solomon); L.G. Dep. 15, 21 (Anna Erika); S.B. Dep. 19,-13P (Seaview Manor); R.H. Dep.-34, 7981
(Sanford); L.H. Dep. 554 (New Haven Manor); G.H. Dep. 1855 (Surf Manor); Dep. B.J. 883 (Brooklyn
Manor); D.N. Dep. 16L9; 32 36-38, 6869 (Surfside Manor); S.P. Dep.-13 (Parkview).

55



residents have limiteisthcome— a personal needs allowance of approximately $150 per month —
subway or bus fares are sometimes unaffordable. (S.B. Dep. 19; E. Jones Aff. Ex. ALat 3; G
Dep. 76-77; I.K. Dep. 57 (noting that she does not visit friends because of transpoadstisds) ¢
A case manager at Oceanview Manor testified that while Oceanview is near a shopping center,
bus stop, beach boardwalk, and park, she was “not aware of any resident that just goes on thei
own.” (Davis Dep. 109.)
C. Organized Trips Outside the Homes

Defendants have provided evidence that adult home residents go on trips, for example,
weekly trips to the movies for residents of Queens Adult Care Center. (YuepeRB)
Plaintiff has provided evidence that those trips are always with other resafi€isens Adult
Care, not people from outside the home. (N.B. Decl. § 20.) Plaintiff has provided additional
evidence that trips organized by other adult homes are rare and often limitedycmak
number of residents. (E. Jones Aff. Ex. A at 5-6; Levine Dep. 250-251; Schwartz Dep. 317-
318.) For example, a resident of Anna Erika, which is certified for 427 residenhtedebat
outings were limited to thirtegoeople, or the total number of persons who can fit in a van.
(L.G. Dep. 37seealsn Levine Dep. 255 (describing trips limited to seven or eight adult home
residents).) Two residents of Parkview, which is certified for 134 residestsied that five or
six residents had gone on each outing. (R.H. Dep. 49; S.P. Dep. 22-23.) A former resident of
Sanford testified when he lived in the adult home, he made one trip to the zoo, attended one
baseball game with about five other residents, and went to the movies “a couplesdt {iR.H.
Dep. 48-49, 126-127.) A former resident of BrookManor testified that although the facility
had a van, he could only remember the facility organizing one trip, which involved eighéor nin

residents. (J.M. Dep. 43-44.)
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d. Residents’Opportunities to Interact with Non-Residents

The parties also dispute to what extent adult home residents have opportunitieadb inter
with people who do not live in the adult homes. Defendants have provided evidence that adult
home residentsiet acquaintances on the stre@.B. Dep. 97-102 (testifying that when he
lived at Oceanview, he had “lots” of “street acquaintances”); A.M. Dep0{gestifying that
when he lived at Sanford, he had two friends who lived outside the adult home, one of whom he
met while she was walking her dog in the park); J.M. Dep. 64-67fytagtivhen he lived at
Brooklyn Manor, he talked to people on the street “[a]ll the time” and that theykineréo
him); D.W. Dep. 29-32 (testifying that he speaks and waves to people on the street arttha
employee knows him by name).)

Plaintiff has provided evidence that adult homes do not encourage residents to interact
with non-residents, or provide them with such opportunities. (N.B. Decl. {1 15-20; B.R. Decl.
19 1618; seealsoR.H. Dep. 96 (stating that he does not know any people who live in the
neighborhood).) Based on their visits to numerous adult homes and interviews with adult home
residents and staff, DAI's experts Elizabeth Jones and Dennis Jones obsertrezlddatt
homes do not encourage interaction with non-disabled members of the community. (E. Jones
Aff. Ex. A at 3, 8; D. Jones Decl. Ex. A at 9.) Plaintiff has also provided evidence from
Defendants’ expert Alan Kaufman, who observed that for some adult home residaritesan
friends/acquaintances were likely limitbg the very location and nature of the home in which
they resided.” (Decl. Ex. Kaufmak-at 1011.) Some adult home residents have testified that
their friendships and romantic relationships either predated their admissiorattutheome or
were devped at the home with fellow residents. (R.H. Dep. 96-97; G.H. Dep. 120-124, 126-

128, 240; B.J. Dep. 53; D.N. Dep. 15-16, 29, 26.)
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The parties have provided conflicting evidencdlmextent to which adult home
residents visit their family and friendsitside the home. Defendants have provided evidence
that some adult home residents visit their family and friends outside the homeDéB.56-57;
P.C. Dep. 101; L.G. Dep. 135-136; G.H. Dep. 1P7-(testifying that he has visited a friend
outside the home six times in nine years, that he knows of a resident who stayecbwatimig
his mother who lived in the neighborhood, and that moreftfigrof the two hundredesidents
visit their relatives outside the adult home); L.H. Dep. 54-55; B.J. Dep. 51-52, 72; D.N. Dep. 26
(testifying that he takes four buses each way to visit his uncle once per nseei3pYunger
Dep. 22; Davis Dep. 199 (testifying that “quite a few” Oceanview Manor resigeit friends
outside the home).) In contrast, Plaintiff has provided evidence that some adulekalants
do not visit their family and friends outside the home. For example, R.H. tedtéiedet does
not have any family and friends with whom he keeps in touch. (R.H. Dep. 96.) Another resident
testfied that she has stayed overnight at a friend’s house but has not done so in yearsp(I.K. De
71.) One resident estimated that the most frequently anyone visited a relaide the home
is twice per month. (G.H. Dep. 117.)

e. Residents’Employment

The parties dispute the extent to which adult home residents have volunteer or paid
employment outside the adult home. Defendants have provided testimony that sdarhemdul
residents have paid employment or volunteer positioBee €.9, G.L. Dep. 7879 (testifying
that he works for an advocacy organization as a community organizer for adult hoeetsgs
Burstein Dep. 82-84 (testifying that four or five adult home residents had jobs)De 144-
145 (testifying that the “helped out” at a coffest as a volunteer for a year); Rosado Dep. 166-

68 (testifying that a resident of Surf Manor volunteered at the Botanicde®aS.P. Dep. 16-
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22, 2931 (testifying that he found a “training job” by asking Bronx Psychiatric Center clinical
staff stationd at his adult home, and his responsibilities involved housekeeping assignments
inside the adult home and later at the state hospital itself).)

Plaintiff has provided evidence that only a few residents had jobs or volunteer positions,
and many of those i were shoflived. For example, a service provider testified that she
could only recall one resident of Queens Adult Care becoming employed. (Rosado Dep. 166-
168.) One resident at Parkview testified that only he and two other residents hold jBbs. (S
Dep. 31-32.) A Seaview resident testified that a social worker had helped him ghaasitirae
job as a messenger, but that he was fired after seven weeks. (S.B. Dep. 40-4RignAoks
Surf Manor testified that he had held a job at a newsstand since prior to his admisiseon t
adult home, but that the job occupies about three or four hours per week and no longer involved
interacting with customers. (G.H. Dep. 102-103, 105.)

f. Voting

As evidence that some residents interact with the people outside the adult homes,
Defendants have provided testimony that some adult home residentsSexteK . (Dep. 60
(testifying that she votes at a school a block and a half away from the adulahdriet other
residents are registered to vote); R.H. Dep. 123 {testifying that he votes across the street
from the adult home).) Plaintiff has provided evidence indicating that other residentsy
absentee ballot or infrequentlyS€eG.L. 57-58 (testifying that he and other adult home
residents generglivote by absentee ballot but that he went to the poll for the presidential
election, and that “not many” other residents voted, “maybe” 25%); G.H. Dep. 145-147
(testifying that he is registered to vote but had gone to the polls only onceningteenyears

he had been living in the adult home).)
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g. Continuing Day Treatment Programs for Rehabilitation and
Training in Supportive Skills

The parties dispute to what extent the continuing day treatment programs offadedt i
homes promote rehabilitation and foster independ&hdefendants have provided evidence
thatthe programs offered to adult home residalfitsv the resident$o receive rehabilitative
services. OMH official Joseph Reilfy attestedhat “[w]hile OMH has taken steps in recent
years toinprove such programs and strengthen their focus on recovery, opportunities existed f
adult home residents to receive rehabilitative services apart from those efforts.” (Reffly Af
32.) Theclinical director of an agency that provides continuing day treatment to about 112 adult
home residents, attested that her agency’s program provides, among other thdigggjone
education, symptom management, supportive skills trainings@aidl skills training; and that
the programassiss residents in devefng cooking, cleaning, and shopping skills. (Bienstock
Aff. § 5.) Thesocial work supervisor at Oceanview testified that some of the residentiedlte
a continuing day treatment program at a YMCA that provided an art group, a spirgualip,
and life skills group offering training in money management. (Levine Dep. 162-165.) Another
service providetestified that her agency offers continuing day treatment at Mermaidrviaut

could not identify any of the types of groups, other than that “there may be a groupLfer A

‘0 Mental health providers offer a variety of services to adult homeergsiavith mental illness, including mental
health clinics, case management services, and continuing day treatnggateqMyers Dep. 3&9; Bienstock
Aff. 1 7.) Continuing day treatment is a type of mental health programskceby OMH. N.Y. Comp. Codes R. &
Regstit. 14, § 587.4(c)(4)(ii)Reilly Aff. 1 33. Under the regulations, such programs are required totbéer
following services, among others: medication education, rehabititegidiness development, and case
management, psychiatric rehabilitation readiness determination anchkeN.Y. Comp. Codes R. & Redg. 14,

§ 587.10(d). Continuing day treatment programs syt are not required toprovide supportive skills training,
defined as the development of physical, emotional and intellectual skills needed eéondtipmental iliness and the
performance demands of personal care and community lagtivities! 1d. 88 587.10(e)(1); 587.4(c)(29).

“LMr. Reilly had been responsible for licensing and certifying mental healtligms attended by adult home
residents in New York City and is currently the Director of OMH’s HudRiver Field Office att OMH’s Adult
Homes Project. (Reilly Aff. §1.)
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[Activities of Daily Living] to train consumers about adult daily living skills. There may be a
group onwellness.” (Bear Dep. 235.)

Plaintiff has provided evidence that the treatment programs do not consist of mdaningf
activities. A December 2006 report from the CQC concludes that some day treatment program
serving individuals with mental illness are characterized by group telexdaad movie watching
and art “programs,” which may only involve the provision of crayons, markers, anchgolori
books. NYS CQC, Continuing Day Treatment Review 1, 4-5, 19 (Dec. 2006) (Murray Decl.
Ex. 78).) The CQC report found that less thmrenty percenof theparticipantsn the
continuing day treatment programusalyzed in the report hadr@atmenibjectivefor finding
work and aboutourteen percerttadanobjectiveto obtain vocational training.Id. at 13.)

Plaintiff has provided testimony from adult home residents about the prog@ames.
adult home resident testified that somehaf tlay programs offered in his adult home are “very
child like, very, very very low kind of things” and that the activities were tipy@®loring books
and pictures . . . little easy sewing things . . . but no intelligent talk groups omay3/(M.B.

Dep. 54-55.) Another resident testified that the adult home she lived in offered no “sticializ
group” and had only “very minimal” arts and crafts consisting of “crayonsicnaaykers, [and]
paper” provided at set times two or three times per weell.. (i&p. 40-41.) A former adult
home resident testified that the activities at the adult home, which were only offered on
weekdays, “had you coloring, like a little kid; you play Bingo, like a litthe kiou play domino,
like a little kid; and you play eds, like a little kid.” (A.M. Dep. 34.)

The parties dispute to what extent adult home residents receive training intiseppor
skills. Defendants have provided evidence that the programs teach such skillzilliyir. R

attested that “many programs prowidpportunities to learn skills which could assist an
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individual in finding employment or volunteer opportunities. Many programs offer senana
groups on medication management, budgeting, and nutrition and cooking.” (Reilly Aff. 34 &
Exs. J, K, L (brochures from service providers indicating that they offergmsgdesigned to
teach skills including cooking, vocational skills, computer training, and budgetauyithomes
and to adult home residents).) The director of an organization providiegneasgement and
other services at Queens Adult Care and Brooklyn Mestified that therganization offers a
variety of services for adult home residents, including medication training,ncpskills,

shopping, and training in how to use public transportation, and supported employment.
(Lockhart Dep. 19-24, 55-58gealsoRosado Dep. 108-12 (describing ADL group for Queens
Adult Care residents as teaching “hygiene, eating, sleeping, how to takd gausself . . .

basic 101 living skills,” including cooking and shopping).) A social work supertastfied

that when residents at Oceanview participated in the continuing day treatogmainprthe

social worker and adult home resident would establish personal goals, including money
management skl feeling more comfortable going out into the community, and wanting to get
vocational training. (Levine Dep. 166-168.) One adult home resident testified timat $evan
other residents participated in a budgeting money group, and he and six sgsatBaipated in

an ADL group that talked about grooming and hygiene. (S.P. Dep. 27-28.)

Defendants also provided evidence that the programs offer educational and/onabcat
training. An adult home administrator testified that the adult home refaetse@sidents to three
“prevocational programs” that teach “life skills and job skills, and if thdgwiothrough they are
actually placed on a job site,” although only three or four residents attended egreimpab any
given time, and she was not fdia with the “specific things” the programs teach. (Burstein

Dep. 49-50.) A service provider testified that her agency provided a “computer skilfs fpr
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adult home residents. (Rosado Dep. 158-160.) Another service prattetted that her
ageng’s program offers pr&ocational training, work-related skills training, and computer and
GED classes, and that there is arsda thrift shop that is run and staffed by the residents.
(Bienstock Aff. 1 5.)

Plaintiff has provided evidence that the programs do not teach such skills, pointing to
testimony of adult home residents and administrators. For example, Ms. Ratdida that the
computer group she described “really didn’t teach computer skills, put it tigat wathe way
those groups were run needed a lot of improvement. | mean, it would have been nice to meet the
needs of the clients who wanted a higher level of learning.” (Rosado Dep. 158-160.) ®ne adul
home resident testified that he had been attending a day treatment progfaurtden years
where he and seventeeneighteerother residents “go to groups all day” and providers “try to
get us ready for the outside,” but when asked to describe what he does in the ADL group, he
testified, “I go to these groups a hundred times, | don’t know what the heck thékiing &bout,
but 1 go.” (C.H. Dep. 283.) He also testified thé#te ADL group stopped teaching cooking
skills because “[t]hey probably thought it was a waste of tittet his Budgeting/Money
Management group did not tfaany skills related to budgetirgnd while the skills therapy
groups “sometimes” talked about jobs, he could not remember anything thatidvabaut jobs,
and the group leaders never talked about applying for jobs, writing resumes, or looking in
classfied ads. [d. at 2333.) One resident testified that while he participated in a budgeting and
ADL group, there were no groups that discussed cooking, computers, jobs, or living in
alternative places. (S.P. Dep. 27-28.) An associate administrator at an adulh&onoeises
186 residents did not know of any resident who had obtained a GED since he became associated

with the home as a volunteer at age 18. (Mendel Dep. 6-7, 14, 76.) An administrator ahPark |
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testified that the residents at Oceamvi#o not take classes or pursue their educations in any
way. (Davis Dep. 111.)

DAI's experts Elizabeth Jones and Dr. Kenneth Duckweashyell asRaymond
Schwartz, a manager of a private mental health agency in New York City whoispenisiting
and monitoringadult homes in his previous employment with the New York City Department of
Mental Health, observed that there is no emphasis in adult homes on the development or
maintenance of basic living skills such as cooking, doing laundry, housekeepiteyyg
shopping, and self-medicating. (E. Jones Aff. Ex. A at 5; Duckworth Aff. Ex. A at 9; Dud¢kwort
Dep. 119-120, 142-143; Schwartz Dep. 15, 59, 331-332.)

Moreover, several adult home residents have declared that they would like to manage
their own ddy activities. (S2eR.A. Decl. 11 17-24; N.B. Decl. 11 31-33; B.R. Decl. 11 22-23;
H.S. Decl. 11 20-22 DAI's and Defendants’ experts both testified that the adult homes foster
“learned helplessness” among residents. (Duckworth Aff. Ex. A at 9; GallerI38-59.) For
example, adult home residents have testified that they are not allowed to administer their own
medications. (A.M. Dep. 95-96; S.P. Dep. 64-65; G.L. Dep. 203-204.)

3. Whether the Adult Homes Enable Interacton with Individuals
Without Disabilities to the Fullest Extent Possible

Numerous witnesses, including D&lnd Defendants’ experts, observed that adult
homes share characteristics of psychiatric institutio8gseld. Jones Decl. Ex. A at20; E.
Jones Aff. Ex. A at 8; E. Jones Dep. 159-161; Kaufman Aff. Ex. ASafdescribing
institutional characteristics of adult homes, including “inflexible schedules for meals and other
daily activities; assigned roommates; rigid medication administration procedures and medication
dispensing lin€y; seealsoA.M. Dep. 154-155 (testifying that the adult home was no different

from the state hospital other than that he could leave the grounds).) In partictdaddns’
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expert, AlanKaufman, reported that the adult homes’ “provision . . . of laundry services, food
services, housekeeping, and other daily living services — and the resident’sdaokcefin
performing these tasks him/hersei characteristic of mental health institutional settings.”
(Kaufman Aff. Ex. A at 89.) He concluded that “a large Adult home setting coupled with a high
proportion of residents with mental illness can artificially limit the interactions of residents and
constrict the diversity of friends and acquaintances.” (Kaufman Aff. Ex. A ae#also
Schwartz Dp. 297, 298-300; Rosenberg Aff. 12 (the adult homes “are more like institutions
than community settings[, and] they impede the community integration of people with mental
illness.”).)

As described above, DAI has provided evidence that most aspectgedittents’ lives
take place inside the adult homes (E. Jones Aff. Ex. A at 8), and that the residenigedeani
the times they can leave the homes, given rigid schedules for meals, medieaiibns
distribution of personal need allowances (Levine Dep. 250-51; Schwartz Dep. 317-318; O.J.
Decl. 11 1720; E. Jones Aff. Ex. Atéb-6, 8; D.W. Dep. 75-77). DAI has provided evidence
that the homes limit residents’ ability to interact and maintain relationships wittisainled
individuals. Geee.qg, N.B. Decl. 11 15-16, 19-20; B.R. Decl. 1116-18; E. Jones Aff. Ex. A at 3,
8; D. Jones Decl. Ex. A at 9; Kaufman Aff. Ex. A at 10-11; Schwartz Dep. 297-300.)

Defendants assert that the residents’ degree of interaction with indiwdualdo not
have disabities is a matter of choice, or at most, a function of the quality and effectiveness of
the services offered by particular mental health provjdenghareoutside of the scope of the
enforcemat provisions of the ADA and RASeeOlmstead 527 U.S. at 603 n.14 (“We do not . .
. hold that the ADA imposes on the States a ‘standard of care’ for whateveahseauices they

render, or that the ADA requires States to “provide a certain level of bewodfidividuals with
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disabilities.”); P.C. v. McLauglih, 913 F.2d 1033, 1041 (2d Cir. 1990) (“The [Rehabilitation]

Act does not require all handicapped persons to be provided with identical benefiss.”).
described above in Sectidfi.A, State regulations require adult homes 19:permit residents to
come and go at reasonable hours; and (2) encourage participation in combasgeityactivities

and assist residents in maintaining family anchigwnity ties. N.Y. Comp. Codes R. & Regs.

tit. 18, 88 487.5(a)(3)(xii), 487.7(g). Defendants assert that whalerttonitor thecompliance

of the adult homes with these regulatory provisions, they cannot be held responsible under the
ADA for ineffective or lowquality services.

In response, DAI has provided evidence that even if all of the large, impacted adult
homesat issue complied witht&te regulations, they could not overcome the institutional
gualities inherent in a large facility. For example, Ms. Jones observed tatitih@ames, “[tlhe
physical environment is institutional” and that the homes “are designed to narauerol
large numbers of people . . . by eliminating choice and personal autonomy, estgblishi
inflexible routines for the convenience of staff, restricting access, implementing measures that
maximize efficiency, and penalizing residentsovdneak the rules.” (E. Jones Aff. Ex. A at 4.)
Defendants’ expert, Mr. Kaufman, similarly observed that “[S]ignificantlmens of residents
suffer from serious mental iliness . . . . The number of beds in many of the larger AchdsH
as well as theiphysical layout, furnishings, and decorations, also give an appearanee smil
that of an institutional setting.” (Kaufman Aff. Ex. A at 8.)

Defendants assert that “the size of the home and independence of the residents are
irrelevant to opportunities for contact with nondisabled persons.” (Def. Reply Mem. 1dlg W
Defendants may present evidence supporting this proposition at trial, the counesjextlthe

summary judgment stage, to foreclose the possibility that a reasonableofifiaercould
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conclude that a large, regimented adult home in which nearly all the residents néalalmess

does noenableresidents’ interaction with non-disabled individuals to the fullest extent pgssible

given the evidence regarding adult homes and supported housing. While size may not be a
dispositive factorit is not irrelevant Nor is the adult homeesidents’ degree of independence
irrelevant A reasonable finder of fact could conclude that a setting that fosters “learned
helplessness,” a terthatDAI's and Defendants’ experts have used in referring to the adult
homes, does n@nableopportunities with non-disabled persons to the fullest extent possible.

Defendants similarly assert that DAI's evidence regarding the institutional nature of adult
homes, such as the set meal and medication times and medication lines, fails to establish that
“these factors affect opportunities for interaction” with non-disabled persomgnling that
DAl relies on “conclusory” rather than “empirical” evidence. (DedpRy Mem. 15 & n.7.) The
court need not consider whether DAI has “established” its claims for purpoSes$esidants’
Motion for Summary Judgment; DAI's evidence is sufficient to raise an issiismfted fact.
DAI’s expert Elizabeth Jondsased her observations and opinion on visits to twimge adult
homes and interviews with 179 adult home residents; her testimony is consistenh&ith ot
evidence DAI has also presented from service providers and adult home rebieleasestes.
While Defendantsantend that the institutielike features of adult homes do not significantly
limit opportunities for interaction with nedisabled individuals and have provided evidence that
some adult residents can and do leave the adult homes, DAI has nonetheless ressedcdin i
disputed material fact as to whether the adult homes “enable interactions wilsabied
persons to the fullest extent possible.” 28 C.F.R. § 35.130(d), App. A.

In addition to DAI's evidence concerning the characteristics of adult h@wddas also

provided evidence from which the finder of fact could conclude that the large, impactied adul
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homes at issue do not provide services in the “most” integrated setting, because find that

supported housing enables interaction with non-disabled persons to a greater extentitdan do t

adult homed? DALl has provided evidence that residents of scattsitedsupported housing live

in apartment buildings with people who do not have disabilities and often have their own

apartments or share Wwibne or two others.SeeSchwartz Dep. 188, 198-99; 179-180;

Tsemberis Dep. 101-102According to DAI's witnessegsesidents of supported housing set

their own schedules and leave their apartments to conduct the activities ofvdagly-|

including gocery shopping, doing laundry, and seeing doctors. (E. Jones Dep. 231.) Mr. Jones

observed that[s]upported housing is . . . a home, not a residential treatment setting.” (D. Jones

Decl. Ex. A at 25seealsoTsemberis Dep. 109 (supported housing is “real housieggalso

Duckworth Aff. 8(“in contrast to the apartments in the supported housing model, adult homes

have the look and feel of large custodial institution&%. described above, adult home residents

have testified that they want to mowet of the adult homes and into their own apartments. O.J.,

for example, declared that “I would like to move because | want to do my own cooking,

cleaning, decorating, and shopping, and | want to handle my own money.” (O.J. Decl. {1 7.)
The court is skatical of Defendantsassertion that adult homes and supported housing

are “equally integrated because both are community placements that offer substantially similar

opportunities for access to nondisabled perso(i3ef. Reply Mem. 1§ In any eventyiewing

the evidence in the light most favorable to DAI, Defendants have failed to show aneabta

genuine issue of material fatiat would entitle them to summary judgment.

“2 Defendants have provided undisputed evidence that State psyateatecshaveexplicit rules and policiesFor
example, a patient’s access to different parts ofatidity and its grounds, as wed the community ouige the
facility, is tightly controlled according to the level of “privileges” he or sheditained. $eeDef. 56.1 Statement
11 5861.) Even assuming that this evidence demonstrates the existerlegsif@grated setting thahé adult
homes, it is irrelevant to the determination of whether the adult homdsedradstintegrated setting.”
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B. Whether DAI's Constituents Are Qualified for Supported Housing

In Olmsteadthe Supreme Court held that the State has an obligation to provide services
and programs in communityased settings only if the individual with disabilities “meets the
‘essential eligibility requirements’ for habilitation in a commusbsed program,” refring to
the “most integrated settirappropriaté language in the regulations. 527 U.S. at 6fi2n(g 28
C.F.R. 35.130(d) (emphasis in original).) The parties dispute whether supported housing is
“appropriate” for adult home residents, that is, whether DAI's constituentgualified to live
and receive services in supported housing. Viewing the evidence in the light voosbla to
DA, the court concludes that DAI has provided sufficient evidence from whichnither fof fact
could conclude thait least some dDAI's constituents are qualified for supported housing.

DAI has provided evidence that large numbers of the residents of the adult homes at iss
are qualified to live and receive services in supported housing. DAI’'s experts conbladed t
most, if not all of the adult home resideatgssuecould live in the community with appropriate
supports.(Seeg e.g, Duckworth Aff. Ex. A at 2; E. Jones Aff. Ex. A at 3, 9; Groves Aff. Ex. A at
4). DAI notes that eveDefendants’ expert, Dr. Gellgiound thatapproximately twethirds of
the residents in the group that he assessed were not in the “most appropdatgiaésetting
appropriate for their needs,” and in a separate analysis, morthittgmpercent of the residents
assessed were difid to go into supportive housing. (Geller Decl. Ex. B &, &eller Dep.
196, 210.) In addition, theport of the Adult Care Faciis Workgroup concluded that 6,000 of
the 12,000 residents with psychiatric disabilities in adult care facilitmddaesidan a more
integrated setting.”[Workgroup Report 3GseealsoSchimke Dep. 114-11(festimony of
Workgroup member that approximatelighty percenof the adults with mental iliness living in

adult homes “could benefit” from supported housing and other community-based programs with
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appropriate supports) Jtate officials have also testified that there are residents of adult homes
with mental illness who “could live in more integrated settings” (Wickens Dep.m&)pported
housing or apartnmgs (Tacaronti De®225-226; Reilly Aff. I 25). This evidence is sufficient to
preclude a grant of summary judgment to Defendants.

Defendants contend that although DAI has submitted the names of 1,536 adult home
residents whom it contends are qualified to move to supported housing, Plaintiff lchofaile
“establish” that any of them are actually qualified to move. (Def. Mem. 65.) Defendants base
their arguments on a critique of the methodologies of DAI's experts, and farthes that
DAI's constituens fail to meet the “essential eligibility requirements” of supported housing,
asserting that residents of supported housing need only “minimal” support, and thRixthe
2000 application is required to move to supported housidgat(67; Def. Reply Mem21.)

The court concludes that these are factual questions that turn on the weight of the
evidence and preclude granting summary judgment to DefendRetmrding the expertde
court accepts the opinions of Plaintiff's experts as true for purposes of sunuchgmyeint,
because Plaintiff is the nanoving party*® Anderson 477 U.S. at 255eealsoDec. M&O,

2008 WL 5378365 (holding that the opiniondR¥intiff's expertsegardingadult home
residentsqualificationsto moveareadmissible).

Regardinghe nature of supported housing, Plaintiff has prodesétkence thait is

designed to provide varyingand not just “minimal™ levels of supporandcan thus

3 Defendants also argleat the treatment providers for six of the 1,536 adult home residents BAboontends
are qualified to movelaveconcluded that those residents ao¢ qualified to move(Def. Mem. 6768.) In their
memorandum of lawDefendantpoint tothe medical recordsf the following six residentdM.M., G.R., E.R.,
P.W., L. B., and J.B. (Def. Mem. 67; Hathaway Decl. Exs. L, M, N, O, P, Q.)

In responseRlaintiff has provided evidence indicating that som#hege sixesidents are qualified to
move. In particular, a case manager’s psychosocial assessment of M.khimgdethat he was “ready for housing
placement” and that he would “do well in supportive housing.ygRssocial Summary for M.M. (Murray Decl.

Ex. 98).) Plaintiff has also provided evidence that Defendants’ esgp@&mined the records of foof these
residents and determined that thred.M., P.W., and ER.—were appropriate for supported housing. (Evaluation
of Residences for AH Residents (Murray Decl. Exs. 99, 100, 101, 102).)
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accommodatendividuals whorequire different levels of assistanagcluding those whanitially
requiremore intensive serviceOMH itself has stated that supported housing is designed to
provide “varying” levels of support, including an ACT team with case managenmeitese an
intensive form of support.SeeOMH January 2007 RFP (Murray Decl. Ex. 84ggalso
Rosenberg Aff. { 13; Tsemberis Dep. 48, 51 (“We basically offer the services Afdhgteam
to the tenant and the tenant selects among the available array . . . . Whateveotheqes!s,
we are basically there to provide it.B; Jones Dep. 387 (testifying that the number of contacts
an ACT team has with a client each month is “highly variable” and that the team “might see the
person every day . . . or they may come and see the person once a month, once a week.”).)
Residents ray receive help with cooking, shopping, budgeting, medication management, and
making appointments as needed, but can do those things themselves if they are labigtz(Sc
Dep. 191, 193-196, 288, 289-290; Lasicki Dep. Meyvices are flexibleand theyareusually
more intensive at first. (Bear Dep. 108-109; Schwartz Dep. 187-188; Lasicki Dep. 68.) One
provider testified that 21% of supported housing residents have case managess ttreassn
addition to the case management provided by the supported housing provider. (Lasicki Dep. 99-
100.) What level of services can be provided in supported housing is an issue of material fac
that must be resolved at trial.

Defendants’ argument that DAI's constituents have not méegsential eligibility
requirements” of soported housing because some of them failed to file HRA 2000 applications
is without merit Under the ADAa “qualified individual with a disability . . with or without

reasonable modifications to rules, policies, or practicesneets the essentialigibility

requirementgor the receipt of services or the participation in programs or aesvptiovided by

a public entity.” 42 U.S.C. § 12131(2). Not every eligibility requirement is @sséntial
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eligibility requirement.” PGA Tour, Inc. v. Martin 532 U.S. 661, 688 (2001). It does not appear

to be so here, giveDAl’s evidence thaindividuals obtain OMH housing without HRA 2000
applicatiors.** (See e.g, Tsemberis Dep. 32-36In any eventPefendants acknowledge in
their memoandum of law that some of DAI's constituents have filed this applica{iDef.
Mem. 37).
In sum, Defendants have not met their burden for summary judgment.

VIlIl. FUNDAMENTAL ALTERATION DEFENSE

The ADA’s integration requirement may be excused orfigre a tate demonstrates that
compliancewould result in a “fundamental alteratioaf its services and program€Imstead
527 U.S. at 603 Statesarerequired to make “reasonable modifications” to comply with the
integration mandatéut they need naéke anaction that would constitata “fundamental
alteration.” Sedd. at 604. Defendantdave raised the “fundamental alterati@affirmative
defenséhere, which the court will only reachAl establishes that itsonstituents are not in the

most integrated setttyy appropriate to their needSeeMessier v. Southbury Training S¢b62

F. Supp. 2d 294, 323 (D. Conn. 2008) (noting that the fundamental alteration defense is used to

rebut a prima facie case of discrimination under the ABAgalsoFrederickL. |, 364 F.3d at

493-94 (noting thabnce plaintiffs have established a prima facie casdyuhden shifts to
defendants to establithefundamental alteration defense)

DAI seeks injunctive relieforoposing an order requiring Defendants to “offer supported
housing to qualified DAI @nstituents with mental illness(PIl. Opp. 27; Zucker Decl. 1 19-

20.) Defendants contend that the relief DAI seeks would constitute a “fundamental alteration” of

*4 The court is not awvinced that a failure to file a formal applicatifam supported housing bears on whether
individuals ae qualified to receive services in a “more integrated setting,” that is, wiieéheetting is “appropriate
to their needs.”Indeed, Olmsteasimply requires that the individual whose placement is at issugerfapposed”

to receiving services in a n@integrated setting. 527 U.S. at 58he HRA 2000 is a bureaucratic avenue to
access housing programs; it is unrelated to the characteristics adithdual seeking services that would make him
or her suitable for supported housing.
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its programs and servicbgcause(1) the requsted réief would increase thet&te’s costs(2)
requiring the State to earmark its resources to assess adult home resideetsaside supported
housing beds and services for residents of the large, impacted adult homes in NewyYork C
would unfairly impacthe Sate’s ability to provide services to others with mental illnésthe
requested remedy would “alter many of the State’s programs, activities, and policigg) and
the State has a comprehensive, effedlmsteadplan to enable people withsdbilities who
participate in $ate programs and services to receive those services in the “most integrated setting
possible.” (Def. Mem. 71.)

DAl has cross-moved for partial summary judgment, arguing that a comprehensive
effectiveplan to comply with théDA'’s integration mandate an*QOlmsteadolan’ —is a
necessary component of a fundamental alteration defense, and that Defendants’ asserted
Olmsteadpblan with respect to adult home residents is deficient as a matter of law. Plaintiff
argues that Defendtms plan is deficientbecause Defendants have admitted the followihg:
they do not perform any type of ongoing assessments of adult home residentsrimdete
whether they are appropriate for placement in alternative set()jdeeydo notmaintaina
waiting list for residents of adult homes to move themmtwoe integrated setting€3) the Most
Integrated Setting€oordinating Council, the organization charged by statute with developing a
plan for the State to comply witbimsteadis not developing a plan to move adult home
residentout of adult homes; and (While theAssessment Projecommissioned by DOH
collecteddata about adult home residents, Defendants have not ustatal@move adult home
residents to more integrated settingBl. flem.28.)

The parties have provided voluminous evidence regarding the components and nature of

DefendantsOlmsteadplan,as well aghe expected costs of the relief DAI seeks. For the
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reasons below, the court concludes that the sufficiency of Defendtattsvide Olmsteaplan
as it affects the adult home residents at issue is not a threshold determination that must be made
in order for Defendants tasseria fundamental alteration defendeefendantsplan cannot be
considered in isolation frotie impact of the requested relieFhe court must undertake a
specific, factbased analysis of Defendants’ planning and actions with respect to the adult home
residents at issue alomgth its consideration of the prospective costs and impact on atfiters
mental disabilitieso determine whether threquested reliefvould be a fundamental alteration of
Defendants’ programs and servicédter conductinghis analysis under the summary judgment
standardthe court concludes thdisputed material facts persist as to the fundamental alteration
defense.The courtthereforedenies summary judgment on the defense to both parties and sets
forth below the disputed factual issues to be resolved at trial.

A. Overview of theDefense

The “fundamental alteration” defensederived from the “reasonable modifications
regulation,” which states thg&] public entity shall make reasonable modifications in policies,
basis of disability, unless the public entity can demonstrate that making thecatoatifs would
fundamentally alter the nature of the service, program, or activity.” 28 C.F.R. § 35.130lib)(7)
Olmsteadthe plurality described the defense as follows:

Sensibly construed, the fundamental-alteration component of the reasonable

modifications regulation would allow the State to show that, in the allocation of

available resources, immediate relief for the plaintiffs would bgumnable, given

the responsibility the State has undertaken for the care and treatment of a large

and diverse population of persons with mental disabilities.

Olmstead 527 U.S. at 604.
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The Supreme Court stated that the standard would be met “ikdorge, the State were
to demonstrate that it had a comprehensive, effectively working plan for plaahiyegu
persons with mental disabilities in less restrictive settings, and a waiting list that moved at a
reasonable pace not controlled by the Ssagé@deavors to keep its institutions fully populated.”
Id. at 605-06. Therefordefore ordering reliefa court must consider the range of services that a
state alreadprovides to personsith mental disabilitiesandit may not merely “order
displacenent of persons at the top of the commumiged treatment waiting list by individuals
lower down who commenced civil actiondd. at 597, 606.

Courts have found that whether the requested relief constitutes a “fundamendsibalt
is a “complex,] factintensive” inquiry particularly inappropriate for summary judgment.
Martin, 222 F. Supp. 2d at 98®Relying onOlmsteads language about the “allocation of
available resources” araistate’s responsibility for “the care and treatment of a large and diverse
population of persons with mental disabilities,” lower courts evaluating the fumtieme
alteration defense have focused on the costs of the requested relief in ligtatefsaobligations
to other individuals with mental disabilities. Lowencs have thus required states to provide a
“specific factual analysisih order to demonstrate that the requested relief woulditaesh

“fundamental alteratiah See e.q, Fisher 335 F.3d at 1183 (refusing to accept fundamental

alteration defensabsent specific evidence that the costs of providing the requested relief would
“in fact, compel cutbacks in services to other Medicaid recipients” or be inlelguiteothers

with disabilities);accordTownsend 328 F.3d at 520.

Olmsteadexplicitly provides that states must assess and place individuals with
disabilities in more integrated settings if it wouldapgpropriate to the needs of the individuals

and the individuals do not oppose the placement. 527 U.S. at 605-606. The ADA does not
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require stags to create new programs and services that it does not provide to anyone with

disabilities. Rodriguez v. City of New Yorkl97 F.3d 611, 619 (2d Cir. 1999Vhere

individuals with disabilities seek to receive services in a more integrated se#ntjhe state

already provideservices to others with disabilities in that settingssessing and moving the

particular plaintiffs to that settingn and of itself, is not gundamental alteration.”

For example,n Messier v. Southbury Training Schptle court rejected the argument

that “fulfilling [the defendants’] obligation under the ADA to properly assdsstiner class
members should be placed in the community would necessitate the creation of newgfogram
562 F. Supp. 2d at 345. Specifically, the court noted that:

It is clear from the evidence that, where appropriate, community placement could
be achievedhrough existing programsPlacing class members in the community
might result in some additional expense to the state, but, as discusged abo
courts have held that minimal additional expensernecuas a result of a
defendant’s compliance with the integration mandate does not, alone, support a
fundamental alteration defense

Id. (emphasis added); salsoFrederickL. v. Dep’t of Public W#are, 157 F. Supp. 2d 509, 540

(E.D. Pa. 2001) @Imsteaddoes not allow the state to avoid the integration mandate by failing
to require professionals to make recommendations regarding the servicefneeds
institutionalized individuals with mental disabilities.”).

Similarly, in Townsend v. Quasinthe Ninth Circuit concluded thgP]olicy choices

that isolate the disabled cannot be upheld solely because offering integraiesseould
change the segregated way in which existing services are provige®l F.3d at 519. In
particular, it noted that:
Olmsteadnakes that clear, for precisely that alteration was at isSDéristead
andOlmsteaddid not regard the transfer of services to a community setting,
without more, as a fundamentdteration. Indeed, such a broad reading of

fundamental alteration regulation would render the protection against isolation of
the disabled substanceless.
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Id. Therefore, a transfer of services to existing community sefisnyst, byitself, a
“fundamental alteradin.”

B. An Olmstead Plan as a Component of ghe Defense

The Second Circuit has not addressed, and the parties dispute, whédh@astadolan
is a_necessargomponent of a fundamental alteration defer@knsteaddid not address whether
a plan was necesgeato assert theefense, and the Court was not asked, nor did it decids,
type of proof would suffice to establish the defense. Rather, it proposed a “comprehensive
effectively working plan” for placement in “less restrictive settings” and a “veplist that
moved at a reasonable pace” as an exaoidtew a state could establish the defense. 527 U.S.
at 605-06.

DAI urges the court to follow the approach of the Third Circuit, the only circuitidm
explicitly addressed whether compliance wiilmsteadrequires a planin the Third Circuit;a
comprehensive workingDImsteadl planis a necessary component of a successful ‘fundamental

alteration’ defense.'Frederick L. v. Dep’t of Pub. Welfai(&rederick L. 1), 422 F.3d 151, 157

(3d Cir. 2005)seealsoPa. Protection & Advocacy, Inc. v. Pa. Dep'’t of Pub. Welf402 F.3d

374, 381 (3d Cir. 2005)DAI argues that Defendant®Imsteadplan, as it affects adult home
residents, is insufficient as a matter of law, and thus Defendants emseot fundamental
alterationdefense. (Pl. Mem. 25-26.)

In response, Defendants contend tBlhsteaddoes not require a plan, pointing to
Olmsteads language that a plan is an example of how a state can establish a fundamental
alteration defense. 527 U.S. at 605-06. They urge the court to read the defenfiexily, as
the Ninth Circuitdid when it upheldCalifornia’sdeinstitutionalizatioplan The Ninth Circuit

interpretedOImsteadk language thattates should be given “leeway” tmaintain a rangef
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facilities and to administer services with an even tiab2l7 U.S. at 6050 suggest that “courts

should be sympathetic to fundamental alteration defenses.” ARC v. Brad@jck.3d 615,

620 (9th Cir. 2005). In ARC v. Braddadke Ninth Circuit noted that “our approach has been

consistent with the Supreme Court’s instructions: So long as states are yemmuoheffectively
in the process of deinstitutionalizing disabled persons ‘with an even hand,” we viiterédre.”

Id.; seealsoSanchez vJohnson416 F.3d 1051, 1067-68 (9th Cir. 2005) (“[W]here there is

evidence that a State has in place a comprehensive deinstitutionalizagoresevhich, in light
of existing budgetary constraints and the competing demands of other servites Stag
provides . . . is ‘effectively working’ . . . the courts will not tinker with that sch8nfatations
omitted).

A district courtin Ohio hasexplicitly noted thatthe fundamental alteration analysis
entails far more than the comprehensive plan and redgqraded waiting list example the
OlmsteadCourt provided.*> Martin, 222 F. Supp. 2dt985. It noted thathe example in
Olmsteadwvas “not actually an illustration of a fundamental alteration at all. Rather, itis a way
the State maghow that it haglreadyprovided a reasonable accommodation. If the state makes
this showing, then there is simply no need to further modify the progriain.The court
explained

As a practical matteif, the parties dispute whether a comprehensive plan exists,

andwhether the list moves at a reasonable pace, a defendant would likely present

evidence of the comprehensive plan and the pace of the list along with other
evidenceo support the fundamental alteration defense. In such a case, the Court
would then weigh all of the edence of the stateefforts along with the other

factors in reaching its decision

Id. at n.42.

5 The court inMartin deniedthe plaintifs’ summary judgment motioon thebasis that disputed issues of material
fact existed as to the ADA clairhut “examine[d] briefly the fundamental alteration defense to affurgarties
some guidance as they proceed to tri@i22 F. Supp. 2d at 983b.
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The court inMartin noted hat the defendants “appear to concede that the State has no

plan or waiting listshat move at a reasonable pd@nd stated that “[#hough this is not a
good thing for defendants, it does mecessarily mean that defendants cannot prevail.at

985-86. The court citedVilliams v. Wassermar 64 F. Supp. 2d 591 (D. Md. 2001), which

“thoroughly examined” evidence on the fundamental alteration defense during -@voidgy
bench trialas anllustrationof the “complexity” of the fundamental alteration defenke at

986. It noted thahe court inWilliams “considered a vast array of evidenaai the fundamental
alterationdefense and weighed the state’s plan and the progress made in moving individuals
from institutions to the community together wetidence concerning the cost of the proposed
modificationto determine whether the requested relief would be a fundamental altetdtiah

985 n.42 and 98&jting Williams, 164 F. Supp. 2d at 630-38. The court iartvh thus noted

that at trial, the parties should be prepared to present “evidence addressirlgeslé décets of
the fundamental alteration defenséd’ at 986.

To evaluate Plaintiff’'s contention that a plan is a nemgscomponent of a fundamental
alteration defenseahe court looks closely at the Third Circuit cases that so holBretterick L,
the district courhadentered judgment for the state, finding that the integration patients
requested was unavailabletla¢ time because it would require a “fundamental alteration” of the
state’s mental health program in light of limited resources and its obligations to other segments
of the population with mental disabilitie&rederick L.II, 422 F.3cat 154,citing 217 F. Supp.
2d 581, 594 (E.D. Pa. 2002). The plaintiffs appealed and the Third Circuit remanded for “further
evaluation of whether there was sufficient evidence to justify acceptance of Pennsylvania’s

‘fundamental alteration’ defenseld., citing Frederi& L. |, 364 F.3d at 501. The Third Circuit

“based this determination largely upon [defendants’] failure to heed the Suprents Cour

79



admonition inOlmsteadhat a statenay avoidliability” by providing aplan asdescribed in

Olmstead.ld., citing Frederck L. I., 364 F.3d at 494 (internal citations and quotation marks

omitted) (emphasis added). It thus directed the district court, on remand, to imgrstette “to
devise a plan which would demonstrate a commitment to community placement ‘in a fisanne

which it can be held accountable by the courtsl’’citing Frederick L. ] 364 F.3d at 500.

On remand, the district court again entered judgment for the state, but on appeal, the
Third Circuit again remanded, holding that the defendants’ plan waf§icnsnt. While it
accepted as a factual matter that the requested relief would “coniseraitate’s ability to satisfy
the needs of other institutionalized patientsystlaccepting that the requested relisked
fundamentallyalteringthe state’programs, it held nonetheless that the state “may not avail
itself of the ‘fundamental alteration’ defense to relieve its obligation to deinstitutionalize eligible
patients without establishing a plan that adequately demonstrates a reasonably specific and
measurable commitment to deinstitutionalization for which [the state] may be held
accountable® |d. at 157.

Similarly, inPennsylvania Protection & Advocacy, Inc. v. Pennsylvania Department of

Public Welfare the Third Circuit explained th&lmstead‘allows for a fundamental alteration

defense only if the accused agency degeloped and implemented a plan to come into

compliance with the ADA and RA 402 F.3d 374, 381 (3d Cir. 2005) (emphasis added). That

case concerned residents of a psychiatricsttianal facility who claimed they were
“systematically denied” participation in programs that would enable them to live in more

integrated settingsld. at 378. The district court granted summary judgmenthe defendant

“%|n evaluatinghe defendants’ proposed plan, the Third Circuit noted flgheneral assurances” and expressions
of “good faithintentions” are insufficientErederick L. 1} 422 F.3d at 158. It held that, “at a bare minimiuan
Olmsteadblan must set forth the followingl) the time frame or target date for placement in a more integrated
setting;(2) the approximate number of patients to be placed each time p&jidlde eligibility for placement; and
(4) a general desiption of the collaboration required between the local authorities and tisitngptransportation,
care, and education agencies to effectuate integration into the comnidnéy 160.
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agencysolely on the fundameritalteration defensevithout determining whether the plaintiffs

were in the most integrated setting appropriate to their needs. Pa. Protectitmo&ady, Inc. v.

Pa. Dep'’t of Pub. Welfar®43 F. Supp. 2d 184 (M.D. Pa. 2003heTThird Circuit vacatednd

remanded.lt found that “[a]Jdmissions made by [defendant] during the course of litigation
foreclose the genuine contention that it has made a commitment to . . . compliance with the ADA
and RA.” 402 F.3d at 383. In particular, the defendant ageaatimitted that it did not

require regional offices to plan for or develop commubgged services for the residents of the
facility at issue. The court noted that “[a]ny interpretation of the fundamental alteration defense
that would shield a state from liability in a particular case without requarcgnmitment

generally to comply with the integration mandatsuld lead to [a] bizarre resultJd. at 381

(emphasis added). Otherwise, the defense would “swallow the integration mahdkgg as
“[a]ny program that runs afoul of the integration mandate would be fundamentakylafter
brought into compliance.’ld.

After review ofthe relevant authorities, the court concludes @iatsteaddoes not
require a plan to comply with the integration maeda a prerequisite toonsidering the other
elements oafundamental alteration defens@ state’s efforts to comply with the integration
mandate with respect to the population at isse@onethelesan importantonsiderationn
determining the extd to which the requested relief would be a permissitdasonable
modificatiori’ or an impermissibléfundamental alteratioh.SeeMatrtin, 222 F. Supp. 2d at 985-
86 & n.42. The court reads the Third Circuit cases to stand for the proposition thaatbadses
not make a genuine attempt to comply with the integration mandate in the first instance, it cannot
establish that compliance would be a fundamental alteratid®programs andervices

excusing its violation of the integration mandate. Given that coftesanalyze the
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fundamental alteration defense in terms of cost, the court agreesppittaclof the Third
Circuit caseshat a state must make efforts to comply with the integration mandate in order to
show that specific relief requestetuld be too costly. Whethéne relief would be a

fundamental alteratiom light of the state’s available resources and obligation to others with

disabilities however, cannot be determined independently of an analysis of the estegtiyg)
efforts tocomply with the integration mandat8€eeMartin, 222 F. Supp. 2d at 985-986 & n.42
(noting that the lack of a plan “does not necessarily mean that defendants cannBtgrevai
that itwould consider evidence addressingtht facets of théundamentahlteration defense at
trial.).

The court wll not evaluate Defendarit®Imsteadplan independently of thevidence
concerning other factors relevant to the fundamental alteration defienksght of this legal
determinationPlaintiff's Motion seeking to strike the fundamental alteration defense solely on
the alleged inadequaoy DefendantsOlmsteadolan must be denied.

C. Evidence ConcerningDefendants’ Olmstead Plan

DefendantsOlmsteadplan is relevant to the determination of whettherrequested
relief would be dundamental alteratioof Defendats’ programs and service®Vhile
Defendants’ position is that @msteadplan is necessary for adult home residents with mental
illness because they are already “in the community,” they nonetheless assbeytimahintain
anOlmsteadblan— consistingf a variety ofactivities,programs, andervices- whichis
effective for all individuals with mental iliness, including adult home residdnis.undisputed
that Defendants have no single document constituting t@émsteadplan,” but the court ha
reviewed all theeomponents of Defendantssserted llan, as set forth by the evidence cited in

the parties’ 56.1 Statements and memoranda of law.
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According to Defendants, thedimsteadplan consists generally ¢f) activities,
programs, and servicastended to assist persons with mental disabilities to live and receive
services in the community instead of an instituti@);OMH'’s planning, program
implementation and oversight of the mental health system(3ralOH’s inspection and
oversight of adult homesSéegenerallyMyers Aff. 11 97149 (describing components of
Olmsteadblan); Simons Aff. § 2807 (describingDImsteadplan for adult home residents and
OMH Statewide Comprehensive Plans).) AdditionaMH officials have attested that much
of the Olmsteadblanning is reflected in OMH’s Statewide Comprehensive Plans for Mental
Health Services. (Simons Aff. 31 (“Essentially all the Statewide Gaimepsive Plans
produced for OMH since 2001 . . . reflect defendants’ Olmstead plan or system for individual
with mental illness living in adult homes.”);.iflfl 3138; Myers Aff. 1103.)

Defendants’ withesses have attested that Defendahtsteadolan also includes the
State’s formal efforts to ensure compliance with Olmsteadh as the statutlyrcreated Most
Integrated Setting Coordinating Council (“MISCC’()\Wollner Aff. 1 6665 & Ex. BB (MISCC
Report).) The Statdegislature found that to ensure New York’s compliance with the ADA and
Olmstead “it is incumbent upon New York State to develop and implement a plan to reasonably
accommodate the desire of people of all ages with disabilities to avoid institutionalization and be
appropriately placed in the most integrated setting possible.” N.Y. Exec. L. §tt08ated the
MISCC to“developand oversee the implementation of a comprehensive statewide plan for
providing services to individuals of all ages with disabilities in the most integrated settithg”
provided that the plan “shall be completed within one yehathe statute’s effectivdate Id. §

703.
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Defendants point to specific activities, including the downsizing and closutatef S
operated psychiatric centers and the reinvestment of funds related to thosetoeraet
communitybased service#(fidavit of Lewis Campbell(“CampbellAff.”) § 16(Docket Entry
#147) Simons Aff. 11 884; Myers Aff. 1 32, 152Affidavit of MarthaSchaefeHayes
(“SchaefeHayesAff.”) 1 6871 (Docket Entry #59)) and the development of community-
based programs available to all individuals witental iliness, such as Housing Programs, case
management, clubhouses, and ACT teams (Myers Aff. 1 68-70, 105; Simons Aff. {{ 39-40, 66).
OMH officials also attested that their Olmsteadn includes the provision of 29,050 existing
units of Housing for Persons with Mental lllness #melcommitment ofunds to develop an
additional 9,800 state-subsidized supported housing beds. (Myers Aff. ] 68-69.)

Defendants’ witnessesdso assert that thedimsteadplan includes particular initiatives
related to dult homes, such as the Assessment Project conducted by Nh&PAKult Care
Facilities Workgroup@©OMH'’s adult home case management and peer support prodp@hiss

EnAbLE prograni’ the Do Not Refer list? enhanced inspections of adult horfieand OMH'’s

" EnAble stands for “Enhancing Abilities and Life Program,” inathDOH awards grants to adult homes to fund a
variety of programs designed to maximize residents’ abilitiedraptbve their quality of life, including training on
independent living skills. (Wollner Aff. 1 388.)

8 This list precludes referral to adilomes that have failed to meet applicable standards. (Reilly Aff.-§9.10

“9DOH has taken a number of actions to strengthen and improve itstinspemd enforcement activitieslating

to the adult homes at issue in this cagieef 56.1 Statemefft27.) For example, it haslded 20 stafinembergo
conduct inspections of adult homeadNew York City. (Id.) The timeliness of inspectieshas improved in recent
years. [d. 1 28.) Inspections of the homes at issue in this case have cited a nfirbktions related to
residents’ rights and residents’ ability to participate in their commundyt@tearn independent living skillsld(
30.) Homes have been cited for failure to follow through on a residepressed desire to move, to have
sufficientprogram of activities, to allow residents to sadfminister their own medications, and to ensure that the
resident council met on a regular basis and that the issues raised by thewermatldressedld() Several adult
homes have clesl or have had their operating certificates suspended as a result of DOH’sreefdraetions.(Id.
19 2-34; Hart Aff. 90-98.)

Defendants also created tieer-Agency Committee on Adult Homes in 2001, a collaboration between
OMH, DOH, and the&Commission on Quality of Care and Advocacy for Persons with Disabilit€QC") that
provides for the sharing of information and joint inspection of adult honfslly( Aff. 1 1012 & EX. ReillyA.)
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designation of adult home residents as a target population for Housing ProgréReilly Aff.
19 1931; Wollner Aff. 1 2731; Myers Aff. 1 128149.)

Plaintiff has provided evidence about various componerndetdndantsOlmsteadolan,
including admissions from Defendants, concernuhgther Defendants aeetingto identify
and/or move adult home residents who could recaaces in alternative setting®laintiff
has also provided evidence disputimigetherand to what exterdadult homeesidents have
benefited from Defendants’ creation of additional amounts of Housing for Pergbridental
llinessand thedesignation of adult home residents as a target population for supported housing.
This evidence is discussed below.

1. Relevant Componentsf the Plan

As a preliminary matter, the coudcognizes that many components of @imsteadplan
are evidence dbefendants’ commitment to the integration mandate in general, and are indeed
important elements of Defendants’ statewide and systele Olmsteadplan. These include the
closure and/or downsizing of State psychiatric centers and the reinvestrttesgeofunds into
community programs, and the development of commuaged programs such as case
management, Housing Programs, and clubhouses thataitable to all individuals with mental
illness, and the development of 29,050 units of OMH Housing for Persons with Mental lliness
and the allocation of funds for the development of 9,750 additional uBieeCampbell Aff.
16; Simons Aff. 11 39-40, 66, 80-84; Myers Aff. {1 32, 68-70, 105, 382aefeHayes Aff. 1

68-71.) These components are relevant here only to the extent thateresydence of

* Defendantswitnessesalsoassert that th®Imsteacblanalso includeDMH’s work to advance accountability,
encourage best practices, improve effectiveness and quality of care, as welt (igs$ic and applied research in
the mental health field” and efforts to promote general public healthelatiés to metal health, wellness, suicide
prevention, and the forensic system. (Simons Aff. 1 18738588, 97; Myers Aff. 1 30, 40.)
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Defendants’ general commitment to deinstitutionalization and the development of community
programsand services.

Other components of Defendants’ plan address the conditions and services provided in
adult homes. These components include the EnAble program, the Do Not Refer List, and
increased enforcement and oversight of the adult homes through licensing and¢éenhan
inspections.”(Wollner Aff. 1 1012; Reilly Aff. 1 10-12, 1B1; Myers Aff. 1 128149.)

These elements are relevant to the extent that they enable Defendants to identify and/or assist
gualified and interested adult home residentsawing to alternative settings.

The courtwill focus its analysi®n aspects of Defendant@imsteadblanning that relate
to identifying aml/or moving adult home residentsalternative settingsThese components
include the activities of the Most Intetgd Settings Coordinating Council (“MISCC”); the
Adult Care Facilities Wdgroup; the Assessment Project &WH’s case maagement
program; discharge planning for psychiattenter patients who are discharged to adult homes;
increased amounts &MH Housng for Persons with Mental lliness; and the addition of adult
home residents as a target population for supported housing. In adtigioourt also finds
relevantthe parties’ evidence on Defendants’ absence of a waiting list for OMH Housing for
Persos with Mental lllnesand the number of adult home residents who hatgallymoved to

alternative settingd: The court describes the parties’ evidehetow.

*1|n support of its argument that Defendants do not have a compreh@siseadplan to identify and move adult
home residestwho are not in the most integrated setting appropriate to their neadsffRlao relies on the
testimony of State officials testifyimgn Defendants’ behalf pursuant to Rule 30(b)(6) of the Federal Rulesibf Ci
Procedureghat they are not aware tdfpecific’ Olmsteadplans with regard to adult home residents. (Pl. Mem. 28.)
For example, DAI has provided testimony from OMH by and through Seniont{p€aunmissioner Robert Myers
that OMH is not aware of “specifi@lmsteadblanning with respect tadult home residents, but does a variety of
planning and activities to meet the “spirit’ @fmstead (OMH Dep. by and through Robert W. Myers4&B (Raish
Decl. Ex. 19).)While the parties are free to presewnidence on this topic at trial as it relates to particular elements
of Defendants’ plarthe relevant legal inquiry is not whether particular officiaés/en those designated to testify on
behalf ofDefendants- areawareof an overall, systerwide plan for adult home residents, but what Defenslant
actually plan and dwith respect to identifying and/or moving adult home residents who aie tie most

integrated setting appropriate to their needs.
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a. Most Integrated SettingsCoordinating Council

The facts about thactivities of theMost Integrated Settings Coordinating Council
(“MISCC”) with respect to adult home residents are not in dispute. As discussed above, the
MISCC s obligatedby statute tddevelop and oversee the implementation of a comprehensive
statewide plan for providing serés to individuals of all ages with disabilities in the most
integrated setting.N.Y. Exec. L. 8 703. In their response to Plaintiff's Requests for Admission,
Defendants explicitly admitted thdhe MISCC is not developing a plan to move residents of
adult homes, and deny that there is an obligation to d3%s¢Def. Obj. & Responses to PFirst
Set of Requests for Admissio(fRFAs”) at No. 10 (Raish Decl. Ex. 11)In addition,
Defendantdiave not provided any evidence contradicigntiff's evidence that the MISCC
excluded adult home residents from its data collection. (PI. 56.1 Statemerse®a80
Wollner Aff. § 65 (“DOH does not consider adult home residents as being ‘instifizesiand
therefore did not include them in providing data on this subject to the MISCC.”).) Nor have
Defendants provided any evidence contradicting Plaintiff's evidence th&CMIhas not done
anything to address individuals who reside in adult horriegPl. 56.1 Statement { 31.)
FurthermoreDefendants have provided no evidence to dispute the testimony of their designated
Rule30(b)(6) witness Kathryn Kuhmerker, who testified on their behalf that “I don’t believe

there’s been anything specific that the MISCC has done to specificallysaddr@ny way, shape

2 A matter admitted under Rule 36 “is conclusively established unlessotirt, on motion, permitbe admission
to be withdrawn or amended.” Fed. R. Civ. P. 36(b). No such motion hasnbéeerhere.

%3 Defendants cite the entire MISCC's final repastheir response to paragraph &Plaintiff's 56.1 Statement.
That report not only fails to addreadult home residents, but contains a statement from six membeesMISIEC
dated November 20, 2006otingthat:

[W]e feel that it is our obligation to point out that this report does not quite neertcthirements

of the law that established the MISCEurthermore, we also feel that this report falls short of the
hopes and expectations of the thousands of New Yorkers with dieagbitho are currently in

need of services being provided in a more integrated setting.

(Wollner Aff. Ex. WollnerBB at EXEC 0005092.)
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or form individuals who happen to reside in adult homes,” otherttizdrhere were “occasional
discussions” regarding adult home residenkaih(merkerDep. 30, 31, 53-54.)
b. Adult Care Facilities Workgroup

There are disputed issues of fact as to thengxb which Defendants have considered
andbr implemented theecommendations of the Adult Care Facilities Workgroup
(“Workgroup”) to assess adult home residents and move those who are gt@lfieninative
settings As noted above, the Workgroup was convened in 280thenrGovernor Pataki to
evaluate the strengths and weaknesses @t#te’s adult care facility model and to develop
recommendations for new approaches, including “Recommendations for Improvinty Qual
Life and Services for Current Adult Home Residents, Recommendations for FuttmeiReng
of Housing and Services for Adult Home Residents, and Potential Fiscal Implaet of t
report in October 2002 with numerous recommendatididls) Theserecommendations
included, among other things: (1) assessment of adult home residents; and (2)|tprante
of housing for adult home residents who are able and interested in living eleeitieat iii -

vi.) In particular, the Workgroup Report proposed a timeline for moving at least 6,000 adult
home residents with psychiatric disabilities from adult homes into supported housitaydiy
2009. (d. 32 thl. 1-3.)

Plaintiff has provided evidence that Defendants do not have any formal mechamisms f
implementing the recommendations of the Workgroup (Simons Dep. 162), and that the
recommendation and timetable were never implemented (Schimke Dep. 179-183). Inerespons
Defendants have provided evidence that they have considered and implemented certain

recommendations from the Workgroup, relying on the affidavit of DOH official @&ollner,
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who was “active in shaping the Workgroup’s mission and agenda” when he worked in the
Governor’s office. $eeWollner Aff. 1 2359.) Mr. Wollner attested that State officials in
DOH, OMH, and the Governor’s office reviewed the recommendations, and ientietthe
recommendation for assessments by contractingeth York Presbyterian Hospitldr the
Assessment Pregt. (d. 11 26, 27-31seealsoid. 11 3245 (describing DOH efforts to improve
quality of life and services in adult homes based on Workgroup’s recommendations).)

It is undisputed, however, that Defendants never implemented the Workgroup’s
recommendabn and timetable for moving 6,000 adult home residents to alternative settings.
Mr. Wollner attested that “State officials ultimately determined not to implement [that]
recommendation, for a number of reasongd. { 46.) He stated that first, theme anany
people with mental illness who need access to OMH-funded housing, and that “it is inapgropr
to give all adult home residents a priority right for such housing,” and second, drvihas
taken actions “to increase adult home residents’ knowledge of and access to OMH funded and
licensed housing,” such as the case management and peer support pradyrsh7.)

C. Assessment of Adult Home Residents

The parties dispute whether and to what ed@iendants are acting tdentify adult
home residents who are qualified and unopposeecevingservices in alternative settings
Defendantdhiave admitted that OMH does not perform any ongoing assessment of adult home
residents to determine whether they could be served in alternative settings. (R¥AS at
(Raish Decl. Ex. 11xeeReilly Dep. 144-45; Tacaronti Dep. 202-20®efendants also admit
that DOH does not collect comprehensive data on adult home resa@htioes for nursing

home residents? Defendants assert, however, that witiley do not assess collect data on

**|t is undisputed that DOH collects comprehensive data on nursing honentssiinpairments, needs and
progress,” and that Defendants do not collect data in a similar manner bhadalresidents. (Pl. 56.1 Statement

89



adult home residents, the priva@se managers determine whethdult home residentye able
to and/or interested in moving to alternative housidgfendantdave provideevidence that
the OMH case management program incorporates data from the Assessment Projgpisand
identify residents who could be served in alternative settiAgsescription of the parties’
evidence is below.

First,the parties dispute whether Defendants have used data frdxagbesment Proge
which Defendants include as a component of tBémsteadplan, to determine whether adult
home residents are in the most integrated setting appropriate to their Deéelsdants have
admitted that they have not used the Assessment Project data “to place Adult Home residents in
more integrated settings(RFAs at No. 15 (Raish Decl. Ex. 11).) Plaintiff has also provided
evidence that OMH does not use the Assessment Project data in its strategic planning (Simons
Dep. 147-151), and while DOH was initially plannitaguse the Assessment Projeatad
(Liebman Dep. 106-107j, has not and does not plan to do so (Wickens Dep>°95).

In contrast, Defendants have provided evidence that OMH has used the Assessment
Project data tadentify adult home residents who might be more appropriately placed in
alternative settingghroughits case management prograwccording to the contract between

DOH andNew York Presbyterian HospitdiINYPH”) for the Assessment Project, one of the

1 51.) DOH officialLisa Wickens described the process by which DOH assesses the ability andfdesiseng
home residents to live elsewhere, including a “comprehensive assesétmenindividual, and what needs to be
changed in their plan of care”; she testified that “we don’t have that mechavéstion’t have that system in place”
for adult home residentgWickens Dep. 224, 1518.)

Defendants assert that DOH collects information about adult home tssidéother ways,” such as
inspections. (Hart Aff. 11 186.) In responseRlaintiff has provided testimony from DOH, by and through
Catherine Lennon pursuant to Rule 30(b)(6) of the Federal RulesibP@icedure, thabOH does notdo
[housing]placemery”; if an adult home resident expressedOH aninterestin moving to alternative housing,
DOH would not refer that person to a housing placement agency and watelaidmefer him or her back to his or
her social worker or case managérennon Dep. 1989.)

*5 Plaintiff has also provided evidence that BOfficial Kelly Hansen, who replaced Glenn Liebman as DOH’s
liaison with the Assessment Project, told Dr. Bruce, the DirecttireoAssessment Project, not to publish the data
or do any further analysis due to this litigation. (Bruce Dep. 54.)
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tasks NYPH agreed to undertake for the State was to identify a set ofonslicat‘scheduled
reassessments for residents with potential for relocating to higher or lower levels’of care.
(Grant Contract at DOH 012807 (Raish Decl. Ex; S8galsoBruce Dep. 38-39 (discussing that
term of the contract).) Mr. Reilly attested that while Assessment Project data was insufficient to
make a “final determination” regarding an “individual’s suitability foeaiative housing . . .
OMH analyzed selected portions of this data to identify residents who expesssgerest in
alternative housing and who it appeared may have the functional abilities to lua@ih@using,
and identified 375 such individual3®” (Reilly Aff. § 31.) He attested that beginning in mid
2006, case managers angltment providers were instructed to follow up with individual adult
home residents and had already obtained consent forms from 134 residents to do §oAf{Reill
131)

Defendants have provided evidence that while they do not assess adult home yesidents
individual case managers do, and OMH reviews this data. Mr. Reilly testificldeti@nhot
aware of OMH assembling or collecting that information, but that “OMHeetation” would
be that the case manager or mental health provider working wittieufza adult home resident

would “work with that individual in finding them an appropriate referral,” and OMH review

* The parties dispute whether the Assessment Project dafateragedo be used to assess the ability and interest
of adult home residents in living in alterative housiigfendantsely on Dr. Brucés testimony thathe
assessments were not intended to mafimal determination’concerning housing placement¢Bruce Dep. 556,
132, 20103.) They alsarely on the affidavit 0©DOH official David Wolner, which states thahe “goal of the
assessments was to gather information concerning the demographia),ciind functional characteristics of the
adult home population, identify individuals who might benefit froraréher evaluation for a different (higher or
lower) level of care, and contribute to individual care planning by Xamele, identifying umet health needs.”
(Wollner Aff. 1 28.)

In contrast, Plaintiff has provided testimony from Dr. Bruce and RQidison, as well as the planning
documats for the Assessment Projdoidicatingthat theintended uses of the datecludeassessinghe abilty of
individuals to live in more integrated settings aederminingwhether there were people who wanted to live in
other settings. (Brucedp. 6667; Liebman Dep. 23, 26[P]art of the assessment process was to review to see if
there were people whoanted to live in other settings.eealsoAnalytic Plan for Adult Home Assessments
(Murray Decl. Ex. 118) (“Question 1. ‘How many adult home red&laith mental illness would watd and be
capable of living independently in the community with reabaupports?™).)
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whether this is happening in its review of case management records, includavg deving
recertification visits and licensing visits. (Reilly Dep. 145, 176, 17980; Reilly Aff. 28,

31.) Mr. Reilly attested that OMH has monthly meetings with supervisors durict wins
emphasized that staff should include the resident’s interest in alternativedhimudeveloping
the individual plan of care. (Reilly Aff. § 28.) A project assistant for OMH’s Aldoime Team
testified that when he reviews case management charts, he has an “expectation that every
primary therapist” brings up the topic of housing, and “that the possibilitiestean explored.”
(Abel Dep. 102

It is undisputed that OMH does not provide information about alternative housing options
to adult home residents “on a routine basis.” (Pl. 56.1 Statement ¥168Reilly attested
howeverthat OMH’s case manageassist residents in moving to alternative settings. (Reilly
Aff. 9 68, 29-31.)In particular, Mr. Reilly attested that case managers have taken steps to assist
residents who express interest in alternative houtgmagOMH has received data from case
management agencies, atihtthe OMH and the Adult Home Team have haleetings with
supervisors to review case management recotds{ 2829.)

In sum it is undisputed thahe Defendant agenciee notassess adult home residents,
collect comprehenge information as they do for nursing home residents, othesAssessment
Project déa tomove adult home residents; nor do they provide information about alternative
housing options to adult home residents on a routine b@siendant$ave providedwedence
however that case managedentify and assisadult home residentgho are capable and

interested in moving.

>’ Defendants also provided testimony that system as a whole works eititlirals who want to move to

alternative housing. OMH Senior Deputy Commissioner Robert Mydrsm Defendants designated as one of the
officials most knowledgedb aboutOlmsteadplanning, testified that if individual expresses a goal, such as moving
to alternative housing, there is an “expectation [that] system of cade work with” him or her, and while the

state does not do analysis confirming whether tipeetation is being met, he “believes” that ithased on the
oversight of the system. (Myers Dep-22.)
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d. Discharge Planningfor Psychiatric Center Patients Discharged
to Adult Homes

Defendants also assert thiaeir Olmsteaglan includes the developmentd$charge
planningstandards and discharge activitiespatientsof psychiatriccentersand inpatient
psychiatric units licensed by OMHDef. Letter to DA| May 5, 2006 (Raish Decl. Ex. 22).)
Thatcomponent is relevant here to theent thatDefendant®r a particular psychiatric facility
are made awairie the event that a patient is discharged to an adult home thapEapriate to
his or her needs.

The parties disputehether OMH or a psychiatric facility is made aware in such a
situation. Both parties rely on Rule 30(b)(6¢position testimony dDMH by and through
Lewis Campbell, the Executive Director for the Capitol District Psychiatric Center at OMH (a
former Deputy Director for the Division of State Psychiatric Center Manageand Director of
Adult Service¥ (Am. Notice of Deposition Pursuant to Rule 30(b)(6) (Raish Decl. Ex. 25).)
Plaintiff relies onMr. Campbell’stestimonythat there is no “centralized mechanisior
trackingwhether an individual was dischargiedm a psychiatric facilitgyo an appropriate
setting. (Campbell Dep. 49.)

Defendants rely oMr. Campbell’stestimony that there are other mechanifons
determining whether someone was discharged to the appropriate setting. iG&nibé
testified thathere is & clinical follow-up determination” in which thesychiatric facility is
required to contact the provider withimrty days to assure that the individual has made contact
with the service provider.ld. at 4350, 116-29) He testifia that theclinical tean working with
the individual is responsible for dealing with the individuaksvice needs and residential
options. (Campbell Dep. 49, 116-12@¢alsoid. at 50 (“My belief is that when we arrange for

services, we're arrangingifthose services. The providers of those services are licensed
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professionals and we expect them to do their jobK)r) Campbell alsdestified that another
mechanism is OMH’s licensing, which is “not tracking on an individual basis but trackiag
operational basis the outcomes of the services providédl.at(50.) Finally, heestified that an
additional mechanism for evaluating the effectiveness of discharge policies in psychiatric
facilities is the “governing body process,” in which OMH “revjg] the management indicators
and where facilities were outliers within those management indicat@se€id( at 5052.)

e. Amount of Supported Housing Available to Adult Home
Residents

It is undisputed that that théa®e has devoted increasingly largmounts of funding to
supported housing, but the parties dispute the extent to which funding increases for supported
housing have benefited adult home residents. It is undisputed that from 1995 to 2007, OMH-
funded Housing for Persons with Mental lliness expanded from 18,940 units to more than 29,050
units. (Newman Aff.  11.) In the 2003-2004 budget, OMH received $65 million of capital
funds to develop 600 beds; in the 2004-2005 budget, OMH received $75 million to develop
additional beds. (Def. 56.1 Statement  53.)

Defendants’ witnessexssert that there is a plan “to develop as much OMH community
housing as possible.” (Newman Dep. 180-81.) Mr. Newman, the Director of the Housing
ServicedJnit in OMH’s Division of Adult Servicedestified that [w]ithin the resources
available to the Office of Mental Higa, we do whatever we can to spend those resources to
develop as much housing as we carid.) (OMH official Keith Simonssimilarly attested that
OMH is “committed to maximizing access to HoogiProgram opportunities” for individuals
moving from adult homes, and maximizing access to commbaggd services available to

individuals with mental iliness. (Simons Aff. §{-72.) Defendants have submiti@ahart
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describing the types of OMH community housing programs, the number of units in operation,
and the number of units in developmeriiathawayDecl. Ex. HathawayJ.)

Plaintiff has provided the following evidence that Defendants have not created a
substantial amount of supported housing for adult home residents. When OMH develops
supported housing, it identifies a target population for the housing as a “priorityitha
receive a preference for new housing being constructed. (Newman D&, 6MH RFP,
Supported Housing for Adults with Serious and Persistent Mental lliness (Oct.(R000Ay
Decl. Ex. 128); OMH RFP, SRO Housing for Adults with Serious and Persistent Merass 3
(Sept. 2003) (Murray Decl. Ex. 55); OMH RFP, Supported Housing for Adults with Serious and
Persistent Metal lliness 1 (May 2005) (Murray Decl. Ex. 56).) Those not designated as a target
population are effectively excluded from the beds. (Schwartz Dep. 103-104; Rosemthal De
102-107; Declaration of Geoffrey Lieberman (“Lieberman Decl.”) 4 (Docket Ef&iy).)
Adult home residents have not, historically, been a target group for supported housing.
(Supported Housing Implementation Guidelines 5 (Murray Decl. Ex. 80); Newman Dep. 80;
OMH RFP, Supported Housing for Adults with Serious and Persistent Miémggak 23
(Murray Decl. Ex. 128).) In 2005, OMH designated adult home residents as a tatgefayr
supported housing, along with five other groups, but only for new supported housing it was in
the process of developing. (OMH RFP, Supported Housing for Adults with Serious and
Persistent Mental lllness 1 (Murray Decl. Ex. 58).)

Plaintiff has provided evidence that the designation of adult home residentsges a tar

growp has hadirtually no effect on adult home residents’ ability to gain access to other housing,

*8|n addition to that RFP, which developed 318 supported housing beds total, $tatuegialso fundesixty
supported housing beds specificdily adult home residentsld(; OMH January 2007 RFP 3 (Murray Decl. Ex.
81).)
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because “[o]ther target group&re given higher priority than adult home residents, and thus
received all but a few of the supported housing beds made available by GMébérman
Decl. 1 6 Lasicki Dep. 172.) In particular, Plaintiff has provided evidence that 14,105
supported housing beds are not available to adult home residents because the &@tatente
agreements with New York City in 1990, 1999, and 2006 to create housing specificaligdarge
for otherpriority groups, suclas homeless individuals with mental illness, people with
HIV/AIDS, and people with substance abuse disorder a@dhnot have mental illnesgMem.
from Chris Madan to Joe Reilly Re: Background Info on NY/NY and OMH Residential
Resources-2 (June 14, 2002) (Murray Decl. Ex. 82); Handout of NY/NYC Criterion, The New
York/New York Agreement to House Homeless Mentally Il Individuals (luiDecl. Ex. 83);
Newman Aff. Ex. C, at 5 (New York/New York Ill Supportive Housing Agreement).)
According to Plaintiff'switnesses, very few former adult home residents reside in supported
housing. (Rosenthal Dep. 102-107; Lieberman Decl. { 8.)
f. Waiting Lists

It is undisputed that Defendants do nadintain a waiting list for adult home residetds
move to OMH Housing for Persons with Mental lliness, nor do they maintain a compvehensi
waiting list for privately operated mental health housing. (Pl. 56.1 Statefé2i §7.) In
addition,Plaintiff hasprovided testimony from BH’s Director of Housing Services, Mr.
Newman that he is not aware of any activities OMH has undertaken to ensure that waiting lists
for community based services are creat@dewman Dep. 178-79.)

In response, Defendants have provided evidémata list of housing programacancies
is maintaineddy a private agengythe Center for Community Services (“CUCS”), which serves

as OMH’s Single Point of Access (“SPOA”) provider for housing programisew York City.
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(Myers Aff. 111 89-90.) As noted abov8POArefers to a program in whidil applicatons for
OMH Housing for Persons with Mental Iliness are sentderdralized source rather than to
every housing provider. (Simons Aff. 1 75-781fy. Myersattested that CUCS maintains and
publishes onlina publicly availablerzacancy list for Housing for Persons witental lliness in
New York City, including supported housing slaagd that this list is “available to and regularly
consulted by &ating professionals and othergMyers Aff. § 90.)

In sum,while Defendants have provided evidenlcat CUCSmaintairs a vacancyist for

Housing Programs, it is undisputed that Defendants do not maintaweaaing list for OMH
Housing Programs, let alone one for adult home residents.
g. Movement of Adult Home Residents to Alternative Settings

The parties diputewhether and to whaxtent adult home residertave actually moved
out of adult homes. Defendants have provided evidence that some adult home residents have
moved to alternative settings, including OMH-funded and/or licensed housing, private
residences, and family members’ homes. (Reilly Aff. 1 29; A.M. Dep. 6-7; HathawayeA(f
HathawayR.) In particular, Mr. Reilly attested that approximately 1,600 resicamtdled in
the OMHfunded case management program have been interviewed concerimtegest in
alternative housing; 306 of them expressed an interest in alternative housing; aretd 45 w
assessed by their private case managers as being capable of managing an alternative level of
housing. (Reilly Aff. § 29.) He attested tlat residets were placed with family, seven in
senior housing, 40 in independent housing, 43 into other adult homes, and five into OMH-funded
housing programs.ld.) He also attested that, based on “information . . . received from the case
management agencies, 4 gesidents in addition to those residents in the case management

program were placed from April 2005 to September 2006 in OMH-funded housing, including
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eighty-five individuals who lived in an adult home in Monroe County that converted to an OMH-
licensed ®/SRO. [d.) He attested that from April 2002 to December 2006, 708 individuals
throughout New York State moved from adult homes to OMH-funded and/or [diksed

mental health housingld() Defendants have provided evidence that from January 1, 2000 to
January 26, 2006, more than 800 adult home residents have submitted housing applications to
HRA (Hathaway Aff. Ex. R), but have provided no evidence concerning the results of these
applications.

Plaintiff has provided undisputed evidence that from 2001 to 2005, a toiakeséen
adult home residents moved to OMH supported housing in New York City. (Pl. 56.1 Statement
1 71.) Plaintiff has also provided evidence from OMEt the majority of adult home residents
who moved to OMH housing from 2001-2006 were in counties outside of New York City.
(OMH Response to FOIA Request Re: Movement of Adult Home to OMH Adult Residential
Programs since 2002 (Raish Decl. Ex. 32).)

In sum, thecourt will consider thgarties’evidence regardingelevantcomponentsfo
DefendantsOIlmsteadplanat trial, in conjunction with evidence about the fiscal impact of the
requested relief as well as fistential impact oothers with mental disabilitiesliscussed
below. As a matter of lawthe evidence concerning Defendar@insteadplan by itself,is not
enough to grampartial summary judgment to PlaintifThe court turns to the other components
of thefundamental alteratiodefense below.

D. Fiscal Impact of the Requested Relief

As discussed above, Defendants seek sumjudgynenton their fundamental alteration
defensean part on théasis of the costs of the requested retiehtending that the costs would

render it a “fundamental alteration&s theSupreme Court i@Imsteadnstructed, in
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considering a fundamental alteration defewseyts “tak[e] into account the resources available
to the state. . .” 527 U.S. at 597. The parties have provided different calculations of the fiscal
impact on the State of the relief Plaintiff seekassessing and moving qualified adult home
residents to supported housing. This sedfiisoussesvhat is included as tHeesources
available to the Stateprovidesa briefsummaryof the costs and funding sources for adul
homes and supported housiagd describes the partieisputedevidenceregardingthefiscal
impact Given the disputefthcts about the costs of reli€fefendantdave noestablishedhat
the requestetktlief wouldcost the Statsignificantlymore, let alonelemonstrateds a matter of
law thatthe reliefwould have such an impact on the State’s available resourcaswmatld be a
“fundamental alteration.”In any event, as noted above, the court will congldef the
elements of thtundamental alteration defense togetétetrial.
1. Resources Available @ the State

The parties dispute what portion of the State budget should be considered the “resources
available to the state€ontemplated in Olmsteadthe portion of the enacted state’s budget
allocated to OMHas Defendants contenaor the “mental healtbudget,” which includes the
budgets of OMH, DOH (which includes the Medicaid program), and other State expesnidn

individuals with mental illness, as Plaintiff conterids(Def. Mem. 71-72; Pl. Opp. 72-73.) The

%9 plaintiff has provided evidence that Defendants consider the buddmithddMH and DOH when they conduct
fiscal analyses of their services for individuals with mentalshineFor example, to increase funding for mental
health services, OMH has developed initiatives to maximize federalugsmbents under the Medicaid program
for services to people with mental illness that involves shifting stdirslfrom OMH’s budgeto DOH'’s budget,
using the state dollars to generate additional federal doll8es; €., SchaefeiHayes Aff. 1 7278 (describing
OMH'’s “Medicaid maximization” efforts in which “OMH analyzes the pragps it funds to see if Medicaid can be
brought in b support services provided, thus replacing some State Aid dollars Rétthesal contribution” and
noting that the ACT program is now hdilinded by Medicaid dollars.BchaefeHayes Dep. 76; OMH 2003004
Exec. Budget 123 (Murray Decl. Ex. 105); OMH 22003 Exec. Budget 145 (Murray Decl. Ex. 106); OMH Aid
to Localities 20034 Enacted Budget 4 (Murray Decl. Ex. 107).)

Plaintiff has provided testimony from Defendants’ witnesses tied©OH budget includes, among other
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parties also dispute whether the cost analysis should include projected savnegstadet (Def.
Mem. 73; Pl. Opp. 72.)

Following Olmstead courts have limited the scope of the “available resources” inquiry to
the state’s “mental health budgefThe Supreme Court i@Imsteadeferred tohe “mental
health budget” six times but did not articulate what that budget incluéiedlerick L.I, 364

F.3d at 496 n.6dting Olmstead 527 U.S. at 595, 596, 597, 603)ower courts interpreting

Olmsteadhaveconsidered the “mental health budgethasre than just the budget oftate’s

mental health department. Brysonv. StephenNo. 99-CV-558 (SM), 2006 WL 2805238

(D.N.H. Sept. 29, 2006), the court noted timat “‘available resources’ test properly focuses on
the State’s mental health budgatt the overall [Department of Health and Hun&ervices]
budget or the State’general budget.1d. at *7. Thatcourt considered Medicaid costs as part of

the relevant budgetd. at *7-8. Similarly, in Bruggemarnv. Blagojevich 219 F.R.D. 43@QN.D.

lIl. 2004),the courtnoted that Olmsteadand its progeny limit the scope of available resources
to the state’s mental health budget,” but it permitachquiry into the state’s efforts to obtain
Medicaid funding for the services at issud. at 43435. Moreover, irFrederick L. | the Third
Circuit considered the relevant budget to be the Department of Public Welfaaatirgg that

had a “nexus” to the “care and treatment of the mentally ill,” which excluded the department’s
“myriad nonmental healthhesponsibilities,” such as food stamp3ederick L. ) 364 F.3d at

496 n.6. This court concludes that the relevant budgehe“mental health budget,” which
includesanymoney he State receivesallots for spending, and/or spends on mental health

savices and programs.

40-41 (testifyingboth that'the state’s share of Medicaid comes out of the OMH budget” and also that Medicaid
costs were “included in DOH’s budget3chaefeHayes Dep. 98.)
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On whether to consider projected savings that community placement mighttbatai
court notes thaDImsteadnstructed the trial court on remand to conduct an assessment of the
state’s actual savings from implementing the reliefnpifis sought, rather than simply
comparing the cost of community placement with the cost of institutional Seeh27 U.S. at
604-607. It is thus proper to do so here.

2. Evidence on theCosts of Potential Relief

The parties do not dispute that movingiddhome residents to scattersite supported
housing apartments would require the development of additional supported houtsingDef.
56.1 Statement § 88heydispute whether moving residents out of adult homes and into
supported housing wouldtimately increase the State’s costBhis is a factual questidhat
must be resolved at trial.

a. Sources of Funding and Types of Costs Incurred

To understand the parties’ evidence regardindisical impact of the requested relighe
court briefly describes the sources of funding for and types of costs incuragililby)omes and
supported housingln generalyesidents of adult homes and supported houssegheir
Supplemental Security Income (“SSI8n income supplement for people with disabilities, to pay
for the cost of care. The State doespatoperators of the adult homes directly, luyrovides
a perresidentstipend to supported housing providers. In addifienboth adult homes and
supported housing, tt#tate pays share of residents’ Supplemental Security Income (“SSI”)

benefits and Medicaidosts®°

8 While SSl is a federal program administered by the Social Security Asiration, the State contributes a share
of eachindividual's SSI benefit. (Affidavit of R. Gregory Kipper (“Kipper &) Ex. Kipper-A at 3-4 (Docket

Entry #153).) Thétate hadive categories of living arrangemenésd the amount of the Staeontribution to the
SSI benefit varies with each categorid.
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In adult homesiesidents use nsb of their SSI benefit to pay for room, board, three
meals per day, housekeeping, personal care, and supervision by staff, keeping a somatifport
the benefit as aPersonal Needs Allowance(Def. 56.1 Statement | 75, 78.) For adult home
residents in New York City, the State paid $7,692 per person per year in 2007 a®itf ther
SSI benefits. (Office of Temporary and Disability Assistancé B&8efit Levels Chart effective
Jan. 1, 2007 (“2007 SSI Benefits Chart”) (Murray Decl. Ex. S4¢also(Affidavit of R.
GregoryKipper (“Kipper Aff.”) Ex. KipperA at 35 (Docket Entry #153) (describing levels of
State SSI contribution.)

In contrastsatteredsite supported housing is funded by direct funding from OMH and
through the individual’'s income, which often consists only of SSI. (Def. 56.1 Statement ] 80.)
Individualswith mental illnessn supported housing receive the SSI Living Alone azi@ are
required to pay 30% of this payment toward housing cokisy 81.) The 2007 annual Living
Alone rate is $8,520, of which the State’s share is $1,044. (2007 SSI Benefits Chart.) In
addition to the State’s share of SSI for supported houssigers, itis undisputed that OMH
provides a set stipend of $14,197 per resident per year to supported housing providers in New
York City. (Myers Aff. 1 190.)

Plaintiff's and Defendants’ experts agree that the State has paid higher Medicaid costs for
individuals with mental illness in adult homes thiahas paidor individuals with mental iliness
residing in supported housing. (D. Jones. Decl. Ex. A at 21; Kipper Aff. Ex. A &08
Medicaideligible individuals, thé&tate pays for half the costsMedicaidfunded services to
residents of adult homes and supported housing, including primary care, psychologisaseand ¢

management: (Kipper Aff. Ex. A at 78.) Plaintiff's and Defendants’ experts both dd®H

®1 According to Mr. Kipper, Medicaid is administered by the State but @eftijointly by the State and the Federal
government in equal shares; that is, for every dollar in Medicaid costs, teg&test $.50 and the Federal
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statistics indicating that in the 20@4905 fiscal year, the total Medicaid costs — including the
State and Federal sharesvere $36,169 per Medicadaligible individual in the adult homes at
issue, and $20,370 per Medicaligible individual with mentalllness in supported housing.
(SeeD. Jones. Decl. Ex. A at 21; Kipper Aff. Ex. A at 8; 2004-2005 Medicaid Expenditures by
Impacted Adult Home (Murray Decl. Ex. 84); 2004-2005 Medicaid Expenditures by Diagnosis
(Murray Decl. Ex. 85).)The parties dispute whether and to what extent moving adult home
residents to supported housing woulduee theamount the State spends on Medicaid costs.
(SeeKipper Aff. Ex. A at 8; D. Jones Decl. Ex. A at 21.)
b. Costs ofthe Requested Relief

Defendants’ withesses asserted that ifState were required to one thousands of adult
home residents to scattersite supported housing, théa&’s costs would increase. (See
generallySchaefer Hayes Aff. ] 824 (describing overview of program costs and costs of
expected relief) Theyhave attested that tlvest to theState pempersonis higherfor Housing
with Persons wih Mental lliness- including supported housing — than for adult homes. (Kipper
Aff. Ex. Kipper-A; SchaefeHayes Aff. 1 88L00; MyersAff. 11 196206; Newman Aff. 1 85-
89.) In particular, Defendants have provided testimony fraate®fficials that the increased
cost to the State would be $13,500 per person if only OMH’s budget is considereduse
OMH provides a stipend of approximately that amount for each person in supported housing —
and $8,244 if the State’s contribution to SSl is considefggause the State pays a different

amount of SSI benefits for those in adult homes and those in supported hoSsimaefér

government pays $.50Kipper Aff. Ex. A at 7). The court notes that Mr. Tenenini testified that “a Medicaid dollar
.. . is fifty cents federal, gerally speaking, twentffve cents state, and twenftiye cents local,” but in New York,
there is a capnthe local share above which all expenses are the responsibility of the SthteSsatts share here

is fifty cents. (Tenenini Dep. 401.)
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Hayes Aff. 1 85; Myers Aff. 1 19@00.) According to Defendantskpert Mr. Kipper,this
would be an increase of 231% in cost to the state. (Ex. Kisper-

In contrast, Plaintiff has provided evidence that moving qualified adult home rasident
supported housing would onhginimally increaseerpersoncosts to tk Statecontending that
Defendants’ analysis overlooks the higher Medicaid costs in adult homes. Takingcouatac
thehigher Medicaid costs aurred inadult homes, Plaintifias computed the annual cost for an
individual with mental illness residirig an adult home as $23,442 (consisting of $15,750 in
Medicaid costs and $7,692 in SSI), and the cost of an individual residing in supported housing as
$23,475 (consisting of $14,197 from an OMH stipend paid to providers, $8,234 in Medicaid
costs, and $1,044 in SSA.That is, supported housing would add a cost of approximately $33
per person.

Plaintiff's expert, Dennis Jones, based this determination on the Wgtkcaid costs
for individuals with mental illneswho reside in adult homes than for those in supported
housing. As noted abovBOH data indicates that tf8tate has paisignificantly more in
Medicaid costs for Medicaidligible individuals with mental illness in the adult homes at issue
than it does for supported housingeéD. Jones. Decl. Ex. A at 21; Kipper Aff. Ex. A at 8;
2004-2005 Medicaid Expenditures by Impacted Adult Home (Murray Decl. Ex. 84); 2004-2005
Medicaid Expenditures by Diagnosis (Murray Decl. Ex. 8Because the State pays for half
the Medicaid costshe DOHdata indicates that the State spent approxim&&§00_moren

2004-2005 on Medicaid faracheligible adult home resident than it did feacheligible

62 See Myers Aff. 190 (describing $14,197 stipend OMH provides to supported housing psdwidfC per
resident per year); Murray Decl. Ex. 84 at DOH 0131683664 (listing Medicaid costs); NYC Medicaid
Expenditure Report for CY 2004 at DOH 01316881684(Murray Decl. Ex. 129) (listing Medicaid costs); 2007
SSI Benefits Chart.
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supported housing resideftit.(D. Jones Decl. Ex. A at 21Blaintiff's expertopinedthat
Defendants’ aalysis of the projected costs is flawed because Defendants did not properly take
into account what the State would save on Medicaaduft home residents wereorred to
supported housing(ld.; D. Jones Decl. Ex. B at 3-5; D. Jones Dep. 290-RRBray Decl. Exs.

84, 85 seealsoKipper Dep. 26, 27, 33-34 (testifying that he did not evaluate the impact of
Medicaid savingks)

Plaintiff has provided evidence that in addition to the costs of Medicaid and SStatine S
incurs additional costs for adult home residents that it does not incur for residemppofted
housing. For example, from 2003 to 2007, the State spent approximately $10 million on a
variety of adult home programs, including the Quality Incentive Payment Brotira ACF
Infrastructure InMiative, the case magament initiative, and EnAbLE. (D. Jones Decl. Ex. B at
1-3; Wollner Dep. 102; Wollner Aff. 36-38, 66-67 & Exs. Wollner H-P.)

Finally, Plaintiff assertdwo additionaldefects in Defendants’ analysiBirst, Plaintiff
has providedadence that Defendantanalysis is insufficient tprovidean actual estimate of
what it would cost to serve qualified adult home residents in supported ho(Satgefer
Hayes Dep. 188Qhief Financial Officer of OMHestifying that she has not penfioed any
studies or analysis about the impact that the creation of 2,000 supported housing beds would

have onrOMH'’s budget); Tenenini Dep. 51-52 (testifying that he did not know whether anyone at

8 According to Mr. Jones, higher Medicaid costs are common in highly instisltenvironments, such as adult
homes, which encourage dependency on institutional care. (D. JatleBRe5.) Plaintiff has provided reports
from theCommission on Quality of Care and Advocacy for Persons with Diteggd(“CQC”) indicating
widespread fraud and overuse of Medicaid services in adult homes. (NESATQIt Homes Serving Residents
with Mental lliness: A Study on Layering of Services (“Layering Repd@kiurray Decl. Ex. 79) (showing
Medicaid billings of more than $27,000 per resident per year in the 11 largesited adult homes in New York
City in 2001); NY CQC, Exploiting NeFor-Profit Care in an Adult Home (Murray Decl. Ex. 86); SCQC, A
Review of Assisted Living Programs in “Impacted” Adult Homees also D. Jones Decl. Ex. B, & {discussing
the Layering Report).) According to Mr. Jones, “the difference in Matligflization between adult homes and
supported housing does not appear to be linked to the severity afliradé’ disabilities” because “[t]he State’s data
show higher Medicaid spending in adult homes whether one look$yahermost seriously mentally ilhé most
medically invdved, or those in both groups(D. Jones Decl. Ex. B at 3; Murray Decl. Exs:88 Asimakopolous
Dep. 7576.)
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DOH was evaluating the financial impact of the relief soyge®D. Jones Decl. Ex. A at 21
(“New York has not done any detailed fiscal analysis on the relief soudfit®econd Plaintiff
contends thaDefendants’ analysis incorrectly assurnttest adult home beds currently occupied
by adults with mental illnessould be filledif DAI's constituents moved to supported housing,
resulting in increased overall cosBlaintiff hasprovided evidence that the State could limit
admissions to adult homes, as has been done in similar “deinstitutionalization't€gbtex
Jones Dep. 15, 318), or terminate operating certificates from adult homes if doing ddevoul
“in the public interest,” which woultconsene resources N.Y. Comp. Codes R. & Regs. tit.
18, 8 485.5(m)(1)(i). Plaintiff also notdsat even if the vacated lederefilled, whether the
State’s overall costs would increase depends on the prior placements ofllingstadi beds, on
which Defendants have@vided no evidence. (Pl. Opp. 71.)

In sum, the evidence regarding testsof the requested refiés an issue of disputed fact
to be resolved at trial.

E. Potential Effect of the Requested Reliebn Others with Mental Disabilities

In Olmsteadthe Supreme Coumstructscourts evaluating fundamental alteration
defensdo considewhether‘immediate elief for the plaintiffs would be inequitable, given the
responsibilitythe State has undertaken for the care and treatment of a large and diverse

population of persons with mental disabilities.” 527 U.S. at @&fendants’ withesses attested

% DAI's expert Mr. Jones opined that to estimate the actual costs, the stat, shauminimum:

(1) identify adult home residents with the ability and interest (with me#urichoice) to live in

an integrated setting?) estimate the service needs of the population, e.g. through sampling

methodology(3) evaluate the relative costs for this target population, by congpewirent costs

of the adult home to the costs of a commuimtggrated setting for similar individualg})

analyze the results, aiffl) formulate an implementation plan and cost out the plan.
(D. Jones Decl. Ex. A at 22.) Defendants’ expert, Mr. Kipgstifiedthatif he were to consider what the likely
change in Medicaid expenditures, if any, would result if all of the indal&lin the adult homes at issuere to
move to alternative settingse would want to knowhe clinical and service needkthe population (Kipper Dep.
24-25.) Then, he wouldietermine the cost of the Medicaid services that were necessary to provide ttesl reana
in the alternative settingnd look at the difference in cost of those service ne@gds.
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that other individuals with disabilities would be adversely affectetthéyequested relief
because the entirety GMH’s budget is allocated to supporting existing programs, and thus
OMH could not conduct assessments and develop thousands of additional supported housing
beds for the adult home resiats at issue. (Myers Aff. §L3-23; Simons Aff. 1 11, 23-24, 65
& Exs. A-F; Schaefer Hayes Aff. 1 12388.) They attested that a directive to move the adult
home residents at issue to supported housing would force OMH to cut funding for existing
services and programs. (Myers Aff. 1 28 Simons Aff. 1 11, 23-24, 65 & Ex. B&-
Schaefer Hayes Aff. {1 13[B7.) In particularthey assert that othadults with mental illness
who want and are eligible for supported housing, including the other five target popalati
designated by OMH, would have to waitirfairly — behind adult home residents for supported
housing beds(Myers Aff. 9 217218; Schaefer Hayes Aff. 1 131-132, 137.)

In response, Plaintiff has provided evidence, discussed above, that serving adult home
residents in supported housing would result in savings, and thus maiulequire cuts in
programs or prejudice others who seek supported housing. (D. Jones Decl. Ex. A atl24t22;
Ex. B at 16.) Plaintiff requests that Defendants use funds currently spent on adult home
residents to serve adult home residents in supported housing. Plaintiff has provideceevidenc
that redirecting spending, known as “money follows the person,” is a nationadigtad
approach to promoting community integration that has been used in New York and other states
to facilitate movement from segregated to more integrated settifigeD (Jones Dep. 261-262;
Money Follows the Person Federal Rebalancing Demonstration Grant Suriviaar2007
(Murray Decl. Ex. 109).JOMH'’s Chief Financial OfficeMartha Schaefer Hayes testified about
OMH’s community reinvestment program, noting that OMH has reinvested mam\sfate-

operated facilities into community services since the 19@0s by budgeting census reductions
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in stateoperated facilities and increasihgnding for community servicedSchafer Hayes Dep.
89-92.)

DAI has providedurtherevidence that New York is capable of developing sufficient
capacity in itexising supported housing program to serve adult home residents. (D. Jones
Decl. Ex. A at 31; Rosenberg Aff. § 11; Tsemberis Dep. 238 (testifying that hisyagmrid
create 1,000 supported housing beds over thefivexgears if theState asked); Schwarizep.
225-226; Lasicki Dep. 203.) Plaintiff has also provided evidence that New York City sgport
housing providers have responded in large numbers to OMH’s requsts for proposais Y f&FP
supported housing: when Defendants issued an RFP in 2005 for 318 supported housing beds,
forty-four providers responded with plans to develop 1,500 beds. (OMH RFP, Supported
Housing for Adults with Serious and Persistent Mental lliness 3 (Murraly Bec56.) In
addition, Plaintiff has provided evidence that OMH received seven proposals in resptsise to i
2007 RFP for 60 supported housing beds for adult home residents, but it only accepted three
proposals. (Murray Decl. Exs. 110, 111, 112, 113, 114, 115, 116.)

F. Whether the Requested RelieWWould Alter the State’s Rograms and
Activities

Defendants argue that the requested relief would alter its program aritileactiirst,
they argue thaassessing and placing the adult home residents in supported housing would
“create a new program that does not exist, alorily &an obligation to staff and fund”it(Def.
Mem. 76.) Second, theasserthatDAI seeks to change the nature of supported housing,
because supported housing provides only minimal suppddt$.Third, they contendhat
demanding that DAI's constitaés be placed in supported housangatesanew “entitlemeritto
be placed in a particular settingld.) Finally, they argue that setting aside supported housing

beds for adult home residents would be contrary to OMH policlds. (
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First, as discussa above in SectioWl1l.A, the argument thatssessing and transferring
DAI's constituents would be a “new program,” as Defendants’ witness attested.(sedyers
Aff. 9 238242),is insufficientto establista fundamental alteration defensbere, aere,
placement in existing programs is sought

Secondthe court will reach the fundamental alteration defemdg if Plaintiff proves
that the adult home residents at issue are qualified for supported housing.'sItbAstituents
are qualified for spported housing, the requested relief would not “change” the services
provided.

Third, contrary to Defendants’ assertioi¥Al does not seek arehtitlement for its
constituents to receive a particular typdnotising. (Myers Aff. 1 24550; Simons Af. { 65.)
Rather, should thiender of fact conclud¢éhat DAI's constituents are not in the most integrated
settings appropriate to their needs, DAI seeks an order requiring its wemstitwho already
receive housing services from Defendants, to rectigse services in the most integrated setting
appropriate to their needs.

Fourth regarding whether a “saside” would be contrary to OMH policies, as
Defendants’ witnesses have attested (Myers Aff. 1§322%imons Aff. 11 734; Schaefer
Hayes Aff. 11 3335, 125-28, 131-32), Plaintiff has provided evidence that New York regularly
sets aside beds for designated populations, including adult home residents. Foeexampl
described above, OMH designated 9,000 new community housing beds for homeless individuals
with mental illness. $eeD. Jones Dep. 258, 260; Lasicki Dep. 85.) In addition, OMH has
designated “priority populations” for supported housing beds developed since 5&e(.d,
Newman Dep. 55-56.) In January 2007, OMH issued a request for projooshés

development o$ixty supported housing beds specifically for adult home residents. (Murray
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Decl. Ex. 81.) That Defendants haaleesady issued a sasideof supported housing beds for
adult home residents and other target populations is evidence that doing so is not a fitaldame
alteration” of their programs and servic&eeMessier 562 F. Supp. 2dt 344-45 (noting the
defendant agency’s evidenceitsfgrowingcommunity placement program and obsertimeaj
defendant’sfundamernal alteration claim in this case is entirely inconsistent witputslic
commitment to further enhancing a system of community placement programmiriy

In short,having reviewed the partiegavidenceon all aspects of the fundamental
alteration @fense, the court does not granmmary judgment teither party.At trial, if DA
establislesthat the adult home residents at issue are not in the most integrated settings
appropriate to their needs, the cowiit hear evidencen the tindamental altation defense.
This evidencewill include components oDefendantsOImsteadlanthat relate to identifying
and moving adult homeesidentavho are not irthe most integrated setting appropriate to their
needs, as well as the fiscal impact of the refgalesdief andits potentialimpact on others with
mental disabilities The courwill consider all of this evidence togethardetermining whether
the requested reli@fould bea“reasonable modification” oftindamental alteratidrof
Defendantsprograms and services.
IX.  The Governor as Defendant

Pursuant to Rule 21 of the Federal Rules of Civil Procedure, which provides that the
court has discretion to drop a party from an action “on such terms as are jushd&ageseek
to drop the Governor as a pato this litigation. SeeDef. Mem. 82.) Defendants contend that
the four other named Defendants — the Commissioners of OMH and DOH and the agencies
themselves- are able tgrovide DAI with full relief and that the Governor’s presence confers no

further advantage on DAI. Seeid. at 83.) In response, DAI contends that in addition to the
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Governor’s role as the chief executive of New York, which includes ensuring tiatictiee
operates its mental health service systems in compliance with the ADA&ctird demonstrates
that the Governor is actively involved in addressing adult home issues and play®ke key
shaping the State’s mental health policiés(SeePI. Opp. 79-80.)DAI further argues that
because the Governor has access to resources unavailable to the other Defendasttesuch a
Governor’s capital budget, dropping hiras the potential to limit the relief available to DAI
should it prevaiht trial. (Id. at 8081.)

According toDOH official Mr. Wollner, who previously worked in thed@ernor’s
office, the Governor’s office is involvethe following activitiesissuing requests for proposals
relating to adult home residenggoposing legislation and other initiatives relating to adult
homes; determining funding for the OMH’s case managnt and peer support services
working with the interagency Task Force on Housing for People with Special Neads=tase
access to existing housing and support service progmaitiating the Adult Care Facilities
Workgroup (and reviewing, modifying, and implementing the Workgroup’s recommendations);
and directing the Governor’s capital budget to various housing initiatives relating to special
populations>® (WollnerAff.  2; Wollner Dep. 32-33, 88, 145-146, 49-50.) The Governor also
appoints membesrof and receives reports frahme Most Integrated Setting Coordinating Council

(“MISCC”). N.Y. Exec. L. 88 702(1); 703(4).

% Courts havdound that where a governor is responsible for directing, supervimidgzontrolling the executive
departments of state government, “there appears to be no dispute that [reprapriate defendant[] with regard
to the ADA.” Cellucci 52 F. Supp. @at243

% Given the court’s conclusidn Section VII.D.1that the “mental health budgéticludesmoney the state
receivesallots for spending, and/spends on meal health services and prograriighe Governois expenditure of
his capital budgetrohousing initiativeselating to" special populatiorisincludesthose with mental disabilities
such fundshould bencluded as the “available resources of the State” for purposes of ttenfanthl alteration
defense.
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Defendantsely on Committee for Public Education and Religious Liberty v. Rockefeller

322 F. Supp. 678 (S.D.N.Y. 1971), in which the court dropped the Governor as a party because
full relief could be affordé by the other named defendants. ad686. In that case, however,

the other defendants were charged by the legislature with “sole resporididilggministration

of the statute at issue and were not appointees of the governor or subject to hiy.aldhor

Here, the Commissioners of DOH and OMH are appointees of the Governor, and New York’s
Mental Hygiene Law provides that the Mental Health Commissioner “serve[s pletasure of

the Governor.” N.Y. Pub. Health L. § 204; N.Y. Mental Hyg. L. § 5.03.

The court declines to drop the Governor as a party in the interests of justicadd$e
have identified no prejudice if the Governor remains a party, other than that drtmping
Governor would “conserve the limited resources of his important office.” (Deh.Nd8.)

X. CONCLUSION

The parties’ Motions for Summary Judgment are DENIHDe parties are directed to

contact chambers no later than February 25, 2009 to ar@ng@retrial conference to set a

date for trial.

SO ORDERED.
/sl Nicholas G. Garalfi
Dated: Brooklyn, New York NICHOLAS G. GARAUFIS
February 192009 United States District Judge

112



	UNITED STATES DISTRICT COURT
	EASTERN DISTRICT OF NEW YORK
	Plaintiff,
	-------------------------------------------------------------------X
	527 U.S. at 587.
	In its analysis of the integration mandate, the Supreme Court deferred to the Attorney General’s interpretation of Title II.  See id. at 597-98 (“[i]t is enough to observe that the well-reasoned views of the agencies implementing a statute constitute ...
	SO ORDERED.

