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NICHOLAS G. GARAUFIS, United States District Judge.

The Supreme Court held in Olmstead v. | %27 U.S. 581 (1999), that “[u]njustified

isolation . . . is properly regarded as discrimination based on disability,” obsdraing t
“institutional placement of persons who can handle and benefit from community settings
perpetuates unwarranted assumptions that persons so isolated are incapable otloy ahwor
participatng in community life.” 527 U.S. at 597, 600. Timegration mandate” of Title Il of
the American with Disabilities Act, 42 U.S.C. § 121¥eq, and Section 504 of the
Rehabilitation Act, 29 U.S.C. 8§ 7@t seq, as expressed in federal regulationd @lmstead
requires that when a state provides services to individuals with disabilities, it must do so “in the
most integrated setting appropriate to their need&é “most integrated settinggtcording to
thefederal regulations, i& setting that enables individuals with disabilities to interact with non
disabled persons to the fullest extent possible.” 28 C.F.R. § 35.130(d); 28 C.F.R. pt. 35 app. A.
Plaintiff Disability Advocates, Inc. (“DAI”), a protection and advocacy oigation
authorized bystatute to bring suit on behalf of individuals with disabilitl#gs this action on
behalf of individuals with mental illness residing in, or at risk of entry into, “duhrttes” in
New York City with more than 120 beds and in which twehtg-residets or 25% of the
resident population (whichever is fewer) have a mental illness. Adult homes-prefit
residential adult care facilities licensed by the State of New York (the “State”).
Following a fiveweek bench trialDAl has proven by a prepondmce of the evidence
that its constituentapproximately 4,300 individuals with mental illneage not receiving
services in the most integrated setting appropriate to their.ndbdsadult homes at issue are

institutionsthatsegregate resident®m the communityandimpede residents’ interactions with



people who do not have disabilities. DAI has proven that virtually all of its comgitase
gualified to receive services in “supported housing,” a far more integratex) $etivhich
individualswith mental illness live impartments scattered throughout the community and
receive flexible support services as neededl has also proven that its constituents are not
opposed to receiving services in more integrated settifigstefore, DAI has established a
violation of the integration mandate of the ADA ahdRehabilitation Act.

Defendants are the New York State Department of Health (“DOH”), the New York State
Office of Mental Health (“OMH?”), as well as Governor David A. Paterson and the
Commis#oners of DOH and OMH (collectively, “Defendantd”)Defendants are required under
New York law “to develop a comprehensive, integrated system of treatment abititegtvee
services for thenentally ill.” N.Y. Mental Hyg. law 8§ 7.01;seeid. 88 5.07, 7.07.They
administer the State’s mental health service system, plan the settings in which mental health
services ar@rovided — by both public and private entitieand allocate resources within the
mental health service systerSee, e.g.N.Y. Mental H/g. Law 88 5.07, 7.07, 41.03, 41.42,
41.39; N.Y. Comp. Codes R. & Regs. tit. 18 88 485-Bi7carrying out these duties, Defendants
have denied thousands of individuals with mental iliness in New York City the opportunity to
receive services in the mostegrated setting appropriate to their neddefendantsactions
constitute discrimination in violation of the Americans with Disabilities Act and the
Rehabilitation Act. Although Defendants have raised an affirmative deféeydidave not

satisfied tleir burden of proof to establish that the relief DAI seeks would constitute a

! The Governor and the DOH and OMH Commissioners areisu&eir official capacitienly.



“fundamental alteration” of the State’s mental health service system. Accordingly, DAI is
entitled to declaratory and injunctive relief.
l. BACKGROUND

DAl filed this suit on June 30, 2003, seeking declaratory and injunctive relief. (Compl.
34 (Docket Entry #1).) Discovery concluded on November 14, 2006. On February 19, 2009, the

court denied the parties’ motions for summary judgment. Disability Advodates. Paterson

(“DAI117"), 598 F. Supp. 2d 289 (E.D.N.Y. 2009). After considering a voluminous factual record
of over 13,000 pages and approximately 675 exhibits, this court resolved a host of legal issues
raised by the parties. Sgk at 293-94. As threshold matters, the court concluded that: (1) DAI
has statutory and Article Il standing, (2) Title 1l of the ADA applies to DAI's claim&is t
case, and (3) the Governor is a proper pa@geid. at 307-311, 313-19, 356-57. The court also
discussed at length the conmemts of the fundamental alteration deferSeeid. at 333-39.

In DAI |, the court identified several issues for trial. To determine whether DAI's
constituents are in the “most integrated setting appropriate for their, htexdsourt would have
to deermine at trial (1) whether adult homes are the most integrated sgipngpriatefor
DAI's constituents to receive services, and (2) whether DAI's constitaeatgualified” for
supported housingSeeid. at 319-20 (framing legal inquiry); iét 331, 333 (concluding that
issues of material fact precluded granting summary judgment to DefendBiméscourt also
determined that issues of material fact remained as to the fundamental alteration defense, on
which both sides had sought summary judgméshtat 349, 356.

The court presided over an eighteen-day bench trial from May 11 to June 16, 2009. The

court heard testimony from State officials, mental health and other experts, lay withesses with



extensive experience in State government, service @vidnd current and former adult home
residents, two of whom now live in supported housing. Twaitg-witnesses testified, more
than three hundred exhibits were admitted into evidence, and excerpts from the deposition
transcripts of twenty-three additional withesses were entered into thd,ralmorg with the
3,500 page trial transcript. The parties submitted proposed findings of fact and condtisions
law on July 13, 2009 and responses on July 22, 2009.

The parties have engaged in numerous settiediscussions ovehe last six years.
After a recent round of settlement conferences before Magistrate JudggnNdaiGo, the
parties remain unable to setttecase? Accordingly, after considering all of the evidence, this
court issues the following Findings of Fact and Conclusions of Law pursuant to RulénB2 of t

Federal Rules of Civil Procedure.

2 SeeDefendants’ Proposed Findings of Fact and Conclusions of Law (“Deff8) BPocket Entries #320, 321);
Plaintiff's Proposed Findings of Fact & Conclusions of Law (“Pl. BEBocket Entry #325); Defendants’
Responséo Plaintiff's Proposed Findings of Fact and Conclusions of Law EDRésp. PFF") (Docket Entry
#329); Plaintiff's Response to Defendants’ Proposed Findings of Fact actu§lons of Law (“Pl. Resp. PFF”)
(Docket Entry #330).

% See, e.g.Minute Entris dated Nov. 14, 2003; Oct. 12, 2005; Nov. 14, 2006; Dec. 19, 2006; Mar. 20, 2009; Apr. 7,
2009; June 8, 16, 22, & 26, 2009; July 2, 208% alsdocket Entries #25, 26, 35 (parties’ settlement status
reports).

* SeeMinute Entry for Telephone Settlemeonference Before Magistrate Judge Marilyn D. Go on July 2, 2009
(noting that “[s]ettlement discussions are at an impasse”).

® Throughout the Findings of Fact, except where noted, the court cregdtestimony of the witnesses identified.
The court hagentified certain instances where it finds particular evidence unpersuastlevant, or not credible.
The court has considered all the evidence in the record but has not included dfetteeadividence that it ultimately
found unpersuasive or notaterial to the outcome.

The court provides a list of acronyms appearing in the Findings of Faet Apgendix to this
Memorandum & OrderThe court refers to current and former adult home residents by thilsinitaccordance
with Magistrate Judg&o’s Protective Order dated May 19, 2004. A.M., P.C., M.B., and J.Mngeidived in an
adult home at the time of their depositions; G.L. and 1.K. no longer livediih llomes at the time of their trial
testimony. (Joint Stipulations of Fact (“JoBtip.”) 1 35 (Joint Pr&rial Order, Docket Entry #260Q)

The parties have designated portions of depositions admitted into the aetwat] with objections
indicated in the margins. Where the court relies on deposition testimarijdio a party haobjected, it provides a
ruling on the objectionWhere the court cites to a full page or consecutive pages of a depositiongiidthemly



Il. THE AMERICANS WITH DISABILITIES ACT AND SECTIO N 504 OF THE
REHABILITATION ACT

DAI I explainsin detailthe court’s resolution of numerous legal issirethis case,
including the meaning and applicationTafle 1l of the Americans with Disabilities Act
(“ADA”) and Section 504 of the Rehabilitation AcEee589 F. Supp. 2d at 311-12, 331, 333-
39. Here, the court provides a brief overview of the mlelegal standasd It thensets forth
the core holdings dDAI | with respect to the applicability of Title 1l to Plaintiff’'s claims.

A. LEGAL STANDARDS

The ADA was enacted to “provide a clear and comprehensive national mandate for the
elimination of disamination against individuals with disabilities.” 42 U.S.C. § 12101(b)(1).
Congress recognized that “historically, society has tended to isolategaadate individuals
with disabilities, and, despite some improvements, such forms of discriminatiostaga
individuals with disabilities continue to be a serious and pervasive social prodtrg.”
12101(a)(2). Congress found that “individuals with disabilities continually encounteusari
forms of discrimination, including . . . segregationd: § 12101(a)(5). Title Il of the ADA
prohibits discrimination in connection with access to public services, requirintnthqualified
individual with a disability shall, by reason of such disability, be excluded froticipation in
or be denied the benefits of the services, programs, or activities of a publioebtt subjected
to discrimination by any such entity.” 42 U.S.C. § 12132 |, 598 F. Supp. 2d at 311.

To establish a violation of Title 1l of the ADA, a plaintiff must prove that (1) h&heris

a “qualified individual” with a disability(2) that the defendants are subject to the ADA; and (3)

on the portions admitted into evidence. The court incllidesiumbers in citations to deposition pages avitere
a party has objected to part of a particular page of testimony and the a®udthelied on that testimony.



that he or she was denied the opportunity to participate in or benefit from the defendants

services, programs, or activities, or was discriminated against by defenolantason of his or

her disability. SeeHenrietta D. v. Bloomber@31 F. 3d 261, 272 (2d Cir. 2008Al |, 598 F.
Supp. 2d at 311.

Section 504 of the Rehabilitation Act (“Section 504”) similarly prohibits disakb#yed
discrimination:*No otherwise qualified individual with a disability . . . shall, solely by reason of
her or his disability, be excluded from the participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity receivattgral financial assistance
..." 29 U.S.C. § 794(a). Iaims under the two statutes are treated identically urlestike
here—one of the “subtle differences” in the twaisttes is pertinent to a claim. Accordingly,
this case the court tresathe clains under Section 20as identical to the ADA claisa Henrietta
D., 331 F.3d at 272DAl 1, 598 F. Supp. 2d at 311 n.25. It is undisputed@Adis constituents
are individuals with disabilities who are protected by the ADA and Sectiofi 504.

One form of discrimination “by reason of . . . disability” is a violation of the “iraéign
mandate” ofTitle Il of the ADA and Section 504. This mandate — arising out of Congress’s
explicit findings in the ADAtheregulations of the Attorney General ilementing Title I, and

the Supreme Court’s decision_in Olmstead v. ] 327 U.S. 581 (1999) — requires that when a

state provides services to individuals with disabilities, it must do so “in the most integrated

® The ADA defines “disability,” with respect to an individual, as “(A)hysical or mental impairment that
substantially limits one or more major life activitiglssuch individual, (B) a record of such an impairment, or (C)
being regarded as havisgch an impairment . . . .” 42 U.S.C. § 12102(1). DAI's constituents haveranore
major mental illnesses, such as schizophrenia, bipidarder, depression and others, which constitute mental
impairments that substantially limit one or more major life activiti€ee( e.qg.Tr. 83738, 854, 8247, 82835,
83940, 847 (Duckworth) (testifying that residents of the adult homes & ésdwsupported housing have severe
and persistent mental illness and describing diagnoses and impaiohietisidual residents); Tr. 533 (E.
Jones).)



setting appropriate to their needs.” 28 C.F.R. 8§ 35.130(d); 28 C.F.R. § 41Ghidjead 527
U.S. at 607.

Delineating the scopef the ADA’s integration mandate, the Supreme Cou®@Iimstead
explicitly held that “[u]njustified isolation . . . {groperly regarded adiscrimination based on
disability.” Id. at 597. The Court noted that “in findinggplicable to the entire statute,
Congress explicitly identified unjustified ‘segregationpafrsons with disabilities as a ‘for[m] of
discrimination.” Id. at 600. The Courecognized that fistitutional placement of persons who
can handle and benefit from community settings perpetuates unwarrantegtasssithat
persons so isolated are incapable or unworthy of participating in commumity liind
institutionalconfinement severely dimishes individuals’ everyday activitiesltl. There is no
federal requirement, however, “that commurbsed treatment bemposed on patients who do
not desire it.”1d. at 602.

In its analysis othe ADA'’s integration mandate i@Imsteadthe Supreme Court
deferred tahe Attorney General’siterpretation of Title Il.Seeid. at 598 (“It is enough to
observehat the weHreasoned views of the agencies implementing a statute constitute a body of
experience and informed judgment to which courts arghhtis may properly resort for
guidance.”) (internal quotation marks and citations omitted). Thus, follo@imgtead courts
have looked to the language of the Attorney General’s regulatitarpreting Title 1) as well as
the holding inOlmsteadas tre standard by which to determine a violation of the ADA’s

integration mandateSeeDAI |, 598 F. Supp. 2d at 313; Joseph Sdegan 561 F. Supp. 2d

280, 289-90 (E.D.N.Y. 20093ee alsdownsend vQuasim 328 F.3d 511, 516, 520 (9th Cir.




2003)(“The plain language of the integration regulation [28 C.F.R. § 35.130(d)], coupled with
the reasoning and holding @mstead direct our analysis in this case.”).

The Attorney General’s regulations implementing Title Il provide thatp{djlic entity
shall administer services, programs, and activities in the most integedtied) appropriate to
the needs of qualified individuals withsabilities.” 28 C.F.R. § 35.130(d$ee als@2 U.S.C. §
12134(a) (requiring the Attorngyeneral to issue implementing réafions). The Appendix to
the federal regulations defindge “most integratedetting” as “a setting that enables individuals
with disabilities to interact with nondisableérsons to the fullest extent possible.” 28 C.F.R. §
35.130(d), 28 C.F.R. pt. 35 app. A. As discussddAnl, the court defers to these definitions
and applies them as thegal standard here.

A state’s ailure to provide services in the most integrated setting approj@ieteused
only whenthestate can demonstrate that thef soughtwould result in a “fundamental
alteration” of the state’s service systeBeeOlmstead 527 U.S. at 603The “fundamental
alteration” defense is derived from the “reasonable modifications” regulation, which states that
“[a] public entity shallmake reasonable modifications in policies, practices, or procedures when
the modifications are necessary to avoid discrimination on the basis of dysaiiléss the
public entity can demonstrate that making the modifications would fundamentallyhalter t
nature of the service, program, or activity.” 28 C.F.R. § 3§)87). A plurality of the

SupremeCourtdescribed the defense as follows

" As Congress directedee4?2 U.S.C. § 12134(b), this regulation is consistent with a similar tégula
implementing Section 504 of the Rehabilitation Act, which requires retgpad federal funds to administer
programs and activities “in the most integrated setting appropridte teeds of qualified handicapped persons.”
28 C.F.R. § 41.51(d).



Sensibly construed, the fundamental-alteration component of the reasonable

modifications regulation would allow the State to show that, in the allocation of

available resources, immediate relief for the plaintiffs would be inequitgilokn

the responsibility the State has undertaken for the care and treatment of a large

and diverse population of persons with medisabilities.
Olmstead527 U.S. at 604. As this court noted on summary judgreeal,ating the
fundamental alteration defense involvespacific, factbasednquiry to determine whethéine
requestedelief would impose dfundamental alteration” athe State’s programs and services,
taking into account Defendantsfforts tocomply withthe integration mandate with respect to
the population at issuend the fiscal impact of the requested religfludingtheimpact on the
State’s ability to providservices for other individuals with mental illnesseeDAI |, 598 F.

Supp. 2d at 334.

B. DEFENDANTS ARE SUBJECT TO THE ADA AND THE
REHABILITATION ACT

Title 1l of the ADA applies to “any State or local government” and “any department,
agency, special purpe district, or other instrumentality of a State or States or local
government.” 42 U.S.C. 8 12131(1). Accordingly, all Defendants in this action are subject to

the ADA. Pennsylvania Dep't of Corr. v. Yeskey24 U.S. 206, 209 (199&ee alsdnnovative

Health Sys., Inc. v. City of White Plaink17 F.3d 37, 45 (2d Cir. 1997) (holding that zoning

decisions are subject to the ADA and noting that “programs, services, or activities” is a “catch
all phrase that prohibits all discrimination by a public gntiegardless of the context.fgv'd

on other grounds b¥ervosv. Verizon New York 252 F.3d 163, 171 n.7 (2d Cir. 2001).
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Additionally, Defendants have stipulated th&ir programs or activities “receiv|e] federal
financial assistance’” As such, thg aresubject toSection 504. 29 U.S.C. § 794(a).

In DAL I, the court held that Title 1l applies to DAI's claims in this cag#Al |, 598 F.
Supp. 2d at 31%&eeid. at 319 (holding that DAI's “claim falls squarely under Title 1l of the
ADA"). In doing so, the court rejected Defendants’ argument that the State islvletunder
the ADA because the adulbimes are privately owned, and finditingt it is “immaterial that
DAI’s constituents are receiving mental health services in privately operateteailld. at

317;seeRolland v. Cellucgi52 F. Supp. 2d 231, 237 (D. Mass. 199Bhe ADA requires

public entities to “administer services, programs, and activities in the most integrated setting
appropriate to the needs of qualified individuals with disabilities.” 28 C.F.R. § 35.130(d).

As the court previously held, Defendants’ actions at issue haptuding the allocation
of State resources among various service settinggolve “administration.” Defendants, as
required by New York law, admister the State’s system of mental health care, including
residential and treatment services provided by both public and private eribifiés, 598 F.
Supp. 2d at 317. They plan how and where services for individuals with mental illness will be
provided, and they allocate the State’s resources accordiltglypefendants are also required
under State law to develop a “comprehensive, integrated system of treatme hiadnildatve
services for the mentally ill” that assures “the adequacy and appropriateness of residential
arrangements” and relies on “institutional care only when necessary and approptite.”
Mental Hyg. law 88 7.01, 7.07. As this court previously held, “[t|he State cannot evade its

obligation to comply with the ADA by using priteaentities to deliver services that are planned,

8 Joirt Stip. 11 36, 37.

11



implemented, and funded as part of a statewide system of mental healthxalré,”598 F.
Supp. 2d at 318.

. PLAINTIFF'S CLAIM SUNDER THE ADA AND REHABILITATION ACT

As set forth below, DAI has proven byeponderance of the evidence that Defendants

have discriminated against DAI’'s constituents by reasahenfdisability. DAI has established
that the adult homes at issue aot the most integrated settiagpropriate to the needs of DAI’s
constituents: the adult homes do not “enable interactions with nondisabled persons tosthe fulle
extent possible,” especially compared to supported housing, a far more integtaigd Bl
has established that virtually all its constituents are qualified to toosgoported housing and
are not opposed to receiving services in more integrated settings.

A. DAI'S CONSTITUENTS ARE NOT IN THE MOST INTEGRATED
SETTING APPROPRIATE TO THEIR NEEDS

1. Legal Standard

The law requires that public entititgdministerservices, gygrams, and activities in the
most integrated setting appropriate to the needs of qualified individuals with itsabil28
C.F.R. 8 35.130(d). According to the federal regulations;niust integrated settings one
that“enables individualsvith disabilities to interact with nondisabled persons to the fullest
extent possible.” 28 C.F.R. § 35.130(d); 28 C.F.R. pt. 35 app. BAIn, the court resolved
the parties’ dispute regarding the meaning of the federal regulations anddszhttiat the
proper inquiry is whether the individuals at issue “are in the ‘mnésgrated setting appropriate
to their needs,’” defined as ‘enabl[ing] individuals with disabilities to interahtwondisabled
persons to the fullest extent possibleSeeDAI I, 598 F. Supp. 2d at 32tifing 28 C.F.R. §

35.130(d), App. A and concluding that “the federal regulations mean what they say”).

12



2. Findings of Fact
a. Background

Adult homes are a type of adult care facility licensed by the State and authorized to
provide longterm residential care, room, board, housekeeping, personal care, and supervision to
five or more adults unrelated to the operdtdkdult homes are privately owned, fprefit
facilities.’® State regulations address many areas of adult home administration and operation,
including resident rights, the number and qualifications of staff, physical amdmemeéntal
standards, and services that must be provided in adult Hdmes.

Defendants administer the State’s system of mental health care, including residential a
treatment services provided by public and private entifieBefendant OMH licenses, funds,
and oversees an array of mental health housing and support service progewindesta
including community support, residential, and family care progrdm@MH is also required by
law to plan how and where New York’s mental health services will be deliveredparticular,
OMH is obligated to “develop an effective, integrated, comprehensive systeme fibelivery of
all services to the mentally ill” antd “create financing procedures and mechanisms to support
such a system of services”; it relies on both public and private providers of thoses8rvi

OMH is also responsible for planning and developing programs and services “iadh®fa

® Joint Stip. 11 2, 17.

101d. 1 18; Trial Transcript (“Tr.”) 644 (Rosenberg).

1 SeeN.Y. Comp. Codes R. & Regs. tit. 18 §§ 48%7; Tr. 299293 (Hart) (describing regulations).
12N.Y. Mental Hyg. law §§ 5.07, 7.07.

31d. 88§ 41.03, 41.2, 41.39.

“1d. § 7.07.

15|_d_
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research, preveion, and care, treatment, rehabilitation, education, and the training of the
mentally ill.”*°

The other Defendant agency, DOH, is responsible for, among other things, prometing t
“development of sufficient and appropriate residential care programs fardispeadults
DOH issues operating certificates to establish and operate adult.fforfies operating
certificates must be reissued every four yéarBOH also licenses and monitors adult homes
and enforces the applicable statutes and reguldfidtmeugh unannounced inspections of each
adult home every twelve or eighteen months, depending on the facility’s féctircan revoke,
suspend, or terminate an operating certificate if an adult home fails to comply with State
regulations?® or if DOH detemines that such an action is in the public interest because it would
conserve resourcés.

In 2002, there were 12,586 recipients of mental health services residing in adult homes

statewide’* There are currently 380 licensed adult homdsew York State and 44 adult

1%1d. § 7.07(a)id. § 5.07 (requiring OMH to formulate each year “a statewide comprehensivgefar plan for the
provision of all state and local services for the mentally ill” that incdudstablish[ing] priorities forasource
allocation” and “analyz[ing] current and anticipated utilization of statelaral, and public and private facilities
and programs.”).

Y N.Y. Comp. Codes R. & Regs. tit. 18, §§ 485.3(a)(1), 487.1(b).
18 Joint Stip. 17 6.

19|_d. q5.

zoﬁ q2.

ZLN.Y. Soc. Sers. Law § 46%a(2)(a). After each inspection, DOH issues an inspection report, and the facility is
required to correct any violations or submit a plan of correct{bhY. Comp. Codes R. & Regs. tit. 18 § 486-p(h
Tr. 29983007 (Hart) (dscribing inspections).) OMH is also involved in the inspection procgssN.Y. Comp.
Codes R. & Regs. tit. 18, 8 485.3(b)(1) (stating that OMH may partécipanspections)seeinfra note648

22 Joint Sip. 1 5.
ZN.Y. Comp. Codes R. & Regs. tit. 18 § 485.5(m)(1)(i).
2435 (NYS OMH, 20042008 Statewide Comprehensive Plan for Mental Health Services) OMH 5999

14



homes in New York City> Adult homes in which at least 25% of the residents or 25 residents
(whichever is fewerhave mental disabilities are referred to as “impact@d’hile the term
“mental disabilitiesincludes both mental iliness andv@&lopmental disabilitiegnly afew of
the 12,000 individuala/ith mental illness who live iadult homes have developmental
disabilities?” Thetestimony and exhibits concerning “impacted” adult homes refer to those
homes with the requisite number of individuals who have “mental illness,” a “menttl heal
diagnosis,” or “history of mental health diagnosi¥.Defendants rely on information reported
from the adult homes themselves to identify which homes are impEctethactedadult homes
must enter ird a written agreement with a provider of mental health services for assigfifimce
the assessment of mental health needs, the supervision of mental health carepranistbe of
case management for residents enrolled in mental health prodrams
I The Adult Homes at Issue
According to the most recent data, the DOH Adult Care Facility Census Rep2d0B

(“DOH 2008 Census Report®.there are twentgight impacted adult homes in New York City

% Joint Stip. 11 20, 21.

% SeeN.Y. Mental Hyg. law §§ 45.09(a), 45.10(a) (referring to adult henrewhich “at least twentfive percent
or twentyfive residents, whichever is less, have at any time received or are recenitgs from a mental
hygiene provider which is licensed, operated or funded by the office ofIrheatth, or the office anental
retardation and development disabilities”).

27Tr. 140708 (Reilly).

2 SeeTr. 2985, 299696, 3042 (Hart)see alsd®-283 (2004, 2005, and 2006 DOH Census Repdissing, inter
alia, each adult home’s capacity and census, as well as the numipareedtage of residents designated as “mental
health”).

29Ty, 299697, 3042 (Hart).
39N.Y. Comp. Codes R. & Regs. tit. 18 §§ 487.7(®) 487.4(n).

31 DAI submitted a motion to admit the DOH 2008 Census Report, marked &4, Rvhich contains the most ezt
Adult Home census data. (Pl. Mot. To Admit EX7 P4 Into Evidence (Docket Entry #322).) This data was
discussed during trial but was not produced until after the ©i&@H’s 2004, 2005, and 2006 Census Reports were
admitted into evidence withoubjection. SeeTr. 1219 (admitting 283 (2004, 2005, and 2006 DOH Census

15



with more than 120 bed$. These adult homes are: Anna Erfssisted Living, Bayview Manor
Home for Adults, Belle Harbor Manor, Bronxwood, Brooklyn Adult Care Center, CastierS
Living at Forest Hills, Central Assisted Living LLC (formerly known as New Centaid/),
Elm-York LLC, Garden of Eden, Lakeside Martdome for Adults, Long Island Hebrew Living
Center, Mermaid Manor Home for Adults, New Broadview Manor Home for Adults, New
Gloria’s Manor Home for Adults, New Haven Manor, Oceanview Manor Home for AdRdtk

Inn Homefor Adults, Parkview Home for Adults, Queens Adult Care Center, Riverdale Manor
Home for Adults, Rockaway Manor Home for Adults, Sanford Home, Scharome Manor,
Seaview Manor LLC, S.S. Cosmas and Damian Adult Home, Surf Manor Home for Adults,

Surfside Manor Home for Adults, and Wavecrest.

Reports).) During the testimony of Defendants’ withess Mary Hegtcourt asked Defendants to provide the
current census dataS€eTr. 3044.) Defense counsel stated that “[eda . . . | think it would be possible for us to
stipulate on the final '08 figures for those homedd.)( Following trial, Defendants producedr?4, but would not
stipulate to its admissionSéeDecl. of Liad Levinson, Exs. A, E, & F (Docket En#824).)

The DOH 2008 Census Report is admissible as a business record under Ri)l@Bb&(Federal Rules of
Evidence, because census reports reflecting the number of residents mtathibmess living in adult homes are
regularly compiled and maintained by DOH in the course of businesthauddta contained in the reports is
audited by DOH. (Tr. 30423 (Hart).) The court rejects the contention that admitting the DOH 2808uS
Report into evidence would prejudice Defendants by effectivelyiigrgiDAI to amend its Complaint to include
additional adult homes. (Defs. Opp. (Docket Entry #327).) Defeadiave been on notice for more than six years
that the adult homes at issue in this litigation are impacted adult homew i¥dylke City with more than 120 beds.
(Compl. 1 34.) Itis Defendantsnot Plaintiff—that determine whether particular adult homes are “impacted” based
on the adult homes’ annual reported data. (Tr. ZBB@Hart).) Whether there are additional adult homes in
addition to the ‘approximately26 adult homes” listed in the Complaint in 20@8 { 35 (emphasis added)) that
DOH now identifies as impacted does not materially affect the resolutiBlaiotiff's claim. In any event,
Defendants did not object to the admissid the 2004, 2005, and 2006 DOH Census Reports, which also indicate
that certain adult homes in New York City not listed in the Complasminapacted and have more than 120 beds.
(SeeP-283.) The Complaint does not allege that any particular aduk eitself liable under the ADA and
Rehabilitation Act; instead, it challenges Defendants’ use of largectexqh adult homes in New York City as a
setting in which individuals with mental iliness receive servidgordingly, Plaintiff’s Motion To Admit R774 in
Evidence is GRANTED.

32 5eeP-774 (DOH 2008 Census Report).
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As o December 31, 2008, each of these adult homes housed more than one hundred
residents, and seven housed over two hundred resitiebtste than eighty percent of the
residents in these twenrgight adult homes are reported as having mental ilffebseighteen
homes, more than 95% of the residents have mental illness, and in nine homes, 100% of the
residents have mental illne$s.In only four homes do less than 50% of the residents have
mental illness® According to the DOH 2008 Census Report, more than 4,300 individuals with
mental illness were living in these adult homes on December 31,°2008.

Certaindetails of operation and resident population of the adult homes may vary, but as a
factual matter, there are no material differences among these auhel$ moth respect to the
issues in this cas®&. As used below, “Adult Homes” refers to impacted adult homes in New
York City with more than 120 beds.

. The Development of Adult Homes in New York State

38Tr. 70 (E. Jones) (stating that there was “no significant @iffee between the environments and the
characteristics of the adult homes” regarding thentythree homes she visited); Tr. 2916 (Kaufman) (testifying
that the three homes he visited were a “representative sample” of thecadek at issue).

Among the adult homes originally at issue in this litigation, DOHezldScean House, which had been
cited for financial improprieties, and a settlement was reached prg\fmi funds to be used for the benefit of
persons with disabilities. (Tr. 1635, 6569 (Wollner); Tr. 304819 (Hart);seealsoD-49 (Stip. regarding Ocean
House (Jul. 18, 2004));-B0 (Stip. of Settlement (Feb. 14, 2006)}5D (Stip. & Order closing Ocean House (Jul.
18, 2004))) The administrations of Brooklyn Manor and Leben Home have also changed.63639 (Wollner);
seealsoD-57 (Report & Decision in administrative prodéaggs reviewing DOH’s charges against Brooklyn Manor
Home for Adults and appointment of a receiver (Jan. 23, 200659 (DOH Operating Certificate for Brooklyn
Adult Care Center (Aug. 17, 20063ee alsdN.Y. Comp. Codes R. & Regs. tit. 18 § 485.9 (jdawg that DOH has
the authority to seek appointment of a receiver to take over operation of @aek)) In their Proposed Findings of
Fact, both sides cite the testimony of individuals who lived in OceaséHauBrooklyn Manor and provide other
eviderce concerning programs and expenditures at these two adult homes. Becasigkbo#ly on evidence
about Ocean House and Brooklyn Manor to support their claims, the coudersrisin the same manner as it
considers evidence about other adult hoaresadult home residents at issue.
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Adult homes in New York State were originally designetidase the “the frail elderly,”
not people with psychiatric disabiliti€3. They became a place for people with mental illness to
live and receive services when the State began to deinstitutionalize itpsyti@atrichospitals
in the early 1970s, and&é psychiatric hospitals began discharging patients directly into adult
homes®® As former OMH Commissioner James Stone noted, adult homes devezecse
“‘community resources weren't up to speed with state operated bed reductiongigésuin
deinsttutionalization®* Thirty years agaNew York State and New York Cigovernment
reports referretb adult homes as “de facto mental institutions” and “satellite mental
institutions.™? According to Linda Rosenberg, a former Senior Deputy Commissiovief
who worked in the State’s mental health system from the early 1970s to 2004, OMHa&cappro
to the community integration of people with severe mental health issues evolved gearthe
and “it became increasingly clear that [adult homes] were meldserable, nor would they
really promote people’s recovery and integration and full social incluéfon.”

ii. Adult Homes Continue To Be a Discharge Option from
Psychiatric Hospitals

Adult homes have long been, and continue to be, a discharge option for individuals

leaving psychiatric hospitafé. Numerous current and former Adult Home residents testified

39D-394 (Schimke Dep.) 289.
“0Tr. 640 (Rosenberg).

“1 P68 (OMH Comm'r James Stone, Mem. to Members of Mental Health SeruaciC@ov. 22, 2002) (“Stone
Memo")); seeTr. 648 (Rosenberg).

42p.142 Deputy Att’'y Gen. Chass J. Hynes, Private Proprietary Homes for Adults: A Secondtigatige Report
(Mar. 31, 1979)) DAI 2906; 270 (New York City Council Subcomm. on Adult Homes, The Adult Home tngtus
A Preliminary Report) DAI 3589.

Tr. 64849.

“Tr. 2085 (Burstein)‘[M]any of the residents at Park Inn come from state hospitals.”658.(Rosenberg)
(testifying that an adult home “is a discharge that’s often availableI’'51SE. Jones Report) 3, 9; Tr. 1577
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that they were discharged from a psychiatric hospital into an Adult Homke percentage of
people discharged from psychiatric hospitals into adult homes in New York Ciigeticl
significantly from the miel990s to 2005° which Ms. Rosenberg testified “speaks to our belief
[at OMH] at that time and I think it continues now that adult homes are not desirable places to
live.”*” Nonetheless, OMH made efforts 2008 tofacilitate discharges from State hospitals in
the New York City area to adult homes in New York City, including a number of the tieapac
Adult Homes at issue in this litigatidf. In particular, OMH’s Director of Case Management
Services, MitchélDorfman, made recommendations for referrals to adult homes, including the
Adult Homesat issue in this litigation, for psychiatric patients wiaalbeen approved for
supported housing. Mr. Dorfman also told adult home operators concernedtabelisal

impact of a recerlegislative initiativeto provide 60 beds of supported housing to Adult Home

residentd’ that “in whatever way we can help facilitate referrals to the adult home we would

(Campbell) (testifying that OMH psychiatric centers “coomty discharge[d]” to adult homes “for as long as | can
remember.”)see alsdN.Y. Mental Hyg. Lawg 29.15(i)(2)(1l) (providing that adult homese an option for
discharge from State hospitals and other psychiatric facilities liceyshe [State).

*5See, e.g, Tr. 448 (G.L.); Tr. 2685 (I.K.); %40 (P.B. Dep.) 331; R537 (P.C. Dep.) 487.
“°Tr, 157278 (Campbell); £ (Discharge Placements for Psychiatric Centers Serving the NYCpdétam Area).
47

Tr. 748.

“8 p-363, R364, R365 (emails from Mitchell Dorfman, Director of OM Case Management Services, tat8
psychiatric center directors and discharge managers regarding facilitatéfaraals to adult homes); Tr. 1802,
180814, 182426 (Dorfman). To the extent Mr. Dorfman asserted that his repeated use of the word “&iCifitat
the emails did not mean “facilitate’seeTr. 181012), the court finds Mr. Dorfman’s testimony not credible.

4°Tr, 180814.

** These beds are exclusively for individuals with mental iliness liviredult homes in NeWork City. (S33
(2007 RFP).) This population includes the Adult Home residents at &sueell as those in nempacted adult
homes. As shorthand, the court refers to the target population for-ierlGfitiative as “Adult Home residents,”
becaus¢he majority of this population lives in the impacted Adult Homes, atildides referred at trial to the-60
bed initiative as targeted at the Adult Home residents at issue in this case.

This initiative was imposed on OMH by the Legislature; OMH did not reflque (SeeTr. 3354 (Schaefer
Hayes); Tr. 1461 (Madan); Tr. 2142 (Newman).)
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work with you and do that® High-level State employees in OMsitentral office, including
Robert Myers, OMH’s Senior Deputy Commissioner for Adult Services, weneakthese
recent efforts to facilitate discharges from state psychiatric hospitals to impacted Aduft,Home

and did not express any concerns or stipptocess?

b. Adult Homes Are Institutions That Segregate Individuals with
Mental lliness from the Community

I. Adult Homes Are Institutions

The overwhelming evidence in the record compels the court to find, as a factea matt
that Adult Homes are institions>® Indeed, in its June 4, 2007 “Guiding Principles for the
Redesign of the Office of Mental Health Housing & Community Support PolicbidH
characterizeadult homes as institutions:

as a consequence of poor access to community housing, inadegak®f

mental health housing, and clinical programs that do not support people in

getting/keeping housing successfully, many people with mental illnegsoarly

housed or institutionalizedThus, many people with mental illness are “stuck” in
.. .institutional settings (nursing homes, adult homes, state psychiatric céhters)

*1Tr. 1835.
2 SeeTr. 18041807 (Dorfman).

> See, e.9.5151 (E. Jones Report) 2; Tr.-76 (E. Jones); Tr. 6423 (Rosenberg) (calling Adult Homes “mini
institutions”); Tr. 28990 (Tsemberis) (testifying that Adult Homes have “absolutelinatitutional feel . . .
institutional look . . . [and] institutional manner”); Tr. 2242 (Bear) (Adult Homes are “much like the psychiatric
centers where [Jewish Board’s] consusnared for so long”).

4 p284 (OMH Guiding Principles for the Redesign of the Office of Mental Hé#dusing and Community
Support Policies (June 4, 2007) (“*OMH Guiding Principles”)) (emphasisdydda nearly identical version of the
OMH Guiding Prindgples currently posted on OMH’s website and dated May 17, 2007 statpetipdé are “stuck
in” adult homes but lists adult homes separately from the other “tistiall settings.” (F59.)
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The court uses the term “institution” as defined by Elizabeth Jones, one of DAlssexyl®
explained that: “[An]i]nstitution, in my mind, and in my experience, andhe literature, is a
segregated setting for a large numbepadple that through its restrictive practices and its
controls on individualization and independence limipgeson’s ability to interact with other
people who do ndiave a similar disability>>

As set forth more fully below, the evidence demonstrates that Adult Homes have the
characteristics Ms. Jones described. Witnesses for both sides testifiddulaiomes share
many salient features of State psychiatric hospitals. First, Adulteshouse a large number of
people with psychiatric disabilities in a congregate seffings Defendants’ expert Alan
Kaufmanobserved, “significant numbers of residents suffer from serious mentasillnes
The number of beds in many of the larger Adidbmes, as well as their physical layout,
furnishings, and decorations, also give an appearance similar to that in arionsiisstting.®’
Second, life in the Adult Homes is highly regimented. Adult Homes, like other types of
institutions, “are designed to manage and control large numbers of people . . . bytiamina
choice and personal autonomy, establishing inflexible routines for the convenistat, o
restricting access, implementing measures which maximize efficiency, and penalidagtses
who break the rules>® In particular, there are inflexible schedules for meals, taking medication,

receiving public benefits, and other daily activiti@sResidents are assigned roommates and are

Tr, 55.

* See, e.9.5151 (E. Jones Report) 4:8 (KaufmarReport) 8.
"S54 (Kaufman Report) 8.

34151 (E. Jones Report) 4.

%9 354 (Kaufman Report)-8; Tr. 64445 (Rosenberg); Tr. 8688 (Duckworth); Tr. 28987, 291112 (Kaufman);
Tr. 235657 (Geller); Tr. 2890 (Tsemberis); Tr. 587, 7576 (E. Joneskeee.q, D-391 (D.W. Dep.) 76; Tr. 374,
37677 (S.K.);P-538 (B.J. Dep.) 60 (describing rigid schedules for meals and medidations
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required to sit at a specific seat at a specific tabtbe cafeteria; they must seek permission to
change these assignmefftsMost Adult Home residents line up to receive their medications at
scheduled time% Long lines also form for receiving personal needs allowances, the portion of
residents’ Suppleental Security Income allocated for the residents’ person&fugétnesses
observed that Adult Homes had the look and feel of “back wards” of State hospitals and wer
“reminiscent of a state psychiatric hospital and its cultéite.”

Adult Homes are not idical in allrespects t@sychiatric hospitals, however. In some
ways, Adult Homes are even more restrictive or “institutional” fheychiatric hospitalsFor
example, Plaintiff's expert Dr. Kenneth Duckworth testified that in his experience, umdike t
Adult Homes, psychiatric hospitals do not have assigned seating for meals and do satriheces
distribute medication at mealtim&.Ms. Jonesestified that lines at the Adult Homes, which
had “200, 400 people all mingling together and standinghenftor medication,” were longer
than those at psychiatric hospitals, because psychiatric hospitals are dividedritg of

approximately twenty peopf&. In certain respects, however, Adult Homes are less restrictive

9Tr. 206566 (Burstein); Tr. 375 (S.K.); Tr. 4780 (G.L.) (testifying that residents had assignedssiea meals,
and thatmitially residents cod not have guests join therdout later on, residents could have a guest if there
happened to be an empty seat at the table at mealtime); T8958P.); 542 (L.G. Dep.) 98; 43 (R.H. Dep.)
99-100; R534 (L.H. Dep.) 74; B44 (C.H. Dep.) 95; 36 (D.N. Dep.) 9092; D-391 (D.W. Dep.) 7472, 74; P
545 (J.M. Dep.) 80; Tr. 28986 (Kaufman); Tr. 2685, 2693 (I.K3ee also, e.gS-165 (Facility Rules, Queens
Adult Care Center) (noting that “[d]ining room seating arrangementsrdgioe changed by authorized staff”).

®1Tr. 5455, 67 (E. Jones):-851 (E. Jones Report) 5; Tr. 36Q, 37678 (S.K.); Tr. 2103 (Burstein) (“[I]f there’s
one or two people helping the residents take their medication and thetba @8@ed to get medidan, there’'s
going to be congestion.”); Tr. 4&b (G.L.); R540 (P.B. Dep.) 1331; R542 (L.G. Dep.) 122; 843 (R.H. Dep.)
200-03; R534 (L.H. Dep.) 103; B35 (T.M. Dep.) 76; 1545 (J.M. Dep.) 747:23; R546 (A.M. Dep.) 9495.

®27r. 5455 (E. Jones).

3 Tr. 1007 (D. Jones); Tr. 865 (Duckwortisge alsd®-674 (letter from Alan Siskind, CEO of Jewish Board of
Family and Children’s Services to OMH Commissioner) (stating thatt‘admes are much like the psychiatric
centers where our customers lived $orlong”); Tr. 224342 (Bear) (testifying about-B74, which she drafted).

% Tr. 867-68.
5 Tr. 75;seeS-151 (E. Jones Report) 5.
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than psychiatric hospitals. For example, Adult Homes do not have a “privilegethsyste

explicitly limits residents from leaving the grounds, as is common in psychiatric ho8pitals.
addition, because adult homes are prohibited by law from housing people who are aadanger t
themselve®r others®’ they do not impose some of the restrictions psychiatric hospitals place on
their patients, such as restricting access to mail, limiting smoking at certain times of day, or
prohibiting them from carrying match&$.

Nonetheless, Adult Homes bear little resemblance to the homes in which people without
disabilities normally livé”> As Defendants’ expert Mr. Kaufman observed, medical and mental
health staff are a constant presence in Adult Hothedeals, medication, phone calls, and mail
deliveries a announced over a public address systefrivacy is extremely limited. The
Adult Homes have large numbers of residents and staff, and there are few or ospaeass in

which to receive visitors or talk on the phdfe.

Tr. 156 (E. Jones).
5”N.Y. Comp. Codes R. & Regs. tit. 18 § 487.4.

% Tr. 15657 (E. Jones). While Adult Homes do not hawéten policies precluding residents’ access to mail under
certain circumstances, several current and former Adult Home resideifiesctdisat their mail had been opened
before they received it.S€eD-391 (D.W. Dep.) 114.6; P-541 (S.B. Dep.) 7F4; R545 (J.M. Dep.) 100;B42

(L.G. Dep.) 8486).) J.M. testified that after he complained about the mail tamperlD@k, his mail was no

longer opened. @45 (J.M. Dep.) 1001.)

9Tr. 28990 (Tsemberis).
0554 (Kaufman Report) 8.

1 P543 (R.H. Dep.p7-99 (describing announcements on the loudspeaker “every five, ten mn@&ds (J.M.
Dep.) 100; 536 (D.N. Dep.) 2388; S151 (E. Jones Report) 5:3 (Kaufman Report) 8; Tr. 865 (Duckworth);
Tr. 2912 (Kaufman); Tr. 23567 (Geller); Tr. 58 (E. Jwes).

2Tr. 36061 (S.K.); Tr. 5758, 150 (E. Jones) (describing the “congestion, crowding, the naike aflult home”

and the “unrelenting difficulties of living with several hundremple in a very small space”)-894 (Schimke

Dep.) 288; Tr. 86354 Duckworth); Tr. 47778, 48990 (G.L.); R545 (J.M. Dep.) 554, 8081, 9596; P546 (A.M.
Dep.) 20708; Tr. 56365 (S.P.); 540 (P.B. Dep.) 662; R542 (L.G. Dep.) 114.7; R536 O.N. Dep.) 11611,

12829, 24143; R534 (L.H. Dep.) 656 (testifying thashe has used a pay phone in a laundromat outside the Adult
Home because people eavesdrop on her conversations when she uses the paythhéakiit Home lobby); b

391 (D.W. Dep.) 173d4. Current and former Adult Home residents also testified that staftlventer their
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Residents of Adult Homes are subject to an extensive and significant sesdf bt
example, Adult Homes restrict when and where residents may receive visitors; restnict whe
residents may be absent; and require visitors to sign in and state the purpose ofttheinvisi
addition, while some of the Adult Homes do not have curf@wsher Adult Homes have
evening curfews after which doors are locked and residents must be admitted By Istatime
Adult Homes, residents are not provided keys to the front dbars] residentsosnetimes have

trouble getting back into their building%.Even in Adult Homes without a curfew, residents

bedrooms without knocking.Sée, e.q.Tr. 57475 (S.P.); /42 (L.G. Dep.) 166; Tr. 4745 (G.L.); R544 (C.H.
Dep.) 103.)

Many Adult Homes prohibit residents from making outgoing phone fralts their roomsgee, e.g.P534
(L.H. Dep.) 62;P-535 (T.M. Dep.) 48 and some Adult Homes do not permit residents to install phone lines through
the Lifeline Program, a service offered by Verizon to-loaome individuals (Tr. 544, 528 (G.L.)). LK. testified
that it took “about a year andhalf” to convince her Adult Home to allow her to have a Lifeline phone iestall
(Tr. 2720 (1.K.).) A few residents have cell phones. (Tr-528 (G.L.).)

3 Tr. 62-64 (E. Jones);-351 (E. Jones Report) #. 22992300, 235657 (Geller) (describingquite extensive”
rules in Adult Homes and that Adult Homes imposed rules “to aagrdagree than was even necessaryj2S
(Geller Report) 11 (“There is no doubt that Adult Homes have a mignifset of rules.”)S-158 (Brooklyn Manor
Facility Rulesand Conditions); 959 (Garden of Eden Facility Rules and Policies}f8 (Rules for Residents of
Lakeside Manor Home for Adults, Inc.);1%1 (Facility Rules and Conditions, New Central Manor16S
(Facility Rules, Queens Adult Care Center).

"Tr. 6465 (E. Jones) (describing the procedures for gaining entry to Adulesisuch as signing the register and
producing a driver’s license for photocopying, and recounting an episodedn &tifside Manor refused entry and
threatened to call the police,gite the fact that Ms. Jones was invited by residents to W6 (A.M. Dep.)
100-01 (describing visiting hours and restrictions on where residentgceive visitors); Tr. 21084 (Burstein)
(testifying that Park Inn does not allow overnight aigs); R744 (complaint in an action by a coalition of Adult
Home operators against advocacy groups to enforce restrictive guidelimsitbr access); 834 (L.H. Dep.) 78
(testifying that the Adult Home does not allow overnight visitors, limitéingstimes, and prohibits residents from
having members of the opposite sex in their room&3® (D.N. Dep.) 98®7; D-391 (D.W. Dep.) 75 (testifying

that residents had to be present at medication times).

5Tr. 527 (G.L.); P543 (R.H. Dep.) 113, 15Tr. 262 (I.K.); Tr. 409 (S.K.) (testifying that “there isn’t a curfew
but they'd like you to be in by ten o’clock or 10:30 at the latestr’)591 (S.P.); %68 (M.B. Dep.) 989; R569
(G.H. Dep.) 16467;P-546 (A.M. Dep.) 157, 188536 (D.N. Dep.) 9®7.

®P537 (P.C. Dep.) 99541 (S.B. Dep.) 885;P-538 (B.J. Dep.) 57, 690; P-545 (J.M. Dep.) 159.

""Tr. 210304 (Burstein) (testifying that residents “don’t need their own kegaise there is a doorbe541

(S.B. Dep.) 8435;P542 (L.G. Dep.) 9@1 (testifying that after the doors are locked, residents have to “bahg on t
front door” or “hope somebody hears you who is in the smoking lounge to let yo&-B35 (T.M. Dep.) 5465,

130, 131.

8p537 (P.C. Dep.) 989.
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may be required to notify staff each time they leave the faéfliome Adult Homes prohibit
residents from decorating their rooms, though others d&’r®ame residents have expressed
fear that they will be subjected to retaliation if they do not follow the Adult Home’s rules or
complain about the Adult Home, and some have been arbitrarily pendiized.

The court is persuaded by the opiniorMs. Jones andAI's otherexperts, as well as
lay witnesses who testified based on their personal observations, that the Adaldie®

institutions: segregated settings that impede residents’ community intedfatits1. Jones, who

" See, €.9.5165 (Facility Riles, Queens Adult Care Center) (“Upon leaving the facility, yastmotify the
attendant on duty [of] the approximate time of your return.”).

80Tr. 162 (E. Jones)ir. (G.L.) 50001; Tr. 54950 (S.P.); S160 (Lakeside Manor Rules); Tr. 409 (S.Kj; 2064-
65, 205657 (Burstein).

815151 (E. Jones Report) 7:934 (L.H. Dep.) 1213 (expressing fear that the Adult Home administrator would
find out about her deposition testimony and kick her out of the Adult HOme36768 (G.L.) (testifying that he
peronally heard Adult Home staff threaten residents if they did nab ¢jeetday program); Tr. 563 (S.P.)

(testifying that he had seen a resident refuse to go to the program atie thedtilt Home sent that person to the
hospital);P-546 (A.M. Dep.) 11819 (testifying that the Adult Home administrator threatened to send him to a
nursing home for allegedly complaining about the food in the Adult HadP831 (S.B. Dep.) 704 (describing his
complaint to the Adult Home administrator about his mail being ahenglaining that “the minute you start [an]
argument with them, right away they’re ready to send you to the hgsaitdlthat he did not ask the administrator
to clarify his statement that “it's the procedure” to open residentd, besdause he “realldidn’t want to start no
trouble”); see alsd-536 (D.N. Dep.) 123.24:5 (testifying that she heard announcements over the loudspeaker that
residents who do not take their medication will not get their allowah8d)(expressing fear of being thrown ofit
the Adult Home if she testified}ir. 168384 (Wollner) (acknowledging that Adult Home residents expresseafear
repercussions from Adult Home staff for participating in the Adult HAss®essment Project).

Thecourt overrules Defendants’ Rule 802 objections to pages 1-189:23 of A.M.’s deposition and
page 123 and the first four lines of page 124 of D.N’s deposition. The testimanipdeshreats, which are not
hearsay but “verbal actsUnited States v. Strattoid79 F.2d 820, 83(®d Cir. 1983, cert. denied bytratton v.
United States476 U.S. 1162 (1986%ee alsdr. 961-67 (sidebar concerning admissibility of threats to Adult Home
residents during which the court ruled that threats were admissible3nd2eits’ Rule 802 objection to pab@4 of
D.N.’s deposition is also overruled, because D.N.’s testimony thdtath previously told an advocate that she
feared being thrown out of the home if she testified is admissible tolshiotlierexisting mental state.

82 Defendants challenge Ms.rles’s credibility. The court rejects Defendants’ contentions and fisdgdhes’s
testimony that Adult Homes are segregated settings credible.

First, the court declines to find that Ms. Jones “established an agepdavioig adult homes were
institutions before she had completed half of her resear@eeefs. PFF § 37.) Ms. Jones testified that she
visited thirteen impacted Adult Homes in New York City when shehesdithis opinion, approximately nine months
after she began her investigation, andsaguently made an additional eighteen visits to Adult Homes. (T99890
(E. Jones).)By the time she reached this opinids. Jones had visited more Adult Homes than Defendants’
experts combined, and certainly more than the witnesses called by Defewtia had never visited an impacted
Adult Home in New YorkCity. (Tr. 4548 (E. Jones)Jr. 2377 (Geller); Tr. 291847 (Kaufman)Tr. 14991500
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spent seventy-five hours twentythree Adult Homes in both scheduled and unannounced visits
explained:

| can’t state strongly enough that these facilitiesresgtutions. These facilities

are like the institutions thatworked in when | started my career. These are

settings thtare caught in time almost. They are not like evempsyehiatric

settings of today where I've been a directbhese are outdated institutional

facilities that restrict andonstrain people’s freedom and their ability to learn and

exercise skills. These are the buildings and the places¢hathere in the '70s

when my career started, when ttwaurt cases were first entered into. These

facilities do notrepresent current practice in the mental health fiéld.
As Dr. Duckworth testified, “[t{]he adult homes have . . . some of the elements of a lmeles
shelter and some of the elements of a state hospital. The culture is quite institutional in some
ways, even more institutional than a state hospital in my opifffosimilarly, former OMH
Senior Deputy Commissioner Ms. Rosenbaegcribed Adult Homes as “institutional living at,

potentially, its worst.®* She observed that Adult Homes “impede community integration” and

are “little ghettos” with “people sitting out frofdf] the adult home, smoking, going back in,

(Madan); Tr. 1579 (Campbell) Yhile Defendants’ experts visited Adult Homes only ongmaounced, formal
tours attended by attorneys for both sides and DOH officials, Ms. ¥Jitesl Adult Homes informally and
unannounced.

Second, the evidence does not support Defendants’ contention that “ri&hy” Bones'’s conversations
were with residents known to MFY Bal Services, counsel to Plaintiff, or that “many” of the residents whitnm
she spoke were involved in advocacy efforts on behaiidedit Home residents. (Defs. PFF § 35.) Ms. Jones spoke
with a total of 179 residents and spent more than 75 houns iddult Homes. (851 (E. Jones Report); Tr.45
48.) She testified that the names provided to her by attorneys were Sort of a beginning point for some of the
visits.” (Tr. 47.) Ms. Jones further explained that she spoke teergsidho would ggroach her during both her
formal and informal visits, residents would introduce her to oth&eaets, and she would meet people as they were
sitting outside the facility. Id. at 4748.) She explained that “it kind of evolved. One person led to @nathd the
longer | spent in a facility, the more chance | had to observe and speak wvgtd.’petul. at 48.) She also testified
that there were no significant differences between the residents who®s she had been provided by the attorneys
and otter residents “in terms of their life experiences or the conditions thatthieexperiencing in the adult
homes or the preferences they hadd. #ét 48.)

8 Tr. 5455,
8 Tr. 80910.
8 Tr. 645.
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sitting in the lobby, not much going on and not much exposure to the rest of the Rorld.”
Residents live in bedrooms with assigned roommates, eat meals only at set times, live

exclusively with other people with serious mental illness, andampletely “defined by their
37

illness.

il. Much of Residents’ Daily Lives Takes Placénside the
Adult Homes

Much of Adult Home residents’ dailives takes placénside the Adult Homes. As Ms.
Jones observed, “[t]here is a large number of people who seem to stay in the homes and don’t
really go out a whole lot at alf®* Residents spend most of their days in activities organized for
them by the Adult Homes and/or mental health providers associated with the Aduk.Home
Adult Homes are required to providgprogram of activities in the facility as well as in the
community®® and DOH has cited Adult Homes for failing to provide a sufficient program of
activities™® Activities providedby Adult Homes include games, puzzles, and other child-
appropriate leisuractivities? For example, activities provided site at Riverdale Manor
through the case management program include computer games suitable “for @r tiowge

192

yearold,”” and a calendar of recreational activities at Surfside Manerlisitvities skeh as

beads, nail painting, and bingd.A former Adult Home resident testified that the activities “had

% d. at 64546.

8 1d. at 64445.

8 |d. at 14748.

8N.Y. Comp. Codes R. & Regs. tit. 18 § 487.7.

% Joint Stip.  23seeD-29 (DOH Inspection Report for Sanford Home (Sept. 8, 2003)) DOH 52812
1 Tr. 69-70 (E. Jones).

92Tr. 256062 (Waizer) (describing activities).

935166 (calendar of recreational activities at Surfside Manor).
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you coloring, like a little kid; you play Bingo, like a little kid; you play domino, like a little kid;
and you play cards, like a little kid* Whenasked at trial about the Adult Home’s activities, an
Adult Home resident answered, “[t]lhey really don’t have too much of anythiisgiké just
maybe playing cards, cribbage, puzzles, stuff like that; but they really don’ahgtreng much
to do.”® Adult Homes also arrange for religious services and musical performances inside the
facilities.®

Many Adult Home residents also see medical and mental health professisiddsihe
facilities. In general, residents are assigned doctors and psychiasigiBy onsite in the Adult
Homes, and are told when to see the treatment providétsr examplePark Inncontracts with
local medical facilities and psychiatric centers that providsitendoctors, psychiatrists, and
social workers, and the majority of residents of Park Inn attersit@mental health clinics and
are treated by onite doctors and mental health professiofalBecauseéAdult Homes almost
always hold residents’ Medicaid cards, residents generally see the providers selected by the

Adult Homes— many of which have a financial interest in controlling who provides medi@l car

% P546 (A.M. Dep.) 34.
% Tr. 385 (S.K.).

% Tr. 2045 (Burstein); Tr. 1581 (E. Jones); Tr. 2692 (1.K.):®41 (S.B. Dep.) 1413 (testifying that “on special
occasions, they would have entertainment from the outside come in, lilsen@is parties,” but that he could not
remember other occasions),-58 (testifying that he attended Catholic services each Sunday in theHohoét but
that “not very many” people attended}5B8 (B.J. Dep.) 49 (testifying that Hospital Audiences, Incviges
concerts inside the Adult Home “once in awhile™568 (M.B. Dep.) 4&48;P542 (L.G. Dep.) 4819; R569 (G.H.)
91;P546 (A.M. Dep.) 3H40 (testifying that a “small group” of residents attendeditareligious services);-p45
(J.M.) 5152 (testfying that about twentjive residents attended services in the Adult Home39D(D.W. Dep.)
150, 15253 (testifying that a pastor comes to the Adult Home every other Friday

" Tr. 46263 (G.L.);Tr. 56667 (S.P.) (testifying that the Adult Home makepaintments for him to see an
assigned doctor in Adult Home every three weeR946 (A.M. Dep.) 10910; R526 (D.N. Dep.) 1226; R535
(T.M. Dep.) 81.

% Tr. 204649, 209697 (Burstein).
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to resident®’ — and residents must ask permission to access comnmasiegt caré®® Unless
residents are involved in an off-site mental health program, they do not have muchiamterac
with individuals outside of the Adult Home settifg. When they do leave the facility to attend
mental health programs, they are transported to the programs in ambuletteprowees, and
their time in the programs is spent with other individuals with mental ilffféss.

While Adult Home residents have the right to “leave and return to the facility and
grounds at reasonable hout&¥in practice they are limited in the times that they can leave the
Adult Homes, due to the rigid schedules for meals, medications, and distribution of personal
needs allowance¥? For example, while residents are not precluded from eating outside of the
Adult Home, they must be present at times when their medication is dispensed, usually at meal
times and anighttime, or they are penalizé®. Facility rules for another Adult Home require

residents to notify a “staff supervisor” if they will miss a m&alWhile Adult Home residents

% Tr. 140708 (Reilly) (testifying that Adult Homes often renese to medical providers at inflated rates which
amount to referral fees, and residents are “lined up” to see the medical @pvider

10p569 (G.H. Dep.) 1701 (“Q. Can you choose your own doctors if you want to? A. Ha ha. GoodQuéakhat

do you meanythat? A. In other words, we can’t change them ourselves. They givddhesm . . . Q. When did
you try to pick your own doctor? A. | never have, because they wouldmigé); P-542 (L.G. Dep.) 101 (testifying
that she had asked and received permission to hold her Medicaid card when sfeeivegroutside treatment for
cancer, but that since then, the Adult Home has kept her Medicaid card “lgekedthough she currently wants to
hold her Medicaid card, she has not asked again to holhitheir Proposed Findings of Fact, Defendants point to
only one instance of an Adult Home resident being allowed to hold his Méd&al. SeeDefs. PFF] 41 (citing

Tr. 543 (G.L.) (testifying that when he was in the Adult Home, he Wased to hold hé Medicaid card after
“insist[ing]” that he do so0).))

10177, 2663 (Lockhart).

1925151 (E. Jones Report) 3, 8; Tr. 151 (E. Jone$4P(S.B. Dep.) 226 (testifying that he is picked up for the
Adult Day Care Program by an ambulette); Tr.-8Q1(S.P.).

193N.Y. Comp. Codes R. & Regs. tit. 18, § 487.5(a)(3)(xii).
10435151 (E. Jones Report) 6; Tr. 142 (E. Jones).

1957, 142 (E. Jones); 391 (D.W. Dep.) 757 (“[I]f you miss medication, they write it up in the charts and they
and then you usually get into sotype of trouble.”); P546 (A.M. Dep.) 163.

196 5159 (Facility Rules and Polices for the Resident, Garden of Eden).
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have the right undeBtateregulationso manage their own medicatiof¥,there is overwhelming
evidence that the vast majority of Adult Home residents are not permitted to administer their
own medication®® A few residents have successfully reclaimed their right teastfinister
their medication by obtaining their doctor’s permission to df'%o.
iii. Residents’ Access to Neighborhood Amenities

There is evidence that some Adult Home residents visit, to varying extagtserood
amenities, such as stores, parks and/or beaches, restaurants, librajiess liektitutions, and
enterainment facilities-*° The testimony of current and former Adult Home residents
demonstrates, however, that not all residents leave the facilities, and those edialg not do
so often, nor do they spend significant amounts of time outside of the facility. Fgvlexanme

resident testified that a few residents never leave the Adult Home building, and estimated that

197N.Y. Comp. Codes R. & Regs. tit. 18 § 487.7.

19811, 138788 (Reilly) (acknowledging that medication management is an impakl, but that many Adult
Homes do not afford residents the opportunity to demonstrate thatst@h:546 (A.M. Dep.) 91:182:23, 9596;
P536 (D.N. Dep.) 8@89:20(testifying that the Adult Home does not allow residents to take their owitatien,

that she knars how to take her own medication, but has never talked to her dootdrtaking her own medications
because she “didn’t know she could” raise the issStie471 (G.L.); P542 (L.G. Dep.) 7&/1;Tr. 55355 (S.P.)
55355 (testifying that the Adult Home does not allow any residents t@daifnister medication);-B36 (D.N.

Dep.) 8889:19; Tr. 37677 (S.K.) (testifying that she was not allowed to take her own medigetesalsoTr. 66-

67 (E. Jones) (describing waiver form from Mermaid Manor authgridiome to retain Medicaid card and to assist
resident with medication, regardless of ability to administer medigafl66 (waiver form to accept assistance in
medication administration).

1997, 2068 (Burstein); Tr. 1686 (E. Jonesy?-545 (J.M. Dep.) 767:23;Tr. 268587 (I.K.). DOH has cited Adult
Homes for failure to allow residents who have been approved tadraihister medication to do so. (Joint Stip. |
23; see als®-28 (DOH Inspection Report for Queens Adult Care (Aug. 6, 2002)) OMH 13843-29 (DOH
Inspection Report for Sanford Home (Sept. 8, 2003)) DOH 53993

105ee, e.g.Tr. 59092, 567 (S.P.) (testifying that he walks around the neighbortnagbe once or twice a

month,” that he walks to a shopping area about once a week and goes tontsstanca in awhile,” that he does
these shopping trips to “try and catch a little air to get away from tine fi@and that he’s seen “maybe about five”
other residents at the stores each week); TR1F152125 (G.L.); Tr. 26892 (1.K.); Tr.40509, 416 (S.K.)P-540
(P.B. Dep.) 5663, 5758, 148;P567 (M.B. Dep.) 4660, 10305, 10712; P542 (L.G. Dep.) 1418, 2026; R543
(R.H. Dep.) 341, 66, 1236; P546 (A.M. Dep.) 5657, 59, 64, 6&0; R541 (S.B. Dep.) 1:B5; R534 (L.H.

Dep.) 49, 5363, 11718; R537 (P.C. Dep.) 389, 97; P569 (G.H. Dep.) 7°B3, 9799, 115, 1315;P544 (C.H.
Dep.) 1618, 2622, 5758, 66, 73546 (B.J. Dep.) 555; R545 (J.M. Dep.) 4419, 5651, 54, 5558, 6870; P-

535 (T.M. Dep.) 31, 41, 488; R536 (D.N. Dg.) 1417, 1819, 2123, 32, 33, 3&7; D-391 (D.W. Dep.) 3682,
156-58; Tr. 204546 (Burstein); Tr. 14314 (E. Jones).
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“maybe ten” of the other residents visited the nearby boardWalk.former resident testified
that he attended church outside the facility, but only on a total of three occasionghiring
entire time he lived in the Adult Hont&” Another former Adult Home resident testified that
only eight of the 216 residents went to restaurants in the neighborhood; and that he hanonly se
a handful of residents leave the facility to go shopping, go to the park, or atteraigelig
services:™® Another resident testified that residents walk around the neighborhood and go
outside the facility to shop for toiletries and other items roughly ten to fiftlees per year, but
no more than three residents go to a patkHe also testified that residents eat out to the extent
their monthly funds allow it because the food at the facility is so bad, and thahelglees out
of the facility to get food, he does “most of [his] eating in the building up in [his] rddm.”

In addition, while the Adult Homes are located near some neighborhood amenities such
as stores, fadbod restaurants, libraries, parks, churches and synagogues, and beaches and/or
boardwalks:*® accesibility depends on how far particular residents can WHIKThe Adult

Homes are located within several blocks of public transportatfdnyt the familiarity of Adult

11p541 (S.B. Dep.) 6B4.

12p546 (A.M. Dep.) 5657.

13p545 (J.M. Dep.) 562, 5459.

14 5eeP569 (G.H. Dep.) 1388, 14041.
1151d. at136-37.

116 SeeTr. 204445 (Burstein)Tr. 511, 52124 (G.L.); Tr. 2690 (I.K.); Tr. 40407 (S.K.); Tr. 59691, 593 (S.P.)P-
540 (P.B. Dep.) 553; R537 (P.C. Dep.) 988; P-542 (L.G. Dep.) 15, 21P-541 (S.B. Dep.) 1382; R543 (R.H.
Dep.) 3441, 7980; P569 (G.H. Dep.) 1553; R538 (B.J. Dep.) 53;835 (T.M. Dep.) 3682; P546 (A.M. Dep.)
5657, 59, 6770; R545 (J.M. Dep.) 4817, 5557.

11735151 (E. Jones Report), 8:321 (S.B. Dep.) 134; R543 (R.H. Dep.) 8B2; Tr. 268889 (I.K.).

M8Tr 518 (G.L); Tr. 2688 (1.K.); Tr. 407 (S.K.); Tr. 592 (S.P.x:521 (S.B. Dep.) 19542 (L.G. Dep.) 17472;
P-534 (L.H. Dep.) 54; 569 (G.H. Dep.) 1553; R543 (R.H. Dep.) 8@1; R544 (C.H.) 8283; R535 (T.M. Dep.)
32; R546 (A.M. Dep.) 83:284:13;P-545 (IM. Dep.) 61:962; R536 (D.N. Dep.) 6&69; D-391 (D.W. Dep.) 255;
seealsoTr. 2045 (Burstein); Tr. 145 (E. Jones).
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Home residents with public transportation varies, as does the frequency withthéiresidents
use public transportatiolt? Some Adult Home residents have redufsé-Metrocard$?° One
Adult Home resident testified thahe “do[es]n’t really know the buses” in the neighborhood but
has taken the bus more than twice, that she is unfamiliar with the subway and haseonity ta
once since living in the Adult Home, and that she mostly gets around by wikifghers are
more familiar with public transportation; for example, when G.L. lived in the Adiohe, he
took public transportation with his roommate approximately once per month to*$tofideere
is evidence that a handful of residents have traveled via public transportatiornrtairentnt or
cultural events in Manhattd®

When asked whether she had observed residents coming and goirtgdrAdult
Homes, Ms. Jones testified that:

Some residents dgpme residents are quite capabldese residents have

worked around the routine of the day anake trips to the local resources, may

get on a bus and gmmewhere.People’s ability to go out of the adult home

impacted, of course, by the fact that they have litde money to use for those

types of things. But, again, there are many, many people who don’t do that, who
stay intheir room, who stay in the day room, or who sit outsidtherperimeter

197y, 518, 52728 (G.L.); Tr. 268889 (I.K.); Tr. 59293, 612 (S.P.)P540 (P.B. Dep.) 584, 5557; R541 (S.B.
Dep.) 15, 1&0;P568 (M.B. Dep.) 3537; R537 (P.C. Dep.) 98;-B42 (L.G. Dep.) 16L7, 13536; R543 (R.H.
Dep.) 8182; R569 (G.H. Dep.) 999, 142, 15%65; P534 (L.H. Dep.) 5465; R544 (C.H. Dep.) 224, 8283; R
538 (B.J. Dep.) 552, 72;P-535 (T.M. Dep.) 383, 7879; P-546 (A.M. Dep.) 84; F536 (D.N. Dep.) 6&69; D-391
(D.W. Dep.) 2527; se€eTr. 2051 (Burstein); Tr. 145 (E. Jones).

1207y, 51820 (G.L.);Tr. 2689 (1.K.);Tr. 593 (S.P.)P-568 (M.B. Dep.) 386; R357 (P.C. Dep.) 107;-B42 (L.G.
Dep.) 17576; R569 (G.H. De@.) 155; P544 (C.H. Dep.) 23; 838 (B.J. Dep.) 71;845 (J.M. Dep.) 62; 836
(D.N. Dep.) 6869 (naming two residents besides herself who have redaoed/etrocards and stating that there
might be a few others as well).

121p540 (P.B. Dep.) 554, 5557.
1227y 51718 (G.L.).

123p541 (S.B. Dep.) 149; P569 (G.H. Dep.) 999, 13031 (testifying that he took the subway to concerts in
Manhattan from time to time from 1997 to 2001535 (T.M. Dep.) 78 (testifying that he has taken the train to
Manhattarto see movies); 844 (C.H. Dep.) 18, 202 (testifying that he has gone to sporting events and concerts
in Manhattan via public transportation).
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of the adult home smoking cigarettes and, you know, being with other adult home
residents-**

She testified that the fact that some Adult Home residents come and go does getharan
conclusion that Adult Homes are segregated settings, because “there is nothiraglittheme
that's contributing toward the integration of people in their communitf@sShe explained that
“[t] he people that are going out and doing things in their community, in their neighborhood, are
people whdave takenhat initiative upon themselves. The people that need support in doing
that arenot being assisted by the adult home to have those interaction&® . . .”
\2 Organized Trips

The Adult Homes and mental health programs take residents on organizét! aips,
the regulations require adult homes to arrange for “resident participat@mimunitybased
and community-sponsored activities> Suchoutingscontribute little to residents’ integration
into the community, howeverThe residents generaliyavel as a gnap, in a bus or van, and

interact mainly with each othéf® At Park Inn Home for Adults and numerous other Adult

Homes, the number of residents who can go on each trip is limited to the number of patsons th

1247y, 72:see alsad. at 14243 (expressing reluctance to agree to the statement that “nothing preekidiests

from leaving the Adult Homes” because such a statement “paints a veryidegégure” due to the “impact of
living in an adult home with a hundred to four hundred other people and whdb#sato you in terms of exercising
independence and beiafle to initiate what your day or what your life is like.”).

125|d. at 72.
126|d. at 7273.

1277y, 2053 (Burstein); Tr. 537, 5334 (G.L.); Tr. 254647, 2578, 2580 (WaizerP-542 (L.G. Dep.) 4647, 5053;
P-546 (A.M. Dep.) 3436, 25;Tr. 15153, 173 (E. Joes) Tr. 41314 (S.K.);P-543 (R.H. Dep.) 4%0; Tr. 60810
(S.P.); P569 (G.H. Dep.) 446; P-544 (C.H. Dep.) 4@17; R536 (D.N. Dep.) 39, 480; R538 (B.J.) 4344; P-541
(S.B. Dep.) 29, 38, 534.

128N Y. Comp. Codes R. & Regs. tit. 18 § 487.7 (h).
1297r, 2061, 210405 (Burstein); SL51 (E. Jones Report) 3, 8.
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can fit in a van>° Before Park Inmecently aquired a van, it used ambulettes to take groups of
residents on monthly outings to restaurants and mdvieSeaview takes between ten and
twenty residents each month to Wendy*s.Residents of Riverdale Manor Home Auults are
taken by a mental healtlmqvider, the Federation of Employment gadidance Services
(“FEGS”), on “field trips” to museums and libraries, but the visitsadtier hours when the
facilities are closed to the general pubfit.
V. The Adult Home Setting Limits Residents’
Opportunities To Interact with People Who Do Not
Have Disabilities
Overall, Adult Homes provide little support or encouragement for residents to interac
with people who do not have disabilitiesto become integrated into the commuiaitglimit
opportunitiefor socid interactionandemployment:**
As Plaintiff’'s and Defendants’ experts agree, and as Adult Home residstified,
Adult Homes limit the development of relationships widople who do not have disabilities,

including social contacts®® While Adult Home esidents form friendships and romantic

relationships with other Adult Home resideht$many residents testified that they |ddkends

1307y, 2061 (Burstein)seealsoP542 (L.G. Dep.) 37 (testifying that outings are limited to thirteerpleethe
number of persons who can fit in a van).

1317y, 210405 (Burstein).
132p541 (S.B. Dep 5354.
13371, 256061, 80 (Waizer).

134Ty, 71-73 (E. Jones);-350 (D. Jones Report) $dult homes are required to provide case management services
that “assist[] each resident to maintain family and community tiescadeMelop new ones . . ..” N.€omp.
Codes R. & Regs. tit. 18 § 487.7 (g).

13577, 2916, 2899 (Kaufman) (testifying that by virtue of the natutkcimaracteristics of the Adult Homes, choices
in acquaintances and the development of social contacts are limiedkK&ufman Report) 2Q1; Tr. 2374
(Geller); S151 (E. Jones Report) B:535 (T.M. Dep.) 890, 10607, 11012; R538 (B.J. Dep.) 50.

1367r, 51718, 546 (G.L.) (testifying that he considered his roommate in thét Bidme to be like family, and that
they would do activities fgether such as going to the boardwalk, flying kites, and going shoppm&g3 (S.P.);
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outside the Adult Home, and to the extent such friendships exist, they often predate their
admission to the Adult Hom&’ While some residents have spoken to or met people on the

street38

other residents testified that they do not know anyone or have any friends outside of the
Adult Home*® For exanple, J.M. testified that when he lived in the Adult Home, he talked to
people in the neighborhood and visited a woman in her home, but thatl Ilever seen any

other residents of the Adult Home speaking to people in the neighbottfobue resident
testifiedthat “I met one person once [in the neighborhood] and when they fing wbe are

from, they avoid you** Another resident testified that “[y]ou’re in program, you're in home.

All your energy is surrounded with the home, so it's hard to meet different pedple.”

Tr. 383 (S.K.) (testifying that she has “a couple of friends” inAtialt Home); P538 (B.J. Dep.) 229, 3941, 53
54.

1377r. 383 (S.K.) (testifying that she doest have any friends who do not live at the Adult Home because she is
“not really involved in anything outside of the home except the [mentihhpeogram”); Tr. 59398, 603 (S.P.)
(testifying that he currently has no friends who do not live at the Athrtie); R538 (B.J. Dep.) 50P-540 (P.B.
Dep.) 45; P542 (L.G. Dep.) 78 (testifying that she does not visit anyone or regsit® from anyone who is not a
family member); F543 (R.H. Dep.) 987 (testifying that he does not know anyone who lives im#ighborhood
and is not in touch with anyone who does not live at the Adult Hore34RL.H. Dep.) 51, 5B8; P-535 (T.M.
Dep.) 35 (testifying that he does not know anyone by name who lives ailisideult Home)P-545 (J.M. Dep.)

54 (testifying that & had no friends outside of the Adult Home when he lived thef®@9RG.H. Dep.) 120, 123,
126-27.

138 p568 (M.B. Dep.) 97102 (testifying that when he lived in the Adult Home, he had “lots’stet
acquaintances”-546 (A.M. Dep.) 7980; R545 (J.M.Dep.) 6466, 54 (testifying that when he lived in the Adult
Home, he talked to people on the street “[a]ll the time” and that they wetéokimm, but that he had no friends
outside of the Adult Homep-391 (D.W. Dep.) 282, 156, 172 (testifying th&le speaks to people on the street
and that a deli employee knows him by name, but that he lost track déhisfwith whom he grew up and does
not socialize with anybody who lives outside the Adult Home excepiddamily); R546 (A.M. Dep.) 80

(tesifying that he met a woman walking her dog and played chess with anrttaanieighborhood but had no other
friends outside the Adult Home).

139p540 (P.B. Dep.) 45 (testifying that she does not have any friends whotaesidents of the Adult Home): P
534 (L.H. Dep.) 578, 52 (testifying that she does not know people “on the outside” of the Adulk ldod has
“like two friends”).

140p545 (J.M. Dep.) 6466, 71.
141p538 (B.J. Dep.) 50.
142p535 (T.M. Dep.) 11112,
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Some residents testified that they feel isolated livingénAtiult Homes-** For
example, one resident testified that “the first seveary | lived afthe Adult Home]l basically
gained 135 pounds feeding my loneline¥%.'While it is possible for a person to feel isolated in
any setting, including supported hings'*> Defendants’ expert Mr. Kaufman conceded that, by
and large, residents of supported housing feel that they are far moratedetipan residents of
group homes?®

Some Adult Home residents have visitors, although as noted above, Adult Homes place
significant restrictions on receiving visitors, such as visiting hours and requitenmat visitors
sign in*" For example, a former Adult Home resident testified that his stepfather visited him in
the Adult Home, but that his stepfather and others visit him more frequently ndve tihagsin
supported housing, because in the Adult Home there was nowhere to have a private mnversat
the visiting areas were small, guests could not join in meals, guests had to gigsia,were
not allowed to stay overnight, and visiting hours ended at 845.1®ne resident testified that
her sister and niece visited her “about twice” since she moved to the Adult Home andtthat bot
times, they went out to eat; she testified that she did not want to spend time with them i

Adult Home, because her roommate stays in the room most of the time, and she did not want to

1431d. at 8990, 11012; R544 (C.H. Dep.Y576;cf. D.W. Dep. 172 (testifying that he feels like he is part of the
community); P538 (B.J. Dep.) 56, 582. Plaintiff's Rule 611 objection to page 172:2% of D.W.’s deposition is
overruled.

144p.569 (G.H. Dep.) 260.

145 SeeTr. 235355 (Geller); Tr.28992900 (Kaufman); Tr. 3583 (Tsemberis) (testifying that he’s seen instances
of supporting housing tenants becoming “relatively isolated” but thtl@evould “rather suffer the loneliness than
move to a group setting” and would prefer to “try anckenia into the community”).

1467y, 291516 (Kaufman).
147 Seesupranote 74.
18Tr, 47779, 48184 (G.L.).
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take her visitors “downstairs” or to the “smoking rootf”Another resident testified that she
receives no visitors other than family members, and thatcdmayot spend time with her at the
Adult Home because thetaff gets in the way>° Another resident testified that her sister
sometimes picks her up and takes her to the sister’s house, but when asked whether her sist
visits with her inside the Adult Homshe answered only that her sister had “been inside” the
Adult Home beforé™' A resident testified that he never has visitors at the Adult Hfwvehile
another resident testified that no friends visit her but several relativesdiihedrshe sees them
in the lobby™?

Not many Adult Home residents visit family and friends outsidéHitrme >* and the
ones who leave to visit people do so to varying exteftsiinda Burstein, the administrator of
Park Inn, testified that residents of Park Inn “occasionallgtéethe faility to visit their
families™® She estimated that approximately ten percent of the residents have made weekend
visits to their families, and some residents have traveled out of state to visit refitides.

Adult Home resident testified thhe has visited a friend outside therre only six times in nine

years, estimated that about 25% of the residents visit their relatives outside the Adult Home (but

14971, 38385 (S.K.).

150p542 (L.G. Dep.) 78, 1685.
151p534 (L.H. Dep.) 94.
152p541 (S.B. Dep.) 83.
153p.540 (P.B. Dep.) 1099.

13471, 2637, 26633 (Lockhart) (conceding that “few” Adult Home residents visditfiamilies); Tr. 147 (E. Jones)
(testifying that she is aware of “some” residents who visit family)

1557y, 52728, 530 (G.L.)P540 (P.B. Dep.) 1334; P-541 (S.B. Dep.) 567; R568 (M.B. Dep.) 995; P-542
(L.G. Dep.) 1415, 2526, 13536; P569 (G.H. Dep.) 1120; R534 (L.H.) 5455; R538 (B.J.) 562; P-535 (T.M.
Dep.) 79;P546 (A.M. Dep.) 7980; D-391 (D.W. Dep.) 288, 15354, 181.

156 Tr. 20609.

157 Id
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that the most frequently anyone visited a relative outside the home is twiceipih), and
stated that he knew of one resident who stayed overnight at his mother’s house in the
neighborhood™ Another resident testified that he does not have any family and friends outside
the Adult Home with whom he keeps in tough.

As numerous witnesses tétd, the Adult Home setting limits opportunities for residents
to pursue employment opportuniti®8. For example, Dr. Jeffrey Gellasne of Defendants’
experts, agreed that living in a place where the phone is answered “Brooklyn Adult Care Center”
“diminishes your work options and social contacté.'Very few Adult Home residents are
employed or have volunteer positions outside of the Adult H8framd such jobs are often
short-lived. For example, one resident testified that a social worker Helpeabtain a previous
job as a messenger, but he was fired after seven W&eksiother resident testified that he kept
his previous job at a newsstand once he was admitted to the Adult Home, but the job now

occupies only three to four hours per week and no longer involves interacting with cestSmer

18 p569 (G.H. Dep.) 11-:27.

19p542 (R.H. Dep.) 96.

1%0p 538 (B.J. Dep.) 50;4835 (T.M. Dep.) 890, 10607, 11012.
1617y, 2374,

$2p-364 (NYC Adult Home Case Management Quarterly Program Data Repbdrm) OMH 43715, 43743,
43749 (indicating thadn July 15, 2008, 9 residents from Garden of Eden, 7 residents of Riverdaie, lslad 4
residents from Anna Erika were working),. 2064 (Burstein)Tr. 2637 (Lockhart); P41 (S.B. Dep.) 4@2;P546
(A.M. Dep.) 144; P569 (G.H. Dep.) 1086, 10710; Tr. 56770, 60203, 60708, 61112 (S.P.) (testifying that he
previously had a “training job” as a porter at the Bronx Psychiatrite€enor to being terminated, that he formerly
participated in a job club in Manhattan where he received training, antetkabws only two other residents who
have jobs outside of the Adult Home}5B8 (M.B. Dep.) 285, 3840; R538 (B.J. Dep.) 229 (testifying that she
volunteers weekly by going to nursing homes and hospitals to share gosis¢iRr&44 (C.H. Dep.) 3-17, 78
(testifying that he shovels snow at his former church and had held aggbeslsing attendant).

183p.541 (S.B. Dep.) 4@2.
184 p.569 (G.H. Dep.) 1083, 106.
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Another resident “helped out” at a coffee cart as a volunteer for @3eArvery small number
of residents participate in vocational training; for example, eight to twelve out of the 181
residents at Park Inn paipate in vocational trainin®® There is evidence that one Adult Home
resident obtained a GED since she moved to the Adult Home in'$985.
Vi. Mental Health Programs and Case Management
Contribute Little to Residents’ Integrationinto the
Community
Many Aduk Home residents with mental iliness receive mental health services from a
variety ofsources, including clinics, continuing day treatment programs (“CDTs"), arateor
practitioners-®® Adult homes are also required to provide basic case managemergssgrvic
and OMH’s Case Management Initiative funds independent case managers in etbeefdfit
Homes"® While some residents leave tfeilities to attend CDT or other mental health

programs, attending these programs contributes to residents’ isolation aradisepem the

mainstream of community [if&’*

185p.546 (A.M. Dep.) 144.

18677, 41717 (S.K.); Tr. 206364 (Burstein)id. at 249699, 20@-63 (testifying that some mental health programs
offer some work opportunities and that case managers help residetii® uemputer to look for jobs). Mr. Waizer
testified that staff from FEGS “could refer” Riverdale Manor resident®tational traimg programs if a resident
expresses such an interest, but his testimony does not establishythesident of Riverdale Manor was referred to
or received such training. (Tr. 262Z&e alsdd. at 2496 (testifying that “[w]e see oetses as a prevocatial
agency).)

7 p538 B.J. Dep.) 120.

%8 SeeTr. 126164 (Reilly).

1%9N.Y. Comp. Codes R. & Regs. tit. 18 § 487.7 (g). Impacted adult homes amedeiguénter into written
agreements with a provider of mental health services for “assistathcth@assessment of mental health needs, the
supervision of general mental health care and the provision of relatech@aagement services for those residents
enrolled in mental health programs.” N.Y. Comp. Codes R. & Riegt8t8 487.7 (b).

1707, 1834-35 (Dorfman) (testifying that OMH case management is in eleven Adultddamd that Defendants
have no plan to expand it).

171 Seesupranote102
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The court heard testimony from service providessn nonprofitagencieshat runmental
health programserving Adult Home residents. For example, Susan Bear testified about OMH-
licensed CDTs runypthe JewisiBoard of Family and Children’s ServiceSJewish Board”),
which have groups that focus on symptom management, spirituality, meditation, rblptions
building, medication management, cooking, and comptférsicensed CDTprograms run by
FEGS,serving Adult Home residents both on-site and off-site, are intended to help okent
community resources, learn selire and selfnedication, and prepare for employmé&tit.

While CDT programs have laudable goals for participants, the evidence denesribtaat
they have little focus on skill developmént. A December 2006 review by the New York State
Commission on the Quality of Care for and Advocacy for Persons with Disa{fiG€C”)*">
of CDT programsioted a “disconnect” between participants’ lifeatgoof gaining independent
living and job skills and the goals that the programs had set for'tfiefthe CQC report found
that some day treatment programs are characterized by group televisionvaedavatching and

art “programs,” which may only involve the provision of crayons, markers, and coloring

books!’’ Because Defendants concede tBBXT programsre “outdated,” they are trying to

121 220613, 2212.

1371, 249697 (Waizer). Mr. Waizer also deslmed FEGS's intensive psychiatric rehabilitation treatment (“IPRT”)
programs, but did not testify as to whether Adult Home residents patédipthose programsSéeid. at 250102.)

174Tr. 89798 (Duckworth)see also, e.gP-536 (D.N. Dep.) 51 (tedtiing that her program did not offer training in
skills to make her more independent).

> The CQC is an independent State agen8eeK.Y. Mental Hyg. Lawg 45.07.)
176p.93 (NYS CQC, Continuing Day Treatment Review) 13.
7\d. at1, 45, 19.
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make CDTs and other mental health services “more evieessed and recovenriented,*"®

while alsodirecting funds awafrom these types of programs.

OneAdult Home resident testified that he had been attend®@Q&progranfor
fourteen years where he and seventeen or eighteen otlienissigo to groups all day” in
which providers “tryto get us ready for the outsid®® He testified that the groups offered
“skills training” and that thgroups “sometimes” talked about jobs, but he could not remember
anything that was said about jobs, and the group leaders never talked about app|ging)
writing resumes, or lodRg in classified ad$®* Another resident testified that the mental health
program he attends, which “gives you something to do during the day,” provides artsftsnd cra
and sometimes movies and Bingo, but that the program does not offer any clasdsetp se
groups, does not talk about jobs, and has taken participants on only two trips, both to Chinese
restaurant$®

Case management is also designeaklp residentsvith independent living skills.
Defendants’ witnesses testified that case managekswithr residents to help the residents learn
about shopping, accessing community resources, and taking public transpdttafion.

example, Frances Lockhaestified that case managers from Federation of Organizations

18Ty, 148990 (Madan); Tr. 127%4 (Reilly).

1797y, 331718 (SchaefeHayes):Tr. 720, 74950 (Rosenberg)Defendants are now promoting “Personal
RecoveryOriented Services (“PROS”) in lieu of CDTs (Tr. 1248, 126265 (Reilly); Tr. 3392 (Schaefddayes);

Tr. 315860 (Myers)), but there is no evidence that PROS programs are currently bieireglofi Adult Homes or

that Adult Home residents are participatingsuch programs.Sgel242, 126265 (Reilly) (testifying that when he

left OMH in 2007, “we were looking at evéime idea of trying to come up with using a PROS model or PROS site at
maybe one of the adult homes to try to look at that as maybe an optiomgrtdrynove anghange some of the
systent’).)

1805eeP544 (C.H. Dep.) 226.

1811d. at 26, 3233.

182p541 (SB. Dep.) 2630.

1837, 174650 (Dorfman):Tr. 206061 (Burstein):Tr. 262627 (Lockhart).
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(“Federation”) teach Adult Home rekgints how to shop for clothé®’ An Adult Home resident
testified, however, that whileederation takes residents shopping for clothes twice per year,
“they don’t give you the money in your hand and let you buy your own clotfied/s. Burstein
testified that at Park Inn, case managers informally assist two or three residents at a time with
using the computer, and that that the “more sophisticated” residents use the iotiemieftor

jobs, buy clothing, or enter “chat room$® As Mr. Jones testified, 6dOMH Case Management
Initiative primarily “arrange[s] services within the existing setting,” it does not “deal frontally
with the issue of where people liv&*

To the extent that mental health programs or case management aim to teach independent
living skills, such as cooking, budgeting, and grocery shopping, residents have little or no
opportunity to practice these skills in their present living situdfforExperts for both sides
testified that the most effective way for people with mental illness tivee@nd retain skills is

to practice them in the environment in which they actually'iiVeor example, residents are

1847, 262627 (Lockhart).
185D-391 (D.W. Dep.) 135.

186Tr, 206263. Ms. Burstein also testified that approximately ten to twelve residenwrkfifh attend
psychosoial clubhouses, the purpose of which is to give residents an opportutytgrorm tasks they might not
be able to perform in the facility,” such as shopping, cooking, and prepaddgdlthough she did not testify as to
whether the Park Inn residents actually did those activities at the clubhdus2052.)

187 Tr, 1172.

188 See, e.9.P569 (G.H. Dep.) 198 (“Q. Do you feel you'gained confidence in your abilities while you've lived

at [the Adult Home]? A. It's tough to sgcause I've never beale to utilize them. | don’t know.”).)

1895152 (Duckworth Report)-8 & n.5; Tr. 6769, 170 (E. JonegJThese are more artificial activities that have
been set up with the idea that you can teach people skills in the adult hotheyhaill then takewith them to a
community placement if that ever becomes available and actually, thattermirctice in the mental health field.
We know that people with serious mental illness have difficulty reg®izing information and that the most
successful wajo teach people skills and to help them recover skills and retain skilfi&vé them practice them
on anongoing basis in the place where they live or wQrkr. 236061 (Geller) (testifying that “the system needs
to have that person exist in an @omment where they can use the skillsy; 1140 (D. Jones) (testifying that
teaching independent living skills in congregate settings is a “wagt@odfpublic time and money” because
“[pleople don't transfer skills from one setting anotheDy. Tsanberis, a fact witness, provided similar testimony
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unlikely to learn to cook in the Adult Home environment simply because a trainingrkische
installed!®® Therefore, while it is possible for Adult Home residents to benefit to some extent
from these programs. the weight of the evidence shows that they are unlikely to gain a
significant benefit from this type of training developany lasting skills-*? Inspections of the
Adult Homes haveitedviolations related to residents’ rights and ability to participate in their
surrounding community and to learn independent living skifls.
Vil. Adult Homes Discourage Residents from Engaging in
Activities of Daily Living and Foster “Learned
Helplessness”
The Adult Homes foster what witnesses for both sides haveedferias “learned
helplessnessivhen individuals are “treated as if they’re completely helpless, the helplessness
becomes a learned phenomendH."This is consistent witbefendantOMH Comnissioner

Hogan’s testimonyo the Legislature tham institutions in general, “the skills of community

living are eroded by the routines of institutional lif8> The Adult Homes discourage — and

on the basis of his own observationSe€Tr. 350 (Tsemberis) (testifying that the “research is if you tedelarn a
skill you have to be in the setting, that's where it's best learnegbulfvant tdearn how to live in the community,
you have to be in the community to do it.”).)

195152 (Duckworth Report)-8; Tr. 870 (Duckworth).
11 Seeid. at 895; P544 (C.H. Dep.) 2826.

1925152 (Duckworth Report)-8; Tr. 870 (Duckworth)see alsar. 41213 (S.K) (describing day treatment
program in which residents learned to make cakes by being told whediigrfs to put in a pan and having staff “do
the rest”); P569 (G.H. Dep.) 198.

193 Joint Stip. T 22seeD-29 (DOH Inspection Report for Sanford Home (S8p2003)) DOH 540143 (citing
Adult Home that did not have planned community activities on its actehedule).

1947y, 25759 (Tsemberis)describing a “certain passivity and helplessness and demoralizadiosets in”) Tr.
2358 (Geller) (describinjearned helplessness” and testifying that Adult Homes “absglutester learned
helplessness);-$52 (Duckworth Report) 9, 13, 18ee alsdr. 3425, 3486 (D. Jones) (describing dependency
based model of care in Adult Homes and testifying that somé Bldmne residentbave “learned the dependency
that has been part of that settipg

195 D-182 (OMH 20092010 Mental Health Update & Exec. Budget Testimony) OMH 43461.
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some outright prohibit — residents from cookifigcleaning®®” doing their own laundry?® and
administering their own medicatidii’® The Adult Homes also generally manage residents’
personal needs allowances, distributing cash to residents on specified dategsfd tifine

result is that Adult Home residents lose skills that they had prior to living in the Adult Home
such as medication managemeritecause they are forbidden from practicing those skills in the
Adult Home?®* As one former Adult Home resident testifi&fV]hen you go to an adult home,
number one, gu’re treated like a littl&id. And if you stay there long enough, you're going to

act like a little kid and you aingjoing to want to leave because you being taken care of . . . it's

1% See, e.g.P552 (Kerr Dep.) 190:5 (explaining that DOH prohibits Adult Home resideintsn cooking their

own meals)S-159 (Garden of Eden Facility Rules & Policies) (prohibitingdests from cooking and having
refrigerators in their rooms and prohibiting residents from enterméptility’s kitchen “at any time”)Tr. 481

(G.L.) (tesifying that there was no way to cook for oneself or prepare a meal fas#)gur. 5590 (S.P.)

(testifying that he used to cook his own meals before moving to the Adoie but that the Adult Home does not
allow residents to cook any of their own n®alS.B. Dep.) 81 (testifying that he wants to cook but cannot, because
he’s not “in that type of setting” and “there’s no cooking facility?}545 (J.M. Dep.) 102:403:5;cf. Tr. 206061
(Burstein) (testifying that Park Inn has a “breakfast group”lirctv participants aaprepare their own breakfast).
Defendants’ Rule 602 objection pagesl02:24103:5 of J.M.’s deposition is overruled.

197 See, e.g.P-541 (S.B. Dep.) 82 (testifying that he wants to mop for himself but do@koriis own cleaning

beause there is a housekeeper); Tr.-881(S.K.) (testifying that she is “of course” capable of cleaning her room
but does not do anything besides make the bed, because “they don’t allawdygoanything” and “that’s the way
it's done);see als&-b4 (Kadman Report) 8; Tr. 86263 (Duckworth).

1% See, €.9.5160 (Lakeside Manor Rules) (prohibiting residents from enteringathedty room); Tr. 3882

(S.K.) (testifying that she is capable of doing her own laundry but that@s not do it in the Aduttome because
residents are not allowed t#):534 (L.H. Dep.) 59P545 (J.M. Dep.) 1002:3;Tr. 49698, 53839 (G.L.)
(testifying that his former Adult Home, unlike other Adult Homes,vedld residents to do their own laundry and
that he did his own lawiny, but his roommate did not do his own laundry because the aide “kind of madehi
guilty that he was doing something that she could do for him34&(A.M. Dep.) 1034; R541(S.B. Dep.) 82;
see als®&-54 (Kaufman Report)-8.

199 Seesupranote 108

205151 (E. Jones Report) 6. G.L. testified that when he lived in thé& Bdme, he was not allowed to receive his
personal needs allowance on a monthly ba@is. 49697 (G.L.).) Some residents receiheir personal needs
allowance on a monthly basis. (See,,€lg.167 (E. Jones); Tr. 379 (S.K.) (testifying that residehésreceives her
allowance weekly but that some residents receive their allowance daily trlyyohr. 572 (S.P.) (testifyingiat he
and about fifty other residents receive their allowances at the same time egitivériy of every month).) Park Inn
allows residents to choose whether they will receive their personal nkrusnale on a daily, weekly, or monthly
basis. (Tr. 266 (Burstein).)

21T, 86263 (Duckworth) (describing the “atrophying” of medication managersietis during residents’ stay in
the Adult Homes).
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like an institution to me2*? Similarly, another former resident téigd, “the adult home fosters
complete dependency upon them to do everything for you, discourages independeriée . . . .”
Plaintiff' s expert Dennis Jones — who had been the Commissioner of Department of Mental
Health in two stateand a transitional reoer for the District of Columbia’s public mental
health system testified that Adult Homes are‘gesidency based model which means the goal
there is not really to promotedependence, it's to promote dependence and sustain
dependency®*

That the Adult Homes are a setting that fosters learned helplessness, hawesearot
mean that the individuals who live in the Adult Homes are helpless, or that they cannot and do
not manage their activities of daily living. To the contrary, the evidence Hebfeow
demonstrates that Adult Home residents are not materially different from individuals with mental
illness who live and receive services in the commuAiityAs Plaintiff's expert Elizabeth Jones
observed, the high degree of independence exhibited by AtartyHome residents is
particularly striking given the tendency of individuals to appear more dependensahtidi
when they are observed in institutional settings such as Adult HOfhés addition, some of the

current and former Adult Home residents who testified in this case engage in@dendzehalf

22p546 (A.M. Dep.) 15&5; see alsad. at211:1319, 212:11213:5. Defendants’ objection to pages 153:17
154:14 as nosresponsive is overruled.

2037r, 273435 (1.K.).

2047y, 3425;see als®-150 (D. Jones Report) Ex. 1 (resume).
205 seeinfra Partlll.B.2.h.

27Ty, 122,
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of Adult Home residents — they lobby State government, participate in raticegaftend
meetings of advocacy organizations for individuals with mental illifféss.

Viii. Defendants’ Experts Did Not Rebut theOverwhelming
Evidence That Adult Homes Are Institutions,
Segregated Settings That Impede Community
Integration

Defendantgpresented two experts, Alan Kaufman and Dr. Jeffery Geller, to rebut the
evidence thafdult Homes are segregated settitiyst impede community integration
Defendants’ experts highlighted, for example, thatAtlelt Homes arén urban settings and that
because residents are not lockethe facilities, they have opportunities to come and°gdBut
even if the Adult Homes are not ig&strictive as psychiatric hospitals in some respects, they
nonetheless are segregated, institutional settings that impede integration in the community and
foster learned helplessness. As described bel®artlll.A.2.c, the State’s supported housing
program provides far more opportunities for community integration than do Adult H@ges.
explained byMichael Newman, the Director of OMH'’s Bureau of Housing Development and
Support, 120 people living in a camgate setting in which everyone is seriously mentally ill is a
“segregated settingyhile scattereekite supported housing provides “maximum opportunities”

for integration®®®

27Ty, 53033 (G.L); P-542 (L.G. Dep.), 158%9; R543 (R.H. Dep.) 1618, 2733 (testifying that he attends
advocacy group meetings, is on the Residents’ Council, and has dravéibany);P-569 (G.H. Dep.) 1116, 22
29; P545 (J.M. Dep.) 21:224:5; R535 (T.M. Dep.) 7071 (testifying that he went to Adimy once); B891 (D.W.
Dep.) 134 (testifying that he went to Albany five times to loblryafo“[ijncrease of spending allowance, clothing
allowance, better medical and mental conditions, air conditioners indheand housing.”)Tr. 272427 (1.K.).

28 gee, e.9.554 (Kaufman Report) 9.

29T, 2162, 216970.
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Defendants’ experts opined that the setting in which a person with disabig®ss
irrelevant to the question of integration because it is possibéegdersorio feel isolated in any
kind of setting?™® The courtaccordsheseopinionslittle weight. Mr. Kaufmanconceded that,
by and largeresidents of supported housing feedt they are far more integratedo the
community than residents of group hom&sDr. Geller explicitly rejected the applicabiegal
standard for integration. He testified that he believes the Supreme CouirgyfinOlmstead
that “confinement iran institution severely diminishes the everyday life activities of individuals”
was “wrong,” and that the setting in which a person lives and receives services does not
determine whether he or she is “integraté&d.”

With respect to the institutional and segated nature of Adult Homes, Defendants’
experts and other witnesses were largely in agreement with DAI's experts, current amd forme

Adult Home residents, and other witnesS€sDefendants’ experts acknowledged the

2107y, 28992900 (Kaufman); Tr. 2292 (Geller).
#1Tr, 291516.

#27yr 2373 (Q. In your opinion, Dr. Geller, the Supreme Court was wrong wheatédsthat ‘confinement in an
institution severely diminishes the everyday life activities of indiviglircluding family relations, social contact,
work options, economic independence, educational advancement and culiahahents,’ correct? A. Based on
my own experience and evaluating scores and scostatefhospitals across the United States, yeswhey
wrong.”); S-52 (Geller Report) 2 (opining that, because integration is “simgly fionction” of the setting where a
person lives, “[tlhe questions faced in this case ... are not whether orultdt@ules are institutions with all the
connotations thereto; or whether or not adult homes are ‘segregatedssettivegever that might mean; or whether
or not those who reside in adult homes could reside in apartmentsanjthgszdegrees of support; ohether or not
supported housing per se has a more positive effect on rehabilitatioecandny; or whether or not New York
State had negative experiences with impacted adult homes; or whetfegrNew York State, pursuant to the
Americans with Disabilities Act, th@lmsteaddecision and all other considerations has created a panoply of
residential types throughout New York State.”). Put another way, &ierG view is that “there should be no
debate as to whether Mr. A or MscBnbe serviced ‘in the community.” The answer to that question is clearly,
‘ves,” he or shegan That's a separate question from the wisdom of doing so . 1d.)’ (

3 5ee, e.9.Tr. 2162 (Newman) (agreeing that “a housing situation in which 1@pig@evith serious mentilness

live in that housing situation in a congregate setting and there are no esitierdo not have serious mental
illness” is a “segregated setting”).
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institutional characteristics of thedéilt Homes?** Mr. Kaufman noted that there is generally no
expectation that individuals in Adult Homes will move to another setthgdefendants’

experts also acknowledged that characteristics of Adult Homes themselves impede the
development of social contacts and work opportunffiéssiven the extensive testimony from
Defendants’ experts that Aditomes have “institutional qualities,” “share[] characteristics with
inpatient psychiatric facilities,” and impede residents’ development of stmrigcts and
employment opportunities, the cougfectsthe fallacythatAdult Homes are not

“institutions.”*’ Indeed, while Mr. Kaufman tried to dravsamantidistinction betweea

247y, 2356 (Geller) (“Q. Dr. Geller, did you find that adult homeseisame characteristics wittstitutions? A.
Absolutely.”);id. at 2374 (“Q. So you would agree that living in a place where the phonenisradsBrooklyn
Adult Care Center’ diminishes your work options and social cas®aét Yes. Q. And you would agree then that
having visithg hours diminishes opportunities to cultivate social or family relatipashight? A. Right.”)id. at
2425 (“Q. Do you agree that there are many people with mental illneksistadult homes? A. Absolutely.d. at
2427 (“Q. Do you agree that there is an overuse of adult homes? A. #&&bhgd)uid. at 237071 (agreeing that

Adult Homes have an institutional feel and institutiilke characteristics, and are in some respects segregated
settings); idat 235657 (providing examples of Adult Homeselng institutionlike™: “lining up to get your
medication, having medication delivered while you were eating a meadj legjuired to sit in the same seat
repeatedly, having to negotiate, potentially extensively, if youewato change a roommate, not having a choice
when you first moved in who your roommate might be, having congremgjketefacilities.”); see als®&-54

(Kaufman Report) & (noting that the size, physical layout, furnishings and decoratidage adult homes give
them a similar appeance to institutional settings; adult homes also share certain routthesental health
institutions, including inflexible schedules for meals and other deidlyiies, assigned dining hall seating,
routinized program activities, public address anmeaments, and constant presence of medical and mental health
staff); Tr. 289596 (Kaufman) (testifying that Adult Homes shared characteristiiargfe psychiatric hospitals and
institutions,” including the regimented food service schedule, dispg of medication, provision of housekeeping
and laundry services without allowing residents to do these actitfigesselves, and not allowing “full freedom” as
to roommates).

2157y, 291011.

2184, at 2899 (Kaufman)$-54 (Kaufman Report) 10 (“Understandablyaaye Adult Home setting coupled with a
high proportion of residents with mental iliness can artificially limit tHergrctions of residents and constrict the
diversity of friends and acquaintances.”); Tr. 2374 (Geller).

Z7Tr. 2897 (Kaufman) (“So on balee, while | thought that they shared characteristics with inpatienhjassic
facilities, | did not think that they were actually mental health institatisattings per se.”gseeTr. 2357 (Geller).
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setting with institutional characteristics and “institutional settings pehsdgstifiedon direct
examination thafdult Homes “were large institutiori$*®

Defendants themselves have acknowledged that Adult Homes are instittitiolmal.
addition, theilwitness SusarBear, the Assistant Executive Director of a large NeuwkYity
mental health provider, described the Adult Homes located in Coney Island asuidyam
based psychiatric ghettos in which smaller groups of individuals weredaoatecommunity,
but never helped to become part oft>”

In sum, the court finds that the overwhelming weight of the evidence demongtedtes t
Adult Homes are institutions that impede residents’ interaction with individuals in the
community who do not have disabilities.

C. Supported Housing k a More Integrated Setting Than an
Adult Home

As relief in this casd)Al seeks an order requiring Defendantenable DAI's
constituents to receive services in supported housing instead of Adult Homes. Supported

housing, a type of OMH-funded “Housing for Persons with Mental llin&3ss’a setting in

28Ty 2899 (estifying that in talking to Adult Home residents, “it was clear to mefauiities of this nature had
certain artificial limitations or artificially limited who you could interact withmany casesThey were large
institutions”) (emphasis added).

#19p.284 (OMH Guiding Principles)

20 p_g73 (Letter from Susan Bear to OMH official Joseph Reilly (Jan. 9, 2005} SB54:Tr. 22362238 (Bear)
(testifying about F673).

221 Other types of OMH Housing for Persons with Mental lliness (alsoned to as “OMH community housing”)
are: (1) congregate treatment, commonly referred to as group homes erssgheommunity residences; (2)
apartment treatment; and (3) community residesiagle room occupancy (“CBRO"). (Tr. 143640.) According
to Christine MadanQMH's Director of Housing and Adulte®vices,congregate treatment is the “most highly
structured and supervised program[]” that OMH licenses, in whied0l@sidents live in a singkdte facility that
provide meals, oite services, and 24/7 staff coveragel. §t 143637.) Apartment treatment programs provide
housing in shared apartments that usually house three to five peopleearften scatteresite; residents staff
services as neededld(at 143739.) CR-SRO programs provide extendsthy housing in a singlgite facility

where 4060 residents have their own rooms designed as studio apartments or asigugigg)le bedrooms around
shared living spaces, with 24/7 staff on sitlel. &t 143940.)
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which individuals live in their own apartment and receive services to support theirsasces
tenants and their integration into the commun®MH develops supported housing by issuing
Requests for ProposdlfRFPs”) andawardingcontractdo community proiderswho will

deliver theservices’®? The providerselectexistingapartmentsn the communityor their
programs>?® Most supported housing in New York is “scattered sitdfat is, it is in the form
of rental apartments scatter@ehongvarious buildings throughout the commurfify. As used
throughout, “supported housing” refers to the scattered-site supported housing tisaeRg\for
its constituents.

The State is currently focusing on supported housing more thanfothes of OMH
housing because i icosteffective, a best practice, and what consumers #ari¥ls. Jones
explained that the modern practice in the mental health field is to start witm¢pausi “add and
subtract the supports as that person needs tféntikewise,Ms. Rosenberg testified that
supported housing reflects the most current thinking and practice in th&figdnsistent with
that view, OMH began to implement a supported housing program in“498@r. Newman, the
Director of OMH’s Bureau of Housing Development and Support, testified that segport

housing is the current focus of OMH’s housing development because it is a “succésséi,”

222Tr 192729 (Newman) (describing RFP process for Oftidded housing).

22Ty, 3483 (D. Jones) (testifying that supported housing providers “are usaagiglexisting housing,” so they do
not have to buy or build new buildings).

224Tr, 236 (Tsemberiskee alsdoint Stip. 1 11 (“Scattered site supported housing consists of aparsoeitésed
among various buildings.”).

22Ty, 2159 (Newman).
2267y 139:see als®-150 (D. Jones Report) 25.
221 Ty, 65051.

#8311 (OMH, Supported Housing Implementation Guidelines (Apr. 1990) (“1990 Suppastesirig
Implementation Guidelines”)gee als&-150 (D. Jones Report) 26.
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effective” program that gives residents “the same privacy rights as any other tenant inraHandl|
tenant relationship?*® As set forth below, the evidence demonstrates that supported housing is
a far more integrat setting than an Adult Home.

In supported housing, people with mental iliness live much hige peersvho do not
have disabilities Scattered site supported housing is a fimglized” residential settint° In
other words, it is a setting much like where individuals without disabilitie$tivé.is a
person’s homé* Residents of supported housing sometimes live alone and sometimes share
their apartment with one or more roomies®** They choose their own roommaftgs.
Sometimes they lease the apartment directly from the landlord, and sometimes they lease the
apartment from the providér>

One of the key principles of the State’s supported housing program is to “sgparat[e
housing from support services by assisting the resident to remain in the housinghoides
while the type and intensity of services vary to meet the changing needsrufittiduial.”**®

Supported housing providers and other community mental health provifigrsupport services

that vary depending upon the needs of the resfdénSupported housing providers offssic

2297y, 215960; see alsdr. 317273 (Myers) (testifying that OMH’s development efforts are centeresiipported
housing and SROs, and noting that supported housing is “less expensive’héramooising models).

#07r, 65455 (Rasenberg).
17y, 65455 (Rosenberg).

#323150 (D. Jones Report) 25; Tr. 252 (Tsemberis) (“It is their home. . . pdiisen makes a homel,] it's not like
they’re moving into a housing program that's a room in some place thatrthegraof guests in thatace. It's
their lease, it's their apartment . . . ."”); Tr. 851 (Duckworth).

2337y, 290 (Tsemberis).

1d. at 290.

?1d. at 31617.

236311 (1990 Supported Housing Implementation Guidelines) OMH 37269.
%373.33 (2007 RFP) OMH 42726.
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case management serviéé$ The number of visits from case managers can vary widely
depending on the needs of the resident, from once ¢hrtmas often as twice per d&y.

In addition to the servicasf the supported housing provider, residents can receive
additional support services, such as Assertivei@anity Treatment (“ACT”) or additional case
management services, sometimes called figite” or “blended” case manageméfit.Sam
Tsemberisthe Executive Director of the Pathways to Housing (“Pathways”) supported housing
program, testified that it is “common” for supported housing residents to have azasgemant
services in addition to those supplied by the provifferAs OMH's Director of Case
Management Servicddr. Dorfmantestified, “[a]ll residents in [OMHmental health housing, if
appropriate, are eligible and can acasthe mental health community support servic&s.”
High-levd OMH officials similarly testified that ACT and case management services, including
blended and intensive case management, are currently available to supported housing
residents®?

According to OMH, ACT *“delivers comprehensive and flexible treatment, suppaolt, a

rehabilitation services to individuals in their natural living settirf§s.An ACT team is multi

2387y, 237 (Tsemberis); Tr25253 (Reilly) (testifying that supported housing includes “some amofurase
management”).

239144344 (Madan)Tr. 217273 (Newman)Tr. 264243, 267273 (Lockhart) (testifying that she is aware of
individuals who were seen by the supported housasg ecnanager twigeer day, twice per week, and every other

day).

240 Ty, 1830, 1832 (Dorfman)r. 141416 (Reilly); Tr. 317671 (Myers).
241Tr, 237.

242Tr, 1832.

243Tr. 141415 (Reilly) (supported housing residents can receive ACT or case mamagemeéces)Tr. 317071
(Myers) (testifying that some people in supported housing receivech@@ve an intensive case manager).

244 3.97 (OMH website description of ACT3ge alsdr. 85557 (Duckworth) (testifying about-87 and that
OMH'’s description of ACT in Nework is consistent with his experience).
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disciplinary— it typically includes members from the fields of psychiatry, nursing, psycholog
and social work, with increasing involvement of substance abuse and vocational réloabilita
specialist€®® ACT teams provide services tailored to meet a client’s specific iéeds.
According to OMH’s ACT Program Guidelines, to be eligible for ACT s@wvio New York
State,individualsmust have “a severad persistent mental iliness . . . that seriously impairs
their functioning in the community,” with a “priority” given to individuals withofdinuous high
service needs that are not being met in more traditional service seffihgs.”

ACT teams can assistaipients with a wide range of service needs, including teaching
medication managemefif Theycan also assist with daily activities such as personal care and
safety, grocery shopping and cooking, purchasing and caring for clothing, hausletias,

using transportatioand othelrommunity resources, and managing finarfé@ACT teams see

245397 (OMH website description of ACT).
246&
247p_372 (OMH ACT Program Guidelines 2007) 4.

Defendants have provided a document from the Center for Urban Gutpr8arvices (“CUCS"), a third
party contracted taun New York City’s Single Point of Access (SPOA) for supported housing27@(CUCS,
Quick Reference Guide to ACT & Case Management Servs (“CUCS Guide&t ddbument indicates that to
receive ACT services in New York City, a person must either berandeurt's Assisted Outpatient order,
demonstrate a high use of inpatient hospitalizations or emergemtyservices (three or more times over the last
year), or have an inpatient hospitalization during the last year thexd laimety days or longerSéeid.) Ms. Madan
testified that these eligibility requirements do not reflect OMH’s stated€ policy guidelines, but instead
represented “more specific” guidelines for New York City agreed uponMiiyl @nd the “local government unit,”
i.e, New YorkCity. (Tr. 147778, 1537 (Madan).) As DAI's expert Mr. Jones testified, some Adult Home
residents who would need ACT to live in supported housing would me&WCS guidelines. (Tr.1125.) Mr.
Jones also testified that OMH could apply the statewidtetines in New York City, rather than the local
guidelines, in order to ensure that Adult Home residents tramisitionto supported housing receive the services
necessary to succeedd.(at 112526.)

2487, 938 (Duckworth) (testifying that “[a]ll ACT &ms expect to teach people how to manage their medicines as
part of the process of care.”); Tr. 1538 (Madan)P-372 (OMH ACT Program Guidelines 200743 listing
independent living skills taught by ACT team).

249p.372 (OMH ACT Program Guidelines 2003¥; Tr. 279, 24346 (Tsemberis). The court does not credit the
testimony of OMH employees who testified, contrary to OMH’s ACdgPam Guidelines and service providers
themselves, that ACT teams do not provide routine support in helpidgmesiwith pesonal care, taking their
medications, and housekeepingeéTr. 319496 (Myers);147879 (Madan).)
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clients on average about twice per week but can see individuals as often as twice per day if
necessary>° An ACT team assigned to a person with mental illness recendgatiged from

the hospital would typically see that person once or twice &ddpdividuals in supported
housing who receive ACT services are required to be visited at least six times per month by
members of the ACT teafi’

For example, th€athwaygprogran uses ACT with roughly 80% of its incoming clients;
the remaining 20% receive less intensive case managéme®athways routinely and
successfully helps people overcome difficulties with activities of dailgdiguch as laundry,
cooking, or using public transportation, and does not regard such challenges as “diffirst |
to deal with?*

Residents of supported housing have the same freedoms that other apartment tenants
do.** They can control their own schedules and daily If7&sThey are free to coeand go
when they like. They can live with a significant other, marry and live with a spoteseith

their children, invite guests for meals, decorate their own apartment, and haviglaver

201y, 22829 (Tsemberis) (describing ACT services in Pathways to Housing).
251 Id

#2p.372 (OMH ACT Program Guidelines 2007) 5.

2537y, 230 (Tsemberis).

4|d. at 24346.

5Ty, 50102 (G.L.); Tr. 2751 (1.K.)P546 (A.M. Dep.) 20405 (testifying that he prefers to live in supported
housing than in the Adult Home because “I get more independakt hty own medication, | do my own blood

tests, | set up my owrtkedule, | eat when | want to, | coek get an opportunity to cook. Like Thanksgiving, |

made a Thanksgiving dinner, me and my girlfriend . . . .” and that at thiehadut, “you got to eat at certain times”

or “[yJou don't eat,” unless the Adult Hontes leftovers or the resident calls in advance to let them know he or she
will be missing the meal).

26Ty, 47577, 48388 (G.L.) (describing his life in supported housing, including that hengetavn schedule for
meals, receiving visitors, and otherieaities); Tr. 29091 (Tsemberis).
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guests™’ They have the same privacy rights and freedonasgsther tenant in a landlerd
tenant relationship>® including the keys to their own apartmérit.1.K., who recently moved to
supported housingfter spending sixtegyears in an Adult Home, testified that she loves living
in her apartmer®® She explained

| can limit what | eat or | can expand my choices. | can have as much salad as |
like. | can have as little grease as | like. | can eat foods that were not permitted in

the home . ... I do my own shopping. | do my own food selection. It's ffee. |
freedom for me. It's freedom. It's being able to actually live like a mubegng
again®®*

When asked whether he had a preference between the Adult Home, where he lived/éarfiye
and supported housing, where he has been living for the last two yearex@ained

A. Definitely where | am now.

Q. Why is that?

A. I have much more freedom.

Q. To do what?

A. Anything, everything.

Q. Would you ever

A. | can have people stay overnight. | can entertain. | couldn’t do that in the
adult hone.

Q. Anything else?

A. Visitors can come anytime.

Q. And that means something to you?

A. Yes.

Q. Would you ever voluntarily come back to an adult home?
A. No.?%?

7Ty, 251 (Tsemberis). While Defendants have provided evidence thatipperted housing provider, Federation
of Organizations, imposes stricter rules in itsti&al supported housing program, such as not permittingerasitb
live with their families (Tr. 264317 (Lockhart)), this evidence does not rebut the weight of the evidence that
supported housing imposes far fewer restrictions and providesftegfreedoms than Adult Homes, and that
residents of supported hging have the same freedoms as other apartment tenants.

287y, 2160 (Newman).
97y, 251 (Tsemberis).
20Tt 2750.

#11d, at 2751.

%27Tr, 501-02.
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Dr. Tsemberiexplained thait is the very ordinariness of supported housing that resident
appreciate:

When people first move into an apartment that is so much the thing they

appreciate the most, because many of the people that we're housing out of shelters

and hospitals, especially, have been for years told when to wake up, what to eat,
whento eat, what TV channels to watch, which are selected for them, what they
watch, and when they watch it, when they can make phone calls. Every tiny
aspect of their life is decided by someone else and what people appreciate
immediately are the ordinary d&y day freedoms of things, like when you can

choose to wake up or go to sleep or watch a TV channel or eat when you are

hungry as opposed to when it’s time to eat. They seem ordinary and mundane and

are profoundly important to build a sense of well being for the péf3on.

Residents of supported housing live and receive services in integrated $éttings.
Compared to Adult Home residents, residents of supported housing have far greater
opportunities to interact witheople who do not have disabiliti@sdto be integrated into the
larger community®® In the words oMr. Newman, theDirector of OMH’s Bureau of Housing
Development and Support, supported housing provides “maximum opportunities” for community
integration?®®

3. Conclusions of Law
As noted aboveahe law requires th&{a] public entity shall administer services,

programs, and activities in the most integradetling appropriate to the needs of qualified

individuals with disabilities.”28 C.F.R. § 35.130(d). The appropriate inqtorgetermine

26371y, 29091.

24Ty, 65455 (Rosenberg)fr. 291516 (Kaufman) (testifying that in general, residents of suppouedihg feel
more integrated than residents of group homes).

257r, 65355 (Rosenberg)fr. 482487 (G.L.) (describing the guests and family members who have visiteak hi
his apartment, as well as the barbecues and holiday dinners he has preuessjo

26Ty, 2162.
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whetler a particular setting is tlenost integratedetting”is whetheiit “enables individuals

with disabilities to interact with nondisableérsons to the fullest extent possibl®Al 1, 598

F. Supp. 2d at 32kiting 28 C.F.R. § 35.130(d); 28 C.F.R. pt. 35 app. Ahe court concludes

that the large, impaetl Adult Homes at issue this casalo not enable interactions with

nondisabled persons to the fullest extent possible, and that the State’s supported housing

programs offer a setting that enablegiattions witmondisabled persons to a far greater extent.
Under the applicable standard set forth in the regulations for what constitutesote “

integrated setting,” a plaintifieed not prove that the setting at issue is an “institution” to

establisha violation of the integration mandat8eeFisher v. Okla. Health Caruth., 335 F.3d

1175, 1181 (10th Cir. 2003) (notitigat “thereis nothing in the plain language of the regulations
that limits protection to persons who are currently institutionalized” and “while it is true that the
plaintiffs in Olmsteadvere institutionalized at the time they brought their claim, nothing in the
Olmsteaddecision supports a conclusion that institutionalization is a prerequisite toesnéic

of the ADA’s integration requirements.”). akher, a plaintiff must show that the setting does not
“enable interactions with nondisabled persons to the fullest extent posdil#é[’, 598 F.

Supp. 2d at 321see als@gloseph $S561 F. Supp. 2d at 289-29MA failure to provie placement

in a setting that enables disabled individuals to interact withkdisaibled person® the fullest
extent possiblgiolates the ADAS integration mandate.”) (internal quotation makdcitation
omitted).

Whether a particular setting is an institution is nonetheless a rel@asitlerationn
determining whether gnables interactions with nondisabled persons to the fullest extent

possible. It is clear thatwhere appropriate for the patient, both the ADA and thef&r
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integrated, commmity-based treiment over institutionalizatioh.Frederick L. v.Dep’t of Pub.

Welfare(“Frederick L. 1), 364 F.3d 487, 491-92 (3d Cir. 2004). This echObssteats

recognition that “institutional placement of persons who can handle and benefddramunity
settings perpetuates unwarranted assumptions that persons so isolated arkeiocapavorthy
of participating in community life . . . and institutior@nfinement severely diminishes
individuals’ everyday activities 527 U.S. at 600.

Thecout’s factual finding that the Adult Homeseinstitutionsis compelling evidence
supporting the conclusidhat such @etting does not enable interactions witimdisabled
peopleto the fullest extent possibléddult Homes are institutions that house well over 100
people, all of whom have disabilities and most of whom have mental illness. Adult ldmmes
designed to manage and control large numbers of people and do so by estabfiskibte
routines, restricting access, and limiting personal chemckeautonomy. Residents line up to
receive meals, medicatipand money at inflexiblgcheduled times during the dajhey are
assigned seats in tieafeteria, roommateand treatment providers. They have nextdo
privacy or autonomy in their own daily lives, and they are discouraged, and mast ofte
prohibited, from managing tlreown activities of daily living, such as cooking, taking
medication, cleaningand budgeting.

These institutional qualities of the Adult Honsee relevant to the issue otegration
because thepfluence the extent to which residents can interact with individuals who do not
have disabilities.Thelarge population of the Adult Homes is relevant because many people with
mental illness living together in one setting with fexnno nondisabled persons contributes to the

segregation of Adult Home residefitsm the community As the Director of OMH’s Bureau of
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Housing Development and Support testified, a housing setting shared by 120 people, all of whom
have serious mentaliiéss, is a “segregated” settiffg. The rules and routines of the Adult
Homes place many practical limits on when residents can come and go from the f@oiéxy.
the lack of privacy and the restrictions on when and where visitors gandieed, the @dents’
ability to develop and maintain relationships with people outsidéddult Home is limited.

Thelack of autonomy antsolationfostered by the Adult Homsettingalsoinfluences
residents'opportunities to interact with people who do not hagalilities. Contrary to
Defendantsassertion that autonomy and isolation are not functions of where a persdfilives,
the Adult Home setting impedes tbpportunity for contacts with nondisabled persons. As one
residentestified,“[y]ou’ re in program, gu’re in home. All your energy is surrounded with the
home, so it's hard to meet different peop1&”Given the very nature of tiedult Homes, the
opportunities to develop social aachploymemhcontacts are extremelynited. As Defendants’
expertsconeded living in a place where the phoneasswered “Brooklyn Adult Care Center”
diminishes work options and social contacts, and being subject to visiting hours diminishes
opportunities to cultivate social or familglationships.

Regardless of whether the Adult Homes at issue are “institutions” per se or merely a
setting with “institutional characteristics,” as Defendants contidedoverwhelming evidence

demonstrates th#teinstitutional characteristiosf Adult Homesmpede residents’ ability to

27Ty, 2162.
28 Defs. PFF {1 180, 182.
#9p535 (T.M. Dep.) 11412.

59



de\elop relationships with nondisabled persons. Thus, the Adult Homes do not enable
interactions with nondisabled persons “to filléest extent possible?*°

Defendantsionetheless contenldat the AdultHomes enablenteractiors with
nondisabled persons tioe fullest extent possible because:Atlult Homesare located in
“residential areas” close teighborhood amenities such as stores, restaurants, libraries, beaches,
and/or parks(2) Adult Home residents come and go from the facilitiesQB)H-fundedcase
managers and other mental health providers available to Adult Home resideilitsite
integration” and (4) Adult Homes organize outings andsite-entertainment and activitiés.

These factors do not render Adult Homes integrated setimgstings that enable interaction
with nondisabled persons to the fullest extent possible, either on their own or as compared t
supported housing.

First, the argument that Adult Homes are the “most integrated setting” because they are
close to neighborhood amitiesis unpersuasive By that measure, any large psychiatric facility
located in an urban setting would be an integrated setting, no matter how orsitulis
described byefendants’ withness Susan Bettuie Assistant Executive Director of thewsh
Board Adult Homes are “communitgased psychiatric @ftos in which smaller groups of
individuals were located in a community, but never helped to become part6f Titte urban

locations of the Adult Homes do n@nder them the “most integrated segt for DAI’s

constituentgo receive services.

270 Bven if the court were merely to consider whether the Adult Homesnangegrated settinghe evidence at trial
clearly demonstrates that the Adult Homes at issue am@nnategrated setting, let alone the “most integrated
setting” appropriate to the needs of DAI's constituents.

2111d. 11 16872.
272 Seesupranote220.
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Second, that some Adult Home residents come and go from the facilities tayvaryin
extents does not persuade the cthat Adult Homes are the “most” integrated settingewed
in its entirety, the recordvidence establigisthat Adult Homes impede the dity of Adult
Home residents tparticipate in theicommunities outside the Home$heinflexible schedules
for medications and medimit the times when residents can be absent from the Adult Homes
The large numbers of residentsck of privacy, and restrictions on visit@iso limitthe
development of relationships with individuals outside the Adult Homes.

While Defendants assert thae Adult Home setting is nassegregated as the hospital
at issue inOlmsteacbecausédult Home residents are not locked in the facilii€¢hat does
not demonstratthat Adult Home residents are in tm®stintegrated settingas the law requires
The existence dd lesantegrated setting does nib¢monstrat¢hatthe Adult Homes arethe most
integrated settingSeeDAI |, 598 F. Supp. 2d at 331 n.42. As the court previously nevea,
theplaintiff L.C. in Olmsteadeft the institution on a regular basis

[L.C.] [r]eceive[d] a wide variety of communityare servics . . . leaving during

the day . . .via public transportation fgpersons with disabilities, to attend a daily

communitybasedprogram that included social activities, vocational opportunities

and field trips; L.C. returned on the bus eagkming to the institution.

DAI 1, 598 F. Supp. 2d 321 n.36 (quotiRgt. Reply Br.OImsteadv. L.C., No. 98-536, 1999

WL 220130,at*17-18 (S. Ct. Apr. 14, 1999)).

Third, the argument that mental health provid@silitate integration”of Adult Home
resdentsis withoutpersuasive factual support in the record. The weight cdltences to the
contrary Expertsfor both sides agreed that teaching skills in a setting in which they cannot be

applied or practiced is ineffective and does not fostegpgaddent living skills or integration.

2B Defs. PFA17576.
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Even if the mental health providers did facilitate integration to some extent, that would not
render the Adult Homes the “most” integrated setting, especially commasegported housing,
where residents can leaand practice skills in their own homeSimilarly, OMH’s Case
Managemeninitiative, which places OMHunded case managersl@ss than half of the Adult
Homesat issue in this litigatiordoes not alter the segregated nature of the setting in which
DAI's constituents receive services; the case managepy arrangeservices within the
existing setting.

Fourth, Defendants’ assertion that Adult Homes enable integtaitause residenése
occasionallytaken on trips outside the Adult Homeesd providedwith on-siterecreational
activities and entertainment failsatier thecourt’s conclusion.Theevidence at triashowsthat
outings outside the Homes contribute little to residents’ integration intmthenunity because
the residents generally trdas a group sometimes in ambulettesandinteractmainly with
each other.To cite just one example, that FE@&®&es residents on “field trips” tauseums and
libraries after hours, when the facilities are closethe general public, does not enable
interactions with people who do not have disabilities. Nahdactivitiesand entertainment
provided inside the Adult Homes.

Defendantsdditionally contendhat the residents’ degree of interaction with individuals
who do not have disabilities is a matter of choice, or at most, a function of the quality and
effectiveness of the services offered by particular mental health providers, which are outside of
the scope of the enforcement provisions of the ADARelabilitation Acf’* SeeOlmstead

527 U.S. at 603 n.14 ("We do not . . . hold that the ADA imposes on the States a ‘standard of

214 Defs. PFF {1 1885.
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care’ for whatever medical services they render, or that the ADA requires States to “provide a

certain level of benefits to individuals withsabilities.”); Doe v. Pfronmer, 148 F.3d 73, 84 (2d

Cir. 1998)(rejecting challenge to trmibstance of services provideddyonprofit organization,
where plaintiff's “challenge is not illegal discrimination against the disabled, but the substance of

the servicesprovided to him through [the nonprofit organizationP.C. v. McLaughlin913

F.2d 1033, 1041 (2d Cir. 1990) (“The [Rehabilitation] Act does not require all handicapped
persons to be provided with identical benefitsDefendants assert that while they monitor
compliance with State regulationhey cannot be held responsible under the AIDA
Rehabilitation Acffor ineffective or lowgquality services, or particularprovider’s failure to
facilitate and encourage community involveméfit.

This argument is inagsite. DAI does not seed particular standard of cafi@ its
constituents.Nor does DAI seekncreaseanforcemenof Stateregulations applicable to Adult
Homes?’® Rather, DAI seeks to have Defendants adminibtsr serviceso DAI's constituents
in the nost integrated settingppropriate to their needs. Whidmsteaddoes not impose a
“standardof care for whatever medical services [states] rendéréquires states to adhere to
the ADA’s nondscrimination mandate and administer their servicesdwitfuals inthe most
integrated setting appropriate to their neesld7 U.S.at 603 n.14*We do hold . . that States
must adhere to the ADA’s nondiscrimination requirement with regard to the sehegas fact

provide.”). As large, highlyegimenedfacilities that house many people with mental illnesa in

2%1d. § 184.

278 pJaintiff withdrew its claims alleging that Defendants failedake adequate measures to redress continued poor
conditions in Adult Homes. (Compl. 11 132, 15865; PI. Mem. Opp. Defs. Mot. for Summ. J. 79 (Docket Entry
#202) (dropping such claims ¢suse “[d]iscovery has shown that since the filing of this case defesnoave

increased their efforts to redress poor conditions in impacted adult fipjnes
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congregate settingjdult Homes have inheremtstitutional qualities that regardless of the
quality of services provide their residentsimpede opportunities fékdult Home residents to
interact with nondisabled people.

Theexistence obupported housingamore integrated satt — furtherproves that the
Adult Home setting does not enable DAI's constituents to interact with nondisabsexPéo
the fullest extent possibleSupported housing is an integrated, commulpétyed settinthat
enables interaction with nondisabled personthe fullest extent possibld®eople who live in
supported housing have the autonomy to éimd participate in their communities in essentially
the same wag/aspeople withoutlisabilities Simply put, residents of supported housang not
defined by the settinp which they receive serviceRResidents of supported housing have far
greateropportunities to interact with nondisabled persons and egrated into the larger
community. As the Director of OMH’s Bureau of Housing Development and Support testified,
supported housing provides “maximum opportunitiesifitegrationinto the community.”’

In sum,DAI has established that Defendants are motisg DAI's constituents in the
most integrated settingppropriate to their needs. As set forth below, virtually all of DAI's
constituents could be appropriately served in supported housing.

B. VIRTUALLY ALL OF DAI'S CONSTITUENTS ARE QUALIFIED FOR
SUPPORTED HOUSING

1. Legal Standard
The ADA andRehabilitation Acprovide that individuals with disabilities are entitled to
receive services in the most integrated setting that is “appropriate” to their i238sF.R. §

35.130(d); 28 C.F.R. § 41.51(dn Olmstead the Supreme Court held thasetting is

277 Tr, 2162 (Newman).
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“appropriate” for individuals if those individuals meet the “essential eligibiiguirements for

habilitation in a community based program.” 527 U.S. at 688;als®Al [, 598 F. Supp. 2dt

331. Asthis court previously notedjn]ot everyeligibility requirement is an ‘essential

eligibility requirement.”” DAI I, 598 F. Supp. 2d at 338ifing PGA Tour, Inc. v. Martin532

U.S. 661, 688 (200))
2. Findings of Fact

a. Supported Housing Targets Individuals wth Mental Iliness
Who Have Significant Needs

As OMH'’s Supported HousinignplementationGuidelines provide, supported housing
provides individuals with mental illness with a permanent place to live coupled with flexible
support services customized to each individual’s specific rfié@dehe State’supported
housing programalreadytargets individuals with mental illness who have significant né€ds.
In particular, OMH has characterized supported housing as an “approaighiede® ensure
that individualswith “serious and persistent mental illne¥8'tan choose where they want to

live.?®* In their existingsupported housing programefendanthiave imposed no requirement

2’8 5eeS-101 (OMH, Supported Housing Implementation Guidelines (reformitegd2005) (“2005 Supported
Housing Implementation Guidelines”)) OMH 375833 (2007 RFP) OMH 427288 (describing supported
housing).

2197y, 1505 (Madan) (testifying that supported housing is for indivaluéth severe and persistent mental illness);
S-101 (2005 Supported Housing Implementation Guidelines) OMH 37515 (providirgughizorted housing is an
“approach” designed to ensure that individuals with serious andtpetsisental illness can choose where they
want to live);S-17 (2005 RFP) OMH 373307 (requesting supported housing proposals targeting-trégh
individuals”).

2079 pe categorized as having a severe and persistent mental illness (“SPMI8)yatua must (a) be 18 years
of age or older, (b) have a designated mental iliness, and (c) either (1) receiveSS8Il due to a designated
mental illness, (2) currently have certain functional limitations due @s@dated mental iliness, or (3) have had
certain functional limitations prior to receiving psychiatric rehabilitationsumgports and/or medication. -{3
(2005 RFP) App. A OMH 37314.) SSI, Supplemental Security Income, and S&iid| Security Disability
Income, are income supplements for people with disabilities.

#13101 (2005 Supported Housing Implementation Guidelines) OMH 37515.
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that individuals have “minimal” support needs in order to live in supported hotiifia the
contrary,in recent yearf)MH’s Requests for Proposals (“RFPs”) for supported housave
specifically targetedhose with significant needs. For example, in 2005, OMH issued an RFP
targeting individuals who, according to them, are “high need,” defined as “a person \&ho, as
result of psychiatric disability, presents some degree of enduring dangkrailoatbers or has
historically used a disproportionate amount of the most intensive level of meaital he
services.®® Similarly, OMH issued RF®for supported housing in 2007 and 2008 for a target
population that may need ACT or Blended Case Management, and may havecarcimng
substance proble?* Robert Myers, OMH’s Senior Deputy Commissioner, testified that there
are people living in supported housing who have “extensive psychiatric rfé&ds.”

As Dr. Tsemberis pointed out, “you can put someone with severe mental illness in
supported housing and it doesn’t matter the degree of severity of illness as long adcjothen
supports to what they neet?® Supported housing offers flexible supports; as Ms. Jones

testified, “you start with a place for the person to live and you add and subtragpploets as

#235ee, £.9.5101 (2005 Supported Housing Implementation Guidelines) OMH 3761@xplaining that

supported housing is directed at people with serious and persigstal ifiness and that supported housing
provides varying levels of supportg-17 (2005 RFP) OMH 37308-33 (2007 RFP) OMH 427287; S67 (2008
RFP) OMH 43109see alsdr. 150607 (Madan) (agreeing that description of supported housingd®iS
accurate)Tr. 317071 (Myers).

2833517 (2005 RFP) OMH 37307.

284333 (2007 RFP) 428 (explaining that target population may need ACT or Blended Case Maeagend
may have a coccurring substance problem)63 (2008 RFP) OMH 43109.

25Ty, 3170671.

28Ty, 266;see alsdd. at 26566 (Tsemberis) (pointing out that most people with sereetal illness in the United
States live at home with family).
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that person needs therff” Even Defendants’ expert, Dr. Geller, conceded that “those who
resde in adult homes could reside in apartments with varying degrees of sufiport.”

b. Supported Housing Can Serve Adult Home Residents Who
Need Varying Levels of Support

New York’s supported housing programs are flexible and are more than capable of
serving virtually all Adult Home residents, including those who might have rdiatiigh
needs?®® OMH officials testified that ACT and case management services, including blended
and intensive case management, are available to supported housing ré¥ldestoted above,
such services are flexible; case managers can visit supported housing sexsdstgn as once
or even twice a day as necessaryThe evidence shows that while individuals from more
institutional settings sometimes require many visits frioenservice provider when first moving
into supported housing, those vigitsually decrease in frequenay the resident becomes

adjusted to more independent livifig. Supported housing providers routinely do assessments

27Ty, 139;see alsdr. 812 (Duckworth) (testifying that of people with serious rakifiness, “my experience has
taught me that just about everybody can make it in Supported Housmtheéipproprate level of flexible
supports).

28Ty 2370. Mr. Geller also conceded that “virtually anyone who has a chreliitating psychiatric disorder can
be provided care and treatment outside of an institutional setting wiitientfservices praded.” (d.)

2897y, 85162 (Duckworth):see alsa. 28889 (Tsemberis)téstifying that if the fte issued an RFP to provide
supported housing to adult home residents with mental illness, mamgiegyeould serve those individualB);399
(Lasicki Dep.)203 (executive director of an association of4poafit mental health residential program providers
testifying that she has “no doubt” that member organizations could Aeldt Home residents).

290 Seesupranotes240, 242, & 243

2917y, 217273 (Newman)D-399 (Lasicki Dep.) 997 (supported housing provides “fluid” case management
services)Tr. 2672 (Lockhart) (agreegnthat case managers in Federation of Organizations supported housing
visited at least one resident as often as twice a day).

2927Tr, 229 (Tsemberis) (testifying that the frequency of visits to sokmelischarged from the hospital would
“reduce over time”)Tr. 267273 (Lockhart) (testifying that services to new residents of Federatppoged
housing were able to be decreased over time); Tr. 715 (Rosenberg)ifigstiait individuals from adult homes
who moved to supported housing “would ultimately nktld support, they might go to a clinic, get some
treatment. They might have a case manager who checked in with theraramwice a month or telephone called
them.”); S-33 (2007 RFP) OMH 42727 (“It is expected that the need for services provided by therisigoagency
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as part of their worko identifythe specificsupports and servicéisat their clients will
require®®?

OMH'’s own RFPsdemonstrate the flexible nature of supported housing. RHis
describewhom OMH expects supported housing providers to serve, and they make clear that
supported housing not limited to those with minimal support needs. For example, OMH’s
2007 RFP for supported housing for Adult Home residstates:

Recipients of Supported Housing may be able to live in the community with a

minimum of staff intervention from the sponsoring agency. Others may need the

provision of additional supports such as Assertive Community Treatment (ACT)

team or Blended Case Management (BCM) services. Many recipients will be

coping with co-occurring substance abuse disorders and be at vaaiges ct

recovery?>*

That RFP goes on to note that “[s]ervices provided by the sponsoring agenegrwill
depending upon the needs of the recipiéfit.Other OMH RFPs for supported housing contain
identical or substantially similar languagg.

The responses by providers to OMH’s supported housing RFPs further demonstrate the

flexible nature of theupports available to residents of supported houSthin these responses,

the supported housing providers make clear that they are willing and able tandendials in

will decrease over time as the recipient is more fully integrated in the coityri)y Tr. 319394 (Myers) (testifying
about providers working with individuals in supported housing to “restmctioning”).

293 5eeP-748 at 4 (2009 RFP) (requiring supported housing providers to “provigaah, develop coordinated
discharge/admission plans with PC [psychiatric center] staff, antifidprovide services and supports to ensure
successful transition to the communitySge alsdr. 148687 (Madan) (testifying that applicants for supported
housing must interview with the supported housing provider).

294533 at OMH 4272@7.
295 |d.
29% 50567 (2008 RFP) OMH 43109-57 (2005 RFP) OMH 37307.

27 Defendants contend that the court should not relnese RFP responses, because DAI presented no testimony
from the providers themselvesSgeDefs. Resp. PFF 126.) The court need not conduct a detailed inquiry into the
nature of each provider’s program to reach its finding that there are segbparsing providers who seek to serve
and are capable of serving individuals with mental illness who haativedy high support needs.
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supported housing who require very high levels of sugpdrEor examplepne response noted

that the target population “will need some assistance in developing or redeveloping activities of
daily living. Some will require assistance in deyshy or redeveloping skills in self car&®

Another responsseekso serve a target population that is “institutionalized” and may require a
range of services, including medication management, assistance with budgeting a
socialization, angubstance atsetreatment® Like the RFPs themselves, several of these
supported housing providers specifically indicate in their RFP responses that sippasiag
residents with especially high service needs may need ACT while livingpjroged housing®*

A regponse notes that tliservice needs of these populations are varied” and may require ACT

%% 5ee, e.9.P-286 (Transitional Servs. for N.Y., Inc. Response to OMH RFP (Ma2@87)) OMH 42961 (“A
significant rangef functional limitations characterize the SPMI [serious and persistental illness] population
that directly impact their ability to engage in activities associated withalaaily living . . . .”); P394 (The

Bridge, Inc. Response to OMH RFP (Afr.2008)) 2 (noting that one of the target populations “ha[s] been
traditionally noncompliant with treatment while in the community (including medicategimes, seeking
appropriate followup services, etc.)”); 895 (Baltic Street AEH, Inc. ResponseQMH RFP (Mar. 26, 2008)) 2
(targeting individuals “who have the highest service needs and the kedibblbd of succeeding in other housing
programs” and stating that its program “is designed specifically ist azdividuals with high service needs aod
help them along their own recovery paths toward becoming people witlr losvszrvice needs”);-200 (FACES

NY Response to OMH RFP (Mar. 30, 2008)% %noting that the service needs of clients include “how to navigate
public transportation, how to gp for and prepare food, and how to access emergency services”; whilegirarpro
requires residents to be “capable of sedication,” ACT teams are availabley-439 (Assoc. for Rehabilitative
Case Management & Housing Response to OMH RFP (Mar. 38))280Rr440 (Center for Behavioral Health
Servs. Response to OMH RFP (Mar. 31, 2008)-24P (Postgraduate Center for Mental Health Response to OMH
RFP (Mar. 31, 2008)) 2;-R45 (Transitional Servs. for New York, Inc. Response to OMH RFP (MaR(BB))2
(noting that “the functional limitations of this population are often varigeégard to type and severity and are often
a complex mix of issues”);-B30 (Comunilife Response to OMH RFP (Mar. 29, 2007)) OMH 42990 (noting that
the target population may need assistance with “daily living skiiey have “historically used a disproportionate
amount of the most intense level of mental health services” and mag $bawe enduring degree of danger to self
or others”); P532 (Center for Behavior Health SerfResponse to OMH RFP (Mar. 29, 2007)) OMH 43075.

29p439 at 3.

300p532 at OMH 43075.

1 5ee e.q.,P-395 at 7; P439 at 3; P440 at 2; P442 at 2.Similarly, Linda Rosenberg confirmed that supported

housing providers know how to utilize ACT services to serve individwéh intensive support needs. (Tr. 655
56.) She testified that OMH in or around 2004 issued RFPs for supported howkitng Bithat provided incentives
to providers to combine the two servicekl.)(OMH received “lots of responses” toase RFPs.1d.) According to
Ms. Rosenberg, providers “know how to do” supported housing plus A@GTsamething in which they have
“developed expertise,” and it is “consistent with their missionkl?) (
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or intensive case management servicésAnother response noted that the target population
may need ACT services and may need service planning regarding “medicatipliraoce,
symptom awareness and management, and appropriate community integfation.”

Theavailability of ACT services means that even the Adult Home residents whaheave
highest needs could successfully be served in supported hdffsiAg.the responses to the
RFPs demonstrate, a significant number of supported housing providers are cortanaitte
capable of serving individuals widuchneeds.

C. Supported Housing kNot Only for Individuals Who Need
“Minimal” Supports

The evidence contradicts Defendawctntention that to live in supported housing,
individuals must be capable of seeking assistance and taking their medicatpenatetly,
must demonstrate “a significant period of psychiatric stability,” must be abiedettheir own
daily needs” andnust “maintain their apartment” with “minimal assistaht®. While several
supported housing providers impose such requirements for admission to their programs, the
evidence shows that other supported housing providers in New York successfullyessiee
who have difficulties with each of these issues. For example, Ms. Jones and Dbefisem

testified about the availability and options for support services to assist fgppotsing

302p 440 at 2.

303p442 at 2.

3043ee, e.g.D-399(Lasicki Dep.) 102 (explaining that ACT teams can help someone witlicationcompliance);

P-395, R439, R440, R442 (responses to RFPS).

395 seeDefs. PFF ] 54citing S-70 (CUCS, Supportive Housing Options NYC (2009 ed.)) OMH 43275 S
(description oflewish Board’s programs) JBFCS 48190 (description of Federation’s supported housing
program); S61 (description of FEGS’s supported apartment program445 (Madan)7Tr. 198384 (Newman);
Tr. 2220, 2224 (Bear);Tr. 264042 (Lockhart);Tr. 316971, 3193 (Myers)).
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residents with medicatiot!® OMH’s Supported Housing Guidelines targetvly-discharged
psychiatric hospital patients for supported housfigProviders’ responses to RFPs seek to
serve individuals who need assistance with medication compliance acdrsetikills>*® In
addition, while Defendants contend tifi@at “many providers’ of supported housing, individuals
must maintain their sobrief{/’ recent OMH RFPs have barred providers from screening out
applicants on the basis of substaabese issue¥’

Nor does thewadencesupport Defendants’ contention that supported hgusionly for
those with “minimal”’support need3!* First, the court does not credit the testimony of OMH
employees that supported housing is only for those who need “minimal” suppasshat

testimony is contradicted by OMH’s RFPs and numerous otk Gocuments.Second, while

Defendants rely on OMH’s 1990 Supported Housing Implementation Guidelines to support their

3087y, 8283 (E. Jones) (testifying that, although some Adult Home residentlsl need medication management or
healthrelated services in supported housing, those supports “are nothingliamfemwhat's commonly found in a
mental hellh system today”)Tr. 31617 (Tsemberis) (explaining the “whole range of options” to assist stggpor
housing residents with medication).

3075101 (1990 Supported Housing Implementation Guidelines) OMH 37516.

308p.394 at 2 (RFP response seeking to serdiiduals who have been “nazompliant with treatment,” including
medication regimes);-B39 at 3 (RFP response seeking to serve individuals needing assistaveleging or re
developing activities of daily living” and setfre skills); P442 at 2 (RFResponse seeking to serve individuals
who need service planning regarding “medication compliance and symptoenassiand management”).)

309 Defs. PFF { 54.

310p.748 (2009 RFP) 8 (“Agencies cannot reject someone for housing based solaypastthistory ocurrent
substance use of potential residents*33(2007 RFP) OMH 42730 (providing that “no exclusionary admission
criteria related to past or current substance use may be imposed” and hmttiticjairrent treatment modalities and
research indicaténat length of sobriety is a poindicator of an individual’suitability for, or success in, residential
programs”);Tr. 1528 (Madan).

311 seeDefs. PFF 1 534.

3127yr, 125253, 1386 (Reilly)Tr. 144142, 1445, 1487 (Madan); Tr. 1933, 1988 (Newman)Tr. 316971, 3194
(Myers).
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assertion, the Guidelines do not state anywhere that supported housing is only fom- or eve
targeted to- those with minimal need®?

In addition, whileseverakupported housing providers, such as FEG&nd
Federatiort™ provide more limited supports in their supported houpingramssuchevidence
does not rebut the weight of the evidetita there araumerous other supported housing
providers in New York City who are willing and able to serve individuals with much higher
needs*'® Nor is it significantthatone agency, théewish Boarghas consideregarticular Adult
Homeresidents inappropriate fiis supported housint.” That somesupported housing
providers providenore limitedservices does not demonstrate thagiported housing is “only”
for those who need minimal support, and as discussed below, supported housing providers can
and do serve former Adult Home residefifs.

Theonly document cited by Defendants that actually uses the terms “minimal support” in

reference to supported housing is a document prepared by a third party, Centbafor Ur

313 5eeS-11 (1990 Supported Housing Implementation Guidelingsle Guidelines identify as a target population
for supported housing “individuals discharged from psychiatric ceitéid. at OMH 37270.) Such individuals are
a “highly institutionalized” population with significant need&eéTr. 31011 (Tsemberis); Tr. 2559 (Waizer)
(describing newly discharged patients from psychiatric hospitdtsuasnost disabled population”).)

314 SeeS-19 (describing FEGS's residential pragrs); S61.

315SeeTr. 263942 (Lockhart). Ms. Lockhart testified that, despite her view that stggbbipusing is onlfor
individuals who are “substantially independent,” Federation has psdyiaacepted Adult Home residents and even
individuals from state psychiatric centers directly into its supportesifgprogram, that some Adult Home
residents could live in supported housing, and that she was awareastatthe new supported housing resident
whose case managers visited the apartment wlddg to assist with the transition to supported housing. (Tr.2639
40, 267072.)

31%5ee, e.9.P-286, R394, R395, R439, R440, R442, R445, R530, R532 (responses to OMH RFPs for supported
housing);see alsdr. 129:220 (E. Jones) (noting that while sersupported housing providers provided “more
limited supports,” most of the providers responding to the RFPs “wdhkpgople that are among the most
challenging to provide supports to and supported apartments”).

317Tr. 222627 (Bear) (testifying thato her knowledge, no individuals have moved from Adult Homes into Jewish
Board'’s supported housing program and that “it's natething that we would encourdye

318 Seeinfra Partlll.B.2.i.
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Community Services CUCS)), which purports to describe various “supportive housing risode
for people with mental iliness and other special needs,” though it acknowledges tiractice
and over time, variations with [each housing] model have develdpeds DAI's expert
Dennis Jones explained at trial, the CUCS document describes supported housingtimaterms
are inconsistent with OMH’s stated approach to supported housing in other doctfthémesny
event, New York City’'s Human Resourc&dministration(*HRA”), the local agency that
approves individuals’ applications for supported housing in New York City, does not rely on the
eligibility criteria set forth by CUCS in approving individuals for supported ingu$*
d. The Court Finds Credible and Persuasive the Conclusions of
DAI's Experts T hat Virtually All Adult Home Residents Could
Move to Supported Housing
At trial, DAI presented three expert withesses, Dr. Kenneth Duckworth, Denrés,J
and Elizabeth Jones, all of whom testified that virtually all Adult Home residentid be

appropriately served in supported housing. The court finds the conclusions of these @Xgerts t

credibleand persuasivé?

319 5eeS-40 (CUCS, Supptive Housing Options NYC: A Guide to Supportive Housing Models fopRewith
Mental lliness and Other Special Needs) JG 250, 844 (CUCS, Supportive Housing Options NYC (2009 ed.)
OMH 43225, 43219 (updated version 6#8).

07T, 1154,
321 SeeTr. 1838 (Kelly) (“Q. Does HRA rely on the eligibility criteria set forth by CUTA. No.”)

322 The court rejects Defendants’ contention that, because DAI's experts didrfarim formal irperson clinical
assessments of each of DAI's constituents to determintheiheach person was qualified for supported housing,
they did not use “reliable scientific principles or methods” in raagtheir opinion. (Defs. PFF | 78 11 85, 89,
91 (stating that each expert did not conduct clinical evaluations or hasssgments of individual residents).)
The court credits the opinion of DAI's experts that such assessmentdyanecgssary to determine the specific
supports that each resident would need once placggpported housing. (Tr. &34 (E. Jones) (testifymthat a
clinical assessment was unnecessary “because, at this poinptimeking individual determinations as to the
exact array of supports that people will need when they live in the coitynsetting.”); Tr. 81312 (Duckworth)
(testifying that formhclinical assessments were unnecessary because expert could “screen peopjdédpokin
specific contraindications to why they might not be able to live in the eorityi).) The court previously held that
the opinions of DAI's experts were admissible because they were basedble nelethodologiesDisability
Advocates, Inc. v. Paters¢fDAI Evidentiary Ordef), No. 03-CV-3209 (NGG), 2008 WL 5378365, at *3 (Dec.
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I Dr. Duckworth

Dr. Kenneth Duckworth is a licensed psychiatrist with twenty years of iexgerserving
people with seriosimental illness. He is tripkeoardcertified by the American Bod of
Psychiatry and Neurology in Adult Forensics, and Child and Adolessgohiatry. He has
worked in numerous different treatment settings, including hospital inpatient, ontpatie
supported housing, day treatment, emergency triage and homeless outreach. Dr. Buasvort
interviewed, directly treated, supervised, and consulted about the treatment afidisafsa
individuals with schizophrenia, bipolar illness, schizoaffective disorder, and digpreamong
other serious psychiatric disorders. Duckworth has also served as the Medical Director and
Acting Commissioner for the Massachusetts Department of Mental Health, where he was
involved with, among other things, placement of hospital patients in more integréitegssatd
the design and impheentation of Programs of Assertive Community Treatm@PACT’) —
Massachusetts’s version of New York’s ACT program — throughout Massachtiddttsshort,
Dr. Duckworth is an experienced medical professional with substantial posfalsskperience
directly relevant to assessing whether individuals with mental illness are capable of living in
supported housing.

In this case, Dr. Duckworth undertook an extensive analysis of whether Adult Home

residents could be served in supported housing. Dr. Duckworth’s analysis included a review of

22, 2008).The evidence at trial demonstrates that DAI's experts’ methodologieetoal reliable, but produced
credible and persuasive results to which the court affords significagitwei

The court notes that HRA, New York City's agency that evaluates apptisatr supported housing, does
not conduct clinical assessments of individwald relies instead on the electronic application form. (Tr.-D&307
(Kelly).) Also, Defendantséxpert Dr. Gelledid notperformclinical evaluations of Adult Home residents to assess
them for supported housing. (Tr. 2380.)

3233152 (Duckworth Repdy 1-4 & S-155 (Duckworth Resume).
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the mental health records of between 260 and 270 Adult Home residents, visits to five Adult

Homes, interviews with approximately 38 Adult Home residents, a visit to the Bathova

Housing supported housing program, and the review of numerous documents relating tq the case

including deposition transcripts of Adult Home residents, materials concernmgy bi&’s

supported housing programs, and responses to RFPs issued by OMH for supportecfffousing.
Based on his analysis tifesevoluminous materials, his visits with Adult Home residents

and supported housing residents, and his extensive experience, Dr. Duckworth concluded that

“there are no material clinical differences between adult home resmi@mhsupported housing

clients” %> He further concluded that “virtually all of the [Adult Home residents] | lookdd at

felt would make it in Supported Housing. | looked for things that would contraindicate a person

living in Supported Housing and | found relatively few of thefi?.'Dr. Duckworth specifically

considered the extent to which such contraindicationkieh he identified as severe cognitive

vulnerabilities or dementia, extreme nursing needs, and a history of active areompresent

in the Adult Home populatiof?’ While Dr. Duckworth testified that his “approach” is that

3245152 (Duckworth Report)-% & Ex. 2 (list of documents consideredy; 932 (Duckworth) (testifying that he
also read some RFP responses since drafting this report); T838@@scribing his visits with residents); 813,
817, 819 (testifying about the volume of records reviewed); Tr181@estifying about his review of deposition
transcripts). The court rejects Defendants’ contention that Dr. Duttkearitial report is flawed or otherwise
unreliable becaudar. Duckworth visited “only” five Adult Homes and spoke to 38 residesur)e of whom were
selected by MFY Legal Services. (Defs. PFF 1 81.) Defendants’ two exisérd three and eight homes
respectively, on formal group tours. (Tr. 2906 (Kaufman); Tr. 22986 (Geller).)

32235152 (Duckworth Report) See alsdr. 854 (“Q. And how, if at all, did the clients you visited at Pathways
compare to the adult home residents you visited in this case? A. Agamptimdations are identical. . . . They al
want something for themselves, it seems to me, frequently tontive independently would be the most common
theme but the populations don't differ in any impressive way that stodd ma.”).

326 Tr. 809;see alsd-152 (Duckworth Report) 289 (“[I]t is clear to me that existing supported housing programs
in New York could appropriately serve virtually every adult home resithat | encountered.”);-80 (Duckworth
Reply Report) 2; 949 (Duckworth Corrected Reply Report) 1.

3277y, 81213, 90601, 90710.
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“most anybody can make it in independent livifigf Which is consistent with his experience
placing hospital patients in more integrated settings, Dr. Duckworth did notsSipnesume”
that Adult Home resients could move to supported housifigDr. Duckworth consistently and
credibly testifiecthat he reached his conclusions on the basis of his extensive research and
experience.

Dr. Duckworth testified on cross-examination that for a very small number ofdiieé A
Home residents whose records he reviewed, he would need more information to determine
whether they were appropriate for supported housthége also testified that two individuals
lacked the requisite mental health diagnosis to make them eligibDMH housing’>* that
some residents were discharged to a nursing Hohaed that several residents had personal
care needs that might make them inappropriate for supported housing or requiigextens
supports’>* Such testimony, when weighed againstDuckworth’s detailed testimony
regarding other residents who were well qualified for supported hoti¥idges not make Dr.
Duckworth’s conclusion that “virtually all” Adult Home residents could be senwedipported

housing less credible or persuasive.

38Ty, 820.
329 Defs. PFF  82citing Tr. 820).
3307y, 90809, 91011, 91617, 906;see alsd-324, D327, D331, D249 (records of Adult Home residents).

3317r. 907:08, 914 (testifying that the records of two individuals indicated thatwleeg categorically ineligible for
OMH housing because they lacked the requisite mental health diagsesisis®-252, D336 (records of Adult
Home residents).

3327y, 904.

3337Tr, 908, 913; B252, D-330.
334

See, e.9.Tr. 82627, 83233 (testifying about particular Adutome residents whose records indicate that they
could be served in supported housing immediately).

335 The court rejects Defendants’ contention that Dr. Duckworth is biased kbduawgorks pafime at the National
Alliance for the Mentally Ill, an advocg@rganization dedicated to “improving the lives of individuals and families
affected by mental illness” (Tr. 880), and because he expressed suppdkt'fodé€xision to bring this lawsuit.
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i. Elizabeth Jones

DAI's expert Elizabeth Jones has more than thirty years of experience in the field of
mental disability, including positions as thaperintendenticector of three institutions and the
court-appointedeceiver of a psychiatric institutiorMs. Jones has focused a substantial part of
her work on the management of institutions and the planning, development, and management of
community services for people with mental illness and developmental disabilibe has also
managed the datp-day operations of two community mental health systems, in which she had a
leadership role in planning, developirgd implementing services in integrated settings as an
alternative to institutional care. Ms. Jones has served as an expert consultdirigega
institutional conditions and the development of alternative community-based programs in
Massachusetts, Texas, North Dakota, lowa, Michigan, Romania, Bulgaria, agd&3&r°

In forming her expert opinions in this case, Ms. Jones visited twhreg-impacted
Adult Homes for a total of approximately seventy-five hours. These visitegdedIsix
announced, “formal” tours of Adult Homesnr-which Defendants’ experts also participated
and seventeen unannounced, “informal” visits to various Adult HSMeBuring her visits, Ms.
Jones personally interviewed 179 residents, some for as long as twdfio8he also spoke to

clinicians, nurses, social workers, and a psychiatrist at some of the Adult Hbenessited, and

(Defs. PFF § 8Qiting D-222 (email from Dr. Duckworth to Plaiiff's counsel).) As Dr. Duckworth’s testimony
at trial demonstrates, he expressed support for DAI not because he bddguidhe question of whether Adult
Home residents are qualified to live in supported housing, but becausereétition to articles he had read about
the Adult Homes in The New York Times. (Tr. 948.)

33¢35151 (E. Jones Report) 1:154 (E. Jones Resume).

337Tr. 4546 (E. Jones)f. Tr. 229596 (Geller) (describing a total of eight visits to Adult Homes, each with a
“rather largegroup” that included attorneys and experts for both sides and staff ancsaMitiee Adult Homes).

3383151 (E. Jones Report)2
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also had some conversations with social workers about particular resSifertsaddition, Ms.
Jones employed three social workers who observed conditions and interviewed an &é@itiona
residents in Seaview Manor, Riverdale Manor and Garden of Eden and prepared esramari
their observatins forherreview. Ms. Jones also considered deposition transcripts and numerous
other documents relating to the issues in this case in forming her expert dffinion.

The social workers employed by Ms. Jones also reviewed a numtasident records
from three of the Adult Home¥! Ms. Joneghen reviewed the social workers’ notes on those
records, and also reviewed roughly twenty to twenty-five of those recordf hémsesponding
to the expert report of Defendants’ exdert Geller, Ms. Jones reviead over one hundred
additional records of Adult Horresidents**?

On the basis of her research and experience, Ms. Jones concludeatttialy all”
Adult Home residents could be served in a more integrated setting, including supported
housing®** She found that “there was no reason that [Adoini residentsjouldn’t live in
supported housing if the appropriate supports were provided to them,” and that she “saw nothing

in [her] visits to the adult homes that would lead [her] to believe that people requiretharore

%97y, 10203.

3405151 (E. Jones Report)2.& Ex. 3 (list of documents reviewed).
%17y, 50.

2|4,

33Ty, 100; S157 (E. Jones Reply Reportyor the same reasons listed in né®ethe court rejects Defendants’
assertion that Ms. Jones “supported Plaintiff’s position in this bafore she completed her research,” which refers
to a“workplan” prepared nine months after she began her investigationiéh Ws. Jones states some of the
conclusions that appear in her final report. (Defs. PFF §i86g(Tr. 19098).) Ms. Jones testified thiay the time
she prepared that document, she had already visited 13 Adult Hatieady more thaanyof Defendants’
witnesses in their entire investigationand had spoken to “numerous residents.” (Tr. 198.) Ms. Jones explained
that, based on those visits and conversations, she had “formeldaheonviction that [Adult Home residents]

could live in supported housing with supportsld.X Ms. Jones explained that the “workplan” simply reflected her
thencurrent thinking on how her report would be structured, and that she wadldéehasecher conclusions if the
remaining ten Adult Homes she subsequently visited had been diffbes the first thirteen. (Tr. 192.) They
werenot. (Tr. 19293.)

78



is available already in the communityNew York or that they presented any particular
challenge other than what we work with every day in the field of mental hé&ltiécording
to Ms. Jones, while some Adult Home residents would neednigglpnedication management,
or various health related services, the “array of supports [that would be neededirang
unfamiliar to what's commonly found in a mental health system totfayMs. Jones further
concluded thathere are “many” Adult Homeesidents who could live in their own apartment
“with little or no support.?4®

Ms. Jones also found that Adult Honteemselveslo not provide intensive suppant
supervision for people with high needs. To the contrary, Adult Homes “do not providevatensi
supervision to people . . . they have restrictive rules and practices, but they do not provide

individualized attention to people. So, many people have a place to stay and theyihave the

meals and their medicine, but not a whole lot more than that.”

344Tr. 113;seeid. at 8081.

35Ty, 82. Defendants contend that Ms. Jones did not providecfaalble evidence that ACT services are
commonly used in New York to provide services to individuals in suppbdasing.” (Defs. PFE90.) The court
finds that Ms. Jones’s testimony demonstrates familiarity with@tgg housing in New York suffiont to form her
opinion. To the extent that Ms. Jones’s conclusions are based orumptse about the availability of ACT
services in particular, the court notes that the evidence demonstrategpgwated housing residents can and do
receive ACT servicesSeesupranote240.

346Tr. 8384 (E. Joneskee alsid. 14344 (testifying that the Adult Home residents who come and go from the
Adult Homes can live in apartments and require little support).

347Tr. 80(E. Jones)see alsad. at 142 (testifying that Adult Homes provide “minimal” supervision);5% (E.
Jones Reply Report) 1 (noting that she “do[es] not think that the adnét betting provides supports to the extent
cited as necessary in Dr. Geller&port”).

Defendants dispute Ms. Jones’s conclusion that Adult Homes provigenarimal supervision, citing
regulations requiringdult homes to provide supervision, N.Y. Comp. Codes R. & Regs. tit. 18 §d)g¥),and
the testimony of Ms. Burstein dggbing the provision of supervision and services at Park Inn. (Defs. REBpL9
20 (citing Tr. 204651).) First, citing regulations requiring supervision is not evidence tha&dhlt Homes in fact
provide such supervision. Second, Ms. Bursteirssrteony is insufficient to rebut Ms. Jones’s conclusion. Ms.
Burstein testified that (1) Park Inn has 38 staff members, includétigidins, housekeepers, maintenance workers,
and bookkeepers; (2) Park Inn contracts with other entities to provideigisgts, medical doctors, and social
workers who come to the Adult Home on a regular basis; and (3) resittents @asite psychiatric clinics. See
Tr. 204648.) That there is such staff does not establish that the staff segdahasresidents, nooés the existence
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Ms. Jones testified that these two observatiotiat{1) Adult Homes do not provide
intensive support and (2) Adult Home residents in supported housing would not require more
support thans already available in the community in New Yertkrovide the bsis for her
conclusion that virtually all Adult Home residents could move to supported hotSikighile
Ms. Jones had previously testified at deposition that her “starting point is thatreyeguld
live in community housing . . . virtually everyone could live in supported housing . . . if the
appropriate supports are provided®the evidence demonstrates that Ms. Jones did not simply
assume in this case that Adult Home residents could be served in supported housimgnig reac
her opinion. Rather, slegedibly and consistently testified about her extensive factual
observations that formed the basis for her conclusions.

iii. Dennis Jones

DAI's expert Dennis Jones served as the top mental health official for the state of Indiana

from 1981 to 1988 and the top mental health official for the state of Texas from 1988 to 1994.

He was also appointed by a federal district court as the transitional receiverDasttict of

of psychiatric clinics establish that the residents receive supervisionBuvtgein also testified that Park Inn, which
has 181 residents, has “one personal care attendant on every shift,” ahd iaiting Nurse Service provides
home health attendants for “individuals who require more thandihie lrome is required to or equipped to
provide,” estimating that about sixty residents have home healtfdattes. Id. at 204849.) That some Adult
Home residents receive assistance from home health attendants througteassparate from the Adult Home
does not rebut Ms. Jones’s conclusion, based on her extensive obasraataesearch in this case, that Adult
Homes themselves do not provide intensive support.

In addition, Ms. Joes'’s conclusion is consistent with other testimony at t{aéeTr. 709 (Rosenberg)
(testifying that Adult Home residents have “less support in margst#isan supported housing residents; they are
“left [to] their own devices[] a lot of the time”).Lonsistent with the finding that Adult Homes do not provide
extensive support is the testimony of former OMH and DOH official Dsdadiner that Adult Homes are
appropriate for an individual “who has a mental illness who is able tintileendently or wih some supportive
services.” (Tr. 1730).

348Tr, 80-81.

349 Defs. PFF 1 89cfting Tr. 11516). To the extent that Ms. Jones’s testimony indicates an approach thaaltyirt
everyone” could live in the community, such an approach is consistent withols’s many years of experience
planning, developing and implementing services in integrated sedtings alternative to institutional care.
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Columbia’s mental health system from 2000 to 2002 and later became a federalacotant im
the same action, position he still holds today. As part of his role as transitional receiver, Mr.
Jones developed a plan to completely restructure the public mental health system in the District
of Columbia. Mr. Jones also served from 1994 to 20@Beasdministrator/CEO of the largest
community mental health center in Indiaha.

Mr. Jones’s analysis and investigation in this case included review of docyefsis
to four Adult Homes, and conversations with Adult Home residents and visits to camymun
mental health providers, including supported housing proviiérAs part of his research in this
case, Mr. Jones analyzed data from the Assessment Project, a study from New York Presbyterian
Hospital that Defendants commissioned to collect data regemesidents of nineteen adult
homes, including fifteen of the Adult Homes at issue A&reMr. Jones worked with Dr. Ivor
Groves, arexpert in data analis to devise an algorithm to assess whether the Adult Home
residents irthefifteen Adult Homes wex not opposed to moving, and also whether those

residents would need a high or low level of supptriThat algorithmdetermined that of the

#035150 (D. Jones Report}d & Ex. 1 (Resume of Dennis Jonesde alsdr. 984 (D. Jones) (describing his
experience).

%1 Defendants criticize Mr. Jones’s supposed “reliance” on the report sfiile Care Facilities Workgroup
(“Workgroup Report”), discussed in P&itB.2.f infra, whichconcludedhat 6,000 people with emtal ilinessn

adult homes could and should be served in more integrated sefiibwfs. PFF 1 92.At trial, Mr. Jones explained
that while he found it significant and worth considering in his repattalfvery serious and diligent group of many
high level people across the departments” concluded 080 people could be served in more integrated settings,
“I didn’t conclude that 6,000 people could be move(ilt. 1127;see alsad. at 1128 (“I feel like I'm repeating
myself. | did not conclude that 6,000 people could move. | had no basis arouhdavmake that determination.

| was simply citing a work group that had met very diligently oveeréiog of time, made a number of
recommendations; and that was one.”).) The evidence demongtet®t. Jones considered the Workgroup
Report as “worth considering” and “significantthat it was probative, but not dispositive, to his conclusion that
virtually all Adult Home residents could be served in supported housing.

%235eeS-150 (D. Jones Repb) 3-5 & Ex. 2 (listing materials considered).
%3 The court discusses the findings of the Assessment Projeattsi|l.B.2.g andlll.C.2.c, infra.
%4Tr. 104850.
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2,080 residents in the sample, 1,769 would be able to live in supported housing with relatively
little support and 311 would need greater suppdttThe algorithm also determined that 1,536
would not be opposed to moving to supported housing and 544 would be résfs@afthose
who were non-resistant, only 199 would need a high level of supPdvtr. Jones testifie that
the Assessment Project dateowed “a large majority of people who, giviée right situation,
would choose to [move to supported housing]” and “the amount of supports that people are
going to need out there are within what | would consider theerahgyhat the New York system
can accommodate™ On the basis of his extensive experience and his investigation in this case,
Mr. Jones concluded that “virtually all mentally ill adult home residents are able to live in
integrated community settings suah supported housing>
e. OMH'’s Former Senior Deputy Commissioner Believes That
Virtually All Adult Home Residents Could Move to Supported
Housing
Former OMH Senior Deputy Commissioner Linda Rosenberg testified orexatitl
persuasivelyhat, based on her firsthand observations from working in New York’s mental

health system until 2004, virtually all Adult Home residents are qualified for segpoousing.

Ms. Rosenberg served from 1997 to 2004 as the Senior Deputy Commissioner for OMH, where

355

356

357

== =

8Ty, 1051. The court rejects Defendants’ contention that Mr. Jones’s conclissiawied because he relied on the
data from the State’s own Assessment Projéioefs. PFF 1 94 (contending that the Assessment Project was not
meant to be housing assessment).) As explained more fully below, one of the migidke Assessment Project
was to assess residents’ needs and desires concerning housing, and threldatantso determining whether Adult
Home residents are qualifieo moveto supported housingSeeinfra note388) In addition, while Dr. Groves,

with whom Mr. Jones worked, identified some inconsistencies iAseessment Project data, both Dr. Groves and
Mr. Jones consideratie data to be reliable overallSeeinfra notes407, 408)

3935150 (D. Jones Report) 18ee alsdar. 995 (D. Jones).
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she oversaw the “community system of care for people with serious mentaafiidacluding

OMH'’s housing services as well as, at one point, all of New York’s state Hespitas.

Rosenberg has had extensive experience dating back to the 1970s with adult homes and adult
home residents, including the ones at issue in this kasg met “probably literally

thousands” of adult home residents as a result of her OMH position as well as previtbusspos
with community mental health clinics and Stasychiatric hosipals.>*** According to Ms.

Rosenberg, Adult Home residents “by and large have similar characteristics” to residents of
supported housing, and are placed in Adult Homes by “luck of the draw for the most part” rathe
thanby any clinical determination thatii an appropriatsetting®®? Ms. Rosenberg further

testified that Adult Homes offer “less support in many cases” than supporteddidbsicause

you are left on your own devices . . . the home has meals but doesn’t have much more than that
going on anyway. lItisn’t as if you are tak[en] care of in an intensive wayssutile home

brings in a home health care agency . 33 'Ms. Rosenberg did not do a “housing assessment”
for particular Adult Home residents or review their treatment recfdder opinion that Adult
Home residentas a grougnave “similar characteristics” to residents of supported housing and
other types of OMH community housing is based orelperiencenanaging OMH community

housing, in which she had an opportunity to become famitir Adult Homes, meet thousands

of adult ome residentdncluding ones at issue in this case, and form an opinion about Adult

301r, 636.
%11d. at 64042.
%21d. at 709.
331d. at 709.
41d. at 77276.
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Home residents’ qualifications to move to supported hou§hghe court finds that, based on
her years of experience as a hrghkingOMH official until 2004, including extensive
experience witlAdult Homes and Adult Bime residents, the testimony of NRosenberg that
virtually all Adult Home residents could be served in supported hoisirgdibleand
persuasive.
f. Defendants’Own Adult Care FacilitiesWorkgroup Concluded
That Large Numbers of Adult Home Residents Could and
Should Receive Services in More Integrated Settings
In response to a series of article002 abouAdult Homesby Clifford Levy in The
New York Times, GeernorGeorge Patakionvened the Adult Care Facilities Workgroup to
conduct a comprehensive review of adult home policies, programs, and fin&ficifiee
Workgroup focused on 12,00@dividuals with mental illness who live edult homes, most of
which ae in or near New York City®” Joseph Reilly, who formerly held high positions at
OMH and DOHandwas astaff member of the Workgroup, testified that the Workgroup was

convened in a “crisis atmospher&® The Workgroup was comprised of a “blue riblpamel”

of various stakeholders in the mental health system, including clinicians, ieaitl

3% 1d. at 70810, 773. While the court struck portions of Ms. Rosenberg’s affidavit as inailoigslay opinion
testimony prior to resolving the parties’ summary judgment motionstgtrdaed at trial that Ms. Rosenberg Wwbu
be allowed to testify as a lay witness as to the qualifications of Adult Haitkenés to move, provided that

Plaintiff laid an adequate foundation. (Tr. 708 (sidebar addressing scope of Ms. Rosenberg’s testimony).) The
court finds that Plaintiffaid an adequate foundation, because Ms. Rosenberg’s conclusions are roetemhin h
personal perceptions formed over time during her work at OMH and in NekisYoental health system. Fed. R.
Evid. 701;see United States v. Riga#90 F.3d 208, 224 (2d Cir. 200Bank of China v. NBM LLC 359 F.3d 171,
181-82 (2d Cir. 2004).

38Ty, 1369 (Reilly);167273 (Wollner). The court excluded the articles as hearsay but noted that evidence that the
Workgroup was created in response to the articles is admissible. DAdnifaiy Order2008 WL 5378365, at * 21
& n.10.

%73103 (Report of the Adult Care Facilities Workgroup (Oct. 2002) (“WorkgroymRd) DOH 86158.
368
Tr. 1369.
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providers, and Adult Home operatdfS. The Workgroup members were selected by the
Governor’s office and included well-knoview York State experts on mental hedith The
Governor’s office was active in shaping the Workgroup’s agéffd@he Workgroup was
staffed by thirtyeight employees of OMH and/or DOYf These employees did not merely
provide ministerial assistance to the Workgroup; they made editorial and caiceptu
contributions to the Workgroup and put together the final Workgroup r&ofhe CoChair of
the New Models Sub-workgroup, Karen Schimke, viewed the final Workgroup report as a
document “submitted by the Health Department to the Health Departiiént.”

In 2002, the Adult Care Facilities Workgroup proposed that 6,000 of the 12,000
individuals withmengl illness living inadult homes be helped to movenore integrated
settings and proposed a timeline to mahemto supported housing by March 2098. The
12,000 individuals on whom the Workgroup focugsedudes the Adult Home residents at issue
in this case-theWorkgroup Report noted that “most” of these 12,000 individwéls mental
ilinesslive in adult home#$n or near New York City, anda*substatmal proportionlive in
facilities with the largest capacity’® The Workgroup’s proposakas based on the
Workgroup’sfindings that these residerttad similar characteristics to individuals living more

independently, a finding that was made after substantial study, deliberations@aatinethat

397y, 161619, 1673 (Wollner).

3701d. at 1674, 168%B9.

3711d. at 1673.

3721d. at 167475; S-103 (Workgroup Report) DOH 862414 (listing staff).
373 D-394 (Schimke Dep.) 1534.

374 |d.

375 Joint Stip. 1 13 (stating that the Workgroup Report “proposed a timelineofgngnat least 6,000 adult home
residents with psychiatric disabilities into papted housing by March 2009").

37635103 (Workgroup Report) DOH 86158.
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included presentations from a variety of experts and field visits to variousdyhessing®’’
As there waslittle reliable and current clinical datan these 12,00sidents’ the Workgroup
members, who wergelected by Defendants for their expertise and experience, developed
working assumptions about thesidentsheeds®’® The Workgroup Report noted that “[t]he
operational construct for [adult home residents with mental illness] wasgtedion the belief
that all needed congregate level care and are too fragile to live more indepent@ritly.”
rejected this premise, finding that “[a] great many people with many of the same issues and
needs live every day in integrated, community settings across NewSyatek®®°

Upon its completion, the WorkgroupePort was presented to the th@ammissioner of
DOH, Antonia Novello, who “applauded” the Repdtt. No member of the Workgroup objected
to or dissented from the Workgroup’s finding that large numbers of aoluk mesidents with

mental illness- a population that includes the Adult Horesidents at issue in this casshould

be served imore independent settings.

377D-394 (Schimke Dep.) 123803 (Workgroup Report) DOH 86248 (listing presentations to and site visits by
the New Models Subworkgroup)r. 137676 (Reilly) (describing research adties of the New Models
Subworkgroup and agreeing that the Workgroup “relied on a broad array ofiatfon that it gathered [after]
diligent effort”).

3785103 at DOH 86156 (noting the lack of clinical data, which it stated “svbalremedied through
implementation of the recommendations in this report”). The Workgrouglajeed a working assumption that the
functioning of the adult home residents would follow a normal bellecdistribution along an “independence,
dependence line.”SeeD-394 (Schimke Dep.) 106, 1401, 12223; S103 at DOH 86157 thl.-2.)

3795103 at DOH 86141.

30|d.: see alsd-394 (Schimke Dep.) 300 (agreeing that the Workgroup developed a conerejast the
“existing paradigm that most of the residents with mental illad®sare in adult homes are at a very low end of
independence or ability fandependence”).

31D-394 (Schimke Dep)81.

382 5eeTr. 1376 (Reilly) (“Q. Was there a dissentiraport appended to the Workgroup’s report? A. There was only
one report.”).
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g. New York Presbyterian Hospital's Assessment Project,
Commissioned by Defendants, Establishes ThAdult Home
Residents Could Be Served iSupported Housing
In December 2002, Defendants commissioned a study from New York Presbyterian
Hospital (the “Assessment Projecthiat collectedata regarding adult home residents, including
many of the residestat issue in this litigationDefendants paid a total of $1.3 million to New
York Presbyterian Hospital for the surv&y. Ms. Rosenberg testified that in her view, the
Assessment Project waart ofa mission td'deflect[] . . . what had become a crifis the
Governor’s office.*®* The Assessment Project was conducted by Dr. Martha Bruce, an expert in
population-based survey design and sampling procedures who had previously been involved in
designing between fifteen and twenty such suri&ysn addition Defendants themselves had
“a great deal of input” into the design of the suré®yThe Assessment Project assessed 2,611
residents in nineteen adult homes, including fifteen of the Adult Homes ahiss1&’
One of the purposes of the Assessment Project was to assess adult home residents’

housing needs and desir&8.Dr. Bruce testified at her deposition that one of the intended uses

for the Assessmeitroject data was to “screen for residents wight benefit fronchanging

383 Joint Stp.  7;Tr. 1678 (Wollner); F583 (Bruce Dep.) 1224.
4Ty, 73940.

385 p583 (Bruce Dep.) 16.

3864,

387 Joint Stip. T 8.

38 p583 (Bruce Dep.) 667:7; R555 (Liebman Dep.) 25, 1335; see alsd'r. 167678 (Wollner) (testifying that

one of the purposes wasdetermine who would benefit from a higher or lower level of carée court notes that
while Dr. Bruce testified that “I didn’'t do an assessment for people’sitnguand that the Assessment could not be
used to make a “final determination” regarding housing placementsamd “screening process™-f83 (Bruce
Dep.) 20102, 5556, 132, 203)the weight of the evidence demonstrates that a purpose of the Assessijemtt P
was to assess Adult Home residents’ housing needs and desires.

87



housing tcamore supportive or more independesitting®® and that, to the best of her
understanding)OH officials such as Glenn Liebman and Lisa Wickanderstood this
purpose®® Lisa Wickens testified thahe Assessment Projesiirvey questiondealtso much

with housing optins that she was actually concertigat residentsvould believethey wouldbe
offered alternative housing if they participated in the suf¥&yAdult Home administrator Ms.
Burstein testified that when the assessors from the Assessment Project canfaltdtiéome,
they informed the residents that “they would be interviewing them to see who wosiblyos
qualify in the future for independent housing, and they did let them know that there would be
independent housing available to them at some pdift.”

The Assessment Project data demonstréasthe vast majority of adulbme residents
arenot seriously impaired and could be served in supported hoti€inet. 1% of residents
participated in the survey, a very high respaase3** Although the vast majority of adult home
residents had mental iliness, only 7% of residents had “severe cognitivenmapis’; 66.4%
had no cognitive impairments> The statistics regarding cognitive impairments were not self

reported; rather, they were the results of menglistexaminations administered by the

surveyors>® Only a small percentage of residents reported needing assistance with activities of

39p 583 (BruceDep) 66-67:7.

390)d. at67-68. Defendants’ Rule 402 and 602 objections to pages-68:148 of Dr. Bruce’s deposition is
overruled. The court finds the testimony relevant and based suffic@npersonal knowledge.

391 p566 (Wickens Dep.) 745.

392Tr. 210708.

3937y, 1051 (D. Jones).

394p583 (Bruce Dep.) 73.

3%1d. at 103, 104P-586 (Adult Home Assessment Project Powerpoint Presentation I®1&2004)) NYPH 1494,
39%Tr. 89394 (Duckworth).
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daily living.>*” As Mr. Jones testified, 68.4% of those surveyed had done some meaningful work
in the previous two yearS® 67% of those surveyed had one or no hospitalizations in the last
three years®

Dr. Ivor Groves, who worked witRlaintiff's expertMr. Jones to perform aanalysis of
the Assessment Project dakrtaining to residents of tiedult Homes at issue in this litigation,
testified that virtually all Adult Home residents could live in supported hod&inBr. Groves
has more than thirtfive years of experience working in mental health and related areas of
human services. Dr. Groves worked in a large stadptial for nine years and managedblicly
operated human services programs for fifteen years, including five ygheshighest mental
health position in the state of Florida. Dr. Groves has served both as a project direct
program evaluations arassessments and as a consumer of evaluations and assessments of adult
mental health consumers and programs. He is currently a consultant develomnglaating
mental health and related human services programs for children and*&dults.

Based on his rgew of the Assessment Project ddda, Groves found that Adult Home
residents “are not a seriously impaired population in the vast majority; metdregglon’t have
1402

severe cognitive deficits and they don’t have real significant problemslyridang skills.

Dr. Groves testified that, in his view, “the vast majority” of Adult Home resgl&auld live in

397 p583 (Bruce Dep.) 1602.
398 Tr, 102829.
399d. at 102930.

400 p|aintiff retained Dr. Groves as an expert, and Dr. Groves worked with Flaiather experts in this litigation.
Plaintiff did not call Dr. Groves as a witness at trial; Defendants substigealled Dr. Groves as their trial
witness.

4013156 (Groves Repori).
12Ty, 3072.
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supported housing with appropriate suppoft8.Thathis analysis of the Assessment Project
data was for Adult Home residents in the “aggregateieaning that he did not evaluate
individual medical or mental health records or performeénson clinical assessmefffs- does
not undermine the credibilityr persuasivenesd his conclusion that the vast majority of Adult
Home residents, according to the Assessment Project data, are qualifepgdorted
housing?®

The court is persuaded by the testimony of Dr. Groves and Mr. Jones that thenkssess
Project data is reliableWhile Dr. Groves noted that there were some inconsistencies in
participantresponses and that some of the data wasegsdited by participantS? Dr. Groves
confirmedthatoverall, he considered the survey data reliable:

At one point, | sat down and said: What are all of the possible issues around the

Columbia Presbyterian dat&nd | made a list. And those, those were the items

that Ithought about. In terms of the analysis we did and the data wedaskd,

think that that, those limitations significandjfected that analysis in the data?
The answer is n&’’

Mr. Jones similagt found theAssessment Project data relialigstifying that this was a

very rich set of data, frankly better than you get in most deem@king projects, where

03Ty, 3074;see als®-156 (Groves Report) 4 (opining that “most, if not all, of the residersiolt Homes could
live in the community with appropriate levels of support”).

04 SeeDefs. PFF { 95cting Tr. 307982, 307375 (Groves)).

“%5|n addition, while Dr. Groves revised his algorithm based on conaigesirby Plaintiff's other experts and
Plaintiff's counsel that the original algorithm he designed wasrandating individuals who were both qualified
and unopposed to living in supped housing, the court finds Dr. Groves’s explanations for the revisidiblere
(Defs. PFF 1 96c¢fting Tr. 30883094 (Groves); 1097100 (Jones)).) As Dr. Groves explained, after running the
original analysis, DAI's experts determined that the resudt® “undeirepresentative” of the persons in the Homes
who could live in supported housing. (Tr. 3091 (Groves).) Dr. Grovesieaglthat he revised the algorithm so
that it filtered out individuals with “severe cognitive impairments of peablems in adaptive living,” as well as
those who had expressed that they “definitely don’t want to leaeeAdhilt Home, as opposed to all residents who
did not express an affirmative desire to leaud.) (

4% Defs. PFF 1 95 n.10ifing Tr. 309496 (Groves)).
“97Tr. 309596 (emphasis added).
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you really knew something about the psychiatric history, you knew something about the
level of impairment and you knew something about the physical history, the degree of
cooperabn, all those sorts of thingd®® While Dr. Gellersuggestethatthe residents

who did not respond to the survey were, on average, more disabled than the responding
residentsheacknowledged that some of those whomAksessment Projentissed

were probably “on their own going places” and wathierefore likely be lesgisabled

that the individuals who participated in the Assessri&nt.

The generally high cognitive drability levels of Adult Home residents reflected in the
Assessment Project data demonstrates “a huge mismatch” between Adult Home residents and the
custodial setting in which they resif®. Mr. Jones — who, as noted abolas run the mental
health systems of two states and the District of Columlgigedibly testified that OMH should
have regarded this data as indicating “a big problem” requiring “a very seridtisyear
initiative.”*'*

h. There Are No Material Differences Between Adult Home
Residents and Supported Housing Residents

Adult Home residents do not have more severe disabilities than individualsyalread
served by Diendants in supported housing. As noted above, DAI's constituents have one or

more major mental ilinesses, such as schizophrenia, bipolar disorder, and/oriateptess

“%8Tr. 1036.

499Tr, 2333.

49Ty 1037 (D. Jones).
411|d. at 103738.

12 Seesupranotes.
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There is generally littldistinction between the psychiatric characteristics of Adult Home
residents and supported housing residé&hits.

People with mental illness are often placed in Adult Homes not focalireasos, but
because the Adult¢ine is the only housing available when they are discharged from the
psychiatrichospital*** For example, Adult Home resident S.K. testified at trial that when she
was discharged from the psychiatnaspital, although she “wantéal really get an apartment of
my own,” the only option offered to her was an Adutrie**® Prior to being placed ithe
Adult Home, S.K. lived with clinical depression successfully in the community foostltwenty
years?'® S K. raised a family of four d@dren living in her own home on Long Island, where she
cooked, cleaned, shopped, and did the yard Wdrlafter her husband died, she moved to an
apartment in Astoria and worked for five years as a nurse’s aide, whemokluate of patients
and adminitered their medication8® S.K. then moved to Georgia to live with her daughter,
and worked there for five years at a supermarket'tfeliShe moved back to New York to live

with her sister, but was then voluntarily hospitalized due to an episode of seversidaffés

After her hospitalization, S.K.’s sister refused to allow her to move back in witiebause the

“13Tr, 287 (Tsemberis)fr. 854 (Duckworth)Tr. 52-53 (E. Jones)Tr. 709 (Rosenberg)d-394 (Schimke Dep.) 50
52;S-103 (Workgroup Report) DOH 8614The court does not find persuasive the testimony of Jonas Waizer, the
CEO of FEGS, that Adult Home residents are “very disabled” (Tr. 25&@guse Mr. Waizer’s view of Adult

Home residents resslfrom cursory observations made while visiting Riverdale Manoegmtiate and implement
FEGS's case management program there. (Tr. 2558;28Y7

4Ty, 646, 709 (Rosenberdp-394 (Schimke Dep.) 101; P-68 (Stone Memo).
“51r, 372.

418 |d. at 361.

“71d. at 36164.

“181d. at 36466.

419|d. at 367609.

420|d. at 37071, 397.
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sister “couldn’t cope with” S.K.’s depressidfi. Although S.K. wanted to live in an apartment,
the psychiatric hospital instead discharjedto anAdult Home??* S.K. also testified about her
ability to live independently. She testified that she is “well able to take care of a place on my
own” and that she is able to manage her own money and do her own cféarsihg testified
that she would be “well able to manage [her] own medication” in a supported apdftm&tte
testified that the only support she would need in her own apartment would be “somebdldy to ca
in on me once in a while just to see how things are doing. I'd like to have somebody there that
could call.”® Nevertheless, S.K. was placed in an Adult Home upon her discharge from the
hospital. The other current and former Adult Home residents who testified,ahtiading
Defendants’ witness, l.Ksimilarly testified that tky were given little or no choice about being
placed in an Adult Hom&®

Nor are Adult Homes designed to provide individuals with mental illinéssthe
intensive levels of carand supervisiothat Defendants claim Adult Home residergguire??’
To the contrary, because supervision in Adult Homes is minimal, individuals in Aduk$iom

must be able to live with some degree of independ&fcadult Homes aractuallyprohibited

4211d. at 371.
4221d. at 37172.
4231d. at 372, 380, 382.

424Tr. 377-78; see alsd-394 (S.K.’s application prior to discharge from psychiatric hospital té FtiR “New
York Supportive Housing”) SM1441, 1448 (psychosocial summary indicating ah&s been “medication
compliant” and “is able to manage her medication independently”).

425Tr, 390;see alsd-394 at SM1437, 14404, 1448.

42Ty, 448 (G.L.)(testifying that his choices were antpterm psychiatric facility or an Adult Home); Tr. 552
(S.P.) (that the only choice offered was the Adult Home); Tr. 26R5 (testifying that the Adult Home “was the
only thing offered” tcher upon discharge from the hospital).

427 Seesupranotes39, 40, 41.
28 Seesupranote347.
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by State regulationsom admitting people who, for example, need “continual medical or nursing
care or supervision,” pose danger to themselves or others, have an “unstable” coediitiain
requiring “continual skilled observations,” chronically require the physgsibtance of another

e429

person to walk, or have chronic unmanagexntinence:

I. Supported Housing Providers Can and Do Serve Adult Home
Residents

The evidence at trial also showed that numehMew York supported housing providers
do not view Adult Home residents as having needs incompatible with supported housing; indeed,
several of them already successfully sdorener Adult Home residents. Dr. Tsemberis of the
Pathways to Housing supported housing program testified that Pathwaysviedsfiserformer
Adult Home residents, all of whom “did very well” in supported houéffigAnother supported
housing provider, Transitional Services for New York, Inc., in a response to an RFRHby
described its experience transitioning three Adult Home residents into supportet)tasusery
similar to transitioning other individisga

TSI . . . successfully transitioned three individuals into SupportesiHg from

local Adult homes. All three of these individuals have remained successfully

housed and their transition into independent living was similar to the non-adult

home referrals. These three tenants required assistance at a level typical of a

referral coming from a long term resident of an apartment treatment program;

adjusting their budgeting to meet their monthly financial obligations, developing
resources in the community meet their treatment needs, developing a new daily

routine, accessing recreational resources in their new neighborhood and
developing vocational supports to return to wotk.

429 N.Y. Comp. Codes R. & Regs. tit. 18187.4 (listing categories of people whom Adult Homes may not admit).
07Ty, 281-82.
431 p.286 (RFP Response) OMH 42975.
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In 2007, seven different supported housing providers submitted proposals in response to
OMH’s RFPto implementhe legislative initiative fo60 supported housing beds for Adult
Home resident8® Each of these providers sought to sekdelt Home residents in its
supported housing prograrfis. OMH awarded contracts to three of thesgen provider§*
Those supported housing beds were subsequently developel, sirty of those beds are
either filled or are in the processtuding filled by Adult Home residenté®

The court also heard testimony from two former Adult Home residents who are now
successfully living in supported housing: G.L. and I.K. After livingmAdult Home for five
years, G.L. moved to a supported housing apartment run by Pathways to Housing 4 2006.
Prior to living inan Adult Home, G.L. did his own cooking and cleaning, managed his own
medications, made and kept medical and mental health appointments, and handled his own
money?3” Now that he is in supported housing, he currently manages his own medication and
finances and does his own cleaning, shopping, cooking, and latifidByL. has been successful
in supported housing without using ACT servié&s].K. moved to supported housing in April
2009 after sixteen years in an Adult Home. She now does her own laundry and shopping, and

cooks her own meaf$? |.K. testified that she is extremely happy living in supported hoféing.

4327r. 15091511 (Madan); 293 (OMH’s responses to agency proposais alssupranote50.
433p.293 (OMH responses to agency proposals).

4347y, 1782 (Dorfman); Tr. 1511 (Madan).

435Tr. 1794 (Dorfman).

438Tr. 441, 443 (G.L.).

*71d. at 44647, 492.

*®|d. at 46364, 48586, 495, 496, 498.

439d. at. 4509.

“0Tr, 2685, 2751.
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J- Defendants’ Witnesses Conceded That Significant Numbers of
Residents Could Be Served in Supported Housing

A number of Defendants’ own witnesses do not dispute that there are many Aohdt H
residents who could be served in supported housing with appropriate supEfgsdants’
expert, Dr. Geller, testified that “[a]Jbout 50 percent of the individuals who would oeebei
eligible could go to some form of supported housing either inatedy, after transitional
residence, with ACT, or with intensive ACT* High-level State employedsstified that there
are “undisputedly” Adult Home residents who could be served successfully in sdpporte
housing®* They also testified thaadult Home rsidents have been served successfally
supported housind* Adult Home administrator Ms. Bugsh testified that “often the [Adult
Home] residents have the ability to live independeritly.’Ms. Lockhart, who worked at
Federation, which has a small supported housing program, testified that some Adellt Hom

residents could live in supported housfi§.Dr. Bruce, who oversaw the Assessment Project,

41Ty, 275051 (“ love it . .. . It's freedom. It's being able to live like a human being again.”).

42Ty, 2409;see alsad. at 2370 (Q. And you agree that those who reside in adult homes could residetimeptar
with varying degrees of support, correct? A. Correcid)at 233 (“But there are certainly some percentage who
are, you know, about on their own going places who were just nevemtherethey did thassessment. We would
think those people might be highly likely to be able to go to supported hdysidgat 2384(*Q. And | think you
also testified earlier that residents who get out and about are highlytbkiedéyable to live in supported housing.
Was that your testimony? A. Yes.”) (Geller).

37Ty, 1304 (Reilly);see alsd®-564 (Tacoranti Dep.) 2286 (agreeingbased on her experience of moving Adult
Home residents to supported housing following Adult Home céssithat there are current Adult Home residents
who could live in supported housing).

44Ty, 1521 (Madan).
445Tr, 2084.
446Tr. 2636 (Lockhart).
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testified that there are individuals in adult homes who are qualified and willing to move to
supported housing'’

K. The Court Is Not Persuadedby Dr. Geller’'s Claim That Only
Half of Adult Home Residents Could Ever Be Served in
Supported Housing

The court is not persuaded by the opinion of Defendants’ expert Dr. Geller that only
about half of Adult Home residents could eventually be served in supported housing, with or
without ACT service$*® Dr. Gdler’s conclusions ignore important evidence about supported
housing in New York. Thegre alsdased oDr. Geller'smistaken belief that Adult Home
residents magonstitute a immediatedanger to themselves or others.

Dr. Geller is a boardertified psychiatrist, the Director of Public Sector Psychiatry at the
University of Massachusetts Medical School, and the Vice President of the American Psychiatric
Association**® He has extensive experience teaching, working in psychiatric hospitals and
community mental health settings, and treating patf&fitBor his initial report, Dr. Geller
visited eight Adult Homes and several types of mental housing and reviewed numerous
documents, includinthe medical and mental health records of 188 Adult Home residents from
an initial list of residents Plaintiff claimed were qualified to be served in supported héising.

For his second report, Dr. Geller reviewed additional records as destromp Plaintiff’s list of

“47p583 (Bruce Dep.) 111. Defendants’ objections pursuant to Rules 402, 602, aaré\@rruled. The

evidence is relevant and based on Dr. Bruce’s personal knowledge as a resulisskgsment Project and
observations she had made. Nor is this testimorgniigsible under Rule 701. In any event, even if the court were
not to consider this portion of Dr. Bruce’s testimony, the record is eepigh testimony from both sides, from fact
witnesses and experts alike, that there are Adult Home residents wbldeaérved in supported housing.

448 Tr, 2409, 2370.
449 Seeid. at 228590.
450 Seeid.

51 Seeid. at 232223; see generall$-52 (Geller Report).
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residents from the Assessment Project data and determined what supports woutsserynec
order for those residents to live in supported housing, though he disagreed with Blaietiff
that all of those residents could be served in supported holi8ing.

In his first report, Dr. Geller concluded that only 63 of the 188 residents whose rkeords
reviewed (33.5%) were “in the residential setting most appropriate totwes, i.e., they

should remain in Adult Homeg$™

He cancluded that 16% of the sample could appropriately
live in supported housing, and 21% could live in other types of mental health hdiske.did
not consider the residents’ preferen€&sHe testified that because the sample was taken from
those whom Platiff claimedwerequalified to move, if @ampleweretaken of all Adult Home
residents, the percentage would be lofv&rin his second report, Dr. Geller concluded that
approximately 25% of the residents could live in supported housing without additiona
services®” As noted above, however, Dr. Geller testified at trial that 50% of the Adult Home
residents whose records he reviewed could eventually be appropriately served iteduppor
housing with or without ACT services, and that every single current Adult Homenesaléd
live in apartments with varying degrees of supfttt.

Dr. Geller reached his conclusions without adequately investigating thg ahili

willingness of New York’s supported housing providers to serve Adult Home residants

forming his opinion about the capabilities of New York’s supported housing providers, Dr.

452Tr. 232526.

4533552 (Geller Report) 36.

454|d. at 3738; Tr. 231011, 2318109.

4%1d. at 231819.

401d. at 232223,

457353 (Geller Second Report) 10; Tr. 2329.
458 Seeid. at 2409, 2370.
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Geller reviewed only two responses to OMH's supported housing RFPs, both of which were

seeking exclusively to serve homeless individualscategorically excludeddult Home

residents from applying for beds developed under those RE®Y. Geller conceded that he

was unaware of, and did not review a single response to, OMH’s 2007 RFP to create 60
supported housing beds specifically for Adult Home refeffIsln concludng from the two
inapplicable RFP responses that New York’s supported housing providers could not provide the
level of services that Adult Home residents purportedly would require, Dr. @ltedid not

consider that supported housing residents canrob&wvices such as ACT or intensive case
management to assist them with support needs that are beyond the capabitigesipported
housing providef®*

Dr. Geller’s conclusion that many Adult Home residexressnot appropriate candidates
for supportedhousing is also flawed becauseé based on theistaken belief that some Adult
Home residentposean immediate danger to themselves or otf®&r&or example, he testified
that DAI's expert failed to take into account whether Adult Home residents ptasagported
housing might “jump dfa roof” or “set fires,*** but acknowledged on crossamination that
Adult Homes are not permitted to admit such individd4ls.

Dr. Geller’'s analysis of the service needs of certain Adult Home residents likely

overestimges the amount of services they would require in supported housing. Dr. Geller

49|d. at 2412, 2414.

480|d. at 241516.

“11d. at 241214,

21d. at 2368.

483|d. at 232830.

541d. at 236869; see als@upranote429,

99



estimated the number of hours of services various Adult Home residents would ifettpaiye i
moved to supported housing without considering the extent to which the residesslyu
receive these services in the Adult Hoffie DAI's experts provided several examples of
residents whom Dr. Geller had deemed unfit for supported housing but who in fact appeared to
have fairly limited support needs. Ms. Jones testified that alkhbugGeller classified one
Adult Home resident as needing “24/7 support,” the individual actually lived fairly
independently at the Adult Hon& Dr. Duckworth discussed three instances in which he
disagreed with Dr. Geller that particular Adult Homedests could not live in supported
housing®®’ In light of the evidence that Adult Homes provide very minimal assistance with
activities of daily living?®® Dr. Geller’s conclusion likely substantially overstates the amount of
services Adult Home residents wtd require in supported housifi%.

Dr. Geller’s testimony that it would be “inhumane” and “possibly dangerous” ¢te jla
Adult Home residents in supported housing because, for example, individuals mighd fget[
while learning to cook,” and that Adult Home residents should therefore be taught indgpende
living skills in the Adult Home before moving to more independent setfiflgs contradictedy
the weight of the evidence. Witnesses for both digitfied thaindependent living skills

cannot effectively be taught institutional or congregate settings, because the individuals are

%5 Tr. 240304.

466 SeeTr. 12223.

47Ty, 84250; see alsd®571, R572, R573 (records of Adult Home residents).
%8 Seesupranote347.

%9 SeeTr. 88-89 (E. Jones) (testifying that Dr. Geller's analysis was flaweduse Dr. Geller claimed that
residents would need services in supported housing that those resideatnot receiving in the Adult Homes).

40552 (Geller Report) 2, 17; Tr. 2341.
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unable to practice the skills that are tautjiitDr. Geller himself testified thathe system needs
to have that person exist in an environment where they caheiskills”*’? In any eventACT
teams can assist individuals with learning independent living skills in their own H6ties.
addition, the Pathways supported houginggram, whiclkspecifically seeks out and successfully
serves some of the hardéstsave individuals inthe mental health system,jisst one example

of a supported housing provider that cafelyserve individuals with a very wide range of
support needs’®

l. In Practice, OMH DoesNot Require Individuals Leaving
Institutional Settings To ProceedThrough a “Linear
Continuum”

SeveralOMH officials testified thatndividuals with mental illness coming from
institutional settings must move through a “linear continuum” of gradually less restrictive service
settings over a period of years before they may “graduate” to fully intddratesing’’®> The
weight of the evidence including DefendanDMH CommissioneMichael Hogars testimony
to the Legislature- contradicts this seferving and inaccurate testimorihile OMH
continues to license and/or fund different types of Housing for Persons with Meressl®

individuals in OMH housing are not required to move from setting to setWpbile remnants

471 Seesupranotes189, 190, 191, 192
42Ty, 236061.
473 Seesupranotes248 249,

47Ty, 247 (Tsemberis) (“Q. Swyould it be fair to say you wouldn’t shy away from diffictdtserve clients? A. |
think we seek them out and sometimes you actually have to fight the system tanggt the

475 SeeTr. 124853 (Rélly) (describing secalled “linear continuum”); Tr. 21789 (Myers);see alsdr. 143644
(Madan) (describing “hierarchical” types of OMH housing).

476 Seesupranote221; Tr. 317677 (Myers) (testifying that wite the focus of OMH’s housing development is
supported housing, OMH does not plan to eliminate other types of housing).
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of the continuum approach may still persist in the programs of some community pré{idees,
linear continuum model imconsistent with OMH’®wn current practices and principlé€
CommissioneHogan disavowethe “linear continuum” modeh his recent testimony to
the Legislature He stated that while “many staff and advocates have come to believe” in the
linear continuum model, that model is “inherently problematic” because “movisgeésially
stressful for people with psychiatric disabilities and can contribute to probleims-a
hospitalization.*”® According to Commissioner Hogan, New York has now shifted its focus to
creating “safe, decent and affordable housing that is available long term, linked to flexible
services that can be increased or decreased as né&ed.”
As early as 1990, when OMH created its Supported Housing Implementatioslitasd
it acknowledged the limitations of the continuum model:
Although many individuals have received beneficial rehabilitation from the
community residence program, which has helped them to live successfully in the
community, the limitations of this appach have become apparent. People do not
want to move each time they make progress in their rehabilitation; often

affordable housing is not available for peoplettarisitiori into; and many
people do not want or may not require the structure of damsal progranf®:

477 See, €.9.570 (CUCS Supportive Housing Options in NYC (2009 ed))221518 (Bear) (testifying about the
Jewish Board'’s progranfisS-76 (description of the Jewish Board’s programs); Tr. 2BB9Waizer) (describing
FEGS's programs);-S8, S59, S60, S61, S62 (describing each level of FEGS’s programs and their eligibility
criteria);see alsdr. 299300 (Tsemberis) (acknowledgitige existence of mental health professionals who support
the linear continuum model, but “[c]ertainly not the ones that | know, ngikie “real sea change” in the last ten
years away from the continuum model ); Defs. Resp. PFF 15 (notinigvthaupported housing providers cited by
Plaintiff as examples of supported housing providers who servenbiggh target populations also operate a
continuum of housing optionsiting P-394, R442).

"8 See, e.9.P-590 (20082009 Executive Budget Recommendation Higfiis Testimony (Jan. 29, 2008) (Comm’r
Hogan Testimony)) 4567 (2008 RFP) OMH 43108 (targeting leaty residents of psychiatric hospitals for
supported housing).

49 P590 (Comm'’r Hogan Testimony) 4.
480 Id

81511 (1990 Supported Housing Implementation Guidelines) OMH 3728®rdS-101 (2005 Supported
Housing Implementation Guidelines) OMH 375%ége alsd®59 (OMH Guiding Principles) 2 (noting thtn]ost
peoplewant permanent, integrated housing that is not bundled with suppotdesefirousing alsousing)”).
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Ms. Rosenberg testified that by the time she left OMH in 2004, the linear continusmealky
being abandoned by both New York and most plat&tcording to Ms. Rosenberg:

[tihe whole issue of a continuum is also an old idea. It used to be thought that

people had to move from . . . large congregate settings, to smaller congregate

settings, to having a few roommates to eventually graduating to their own
apartment. Nobody really thinks that much anymore. First of all, it wouildebe
asking me to move every few months or every year or so just because | have to.

So, it’s quite disruptive, and also there is no evidence to show that people do

better in the long run with you going through the continuum and, in fact, [people]

could be placed directly in their own apartments with the right supportsdand]

be quite successfif?

Ms. Rosenberg also made clear that OMH did not develop different types of setiiiggssas
part of any deliberate effort to create a “linear continuungugh which individuals needing
housing would transition; rathédMH over time began creating more integrated forms of
housing as its thinking evolved about the best way to promote rect¥ery.

There isadditionalevidence thaOMH no longer follows the continuum modeDMH’s
supported housing RFPs further demonstrate that individuals leaving institutidingisseted
not transition through gradually less restrictive service settings bigi@@uating” to supported
housing. In recent years, OMH has issued several RFPs for supported housing ifictllgpec

target individuals leaving institutions such as psychiatric centers, hospitats)ygrand Adult

Homes?*®® TheseRFPs received numerous responses from supported housing providers eager to

4821y 755,
4831d. at 653.

484|d. at 75556.

85 See, e.g.P-748 (2009 RFP) 4 (targetimmirrent residents of OMH psychiatric centers who have resided there for

one year or longerB-67 (2008 RFP) OMH 43108 (targeting psychiatric center patiprisan inmates, individuals
with Assisted Outpatient Treatment (“AOT8)ders);S-17 (2005 RFP) OMH 37306 (targeting psychiatric center
patients, prison inmates, acute psychiatric unit patients, and individitial&@T orders);S-33 (2007 RFP) OMH
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serve those populatiof&®

DAI's experts, all of whom have worked in the mental health field for decadebetest
that the “linear continuum” approach is no longer widely accepted. Dr. Duckworfletesiat
“the idea that people need to go through transitional housing, another move, another siep, | thi
has been debunked pretty definitively in our fieltf."Ms. Jones testified that the continuum
approach is “outdated,” and the accepted approach in the states where she has worked is to
provide individuals with permanent housing and add or subtract supports based on their specific

needs*®®

Mr. Jones testified that the continuum model is “archaic” and that New Yo#gudsvi
on it have “changed pretty significantly” in the last five to ten y&&r&ranced ockhart—a
former Federation of Organizations employee called by Defendants to testify thattieedsrll
followed the “continuum” approach in operating its prograrasknowledged that even
Federation sometimes accepts individuals into their supported gaqarsigrams directly from
psychiatric centers without requiring those individuals to move through a contifttium.

Finally, to the extent the linear continuum of care model has ever been OMH policy

Adult Homes are simply not a part of that continulifnThe evidence shows that Adult Homes

42726(targeting Adult Home resident®ee alsdr. 153031 (Madan) (testifying that in some of its RFPs, OMH
has required supported housing providers to accept referrals from psgat@aters and prisons).

88Ty, 347879 (D. Jones) (testifying that 30 to 40 providers responding to the 2005 RFP proposkdfadatgly
1,500 beds)see alsdr. 106665 (D. Jones) (identifying numerous RFP responses).

487 Tr, 846.
488Tr 13638.

89Ty, 114041;id. at 1143 (testifying that the continuum model was consideredapractice in the 1970s and
1980s).

*90Tr. 267071. Ms. Lockhart also acknowledged that Federation has previously accepteHda residents
into its supported housing progranid.(at 2640.)

491 D-394 (Schimke Dep.) 489; Tr. 872: (Duckworth) (tesfying that adult homes are “not part of a continuum of
care”).
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are not transitional residences designed to prepare residents for more indepéanderdther,
they are permanent “destinatiorfé* Even Defendants’ expert, Mr. Kaufman, agrees that OMH
views Adult Homes as “permanent” placements and “does netadelt homes as rehabilitation
settings designed to transition consumers from supervised to independent sé&ttings.”

m. Failure To File a Formal Application for Supported Housing
Does Not Preclude Adult Home Residentsom Being
Quialified To Receive Services in Supported Housing

OMH currently requires individuals seeking to live in any OMH-funded housing in New
York City to submit an application to New York City’'s Human Resources Adminatrat
(“HRA").*** Defendants contenithat Adult Home residents are not “qualified” for supported
housing unless they have applied and have been approved for supported hotisiag 83
The court rejects this contention. The evidence shbatsHRA is merely &ureaucratic
“clearinghouse” for OMHunded housing whose determinations of individualstability for a
particular type of housing are often subject to change. In any event, many Adulrétidents
lack ameaningful opportunity to submit an application to HRA for the housing of theirechoic

Christine Madan, OMH'’s Director of Housing and Adult Servickescribed HRA as a
“clearinghouse for receiving applications for housing for persotismental illness in the

city.”*%® Based on this applicationcalled an “HRA 2010(ef*®’ — HRA decides the types of

492Tr. 7576 (E. Jones) (testifying that Adult Homes are “permanent placenmasttslesigned for transition; people
stay “20 or 30 years with no hope of moving to a community settiiig”"872(Duckworth) (testifying that Adult
Homes are “destinations”3ee alsdr. 69091 (Rosenberg) (testifying that “certainly no one seems to leave unless
they get rehospitalized or get ill and go to the hospital for a physical reason”)

493Tr, 291011; S54 (Kaufman Report) 5.

494Tr. 127677 (Reilly); Tr. 2628 (Lockhart); Tr. 1463 (Madan).
49 seeDefs. PFF 1 6467.

49 Tr. 146162,
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housing for which an applicant may appty. In New York City, a Single Point of Access
(“SPOA”) system links housing applicants who have been approved by HRA to providers who
administer the type of housing for which the applicant was appf6vedsing SPOA to apply

for housing is optional; an individual catsoapply directly to housing providers after receiving
HRA approval’® If an individual uses the SPOA process, he or she is guaranteed interviews
with three housing provider8® Individual housing providers make the final determination as to
whether to accept an applicant into their residential programs.

Theevidence at trial made clear that an HRA determination of eligilbdity particular
level of housing is not a reliable indication of the type of housing in which an individudl coul
successfully be serve® Kathleen Kelly ofHRA also testified that HRA determinations are
“not written in stone.®®* To the contrary, it is a “flexible process,” in which a service provider

can “call the reviewer” or “transmadditional information” if the service provider disagrees with

497D-271 (New York City Supportive Housing Referral Application (HRA 2010(&}je previous version of the
HRA application was the “RA 2000,” which was substantially similar to the HRA 2010(e), exttegitthe HRA

201Qe)is electronic, includes questions about domestic violence, and has a sepdieagapform for families.
(Tr. 189596.)

498 Tr. 1463 (Madan)Tr. 1913 (Kelly).

49 SeeTr. 146470 (Madan) (describing SPOA process and testifying that SPOA wigmeeso improve access to

different types of housing, particularly for those who have hditdlify finding a placement). OMH has contracted
with CUCS to operate the SPOANew York City. (d. at 146465.) CUCS maintains a “vacancy report” on their
website for various types of housindd.(at 1465.)

*0Tr, 1464 (Madan).

011d. at 146870 (Madan). If an applicant is unsuccessful after these interviews, he or skeuast a case
conference in which OMH, the housing provider, the applicant, and theapsitreatment provider participate, to
determine whether there are steps that could be taken to approve the appliceat®ept. $eeid.)

502

See, €.9.521, S60.
*93Tr. 34647 (Tsemberis).

04Ty, 1908.
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HRA’s determinatiorr® Ms. Kelly further acknowledged that the experience level of the
reviewer mayimpact the type of housing for which an applicant is appréted.

Approved HRA applications are an inappropriate measure ofntany Adult Home
residents are qualified for supported housing because of the inability of matgntseso
meaningfully utilize the HRA proces¥’ It is undisputed that Adulome residents must rely
on others to complete the application and submit it to AR AThe application is a complicated
electronic form that is designed to be completed by a “referring gderat the individual
seeking housing® It requires detailed assessments ofappglicar from both a psychiatrist and
a social worker°

Many Adult Home residents may not have anyone to assist them in completing an
application. Casemanagersnd other mental health providenr®not always willing to assist
residents in completing the application or in applying for the type of housing thasttdent

desires** The record is replete with testimofrgm residents explaining that, when they

sosﬁ
08 |d. at 1910.

*"While 807 applications wemubmittedon behalf of Adult Home residents from January 2000 to January 2006,
there is no indication as to the resulf these applications. (Tr. 1914 (Kelly).) O% Adult Home residents
moved to supported housing in New York City from January 2002 through Januara@8@%5 moved to other
forms of OMH Housing during that same time period-14P.)

%8 SeeDefs. PFF { 64 (stating that an HRA application is “ugufiled out by the referring agency or provider, and
. must include a professional clinical assessment, and a recommendsdiorhastype of housing and services
the client requires.”).

9Ty, 1462 (Madan) (testifying that HRéppication is filedelectronically and that mesident wishing to complete
theapplication process woukpeak with a mental health providery, 1894 (Kelly) (testifying that the “referring
agency” issupposed to complete the HRA application).

107y, 189495, 189798 (Kelly); Tr. 210607 (Burstein).

L SeeTr. 150102 (Madan) (treatment provider completing the application, not residémately determines

what kind of housing to apply for3ee also, e.gTr. 39091 (S.K.) (testifying that she spoke with her case manager
about moving to more integrated housing about a year ago, but has not hghitbafurther from the case
manager); P46 (A.M. Dep.) 14842, 12832, 169 (had to “fight” to get HRA application filled out by case
manager, who then failed to complete it prdp); Tr. 61416 (S.P.) (describing how his former psychologist

107



expressed an interest to case managers or other mental health providers in mouoneg to m
independent housing, they received no help — and often outright discouragement — in exploring
and securing alternative housing optidfs For exampleD.N. testified that when she asked a
social worker to help her obtain an HRA application, the social worker responded “wel@on’t
that here,” and told her that she should apply on her own; she testified that anothevageial
told her it would be “better if you stay herg?® Staff or social workers employed by the Adult
Home also have a motive to be unhelpful to residents seeking to move: the Adult Hofoes are
profit enterprises that lose revenue with each resident who securestiakennasing. D.
Duckworth testified thatase managers and other stefobserved working in the Adult Homes
seemed to have “logheir professional autonomy” and “basically showed up to work and saw
whoever the operator directed them to s&&.DOH has cited somadult Homes foffailing to
follow up on residents’ expressed desire to mive.

In sum, the evidence demonstrates that New York’s supported housing program can and
does serve individuals with a wide range of support needs and that the support needs of Adult
Home residents could, in virtually every caseghsilyaddressed in supported housing. The

court therefore finds thairtually all of DAI's constituents are qualified for supported housing.

referred him to a case manager at a mental health program who startedrmitfatigh his HRA application, but
also that his current social worker helped him apply to a particularrtgqusigram, for which he recently had an
interview); P-542 (L.G. Dep.) 1086 (testifying that her therapist encouraged her to move out of thé Aoluie
but did not mention supported housing or any other type of OMH housing and neusséisthe applicatio
process); Tr. 4534 (G.L.).

*12 Seesupranote511

*3p536 (D.N. Dep.) 1566. Defendants’ Rule 802 objection to the social workers’ statementsrisitaes the
statements are admissible to show D.N.’s mental state.

*14Tr. 870.
*15 Joint Stip. 1 23seeD-28 (DOH Inspection Report for Queens Adult Care (Aug. 6, PODRIH 1314748.
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3. Conclusions of Law

a. Virtually All of DAI's Constituents Meet the Essential
Eligibility Requirements of Supported Housing

Part of the inquiry as to whether supported housing is “appropriate to the needd’of DA
constituents is whether DAI's constituents are qualified to be served in supportetghdusi
Olmsteadthe Supreme Court held théates havean obligation to provide services and
programs in community-based settings ahtye individual with disabilities “meets the
‘essential eligibility requirements’ for habilitation in a commusbigsed program,” referring to
the “most integrated setting appropeialanguage in the regulations. 527 U.S. at @tthg 28

C.F.R. 8 35.130(d) “Not everyeligibility requirement is an ‘essential eligibility requirement.

DAI 1, 598 F. Supp. 2d at 338iting PGA Tour, Inc. v. Martin532 U.S. 661, 688 (2001)).

Applying the law to the factshe court concludes thBAl has proven tht virtually all of
its constituentsneet the essential eligibility requirements of suppadnaasing. For virtually all
of DAI's constituents, nothing about their disabilitrescessitates living in the Adult Homas
opposed to supported housing, nor would they require servicesd¢habt alrady provided to
people living in supported housind@he evidence at trial demonstratkat Defendants expect
New York’s supported housing programs to serve individuals with serious mental illness who
have awide range of support needs — including individuals transitioning directly from
psychiatric hospitals and inpatient psychiatric cent@teom OMH terms “high need.The
evidence at triglurther demonstragethat the supports that would be needed by Adultédom
residents to livendependently are well within the capabilities of New York’s supported housing
providers to accommodate. Indeed, many of DAI's constituents would neechioiyal

supports.
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Voluminous evidence supports the court’s conclusidfter extensiveinvestigations that
included interviews with hundreds of residents and review of hundreds of mentalréealts
DAI's experts credibly and persuasively conclutleat virtually all Adult Home residents could
be served in supported housif@MH’s own former Senior Deput@ommissioneagreeswith
the conclusions aheseexperts that virtually all Adult Home residents couldaperopriately
served in supported housing.

In addition,OMH has issued supported housing REPgetinginstitutionalizel
individuals, including Adult Homeesidents themselvesNumerous responses to these RFPs by
supported housing providerglicatethat these providers avélling and able to serve
individuals needing a wide variety of supports relating to managingitthessand larning
independent living skillsDr. Tsemberigestifiedthatthe Pathways program routinely and
successfully servaadividuals needing all manner of supports, drat Pathways does not
regard many of the independdining issues citedy Defendants as absolute barriers to
independent living to be “difficult issues” to resolve. In fatimplemening the Legislature’s
60-bedinitiative, OMH hassuccessfully transitioned residents of Adult Homes into supported
housing.

Defendants’ argment that DAI is seeking to “change the nature of supported housing” is

without merit®®

As the court found above, supported housing is not only for those who need
“minimal” supports Ratherijt is targeted at individuals with mental illnesko need varing
levels of support. Nor does OMH require individuals to proceed through a “linear continlum”

care. Defendar®MH CommissioneHogan testifiedo the legislatureand Ms. Rosenberg

58 Defs. PFF 1 1992.
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testified at trial that OMH has abandonéuat model and does not requirestitutionalized
individuals to transitiomgraduallythroughlessrestrictive forms of housing before moving to
supported housing.

Defendantsown studiesdemonstrate that many Adult Home residents are qualified to
move to supported housing. Theskssment Project, which Defendasgenmissioned,
demonstrates th&tdult Homeresidents are not a paularly disabled population. In addition,
the Adult Care FacilitiedVorkgroup, in a 2002 report significandihraped byefendants,
recommended th&,000individuals with mental illnesm adult homes be moved to supported
housing. While Defendants contend that the Workgroup’s recommendation of moving 6,000
adult home residents “not based on sufficient data” to be reliabléno one contends that the
6,000 figureis derived from quantitative data, because the State had not collected such data.
Ratherthe Workgroup Report is probative because it shows that a group of accomplished New
York experts oomental healthchosen by Bfendantsunanimously cocludedthatlarge
numbersof individuals with mental illness adult homes in or ne&tew York City—a
population that includethe Adult Home residents at issue in this caseuld more
appropriatelybeserved in more integratesgttings.

While Defend@nts contend thdit is impossible to know whethemn individual can live
safely in a particular type of housing without knowing what supports the person wouldffeed,”
they do not explain the basis for this assertion. Individuals residing in suppautsddceceive
varying levels of support depending on their particular needs. While DAI must show -sand ha

successfullyshown —that its constituents meet the essential eligibility requirements for

57 Defs. PFF § 204.
18 |d. 9 196.
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supported housing, it is not DAI's burden to assess ggetificsupports each ats
approximately 4,300 constituents would need once he or she is placed in supported housing.
Supported housing providers routinely do assessments as part of their work to ddtermine
specific supports their clients require.

Finally, the court concludes that failure to apply and obtain approval for supported
housing is not an “essential eligibility” requiremémit receivingservices in supported housing.

SeePGA Tour, Inc, 532 U.S. at 688The HRA process is a bureaucrdtiadle to placement in

supported housing that requires detailed evaluations from psychiatrists andveokek. The
evidence demonstrates that many Adult Home residents do not have anyone thesssist
filling out the form. In any event, this procedural requirement has nothing to do with the
personal characteristics and capabilities of the individatalssue Whetheran individualhas
completed an HRA applicatias unrelated téhe questiomposed by the law of whether
supported housing would be a setting appropriate to his or her needs.
b. DAl Is Not Required To Show That Each ofits Constituents
Has BeenDeemed Eligible for Supported Housing bya
Treatment Provider
Defendantxontend that DAI has failed to show that its constituents are qudbfied
supported housing because DAI did not show that each of its constituents has been deemed
eligible for supported housing by a treatment providerThe court concludes thatet law does
not require DAI to dsoin order to prove that its constituents gualified

Olmsteadolds that a state “generally may rely on tbasonable assessments of its own

professionals” in determining whether an individuajusilifiedto be served in a more integrated

19 seeDefs. PFF 1 1995, 20102.
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setting 527 U.S. at 602In Olmsteadthere was “n@enuine dispute” as to whether the

individuals at issue were “gqualified” to be served in a more integrated setting, because the state’s
own professionals determined that community-based treatment would be apprddriat&02-

03. The court does naadOImsteadas creating a requiremethiata plaintiff alleging

discrimination under the ADMustpresent evidence that he or she lb@sn assessed by a

“treatment provider” and found eligible to be served in a naegrated setting.

In Joseph S. Hogan, 561 F. Supp. 2d 280 (E.D.N.Y. 2008), the district court found that

no eligibility determination from théstate’s mental health professionals’tégjuired noting that
“it is not clear whether Olmsteaden requires a specific determinatimnany med:al
professional that an individual with mental ilin@say receive services mless restrictive
setting or whether that just happened to be what occurr@mstead’ 1d. at291. In Frederick

L. v. Department of Public Welfaré57 F. Supp. 2d 509 (E.D. Pa. 20Qk§ district court

declined to rea®@Imsteadas requiring'a formal ‘recommendatiorfor community placement,
as that term may be used in the mental health,fielating that ‘Olmsteaddoes not allow States
to avoid the integration manddig failing to require professionals to make recommendations
regarding the service needsimdtitutionalized individuals with mental disabilitiesld. at 540

see alsd.ong v. BensonNo. 08ev-26 RH/WCS), 2008 WL 4571904, at *2 (N.D. Fla. Oct. 14,

2008) (noting thathe Statécannot deny the right [to aintegrated setting] simply by refusing to
acknowledge that the individual could receive appropriate care in the commOttigrwise the
right would, or at least could, become wholly illusorych Fisher 335 F.3d at 1181 & n.7
(when there was no dispute as to whether commutatement was appropriatating the

standard as “when treatment professionals have determined that communityeplaisem
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appropriate for disabled individualshut seeMartin v. Taft 222 F. Supp. 2d 940, 972 & n.25
(S.D. Ohio 2002)requiring plaintiffs toplead “that the state’s professionals have determined the
plaintiffs are qualified for communitipased care, or . . . facts from which it may be inferred that
the determinations of the state’s professionals are manifestly unreasonable.”)

DAI has presented persuasive evidence from a variety of spurcksling the
DefendantsAssessment Projedhat its constituents are qualified to receive services in the
community. It need not provetialificatiori’ in the formof determinations from the Adult
Home residents‘treatment professionals To find otherwise wouldender theADA'’s
integration mandateffectivdy unenforceablasto Adult Homes.The evidence demonstrate
that OMH considers Adult Homes to be permanent placements. Defeidaetaidmitted that
they do not perform any ongoing assessmehfglult Home residents to determine whether
they could be served in alternative settiffsThe evidence does not derstrate that Adult
Home residents are routinely assessed by their own treatment provittetbeis
“qualifications” to receive services in the community. Thegafit Adult Homes (and the
treatment providers employed by them) have no incentive tst #8sm in moving to alternative
housing. Individual case managers and providex$expected” tobring up the topic of housing
with Adult Home residentand follow up with assisting residents who want to movethare is
evidence that case managerd ather providers hawactuallydiscourageddult Home
residents who sedk move.

Given the facts of this cast®, requiredeterminationgrom treatment providers would

indefinitely forestallAdult Home residents who are actually qualiftedeceive selces in the

205133 Defs. Obj. & Responses to Plri Set of Requests for Admissions) Nos. 12, 14.
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community fromaccess to the most integrated setting appropriate to their, sgagy because
their own treatment providers have not bothered to atfs&ss Such aesult would eviscerate
the integation mandate as applied to this casewdiuld condemn the placements of DAI's
constituents to the virtually unreviewable discretion of the various entities on thiedatate
relies todeliversavices to Adult Home residents. This is not wBahsteadcontemplates. See
Frederick L, 157 F. Supp. 2d at 540@fmsteaddoes not allow States to avoid the integration
mandate byailing to require professionals to make recommendations regarding the service
needs ofnstitutionalized individuals with mental disabilities Long, 2008 WL 4571904, at *2.
Accordingly,the court finds as a matter of law ti¥Al is not required to provide determinations
from its constituents’ treatment providers in ordeshow that its constituents are qualified to
move.

C. DAI'S CONSTITUENTS ARE NOT OPPOSED TO RECEIVING
SERVICES IN MORE INTEGRATED SE TTINGS

1. Legal Standard

As the Supreme Court explaineddimsteadthe ADA does not impose
accommodations on individuals who do not want them, and accordingly it does not force
individuals who oppose moving to a more integrated setting to dSessDImstead 527 U.S. at
602 (“Nor is there any federal requirement that commuhb#ged treatment be imposed on
patients who do not desire it.gifing 28 C.F.R. § 35.130(e)(1), 28 C.F.R. pt. 35 app. A, at 450
(“[P]ersons with diabilities must be provided the option of declining to accept a particular

accommodation)).
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2. Findings of Fact

The court finds that DAI's constituents, as a whole, are not opposed to living in more
integrated settingsAdult Home residents have expresgeedferences for living in more
integrated settings, ankdre isconvincing evidence that many would choose to live in an
independent setting such as supported housing if given an informed choice.

a. Most Adult Home Residents Had Littleor No Choicein
Moving to an Adult Home

By and large, people with menilhess come to live iddult Homes noby choice or
because a mental health professia®ermine thatan Adult Homeis the most appropriate
setting to serve their needs. Rather, most of DAI's domesitsenteredAdult Homes because
they had nowhere else to go. Ms. Rosenberg testified that, when thoakpatisnts were
discharged from the State’s psychiatric centers, “housing was scarce” and “beds were available”
in the Adult Homes?! As Defendats’ witness Karen Schimke testified, “[r]esidents in adult
homes, particularly residents with psychiatric disabilities, often were placed there simply
because it was . . . four o’clock on a Friday afternoon and they had no other options, not because
it was necessarily the place of choicé? DAI's expert Elizabeth Jones reported that she “met
very few residents who were offered options other than an adult f6Mmklany residents had

previously been “confined to a state or community psychiatric hospitalaredeager to leave

that setting,” or had been “homeless and were desperate for an alternative to a*felter.”

21Ty, 646.
22D-394 (Schimke Dep.) 101.
*33151 (E. Jones Report) 3.

524 Id
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Numerous current and former Adult Home residents testified that they had little or no
choice regarding whether to move in to an Adult Home. Former Adult Home resident I.K
explained that when she was discharged from the hospital, an Adult Home was “thenanly thi
offered” to her as a housing optidft. The only alternative she was offeredhe Adult Home
wasanother Adult Homé&®® Similarly, G.L testified that he was given “two choices” when he
was discharged from the hospital: a “long term psychiatric facility” or an Adult Home.
Because he had “already been in a psychiatric facility” and “had no desodaxk)into one,”
he “decided to take [his] chance[s] with the adult home,” although he had “absolutdbafio i
what it would be like?® Other current and former residents provided similar testimohy.

b. Most Adult Home Residents Are Uninformed About
Alternative Housing Options

Most Adult Home residents are not adequately informed about haaigéngatives to the

Adult Homes. In generalyesidents are unawaoé other housing options and the wide range of

25T, 2685.
21, at 268586.
27Tr, 448.
528|d. at 449.

*2p537 (P.C. Dep.) 487 (testifying that upon discharge from hospitaljsosorker told him that he could either
move to an adult home or go to a shelt&8)-88 (testifying that he knows that many residents at the Adult Home
“want to move into different housing,” but believes “[t]here are hat tnany programs for disablpdople with

mental disabilities in the city”?-536 (D.N. Dep.) 192:1201 (upon discharge from hospital, was told if she did not
take adult home placement, she would not be allowed in that hospital &a#1);(S.B. Dep.) 13388 (resident was
dischargd from the hospital to a nursing home because he had “nowhere else to gagtmhavorker at the

nursing home arranged for him to move to an adult home when his “insusmout”); P540 (P.B. Dep.) 232
(testifying that when she was discharged flowapital, she was sent to the Adult Home because her social worker
“picked it for [her],” and she was not accepted anywhere eBefendants’ Rule 802 objection to pages 192193

of D.W'’s deposition is overruled; the testimony is admissible as a thwvki@h is not hearsay. Defendants’
objection to pages 194:2W5:4 of D.N.’s deposition is overruled; the testimony is admissililonthe truth of

the matter asserted, but the mental state of D.N., the listener.
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assistance that would be available to them in supported housing and other ¥8tfifsgs.
Rosenberg testified that during her tenure at OMH, residents had only the “Vagfoestation
about housing alternativéd' Defendants’ expert Dr. Geller agreed that residents are not
adequately informed of housing optiotié. Ms. Burstein, the administrator of Park Itestified
that the “path wasn't clear” to Adult Home residents seeking alternative hod3ing.
testified that the Adult Home “does not provide information about services to helgtoutgf
the home.®®* Theresponsibilities oOMH-fundedcase managers incluitgorming residents
about other housing option¥ andDefendants’ witnesses repeatedly testified that they
“expected” Adult Home case managesscial workersandother mental health professionsds
fulfill their responsibilities™® Defendants have not analyzed, howewdrether th@OMH-
funded case management is effecfiYeIn addition residents who do not participate in a case

management program may not receive any information about alternative houging.optFor

*05ee, e.9.5151 (E. Jones Report) 11 (residents “have not been informed about the awagin§options

provided by the state of New York, the benefits available to them, or thelexment of providers experienced in
supporting adults with mental illness”).

531 Tr. 663.
5327y, 2416.
533 Tr, 2083-84.

34Ty, 273435; see alsad. at 2732, 27387 (describing her previous difficulties in obtaining alternative haysin
such as missing an interview for housing because AecBsde did not show up, and explaining that she turned
down a placement in an SRO because she did not want to live in an SRO arndrbhermsod was unsaje

>35Tr, 26282629, 263032 (Lockhart)Tr. 2525, 254%1, 2555 (Waizer).
3% Ty, 150002 (Madan; Tr. 136466 (Reilly).

37 SeeTr. 170304 (Wollner) (testifying that he does ratow of any analysis as to whether any Adult Home
residents have moved to supported housing as a result of the OMH Casgelent Initiative)see alsdr. 2918
19 (Kaufman) (testifying that he did not reach an opinion as to wheth@keCase Managenm Initiative was
successful because it was just starting at the time of his investigatius case).

38 Tr. 266364 (Lockhart) (testifying that residents who have not participated inearnanagement program would
likely not be familiar with alternate housing opportunities); Tt835 (Dorfman) (testifying that he is unaware of
what information about housing opinions is provided to residents utt Admes without OMH case management);
see alsdr. 291718 (Kaufman) (testifying about his observatidingt Adult Home staff and esite treatment
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exampleG.L.’s medical recordBom when he lived in the Adult Homedicate thatis

therapist spoke to him about supported housing several thestG.L. testified that he

received “very, very little” information about housing from his social workertlaaid
conversations with her were “very discouragind Another resident testified that her therapist
encouraged her to move out of the Adult Home but did not mention supported housing or any
other type of OMH housing**

C. The Majority of Adult Home Residens Evaluatedin the
Assessment ProjecExpressed an Interest in Living Elsewhere

The Assessment Project found that, of the approximately 2,000 adultresicsents with
mental illnessassessednore than 56% expressed an interest in leaving the aml,kvith
35.5% desiring to move to their own apartment and another 21.2% wanting to move in with
family.>*? A total of approximately 75% of the residents assessed either expressed an explicit
interest in living elsewherer at the leastdid not express a derence for living irnthe adult
home>** Ms. Wickens, a Deputy Director at DOH, testified that when she conducted town hall
meetings withradult home residents about the Assessment Project in 2002, residents asked,

“When | do the assessment, when can | 1@&i/é

providers were not “upo-date” and “could benefit from education as to what is going on indfg"fwhat
expectations are possible, and “what services could be provided”).

*9¥5eeD-417 (G.L. Mental Health Recds) GL-MHP 71, 95, 139, 142, 143, 150.
>40Tr, 45254,

*1p542 (L.G. Dep.) 1096.

42 p583 (Bruce Dep.) 995.

*3Tr, 105051 (D. Jones) (noting that an analysis of the Columbia Presbyfessassment data showed that 75%
of adult home residents assessedewt opposed to moving).

44 p566 (Wickens Dep.) 74.
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Plaintiff's witnesses credibly testified that the Assessment Progatiteinderestimate
the number®f adult home residents who would express a preference for moving if given a
meaningful choice. As noted above, Adult Home residents are uninformed about aéernati
housing>* The surveyors conducting the assessments did not educatecedeltésidents
about supported housing or other housing options prior to asking whether the residents would
like to move out of the adult home, nor did they inquire as to whether the residents had any
understanding of these optiotf§. As Ms. Rosenberg testified, “for many people in adult
homes,” the Assessment Project “may have been the first time they heaatdiseé Supported
Housing,” and I'm sure most of the people had no idea in the world [what] Supported Housing
was . . . .”"" Ms. Rosenberg testified that, based on her observations during her long tenure
working in the State’s mental health systénadult home residents were educated about what
supported housing is, a “majority” would choose to live in their own apartments rathemntha
adult ome>*®

Similarly, as Dr. Kenneth Duckworth explained, because the residents edaluéte
Assessment Project were not presented with a “legitimate alternative thadveaste and
believable,” the 56% of residents who reported a preference to movetbairadult frome is
merely “a floor” with regard to who would truly be willing to move if given the proper

“encouragement™® Dr. Duckworth estimates that “probably four out of five” residents would

>4 SeesupraPartlll.C.2.b.
*4®p583 (Bruce Dep.) 998.
*7Tr. 663.

%48 |d. at 71213.

*49Tr. 810, 87273, 874, 87677.

120



be willing to move to more independent settings if provided with a meaningful Gption.
According to Dr. Duckworth, “the only way we can know the actual choice individuals would
make is if we support them in a true choice, including by making options avaitable.”

DAI's other experts reached similar conclusions. Ms. Jones opined that, of the 179
residents with whom she spoke during her visits to Adult Homes, “[t]he greattyaj®1% . . .
wants to live somewhere elsericawould choose to do so if given the opportunity to make an
informed choice™® Mr. Jones reached the same conclusion. In his experience, “[ijndividuals
with mental illness routinely choose to live in integrated community settings when they
understand their options and are assured that appropriate, reliable supportavalldide
during the transition and beyontf® Accordingly, Mr. Jones concluded that, if provided with
information about the nature of supported housing along with the programmaticaaruial
supports that would be available, “the great majority of adult home residenteryilikely
choose to move to integrated setting¥.”

Defendants unequivocally acknowledge the importance to mental health consumers of
“informed choice” with regect to the settings in which they receive services. According to
OMH'’s website, “[r]lesearch suggests that when people have adequate information regarding

their options and are supported in their decision making, they are likely to makeeneadid

0Ty, 87475.
51380 (Duckworth Reply Report) 6.

235151 (E. Jones Report) See alsd. 44 (E. Jones) (testifying that “virtually all of the Adult Home reside
[she] spoke with would choose independent living or supported housing ifvre given a choice of that . . . .").

5335150 (D. Jones Report) 11.

*1d.; see alsdr. 10201022 (testifying that the percentage of residents expressing a preferauedriclipported
housing as opposed to an Adult Home would be “much higher” than thesAssgisProject data reflects if they
were adequaly informed).
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morepositive choices. The person who advocates for his/her choices in regards to services
and/or course of treatment is likely to recover[] more quicRiy.'Studies conducted by OMH
have revealed that “[p]eople who reported the most satisfaction with thesmig choices also
reported significantly higher overall quality of lif&>®

d. Adult Home Residents Have Continually Expressed a
Preference forSupported Housing

Theenthusiastic responses of Adult Home residents to the housing forums OMH
conducted in late 2008 and early 2009 in eleven Adult Homes support the conclusions of DAI's

experts>>’

These forums were conducted to educate residents about supported housing in order
to fill the 60 bedset aside by the Legislatut® Ms. Burstein testified that after oahousing

forums were held at Park Inn, residents were “very excited” to learn “that there’s sayraihi

there for them.®° She explained that the path to independent housing for Adult Home residents

has historically been “unclear,” with “very long waiiilists” and bureaucratic hurdl®¥. She

testified that “having an informational setting where the residents can get all the information they

5° 3597 (OMH website description of ACT) 3 (describing ACT) (internal citetiomitted).

¢ p527 (OMH, Progress Report on New York State’s Public Mental Hegéite® (Jan. 2001)) 20 (citation
omitted).

" The eleven Adult Homes that had $eeforums are the ones with OMtihded case management. In addition to
the forums in the eleven Adult Homes, OMH held another housing forumuble library for those who live in
Adult Homes that do not have OMidnded case management, which Mr. Damestimates was atterntley 30
residents. (Tr. 17891 (Dorfman).)

8 5eeTr. 178391 (Dorfman) (describing meetings with housing providers, advocacypsy adult home operators,
State employees; development of planning committees for each home;uamg) fiorums).

559Tr, 2083.

560 Id
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would need to move on was just very, very informative, and it was very encouraginggavel it
residents a lotfchope.”®*

Documents in the record reflect similarly enthusiastic responses to théasthms. An
e-mail from an OMH employee describing a forum at Anna Erika states that when the
administrator of the Adult Home asked the residents to indicate, by a show of handsanvéd w
to move out of the facility, “all of the residents raised their hands,” and “[s]othe oésidents
comment[ed] . . . that they feel ‘trapped’ living in the adult home and have no money to move
out on their own.*®® DAI’s expertMr. Jones noted that the residents’ responses, in light of the
“intimidating” circumstances, were an indication that the residents are “pretty highly motivated”
to leave the Adult Hom&2 At forums held in other Adult Homes, residents similarly expressed
interest in supported housing’*

Numerous Adult Home residents offeredtimony abouhow living inde@ndently was

important to them.For example, P.B. testified that she would prefer an apartment where it

*11d. at 2084 see alsad. (“[O]ften the residents have the ability to live independently . . . andvenerealife
people saying . . . ‘you can come live independently,” and . . . that madevéimg encouraged.”). M8urstein also
testified that Park Inn encouraged all of its residents to attend the first,fand approximately 100 residents
attended; about 30 to 40 residents attended the second forum at Paik.lah2{8283.)

%2 p.357 (Dorfman email re: AnnaErika housing forum, June 19, 2008).
93Ty, 107475.

°54p354 (Dorfman email re: Brooklyn Adult Care Center housing forum, June 3, 2008) (“Qyéralresidents

that were in the forum expressed much interest in obtaining supplootisng.”);P-355 (Dorfran email re:

Sanford Home housing forum, June 6, 2008) (noting that five residentsridatte “expressed a lot of interest in
living independently” and asked the housing providers “a lot of on point qué$tierds6 (Dorfman email re:
Riverdale Manohousing forum, June 12, 2008) (describing the forum as a “success judgirgrianther of
residents that expressed interest in housing and the numerous quesitexchat the end of the forum”):;388
(Dorfman email re: Rockaway Manor housing forumn&u26, 2008) (residents “asked a lot of good questions at
the end of this forum and agreed to participate in the groups that willhegtpmove to independent living”).

Defendants assert that the enthusiastic responses to the forumatesehst numbesf Adult Home
residents who are interested in supported housing because the residtsttsadrthe first round of housing forums
were already “on the cusp of being ready” to move. (Defs. Resp. PFF 12.) daievin the record indicates that
not all d the forums were selective; Ms. Burstein testified that “Park Inn engedrall of its residents to attend the
first forum, and approximately 100 residents attended.” (Defs. PFF €itih@ Tr. 208283 (Burstein))
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would be “much cleaner and you [could] be on your own and you could do what you want to do,
and you don’t have to be in at a certain time,” and where she “wouldn’t have to depend” on
others to prepare her meafs. S.B. testified that he would like to have his own apartment with
his girlfriend>®° L.G testified that she does not like living in the Adult Home and has wanted to
move to her own apartment for a long tifié.Former Adult Home resideAt M. testified that
he had wanted to move out so that he could “grow” and become “more indepefitidnt.”
providedcompelling testimony about the effect that moviregn anAdult Home to supported
housing had on hef?

As OMH has acknowledged, however, one of the harms oftlermg-institutionalization
is that it instills*learned helplessne&snaking it difficult forsome who have been
institutionalized to move to more independent settii§Several of DAI's witnesses explained
that people with mental illness who have spent much of their lives in an institutional setting tend
to be highly reluctant to move on, even if they are capable of living independénély.a

result, some residents may be reluctant or ambivalent about leaving the Adulffdtoe.

*5p540 (P.B. Dep.) 16870:2. Defendants’ Rule 402 objection to the cited portion is overruled.
*®p541 (S.B. Dep.) 890.

*7"p542 (L.G. Dep.) 10D3.

*8p546 (A.M. Dep.) 204,

%9 Seesupranotes260, 261

*°D-182 (OMH 20092010 Mental Health Update & Exec. Budget Testimony) OMH 4381

> See, e.q.Tr. 810, 874 (Duckworth) (explaining that people with mental ineso have suffered a “history of

broken promises” at the hands of the mental health system “tend to leevating” with respect to changédj;. 91
(E. Jones) (testifying that reluctance “isn't uncommon when peopte cait of institutional settings where they've
been dependent for so many years*t9H (E. Jones Report) 14ee alsgupranotes194, 204 (describing learned
helplessness and culture of dependency in Adult Homes).

*"25eeS-151 (E. Jones Report) 10 (“Although the great majorityesidents desire to live elsewhere, | did speak
with some residents who prefer at this time to remain in the Adult HHmMBLH69 (G.H. Dep.) 183 (testifying that

“I want to [move], but I'm not mentally ready for it. . . . [Y]aa'there 19 years, you leahopelessness by being
there so long and being in the mental health system so lo@gé)resident testified that he did not want to move to
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example, while the testimony of former Adult Home resident G.L. demonstrates that G.L. is
currently flourishing in supported housing,his medical recordérom when he lived in the

Adult Home demonstrate that feermerly expressed ambivalence about moving to supported
housing or a more independent settifityFormer Adult Home resident I.K. acknowledged that
she had formerly felt ambivalent about leaving the Adult Home, “because the adultdstens
complete dependency upon them to do everything for you, discourages independence, does not
provide information about services to help you get out of the home. Anything that | know about
getting out of the home | learned from outside souré&sA current Adult Home resident who

had been living in the Adult Home for twenty years at the time of her deposition testified that
there was not any place she would rather live “rigiw,” that she was “not ready to move yet,”
and that she liked living in the Adult Home because she had not been hospitalized while living

there, although she was “thinking about [supported housing] for [the]térng->"°

“supportive housing” because it was “almost the same” as the AduleH@543 (R.H. Dep.) 14%0.) He
testified that he liked being on the Residents’ Council at the Adult Hohlige"working with the residents,
advocating for them, doing what | can for them. And I've seen a lotidergs and it's sad. It's real sad to see a
person 24 hours a day in a srimzkroom, for example, smoking all day long. It's sad to see that, nug goi
much, getting clothing from getting clothing from donations, dependent upon it, and pass away. ome[§Yes,

if you really want to know, are left there, forgottenom all day, and it's sick, pass away, and that's some of
them.” (d.)

The observations of Defendants’ experts that their “overall impressimom speaking with Adult Home
residents was that the residents were “satisfied” with living ilithdt Home @es not rebut the evidence that
Adult Home residenton the wholeare not opposed to movingDefs. Resp. PFF 101; Tr. 229899 (Geller)
(testifying that residents were satisfied and that food was the ‘taognhon concern”); 82 (Geller Report); Tr.
288586, 2894 (Kaufman) (testifying that the-28 residents with whom he spoke were “generally satisfied” with
their living situation).)

S SeeTr. 46364, 48586, 495, 496, 498.
> SeeD-417 (G.L.’s Mental Health Records) GUHP 37, 71, 95, 99, 139, 143.

5> Tr, 273435; see alsad. at 2732, 273®7 (describing her previous difficulties in obtaining alternative housing,
such as missing an interview for housing because AecBsde did not show up, and explaining that she turned
down a placement in an SRO because she did not want to live in an SRO angdtberheod was unsafe).

>’ p538 (B.J. Dep.) 31:284, 4243, 89, 92:893:10. B.J. testified that adult homes are the “[b]est thing that can
ever happen to mental patientdd.(@at 9293.)

125



Fear and reluctance to move isdig unique to Adult Home residents. The State has
long encountered this issue in its psychiatric facilities and has developetivefinethods for
combating it. Lewis Campbell, who testified regarding the administration of the State’s
psychiatric centes, conceded that individuals who have spent long periods of time in a
psychiatric facility often become “institutionalized’that is, they become fearful of and resistant
to leaving the hospital, even if they are quite capable of living in an integrated commmunit
setting®’’ Mr. Campbell explained that it is becoming increasingly common for hospitals to
incorporate into their discharge policies efforts to assist patients whaearstitre to discussion
and/or involvement with the discharge plafi®” The dscharge policy for Manhattan Psychiatric
Center, for example, includes a program called “Bridger Services,” which designates a staff
person to “accompany patients on formal interviews and trial visits,” “netwdhkoemmunity
providers so as to provide a smooth transition for their patients,” and “provide follow ng duri
the [post-discharge transition] period to ensure a continuum of Tar@le “Bridgers”

“maintain services as necessary until a Community Intensive Casa&taarad/or Supportive
Case Manger has connected with their patieti."Bridger Services have been implemented in
the hospital Mr. Campbell administers and are “very effective” in assisting patienthvith
transition to the communitf*

As numerous witnessésstified,havinga stable safe and permanent place to call home

is a universal desire, anégple with mental illness are no different from anyone else in this

"7 Tr. 158283.
°8|d. at 158384.
*¥D-11 (Manhattan Psychiatric Center, Discharge Planning Policies) OMH 703.
580
Id.

81Ty, 158485 (Campbell).
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regard>®? Indeed, according to OMH'’s “Guiding Principles,” “[h]ousing is a basic needigind
necessary for recoveryMost people want permanent integrated housing that is not bundled with
support services (housing as housimj}.”

3. Conclusions of Law

As Olmsteadprovides, ft]here is no federal requirement that commubiiged treatment
be imposed on patients who do noside it,” 527 U.S. at 6020Imsteactited the regulation
providing that “persons with disabilities must be provided the option of decliningéptaa
particular accommodatich.ld., citing 28 C.F.R. § 35.130(e)(1), app. A. Applying the legal
standard to the facts, the court concludes that DAI's constiftengswholeare not opposed to
moving to more integrated settings.

Analyses conducted by both DAI's experts &efendants’ Assessment Project
demonstrate that large numbers of Adult Home residents are not opposed to moving and would
choose to live in settings other than the Adult HomEsese findings are confirmed by the
enthusiastic responses of residents to the recent housing forums held by OMH iti@onvigc
the Legislatures allocation of 60 supported housing b&msAdult Home residentsThe court

concludes that, with accurate information andesmaningful choice, mangdult Home residents

2 35eeTr. 294 (Tsemberis) (testifying that a “home,” and not merely “housprgyides a “sense of ontologicall
security,” aml is an essential “foundation” without which a person will not “be ablensider their treatment
needs, or their higher order needs”); Tr. 851 (Duckworth) (“Most people hawrdéam of having their own place
whether they've been saddled with schizophrenia or not. It's an Asmgpitenomen[on] to want to have your own
place . ...”); Tr. 10141 (D. Jones) (testifying that when people have a safe and permanentheynean
“meaningfully go to work on the other aspects of their lives, includingreatment engagement”).

83 p59 (OMH Guiding Principles) Zee alsd®527 (OMH, Progress Report on New York State’s Public Mental
Health System) 19 (“For most of us, achieving a sense of communitygi@johinges on having a decent place to
call home.”);Tr. 2159 (Newman) (agreeing with the proposition that, “by and |aumported housing is what
mental health consumers are telling the Office of Mental Health they wiayt'jo
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would choose to live angkceive services in a more integrassdting, such as supported
housing.

In sum, DAI has provehy a preponderance of the evidetitat itsconstituents are not
in the most integrated setting appropriaté¢heir needsind are not opposed to movitoga more
integrated settingAccordingly, it has showthat Defendants are inolation of the integration
mandate of the ADA and theehabilitation Act.
V. FUNDAMENTAL ALTERATION DEFENSE

The court turns nowo thefundamental alteration defensm which Defendants have the
burden of proof.SeeOlmstead 527 U.S. at 604rederick L I, 364 F.3d at 493-94 (noting that
once plaintiffs have established a prima facie case, the burden shifts to def¢adstablish

the fundamentadlteration defensepNlessier v. Southbury Training S¢b62 F. Supp. 2d 294,

323 (D. Conn. 2008) (notintpat the fundamental alteration defense is used to rebut a prima
facie case of discrimination under the ADA)

DAl seeks annjunction directing Defendants to take such steps as are necessary to
enableDAI's constituents to receive services in the mosigrated setting appropriate to their
needs’® DAI specifically seeksamong other thingsin increase isupported housing beds to
accommodat®Al’s constituents who desire to live in supported housfigThe courhas
conducted a specific, fablased analysis to determine whettes relief constitutea
“fundamental alteratidrnof the State’s programs and servideking into account both
Defendantseffortsto comply with the integration mandate with respect to Adult Home residents

and thdfiscal impat of the requested relieincluding any potential impact on the State’s ability

84p|. PFF 9 295.
%85 Seeid. 1 298.
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to provide services for other individuals with mental illneSeeDAI |, 598 F. Supp. 2d at 334
(framing inquiry) After considering all of the evidence on the defetts&court concludes that
Defendants have not met their burden to demonstrate that theb&liskekswould be a
fundamental alterationDefendants do not have an effective or comprehensive plan to enable
DAI’s constituents to receive servicestime mostmtegrated setting appropriatetheir needs,
nor have they shown thtte relief DAI seeks would increase the State’s costs.

A. LEGAL STANDARD

Thecourt fully analyzed the lawegarding théundamental alteratiodefensan DAI I,
and will not repeat that afysis here SeeDAI I, 598 F. Supp. 2d at 333-56. In short, the
“fundamentaklteration” defense is derived from the “reasonable modifications regulation,”
which states that [a] public entity shall make reasonable modifications in policies, praatices, o
procedures when the modifications are necessary to avoid discrimination on shef basi
disability, unless the public entity can demonstrate that making the modificatbomhs w
fundamentally alter the nature of the service, program, or activity.” 28 C.BR180(b)(7).In
Olmstead a plurality of the Court explained:

Sensibly construed, the fundamental-alteration component of the reasonable

modifications regulation would allow the State to show that, in the allocation of

available resourcesnmediaterelief for the plaintiffs would be inequitable, given

the responsibility the State has undertaken foc#ne and treatment of a large

and diverse population glersons with mental disabilities.
Olmstead527 U.S. at 604.

The Supreme Courdlso explaind in Olmsteadhat a statenight show that a proposed

modification was a fundamental alteration if it demonstréttadit already had a

“‘comprehensive, effectively working plan” for placement of persatis mental illness in “less
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restrictive settings{which subsequent cases term‘@imsteadolan”) and a “waiting listhat
moved at a reasonable pacéd: at 605-06. Therefore, before ordering relief, a court must
consider the range of services that a state already provides to persons with meritaédjsab
and it may not “order displacement of persons at the top of the comnbasieg treatment
waiting list by individuals lower dowwho commenced civil actionsld. at 597, 606.

This court concluded on summary judgment thaOamsteadolanis nota requirement in
order for the state to mount a fundamental alteration defense, btjathstate’s efforts to
complywith the integration mandate with respect to the populaticssaé are nonetheless an
important consideration in determining the extenwhich the request relief would be a

permissible ‘reasonable accommodation’ or an impermis$iuridamental alteration.”DAI I,

598 F. Supp. 2d at 338iting Martin v. Taft, 222 F. Supp. 2d 940, 985-86 & n.42 (S.D. Ohio
2002)). The ourtalsoaged with the Third Circuit’s view that a state must make efforts to
comply with the integratiomandate in order to show thae specific reliefrequested would be

too costly. DAI I, 598 F. Supp. 2d at 339 (“If a state does not make a genuine attempt to comply
with the integration mandate in the first instance, it cannot establish that complauidebe a

fundamental alteration of ifgrograms and services . . .; $gePennsylvania Protection &

Advocacy, Inc. v. Pa. Dep't of Pub. Welfard2 F.3d 374, 381 (3d Cir. 2005).

With respect to what constitutes a fundamental alteration, this court concluded on
summary judgment théjw]here individuals with disabilities seek to receive seeddn a more
integrated setting and thestate already provides sezes to others with dabilities in that
setting— assessing anahoving the particular plaintiffs to that setting, in and of itself, is not a

‘fundamentaklteration.”” DAI I, 598 F. Supp. 2d at 336iting Messier 562 F. Supp. 2d at 345
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(holding that whee community placement can be accommodated through existing programs, it
would not bea fundamental alteration to require the state to assess class members for
determinatiorwhether they werappropriate for those programs)).

In considering the resourcegadlable to the State, thhelevant budget is the “mental
healthbudget,” which includes any money the State receives, allots for spending, and/or spends
on services and programs for individuals witbntal illness.DAI I, 598 F. Supp. 2d at 350.

Under that standard, for purposes of this case, the resources available to timel8tetdunds
that OMH, DOH,the Governor, or the Legislature spends on persons with mental illfiess.
analysisncludesnot only current spending on mental health services and programs, but also

savings that will result if the requested relief is implementdd(citing Olmstead 527 U.S. at

604-07). Courthave required states to provide a “specific factual analysis” to demonstrate that
the requested relief would constéud “fundamental alteration.DAI I, 598 F. Supp. 2d at 335
(citing Fisher 335 F.3d at 1183 (refusing to accept fundamental alteration defense absent
specific evidence that the costs of providing the requested relief would “jrcéaepel cutbacks
in savices to other Medicaid recipients” or be inequitable to others with disabilifieghsend
328 F.3dat 520.
B. FINDINGS OF FACT
1. DefendantsHave No Comprehensive or Effective Plaffo Enable
Adult Home ResidentsTo Receive Services in More Integrated
Settings
Defendants have provided evidence concerning their efforts to comply with therteupr

Court’s decision irDImsteado ensure that people with mental illness in New York State receive

services in the most integrated setting appropriate to their nBedsndants have asserted that
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no Olmsteadplan is needed for Adult Home residents, because they contend that Adult Homes
are already in the communit§® Defendants have no single document constitutinddmétead

plan, 1587

and o witness at trial testéid to the existence of a plan, either written or unwritten, to
enable Adult Home residents to movartore integrated settingdNonetheless, the court finds it
relevant to consider thsteps Defendantsave takerand plan to take enable Adult Home
resdents to receive services in more integrated settings.

Defendants have pointed to a number of activities, programs, and séneictsey
contend constituttheir Olmsteagblan for individuals with mental iliness in New York State,
including Adult Home residents. According to Defendants’ counsel, Defendinisteadblan
includes: (1) “an array of community-based activities, programs, and sernt&sded to assist
all persons with mental disabilities to live and receive services in the communitythethén
Stateoperated psychiatric hospitals; (2) OMH’s planning, program implementation, and
oversight of the mental health system; (3) DOH’s inspection and oversighiutifihomes; and
(4) initiatives targeted at Adult Home residents designed to assist tlgamtmdependent
living skills andparticipate in the communitgs well anhancingaccess to mental health

housing>® Defendants also assert that the legislatively mandated Most Integrated Setting

Coordinating Councils part oftheir Olmsteadplan>®°

86 5.87 (Defs. Amended Obj. & Resp. to Plrst Set of Requests for Admissions) No. 6 (“{D]efendants state that
there is no need for @Imsteadplan for adult home residents because adult homes are in the community, and
because adult home residents are not services that are operated or provide8taietof New York abut rather are
privately owned residences.”).

87 p553 (Kuhmerker Dep.) 280 (explaining that “there is no one specific document that one could pdint to”

% Defs. PFF 1 122. No witness at trial identified the activities in Riefiets’ asserte@Imsteacplan as part of a
plan to enable Adult Home residents to move to more integrated settings.

894, 9 133.
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Some of the activities Defendants cite as part of their Olmgtiead while important
aspects of Defendants’ overall administration of the State’s mental health system, do not relate to
enabling Adult Home residents to receive services in thet mtiegrated setting appropriate to
their needs?® For example, the court heard testimony about OMH’s activities relating to
OMH's Children’s and Forensic Divisions, research on suicide prevention, and the dear@lopm
of new treatments and medications people with mental illnes8* Such evidence is irrelevant
to what Defendants plan or do to enable Adult Home residents to receive seruitegrited
settings>*?

As set forth below, the evidence — which includes evidence of significant expesititure
Adult Homes for infrastructure and other improvements and of the facilitation afatefef
patients from State psychiatric hospitals to Adult Homestablishes that Defendants do not
have a comprehensive or effectplan to enable Adult Home residetdsreceive services in
more integrated settings, but are instead committed to maintaining the status quo. Although

Defendants have taken steptended to improve living conditions and the quality of services

*05ee, e.gid. 77 11820 (citing Tr. 314853, 317980 (Myers) (describing activities of the Children’s Division,
Division o Forensic Services, and OMH's research into mental health isside$))};30 €iting Tr. 142831

(Madan) (describing OMH's oversight of the mental health system thribsiicensing processes and oversight of
programs and services and asserting that Ghiditors and improves the quality of the 2,500 providers whose
services it licenses through inspections during licensure, recertificatitews, and technical assistance and
training)).

Defendants also list various “[a]dditional components” of thdinsteadplan, including “OMH’s basic
and applied research in the mental health field” and “OMH'’s strategic ptatmpromote general public health as
it relates to mental health, wellness, suicide prevention, and the fosgagm,” but they cite 100 evidence to
support their assertionsld({ 132.) In any event, the activities listed in Paragraph 132 are not relevemtt
Defendants plan and do to enable Adult Home residents to receive servicegrat@t settings.

*91Tr. 314851 (Myers).

9270 the extent such evidence is relevant to whether the requested relief wiailty impact others with mental
illness, the court considers it below in P&fB.3.
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the Adult Homes, such steps do not en#alalt Home residents to receive services in more

integrated settings.

a. The Most Integrated Setting Coordinating CouncilDoes Not
Include Adult Home Residents

Defendants list the Most Integrated Setting Coordinating Council (“MI$@€part of
their Olmseadplan®®® The MISCC was established by thegislaturein 2002 Its statutorily
mandated purpose is, among other things, to “develop and implement a plan to reasonably
accommodate the desire of people of all ages with disabilities to avoid institizébioal and be
appropriately placed in the most integrated settings possStil&he Legislature mandated that
the MISCC “develop and oversee the implementation of a comprehensive statewide plan for
providing services to individuals of all ages with di$iibs in the most integrated setting’®
The MISCC statute requires the MISCC to put together a plan for how the Stateswre that
people are able to reside in the most integrated seffifigs.

To date, however, MISCC has not developed, and is not developing, a plan to move
residents of Adult Home® more integrated setting®. In fact, the MISCC has not done

anything specific with regard to assistiddult Home residentto move to more integrated

*3Defs. PFF 1 133. In addition to the MISCC, Paragraph 133 of Defendampsised Findings of Fact also asserts
—with no citation to any testimony or exhibithat theOlmsteadplan also includes a “Coalition to Promote
Community Based Care,” with no description of this coalitifid.) There waso reference to any such coalition at
trial.

943133 at No. 10giting N.Y. Exec. Law § 700.
*%°|d., citing N.Y. Exec. Law § 703.
% p553 (Kuhmerker Dep.) 27.

973133 at No. 10 (“Defendants admit that the MISCC is not developing a plaovi® iesidents addult homes,
and deny that there is an obligation to do sg€gDefs. PFF { 133 (“[T]he MISCC did not develop a plan to move
adult home residents”).
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settings>”® The MISCC has no plan “for placing adulthe residents who otherwise meet the

criteria for living in supported housing or OMH community housing into any of [thgge$ tof
residential programs>*® And nothing in the MISCC’s 2006 annual plan or the MISCC 2008
Annual Report shows any effort to address integration of Aduitéiresident& Indeed,
Defendants deny that MISCC has any obligation to dt’so.
b. OMH'’s Annual “Comprehensive Plans for Mental Health
Services” Do Not Containany Plan To Enable Adult Home
Residents To Receive Services More Integrated Settings
Defendants assert that “much” of th@lmsteadolanning is reflected in OMH’s

statewide Comprehensive Plans for Mental Health Serviefesred to as “5.07 plan§® None
of Defendants’ witnesses at trial, however, testified about the 5.07 plans or thettimontoe
any purporte®Imsteadplan for Adult Home residents. The court has reviewed the 5.07 plans
cited by Defendants and finds that they contain no reference to any plan toAshabldome
residents to move tmore integrate settings. Defendants cite to an appendix in the January

2004 5.07 platitled “Interagency Adult Home Initiative®®® The appendix does not appear in

any of the other 5.07 plans cited by Defend&ftsThe activities enumerated in the appendix

*%8p553 (Kuhmerker Dep.) 31d. at 5354.

*9|d. at 33;see alsdd. at 31 (providing testimony pursueto Rule 30(b)(6) that “I don'’t believe there’s been
anything specific that the MISCC has done to specifically address in anghape or form individuals who
happen to reside in adult homes,” other than that there were “occasionasidissusegardig adult home
residents). In their Proposed Findings of Fact, Defendants asgéibut citation to any evidencethat the
MISCC “address[ed] the adequacy of and access to community services fdivadiuals with disabilities,
including adult homeasidents.” (Defs’ PFF 1 133.) Ms. Kuhmerker’'s Rule 30(b)(6) testirdoegtly rebuts this
unsupported assertion.

6907y, 108387 (D. Jones)see generall589 (MISCC 2008 Annual Report).
%91 5133 at No. 10.

92 Defs. PFF  123citing various 5.07 plans:-S, S6, S8, $38, S$39).

89314, (citing S5 (2004 Plan) OMH 61388).

694 SeeS-6 (2005 Plan); B (2006 Plan); $8 (2002 Plan); 80 (2001 Plan).

135



focus on improving the quality of life and care for residents in Adult Honfe@sexample,
“clarifying current regulatory authority for medication assistanoe “development of
enrichment activities, both within adult homes and in the communitgther than takg steps
to enable residents of Adult Homesmove to more integrated settinys. To the extent the
document mentions housinggieéscribes “assisting refints in homes that are closirf{j®
While thedocument references “[ijncreas[ing] access to 31¢@ddmunity residential beds,” it
does not describe how such access is to be impf8¥ed.
C. Deinstitutionalization from State-Operated Psychiatric
HospitalsIs Not Relevant b Whether the State EnablegA\dult
Home ResidentsTo ReceiveServices in More Integrated
Settings
New York has been recognized as a leader in providing services to people wih ment
illness in the community rather than in psychiatric hospffishe Statehas downsized and
closed many Stateperated inpatient psychiatric centers and reinvested funds toward
communitybased service¥? Thereare currently around 3,600 individuals in New York’s State
psychiatric centers, down from 93,197 in 1955, approximately 10,000 in 1994, and just over
5,000 in 1999 Thisevidence is not relevarttowever, to the issue of whether Defendants

have gplan to enable Adult Home residents to be served in more integrated settingsl, Inde

witnesses on both sides testified that the reduction in the census of State peyuspitals

8% 355 at OMH 613638.
606 |d. at OMH 613738.
8971d. at OMH 61367.
%8 Ty, 752 (Rosenberg).

8955 (2004 Plan) OMH5972; Tr. 1613 (Wollner); Tr. 32684 (SchaefeHayes); D167 (OMH 20072008 Exec.
Budget Testimony) OMH 42771.

61055 (2004 Plan) OMH 597Zr. 1559 (Madan).
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over the past several decades was made possible in significant part because tisedGfadalt
Homes as discharge placemefoispatients in the Statefssychiatric institution§™*
d. Defendants’ Statewide Expansion of Communi-Based
Programs Is Not a Plan 1o Move Adult Home Residens to
More Integrated Settings
Defendants have developed and continue to invest in commhasgd programs for
individuals with mental illness, including case management, residential progtdDTs, IPRTS,
PROS, ACT, peer bridger programs, and psychosocial clubh®ds&ae number of individuals
participating in these programs has increased in recent years. For example, the number receiving
case management has grown from approximately 14,000 in the late 1990s to 31,000 today, and
the number receiving ACT services has grown from approximately 3,000 in 2004 to 5,000 today,
3,000 in New York City’*® Defendants have not provided evidence as to hogeheral
expansion of the scopé these programeelates to moving\dult Home residents to more
integrated séings.
e. DefendantsExpanded Supported Housing and Added Adult
Home Residents as a Target Population,ut Few Adult Home
Residents Have Gained Access
Between 1995 and 2009, OMH increased the number of beds in operation in its
community housing program from 18,940 to 32,633, including 13,557 supported housing

beds®* They havalsoallocated funds to develop 1,763 additional supported housind'beds.

In addition,Defendant@added Adult Home residents to the “target populations” for supported

611 Seesupranotes40, 41, 44.

12 5eeTr. 315561 (Myers).

13|d. at 3162; $6 (2005 Plan) OMH 371481, OMH 37145,

614 Tr. 193641 (Newman); B850 (OMH CommunityBased Bed Chart (Mar. 31, 2009)).
¢15D-350 (OMH CommunityBased Bed Chart (Mar. 31, 2009))sée alsar. 193945 (Newman).
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housing in 2005. The evidence demonstrates, however, that because of the way Defendants
administer the system, Adult Home residents have gained access to venpp@ntexd housing
beds, even after being added as a target population.

The State develops new supported housing beds thesugtirPproces$*® When OMH
develops supported housing, it identifies a target population for the housing as a “phattity” t
will receive a preference for néwusing bed§!’ As State officials testified, the system is
administered to effguate the target or priority populations, and it is very unlikely that somebody
who is not a member of a priority population will receive a supported housintjbEdr
exampleMs. Madan OMH's Director of Housing and Adult Servicésstified that “[w]e
expect that the providers who are awarded beds under this particular — under anyic@narpar
RFP adhere to the priority populations listed in that RFP. . . . [A]ny opening wouldebleofl
someone who belongs to one of the priority categoffe@sFormer OMH official Joseph Reilly
similarly explained that residential providers are expected to accept referrals frony priorit
populations’?

Adult Home residents have not, historically, been a target group for supported Hétising.
The Supported Housing Implementation Guidelines developed in April 1990 sdehfeeth

target populations to be served in supported houSimgjviduals ready to leave certified

618 Tr. 192729 (Newman) (explaining that RFPs “are the State of New York’s waydtoeddl resources”).
17 See, €.9.517 (2005 RFP) OMH 37306.

18Ty, 2189 (Newman); Tr. 15323 (Madan)Tr. 131216 (Reilly).

19T, 153233,

620Tr, 131216 (“So there are priority populations that when a referral is being madeesidential provider that
the residential provider is expected to have accept a referral from these priority populations.”). .

621 5eeS-11 (1990 Supported Housing Implementation Guidelines) OMH 372101 (2005 Supported Housing
Implementation Guidelines) OMH 37516; Tr. 2176 (Newman).
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community residences; individuals discharged from psychiatric centerg)diaidiuals who are
currenty homeless, living in shelters, depots or on the stréétsThe target populations did not
include Adult Fome resident§?®

Adult home residents were not designated as one of the target populations until 2005,
along with five other group®&* Thus, prior to 2005, Adult Home residents were effectively
excluded from supported housing beds developed by &®Hhe designation in the 2005 RFP
was only effective for new supported housingtOMH was in the process of developing; it did
not grant Adult Home residents access to older supported housing already developéd.by
As Defendants’ witnesses explained, when beds developed under a particular Rkdiza
they must be filled with members of the priority populations enumerated in the RFP that initially
created the bed¥?

As witnesses for both sides testified, even after Adult Home residentadeagariority
population for newly developed supported housing, they continued, for the most part, to be
denied access to supported housing because members of other priority populatioed recei
higher priority®?” Indeed, Ms. Rosenberg testified that neither OMH'’s Single Point of Access
(“SPOA”) program nor the designation of Adult Home residents as a priority piopuila RFPs

had any impact on Adult Home residents’ access to supported housintfheds.

6223511 at OMH 37270.

623&

24Ty, 1534 (Madan); 97 (2005 RFP) (including adult home resitieamong target populations).
62Ty, 153234 (Madan).

626Tr. 219395 (Newman)Tr. 153234 (Madan).

®27Tr. 660, 662 (Rosenberg); Tr. 1082 (D. Jones); Tr. 21666, 219899 (Newman).

528 Tr. 662(“[They] didn’t have access before and they continued not to have access foost part.”); Tr. 3560
01 (D. Jones) (“The state has demonstrated that it has the will aaliliheto create additional supported housing
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As noted above, in 2007, thegislatureallocated funds for 60 supported housing beds
for Adult Home resident®® As of May 22, 2009, 45 of those beds had been filled and 15 Adult
Home residents were in the processediuiring the remaining slot&®> OMH did not propose or
advance this initiative, and Defendamstnesses testifiethat there is no plan to undertake a
similar initiative in the futuré>! In fact,a recent RFP for supported housing targets individuals
who are currentlylong-stay” residents of OMH Psychiatric Centers and Olgiperated
residential programiut does ndlist adult homeesidents as a target populatfh.

As noted above, the number of Adult Home residents who have actually moved to
supported housing or other types of OMH community housing is negligible. From January 2002
through January 2006, only twenty-one Adult Home residents moved to supported housing in
New York City®*® Only sixty-five Adult Home residents moved to other forms of OMH
community housing during theame time perio®* According to Mr. Dorfman, OMH began
“really collecting data” beginning in early 2008 as to whether Adult Homeéea®s move to
supported or other types of housing, and since that time, out of the approximately 2,100

individuals in the Adult Homes with OMIfinded case management, elewaoved to

slots . . . . The sad reality is that in doing that, it left behind a wholg grfgpeople ovein adult homes who have
not had access to that.”).

629Tr. 146061 (Madan).
6307y, 1974 (Dorfman).
8311d.; seeTr. 1510 (Madan).
832p.748 (2009 RFP).

33p.149. According to OMH, the majority of adult home residents who moved to Gblising from 2001 to
2006 wee in counties outside of New York City.

634 Id

140



“supportive” housing, nine moved to their own apartments, and fourteen moved in with
families %%

Even with respect to the relatively few supported housing beds for which Adult Home
residents have been designated as a target population, Adult Home residentdaagektil
denied access becawsgported housing resources are scafd¢e current vacancy rateless
than 2%°*° residential mental health service providers have “exorbitant waiting %Starid
members of other priority populations receive higher pridfityThenegligible rate at which
Adult Home residents have accessed supported housingdregaredo thesuccess dfilling
the 60-bedegislativesetasice®® demonstrates that without a specific allocation of beds for
Adult Home residents, Adult Home residents will not have access to supported housing as a
practical matter.Once the 60 supported housing b&dm the setaside ardilled, the pipeline

of sypported housing beds for Adult Home residents will be closed.

35Ty, 179799, Mr. Dorfman used the term “supportive housing”; Defendant&ronitnesses used that term to
refer to apartment treatment programs, which are different$tgoported housing.See, e.gTr. 145960 (Madan)
(testifyingthat “supportive housing” is @R-SRO and requires “construction and siting,” which supported housing
does not).) The case management data reporting forms on which Mmdbésftestimony relies also refer to
“supportive”rather than “supported housing(SeeD-364 (OMH’s NYC Adult Home Case Management Quarterly
Program Data Reporting Forms)lhe HRA 2010(e) application also refers to “supportive housing” as an uabrell
term for OMH community housing. (R71.) In any evety whether eleven Adult Home residents moved to
supportive or supported housing since early 2008 doeshange the court’s finding that very few Adult Home
residents have moved to supported housing.

3¢ Tr, 150304 (Madan).

837Tr. 1874 (Dorfman); Tr. 29884 (Burstein).
638 Seesupranote627.

639 SeeTr. 1461 (Madan).
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f. Defendants Do NotMaintain a Waiting List for Adult Home
Residents Who Express a Desire To Move to Supported
Housing
It is difficult to measure the number of Adult Home residents who have attempted and
failed to receive supported housing, because Defendants dwairdgin a waiting listor
residents of Adult Homes who have expressed a desire to move to more integratedAdusing
Although CUCSmaintains a list of housing prograracanciesn New York City, Defendants do
not mainain awaiting list for anyOMH community housing programs, let alone one for Adult
Home resident&8*! Ms. Kelly, Defendants’ witness from HRA, testified that whiRA
receivedd07 applications for OMH housing on behailfAdult Home residents between the
years 2000 and 2006, HRA does not know the outcortteestapplications because it does not
keep track of placements, acceptances into, or rejections from OMH community H38isIng
2005, the Statkegislaturepassedegislationthat would have required OMH to establish a
community housing waiting list for adults “who have been referred to or applied fordauhbta

yet received supported, supportive, supervised or congregate housing séficasvernor

Pataki vetod that bill “bagd on objections raised by OMI§*

6405133 at Nos. 8, 35-130 (Defs. Resp. to PI. Statement Pursuant to Local R. 56.1) 585 @iebman Dep.) 19
(testifying that a “housing waitiniist was not discussed”).

6415130 1 67 (“Defendants admit that OMH does not maintain a comprehevastireg list for all privately
operated mental health housing . . . s§eTr. 146465 (Madan) (describing CUCS'’s “vacancy list”).

42Ty, 1911 (testifyig that after HRA makes a determination about whether a person is apppaezkftain level
of housing, “[tlhe determination letter goes back to the referring agandythen that basically ends our
involvement with it); see alsad. at 191314.

643323 (Veto of Assembly Bill No. 2898\ (Aug. 16, 2005)) EXEC 4910.

644 Id
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g. Defendants Have Taken Steps Designedolimprove the

Conditions and Quality of Services in the Adult Homes, but

Such Steps Do Not Enablé&dult Home Residents To Move to

More Integrated Settings

Defendantdave taken steps designed to improve the conditions and quality of services

the Adult Homes, but such steps do not enable Adult Home residents to move to more integrated
settings. Defendants assert that DOH’s licensure and enforcement aticegugoverning
Adult Homes are part of their Olmstepldin °*° but they cite no evidentiary support for this
assertion nor do they explain how these activities enable Adult Home resideiatgsttormore
integrated settings. Defendants also point to “variouatstgtand regulatory changes” enacted
to strengthen oversight and improve conditions in adult hata¢swide such as a regulation
that allows DOH to immediately assess fines for violations that endanger residents and a statute
that requires adult homes to have at least one common room that is air condffioned.
Defendants alsoite to the Inter-Agency Committee on Adult Homes, formed in 2001 by DOH,
OMH, and the New YoriStateCommission for Quality of Car€CQC"), to improve
coordination and gamunicaton among the agencies. TKsmmittee created mechanisms for
conducting joint inspections and sharing information and took steps to strengthBio tNet"
Refer list, which precludes various entsiédrom referring individuals to adult homsstewide

that fail to meet applicable standaf§§.Defendants alstefer tothe Adult Home Monitoring

Team, which OMH formed in 2000 to address issues of quality of care in adult hohees. T

54 Defs. PFF § 131.

84%1d. 1 142(citing N.Y. Soc.Servs. law §§ 460d, 466f(1); N.Y. Mental Hyg. Lawg 29.15; N.Y. Corr. aw§ 72
b; N.Y. Comp. Codes R. & Regs. tit. 18 § 486.5(a)(4)).

847 Defs. PFF  135citing Tr. 128688 (Reilly); Tr. 301417 (Hart); $31 (Memorandum of Understanding by and
Between DOH, OMH, and CQC Regarding Monitgriand Oversight of Adult CareéEilities Serving a Significant
Number of Persons Who Are Mentally 1ll)).
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Adult Home Monitoring Team participates in joint inspections of adult hamtesDOH,
investigates complaints, works with DOH to oversee the closure of adult homes, amcesnha
the oversight of mental health programs serving adult home resfdénts.

These strengthened monitoring and enforcement activities are commendalbley lolat t
not constitute a plan or commitment to enable individuals in Adult Honreséove services in
moreintegrated settings. Indeed, one of the withesses whose testimony Defenddotshe
proposition that the Adult Home Monitoridigeam is part of their Olmstegdan testified that
OMH does not do anything to investigate whether there are residents of Adult Hhmesuld
be more appropriatelylaced in supported housirtg’ She testified thatp her knowledge, no
one is assessing whether residesf Adult Homes would be more appropriately situated in
supported housinf°

h. There Is No Evidence That the EnARE Program Has Assisted
any Adult Home Resident in Moving to a More Integrated
Setting

Defendants list the “EnAbLE” programEnhancing Abilites and Life Experiencesas

part of theirOlmsteadplan®* Mr. Wollner, who formerly held high positions at OMH and

DOH, testified that the EnAE Program was “in essence” createddolylt Fomeresidentsvho

had “quality of life concerns,” and that the budget prap&s the program sent to the

848 1d. 1 136(citing Tr. 12651274 (Reilly); P564 (Tacoronti Dep.) 289). The court notes that, according to Mr.
Reilly, the Adult Home Monitoring Team was assigned to New York Qityhad “statewide responsibilities.” (Tr.
1265.)

%9 p 564 (Tacoronti Bp.) 20203.
650 Id

81 Defs. PFF § 141.
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Legislature was for “adult home residents to improve the quality offife Through this
program, DOH has provided grants of up to $100,000 to adult homes to provide certain activities
and services within the fdities.®>® Several Adult Homes have used the grant to create teaching
kitchens or laundry areds! one Adult Home created a “garden area,” and another Adult Home
purchased a van to take residents on ffipsEight of the Adult Homes at issue in this litigati
have received EnAlE Grants®® While Defendants contend that this program helps teach
independent living skills, Defendants have not determined whether the ErfAbbEam has
resulted in any Adult Home residem®ving to more integrated settinG¥. Accordingly,
Defendants have not shown that the EbBIProgram is part of a plan to assist Adult Home
residents in mawng to more integrated settings.
I. OMH’s Case Managementand Peer Support Program in
Eleven Adut Homesls Not a Comprehensive or EffectivePlan
To Enable Adult Home Residents toReceive Services in More
Integrated Settings
Defendants include OMH'’s case management and peer support program as part of thei

Olmsteadblan®® In 2002, OMH created the Case Management Initiative, which was designed

to provide independent case managers to work with Adult Home residents to identify goals,

52Tr. 1608,1647-49, 166061; see alsar. 208485 (Burstein) (explaining her understanding that the EnAbLE
Program is “an opportunity for adult homes to receive funding ftenbepartment of Health to do projects or
programs for the enhancement of the residents”).

%53 5.69 (Request for ApplicationsEnAbLE (2008)); S38 (Request for ApplicationsEnAbLE (2005)); B131
(“Dear colleague” letter enclosing EnAbLe Request for Applications (3005)

854Tr. 290203 (Kaufman).
55Tr. 164751 (Wollner);see als&-69, S-88 (DOH Request for Applications EnAbLE).

8¢ p.244 (DOH EnAbLE Program Grant Awardsge alsd-132, D133, D135, D136,D-137,D-138, D139
(Letters from David Wollner to Adult Home operators awarding EnAbtants).

57Tr. 171516 (Wollner). To the extent that EnAbLE grants are used to teacheindept living skills to Adult
Home residents, the evidence demonstrated that skills cannot effecévalydht unless people have an
opportunity to practice them the settings where they liv&seesupranote189.

88 Defs. PFF {1 1380.
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coordinate services, and put together a service®plafihe program alsassigned mental
health peer to work witeachcase managéf’ The State initially implementetie programdr
690 residents in Brooklyn Adult Care Center, Riverdale Manor and Queens Adult Care
Center®®® The initial RFP for the program does not mention, as part of the services to be
provided, assistance with locating alternative housing for Aduthélresidents interested in
moving®? As Mr. Reilly testified OMH was concerned whémplementing the Case
Management Initiative that Adult Homes would be resistant to permitimmgrogram to operate

inside theHomes®®®

OMH issued two subsequent RFPs, in 2004 and 2006, and the program
was eventually implemented in eigidditional Adult Home&®* As of 2007, the program
provided services for 2,100 Adult Homesident£®®> OMH has no plan to expand the program
into additional Adult Home&%® Thus,OMH case managemergachedess than half of the

4,300 Adult Homeaesidents at issue in this case.

While the responsibilities of OMH’s case managers include assisting residents who are

interested in moving to more integrated settiffjshe evidence demonstratesttbaly a few

59Tr. 130708 (Reilly).

6604, at 130809.

%1|d. at 1321, 1325.

%2 |d. at 138485:; S12 (Letter from Joseph Reilly to providers enclosing RFP (Aug. 8, 2003)).
83Ty, 138485.

664 SeeS-16 (OMH Case Management RFP (2004)B5(OMH Case Management RFP (2008)); 133038
(Reilly).

5Ty, 133839 (Reilly).
%8 Ty, 183435 (Dorfman).

871d. at 177273, 1734, 1738, 17665, 177778 (testifying that ase managers assist residents in filling out HRA
201Qe) forms, file HRA determination with CUCS3ssistwith interviews, andvork with housing providers to

secure apartment access, advocate for residents if HRA does not approve théadppeopl of hasing, and assist
residents with finding nomental health housing or reconnecting with familids);262829, 263032 (Lockhart)
(testifying that case managers from Federation inform Adult Hesidents about the four levels of housing offered
by Federtion); Tr. 2525, 254%1, 2555 (Waizer) (testifying that housing options “are a constantrrefnal that's

146



residents in Adult Homes with OMHInded case managers have actually moved to supported
housing apart fronthe onetime 60-bedegislative initiative Ms. Lockhart testified that, in her
eight years working for Federation, which provides case managemeeseanviour Adult

Homes, she recalled only two residents who moved to supported housing whom Federation had
assisted with filling out the HRA form and going on interviéisMr. Waizer, the chief

operating officer of FEGS, which providease management at Riverdale Manor, testified that

he is “really not aware” of any residents of Riverdale Manor who have been placed into FEGS'’s
supported housing prograitt. Ms. Burstein testified that since the OMH Case Management
Initiative begarat Parkinn three years ago, not one resident has been discharged to supported
housing®”® In addition, Defendants’ witnesses testified that residents who live in one of the
Adult Homes without OMH-funded case management are unlikely ever to be idfabuat, or
receive assistance with, securing alternative holt@efendants’ witnessesmply testified

that they “expected” Adult Home case managerf®llow up on residents’ expressed desires to

move to more integrated housiff§. Defendants have never analyzed whetherprogram is

an interest of ours to see if, in fact, they would be willing to bediimtaabout outside housing opportunities” and
that FEGS'’s staff at RiverlaManor conduct a housing training group at least weekly).

%8 Tr, 263032. According to Ms. Lockhart, Federation also assisted an Adult tesitent in moving to his own
apartment.(ld. at 2631.)

59Ty, 255152, Mr. Waizer testified that eight residenfsRiverdale Manor moved to FEGS's other supervised
residences, primarily GIBROs. (Id. at 2525, 25562.)

670Tr. 207980 (“I don't think we discharged any to supported [housing].”). Ms. Birrsestified that prior to the
OMH-funded case managemen®airk Inn, ten residents moved to more independent settings, though rmtedipp
housing. [d. at 2071;see alsd-190 (Park Inn “Patient’s Register” listing discharges).) Since the @wided

case management began at Park Inn, she estimates that betweeand ten residents moved to “more
independent settings,” but not supported housing. (Tr. at 207€.Bear also testified that she thinks that 13
residents of Adult Homes where the Jewish Board operates prograwvesl to other settings, but nopported
housing. (Tr. 2226.)

671 Seesupranote538
672 Seesupranote536.
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effective at assisting residents in moving to more integrated seffiide evidence presented
at trial also demonstrates that littteovement from Adult Homes to supported housiomially
occurs®”

OMH’s Case Management Initiative a step toward assisting some Adult Home
residentsalthough the number of residents who have actually obtained supported howgimg —

67> OMH case managemeistlimited to less

or withoutOMH case managemeanis negligible
than halfof the Adult Homeesidents at issue in this litigation, andugher limited by the lack
of supported housing beds available to Adult Home residéhtas DAI's expertMr. Jones
testified, “if case managementprimarily what it does is to arrange services within the existing
setting and not really deal — not deal frontally with the issue of where people live, iheati
accomplishing very much’*’ He further testified:
[U]nless you have a systemic initiative here that moves to create significant
numbers of supported housing slots into which people can go and there is a clear
organizational commitment to make that happen up and down the line, no
individual case manager is going to do anything more than what I think they have
been doing, which is doing the best thegy,aaithout any commitment. And that
translates into the status qtf8.
Defendants themselvebaracterizéghe Case Management Initiatiae “assist[ing] adult home

residents in developing and achieving individualized treatment pfahst’is not a

comprehensive or effective plan to move Adult Home residem®teintegrated settings.

73Ty, 170405 (Wollner) (testifying that he does not know of any analysis).
674 Seesupranctes633 635

675 SeesupraPartlV.B.1.e.

676 Seesupranotes170; supraPat IV.B.1.e.

77Ty, 1172.

78 |d. at 117273.

679 Defs. PFF 1 236 n.143.
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J- Defendants Have Not Used the Assessment Project Data To
Identify and Assist Adult Home ResidentsTo Move to More
Integrated Settings

Defendants assiethat the Assessment Project is part of their Olmspéa®®® As
mentioned above, one of the original purposes of the Assessment Project wastachgses
home residents’ needs and desires regarding the settings where they reseivess" Dr.

Bruce, who directed the Asssament Project, testified that the data collected in the Assessment
Project could have been useful in identifying and assisting aoiumlé mesidentsith mental
illnessin movingto more integrated setting® As Mr. Jones explained

[T]his was a very riclset of data, frankly better than you get in most decision-
making projects, where you really knew something about the psychiatric history,
you knew something about the level of impairment and you knew something
about the physical history, the degree of cooperation, all those sorts of things. So
when | looked at this, | guess several things jumped out at me. One is that, yes,
we do have a group of people who are in the main, have an identifiable
diagnosable mental illnes®o question about that we're dieg with. And—

but, secondly, that when you get down to the question of, is that psychiatric
impairment or the concomitant physical impairment such that people need to be in
a 24hour setting? | would say the answer was a very clear no, they dohait. T

our technology allows us to care for people in integrated settings and provide both
the mental health supports that they need, the life supports that they need and
whatever physical supports that they need in an integrated $&fting.

When asked whether he would have considered the Assessment Project data to beinelevant
important when he was a state mental health commissioner, Mr. Jones resp@iblealutely,”
explainingthat the Assessment Project ain-your-face sort of report. And | mearhat it

says, which, you know . . . we had this huge mismatch between people who ended up in these

80 Defs. PFF § 138.

%81 Seesupranotes38s, 389, 390 391, & 392 see alsdr. 167678 (Wollner) (testifying that one of the purposes
was to determine who would benefitrina higher or lower level of care); Tr. 2108 (Burstein).

82 p 583 (Bruce Dep.) 553, 55.
683 Tr. 103637.
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settings and the settings themselves and what they can and should be ableagalive got a
huge, a huge mismat¢f®* He further testified, o if | were commissionelooking at this, |
would say[w]ow, we’ve got a big problem here and we’re going to have to put together a very
serious multiyear initiative to deal with this®®> Despite the validity of the Assessment Project
data, the Stateever used the Assessment Project data to determinenhayadult lome
residents with mental illness could live in integrated setfify$n fact, the State orderdat.
Bruce the director of th&ssessment Projeatot to do any analysis of the dé&ba her own
researchdue to this litigatior?®’

Defendants admit that they have not used the Assessment Project data “to place Adult
Home residents in more integrated settinJs.Mr. Reilly testified that several years after the
data was collected, OMH provided some of the individisgkessments to case managers or
mental health treatment providers ftollow-up” in instances wherthe residents had provided
consent to disclose their assessmé&fitdvir. Wollnertestified that where specific medical needs
were identifiedresidents were referred the Adult Fome stafffor care and followup ¥
Defendants presented no evidence that the data sent to case manpgerglershasactually

been used to enable Adult Home residents to move to more integrated settings, or itlotonnec

841d. at1037.
685 |d. at1038.

%8 p.583 (Bruce Dep.) 43;-B66 (Wickens Dep.) 90 (stating tHdéw York Presbyterian had not analyzed
Assessment data tetbrmine how many adult home residents could live in integrated sgtting

87 p583 (Bruce Dep.) 54.
6385133 at No. 15.

6897y, 1348, 13985; cf. P543 (R.H. Dep.) 2&9 (testifying that after the assessments were done, Adult Home
residents never heard anytig back).

80T, 161923.
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with Defendants’ strategic plannifigt Nor have Defendants shared the Assessment Project data
with the MISCC or the Adult Care Facilities Workgroup so that it might be used in their
planning®®? Indeedbecause Defendants claim thiite [AssessmentrBject] was never
intended to be used as an assessment tool for determining what type of housing indiedcials w
qualified for and able to reside ifi¥*they have essentially admittétat the Assessment Project
is not part of any plan to move Adult Home residéotore integrated settings.
k. DefendantsNever Implemented the Recommendation of the
Adult Care Facilities Workgroup To Move Adult Home
Residents to Supported Housing
Defendantsely onthe 2002 report of the Adult Care Facilities Workgroup (“Workgroup

Report”)as part of theiDlmsteadblan®®* Defendantsejected the Workgroup’s
recommendation that proposed a timeline for moving 6,000 people with mental illnessdfitim
homes into supported housifij. Most of therecommendations Defendants implented from
the Workgroup Report concerned curbing the abuses that had been occurring in the Adult
Homes, as opposed to taking steps to enable Adult Home residents to move to more integrated
settings. For exampl®&r. Wollnertestified that Defendants premented the following
changes statewid€l) medication training for adult home staff, not adult home residents; (2)

changes in the ability of DOH to fine homes that were endangering residadt(3) expanding

the“Do Not Refet list to prohibitthe Dgoartment of Corrections and Parole from referring

9114, at 1623. Mr. Wollner testified that the Assessments were used to caléatine demographic data about
Adult Home residents and that there was a “tracking mechanism” to follow ungliefdual residents’ unmet health
careneeds, such as cardiac problems or diabetdsat(162021.)

92 p566 (Wickens Dep.) 93, 995.
893 Defs. PFF 1 94.

694d. 9 137.

95Tr. 164045 (Wollner).
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individuals to adult homesith serious deficiencie¥® Defendants implemented the
Workgroup’s recommendations relating to assessments and case manageroannissioning
the Assessment Project and impleritreg OMH-<funded case managemént As discussed
above howeverthose activities haviead nomeaningful effect on the ability of Adult Home
residents to accessore integrated housing.
2. The Requested Relief Would Not Increase Costs to the State

The partis do not dispute that movingdélt Homeresidents to supported housing would
require the development of additional supported housing Bdusevidence demonstrates that
serving DAI's constituents in supported housing rather than Adult Homes would reztsac
costs to the Staf&®

a. Funding Sources and Types of Costs Incurred

In general, residents of Adult Homes and residents of supported hpasifgr all or
part of the cost of their housing wiBupplemental Security Income (“SSI”), an income
supplementor low income people with disabiliti€s? The SSI program is managed by the

federal Social Security Administration and is partially federally funded. The Statesscstaar

8% Tr, 162339.

97|d. at 161719, 129597; cf. S-103 (Workgroup Report) DOH 86143 (recommending, agnather things, an
immediateongoingassessment of all adult home residents and the implementation of periddet service
coordinator initiative in adult homes).

%9 Defendants have also provided evidence about thbazkrosts of Supportive SROs and-SROs, other types
of OMH Housing for Persons with Mental llinesSeéDefs. PFF 1 151, 152, 159, 161.) Because Plaintiff does
not seek placement of its constituents in these other types of copounging, the court does not consider such
analysis rkevant to determining whether the relief Plaintiff seeks would inerdescosts to the State.

69 SeeJoint Stip. 119, 28.
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individual's SSI benefit depends on the individual’s residential setting and tit®loof the
residence within the Stafé’

Adult Homes are classified as Congregate Care Level Il housing fouthege of
determining the SSI benefit that Adult Home residents rec&8v&urrently, Adult Home
residents in New York City receive $1@&giper year irSSl; of that amount, the federal
government pays $8,088 and the State pays $8°32Bhe Adult Home resident uses most of
the SSI benefit to pay the Adult Home for room, board, three meals a day, housekeeping,
personal care and supervisitf. Residents keep a small portion of the SSI benefit as a Personal
Needs Allowanc€PNA”). "** In 2009, in New York City, the PNA for adult home residents is
$2,136 per year, or $178 per month.

Scattereekite supported housing consists of apartments sedtéanongarious
buildings’® Scattereeksite rental apartments are funded directl{0H in the form of a rental
stipend, and through the individual residents’ income, woitégn consists only of SSf” The
State pays a pdred stipend directly teupported housing providers. The current per-bed

stipend paid by OMH for supported housing is $14,884Individuals residing in supported

"0 5eeD-347 (SSI Benefit Levels Chart effective Jan. 1, 2009) (indicatirgdategories of living arrangements
with varying amourg of SSI benefits).

%1 Joint Stip. T 14.
702&11 27.
703.@11 28.

704@

705&

706@1-[ 11.
707Qﬂ 29.
708&1-[ 33.

The rental stipend the State currently pays for supported housingreambtirsed by Medicaid. (Tr. 3268
(SchaefeiHayes).) As OMH CFO Mana SchaefeHayes testified, the portion of the amount of the rental stipend
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housing receive the SSI Living Alone Rate and are required to pay 30% of thisnpayme
30% of their income, toward housing costs to thefaprofit provider’°® The 2009 Living
Alone rate was $9,132 per year ($761 per month), of which the State’s share is $1,044 per year
or $87 per montf*°

Residents of Adult Homes and supported housing receive services nhitadicaid,
paid for jointly by the State and federal governméht=or Medicaideligible individuals, the
State pays for hathe costs of Medicatflinded services, including primary care, hospital care,
psychiatriccare, prescriptions, psychologists, Medicaid transportation, case managamae
various other medical servicES. As described below, the State pays significantly higher
Medicaid costs for individuals with mental illness living in Adult Homes than it pays for
individuals with mental illness in pported housing.

While OMH does not provide stipends to Adult Home operators as it does for supported

housing providers, thtate incurs additional costs for Adult Home residents that it does not

that goes to provide case management services is potentially eligiMedaaid reimbursement.id( at 326869.)

DAI has pointed out that if the State were to seek to nifekeexpense coverable by Medicaid, the State could share
the cost of those services with the federal government. (PIfR6En. 12.) OMH has declined, however, to seek
Medicaid reimbursement for that portion, asserting that the potesmtiaery “isnot substantial enough to invest or
require providers to invest in Medicaid billing systems to try to go afterf thiait. 327677 (SchaefeHayes).) Ms.
SchaefeiHayes testified that 205% of the rental stipend funds go to case managemieinaat @76.)

DAI points out that the amount of Medicaid recovery to the State from thealagbvernment if those
funds were sought could be $9.9 million. (Pl. FIZ00 n. 12.) This number derives from multiplying ten percent
of the $14,654 pebed rental spend by the approximately 13,500 supported beds that Defendants cuiredtly
(seesupranote614), divided by two, because the State pays half of Medicaid gestgfra notes711, 712).

% Joint Stip.g1 9, 30.
"9D-347 (SSI Benefit Levels Chart effective Jan. 1, 2009).

"1 3555 (Kipper Report) 78 & n.4 ([Flor $1.00 of Medicaid service cost, the State pays $0.5@hangederal
government pays $0.50.

"2 g5ee generallfP-63 (DOH Analysis of Medicai@Expenditures in Impacted Adult Homes (“State Analysis”)).
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incur forresidents of supported housing, described belbine Statdunds a variety of grant
programs and other subsidies for adult hostatewideincluding the Adult Homes at issue.

b. Defendants Have Not Done any Analysisd Determine the
Financial Impact of the Requested Relief

Martha SchaefeHayes, the Chig-iscalOfficer of OMH, testified that OMH has not
done any analysis to determine the financial impact of creating supported hoessng
specifically for Adult Home residents® Ms. SchaefetHayes acknowledged on cress
examination that she was not fam@ilwith the “financing mechanisms for adult homes,” and
agreed that, to her knowledge, “OMH has not performed an analysis of the finapciet”iof
the relief DAI seek$!* She also conceded that she had “not performed any studies or any
analysis about the impact which the creation of 2,000 supported housing beds for adult home
residents would have on the OMH budget”

Defendants’ cost expeiR. GregoryKipper, testified on direct examination thre
lackedinformation about the exact number of residents DAI contends could be served in
supported housing and the exact mix of supports each individual would need foritatrtd®
He stated that the lack stich informatiorfcertainly made it more difficult” to reach
conclusions about the effect on the State’s cost for moving individuals from Adult Homes t
supported housing.’ Mr. Kipper conceded on cross-examination, however tiieaé were

several ways that an estimate could have been done to arapprakimate figureto determine

"37r. 336769 (SchaefeHayes).
41d. at 3368.
"31d. at 3369.
"8Tr, 278384,

717 Id
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the effect on th&tate’s cost$'® For example, the State identifies its programs by unique
“program codes.® The State could have used its own Medicaid database to compare services
for former Adult Home residents before and after they moved to supported housing usng thos

codes’®

As DAI’s expert Mr. Jones testified, because the Medicaid data is categorized by codes
for various programs, the State could have looked at what it was “spending for those people
while theywere in adult homes and what it is now spending for them subsequently in supported
housing.”?* The State never performedch an analysis.
C. Defendants’ Cost Analysislignores Relevant Costs

Defendants’ evidence on costs is bagadhe premise thahe only relevant costs are the
OMH rental stipend provided to supported housing providers and SSI. Defermdashsxpert,
Mr. Kipper,testifiedthat the annual cost of serving a person in supported housing is $15,698,
which is the $14,654 OMH stipend plus the State SSI contribution of $¥D4e testifiedthat
the annual cost of serving a person in an Adult Home is only $8,328, which is the State SSI
contribution’?® Therefore, according to Defendants, it cisesStatean additional $7,378ach

year for anAdult Home resident tive in supported housin@* This comparison ignores

Medicaid costshowever'?®

18 |d. at 283436; seeTr. 3464 (D. Jones)

9Ty, 3241 (SchaefeHayes).

7207y, 283435 (Kipper);Tr. 3464 (D. Jones).

21 Tr. 3465.

22Ty, 2780;seeD-441 (SchaefeHayes Chart); EB98 (Kipper Chart).

2Ty, 2780;seeD-441 (SchaefeHayes Chart)D-398 (Kipper Chart).

7247y, 2780 (Kipper) seeD-441 (SchaefeHayes Chart)D-398 (Kipper Chart).
"5Tr. 2788, 2789 (Kipper); Tr. 33884 (SchaefeHayes);Tr. 343839 (D. Jones).
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As set forth in detail below, theourt finds that Medicaid cosése relevanto the
analysis anghould be considered in evaluating the costs of the proposed refie¢. M&dicaid
costs are taken into accduit would notbe more expensive to serve DAI's constituents in
supported housing rather than Adult Homegvould actuallysavethe State of New York $146
per year to serve an individual in supported housing instead of an Adult Home.
I Defendants’ Own Andysis Demonstrates That
Medicaid Costsin Supported Housing Are Significantly
Lower Than Medicaid Costs in Adult Homes
At DAI’s request, the State undertook a comparison of the Medicaid costs tmntssof
Adult Homes and residents of supported housing for the fiscal year 2004*301&
Analysis”).”®® In that analysis, the overall anniaédicaid costs for an individual residing in an
Adult Homewere on average, roughly $15,000 higher than the average Medicaid costs for an
individual with mental illress in supported housiri§. As demonstrated in Table 1 below, the
total average Medicaigxpenditures, including the State and federal shares, were $31,530 per

Medicaid-eligible individual in the Adult Homes at issue, and $16,467 per Medatjithle

individual with mental illness in supported housifi§).In fact, the State payar more for

726Tr, 3421 (D. Joneskee generallP-63 (State Analysis)The 20042005 data is the latest data availablBeg
Tr. 344041 (D. Jones).)

21 p63 (State Analysis) DOH 1316@8}; P-773 (D. Jones Summary of Cost Evidence)rl 3424 (D. Jones)s-

55 (Kipper Report) 8see alsd®228 (NYS CQC, Adult Homes Serving Residents with Mental llinesStudly on
Layeringof Senices(Aug. 2002) (“Layering Report”)) CQC 114 (finding that adwie residents receive services
that are “costly,” “sometimes unnecessary,” and that appear in many insiabecsevenuariven”); S-103
(Workgroup Report) DOH 862089 (discussing potdial Medicaid savings from reforming services to adult home
residents); M4 (NYS CQCA Review of AssistedLiving Programs in “Impacted” Adult Homé&sune 2007)

(“2007 ALP Report”)ati (finding that assisted living services provided to residents ofdtedaadult homes “were
not commensurate with the increased charges to Medicaid”).

"2 p_g3 (State Analysis) DOH 131663; see als®-150 (D. Jones Report) 21:55 (Kipper Report) 8.
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services to Adult Home residents than for services to residents of supported howsagac
“spedrum of services,” including inpatient hospitalization costs andnpay costs?
Table 1: Summary Comparison of Medicaid Expenditures in FY 2004-200%°

Average PerPerson Cost

. Population 'Cuts_ Supported Housing Adult Homes
e ftens PSR s
Severely and Persistenty $20,370 36,109

I(ﬁ\)/jfe'\g' and Medically $28,108 $46,772
(b) SPMI and Not $18.664 $32,163

Medically Involved
Not SPMI $11,882 $25,289

(a) Not SPMI and
Medically Involved

(b) Not SPMI and Not
Medically Involved

$27,006 $39,677

$9,628 $19,711

Source P-63 (State Analysis) DOH 131663-64.

Defendants further parsed the Medicaid data to compare persons with highegror low
medical needs and higher or lower psychiatric needs in both residential s&ttingsmatter
which sub-ategory was analyzed, there were significant savigstween $10,000 and

$18,700, depending on the category — for residents of supported h6tising.

2Ty, 2789 (Kipper).

0P|, PFF § 204; H73. The court has verified thais table accurately reflects the data at pages OMH 136663
in the State Analysis (B3).

31 SeeP-63 (State Analysis) DOH 131668!; seeTr. 347172 (D. Jones).
32p_3 (State Analysis) DOH 1316631
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. Serving Adult Home Residents in Supported Housing
Would Reduce State Medicaid Costs

While the parties do not dispute that the State spends more on Medicaid for residents
currently livingin Adult Homes than for residentsirrently living insupported housinghe
parties dispute whether moving Adult Home residents to supported housingredude State
Medicaid costs*® The dispute centers around the question of whether the Ihigiicaid coss
for Adult Home residentaredue tothe setting in which a person with mental iliness is served or
the characteristics of@erson living in that setting. Defenddrdsst expertMr. Kipper,
concluded that Medicaid costs “wouldn’t necessarily change due to a change augmss, a
change in your housing situation,” and that it was “highly speculative” that movimglizidual
from one setting to another would sauan immediate change in the individual’'s Medicaid
service needs and the State’s share of associated Medicai§*¢d3sl’s expert, Mr. Jones,

testified that it is th@ature of the provision of servicesAdult Homes that causes the disparity,

not theresidents themselvéd® The evidence below demonstrates thathigher cost is due to
the Adult Home system of carather than the characteristics of thdividualsreceiving
services.
a) Adult Homes Over-Utilize Medicaid Services
A significant reason why Medicaid expenses are higher in Adult Homes ikdbk
Homes ovettilize Medicaid services; there is a great deal of “layering of services” in Adult

Homes that does not occur in supported hou§thdn August 2002, the New York Commission

"3 3ee, e.9.555 (Kipper Report) 8;- 350 (D. Jones Report) 2.

34Ty, 278990, 2796, 2792800
35Tr, 342426.
38 Tr. 712 (Rosenberg); 3425% (D. Jones).
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on Quality ofCare (“CQC”), an independent State agency, issued the reémutt‘Homes
Serving Residents with Mental Iliness: A Study on Layerin§eatices”(the “Layering
Report”).”*” The Layering Report was one of several studies that were highly critical of the
Adult Home system of caré® It concluded that financial abuses existed in at least “the 11
largest adult homes in the greater New York City area,” which together “cared for about one
fifth of the total population of ‘impacted adult home&® The Layering Rport found it “not
uncommon to see multiple practitioners and providers . . . located on-site in adult homes and
acting independently of each other” in serving a “captive adult home popul&ffoftiereport
concluded that “many residents received mudtiplyers of services from different providers that
were costly, fragmented, sometimes unnecessaiy often appeared to be revenue-driven,
rather than based on medical necessity. The report called the entifedult Home service
systentfundamentally flaved” and in need of “reform’? It cited ingrained “structural
problems” that had been ongoing for “more than 25 yedfsThe reportlescribeda system

in which services are often not sought by the recipient, but initiated by the

practitioner; in which pviders fail to communicate with one another on

treatments and medications, even on such matters as the need for surgery; and, in

which the primary care physician plays no role in assuring that services are
coordinated effectively**

3Tpp28.

738&

3|d. at CQC 99.
0d. at CQC 96.
"11d. at CQC 96.
™21d. at CQC 11415.
3|d. at CQC 97.

44 1d. at CQC 96.
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The Layering Report, which used then-current figures, found that it cost the State $37,000 pe
year fora persorto live in the adult homes it analyzed when Medicaid billing was added to room
and board charge$®

The findings in the Layering Report are consistent with findiegshed in several other
State reports. A May 2006 report by the CQEeélth Care in Impacted Adult Homes: A
Survey,” found that because primary care physicians and specialists providedssengite at
impacted dult homes, “this sometimes meant tiradividuals were seen monthly by their
primary care physician even when they had no complaints and had made no request to see
him/her” *® It also found that “individual were screened by specialistsen they had no
documented need for sufitare]’; in one home, for example, a dermatologist screened all
residents’*’” The report provided, for example, that in one home a dermatologist screened all
residents. The CQC'’s June 2007 reporA Review of Assistd Living Programs in ‘Impacted’
Adult Homes,” found thaassisted living servicesvhich are provided to some Adult Home
residents‘were not commensurate with the increased charges to Medi¢8idh addition, the
Workgroup Report discussed potential Medicaid savings from reforming servickdttboame
residents’*

Several witnesses also identified the ewglization problems highlighted in the

LayeringReport. Ms. Rosenberg explained that there is a fiscal relationship between Adult

45|d. at CQC 101.

48 D-385 (NYSCQC,Health Care in Impacted Adult Homes: A Sur¢ay 2006) (“Health Care Report"d.
This report focused on 13 impacted adult homes, four of which auatirsthis litigation. $eeid. at 2.)

7|d, at 8.
"8p.94 (2007 ALP Repoyt.
493103 (Workgroup Report) DOH 862d1.
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Home operators and providers that rent space in the homes to pradidsaMbillable services

to adult home residents® She testified that some Adult Home residents at times had home
health aides billed to Medicaid who worked for agencies owned by the Adult Homé&opera
and that the residents were unaware they had a home healfh*a8tee described layering of

“all of the medical services, all of the support services that could be billed throeayjbaitl that
the adult home operator [ ] brought into the home,” with the most egregious instances involving
unnecessary cataract surgéty.Similarly, Mr. Jones identified Medicaid ovetilization as a
problem in Adult Homes — but not in supported housing — and described the finding of the
Workgroup’s Payment Subworkgroup that adaliesover-utilized nursing grvices and home
health aide$®® As Mr. Jones explainet{y] ou’ve got very aggressive private forefit

providers who are operating in largely a fee for service Medicaid world whogdnig hi
[incentivized to bill as much Medicaid as they can biif* Accordingly, “you end up here with
an exceedingly high cost for Medicdi®> Ms. Rosenberg put it this way: “because they're for-

profits[,] [i]t’s institutional living at, potentially, its worst’®

0Ty, 712. For example, on a site visit to an Adult Home, she observetiehatitlt Home had arrangements with
providers “where they could come into the home and would treat everybtity limme; and it was unclear, you
know, how much the residents had a say in whether that's who they wantedttthém or would they have
preferred to go see somebody elsdd. &t 645.)

S17r. 70910.

27r. 71011.

537r. 349192, 343132,
4Tr. 3425.

51d.; see alsdr. 56667 (S.P.) (te#flying that theAdult Home administrator makes appointments for him every
three weeks to see the doctor assigned to him by the home in an office conndwtefdidttHome, and that
Medicaid pays for those appointments).

6Tr. 645
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Defendants assert that “there is no evidence that the financial abuses that occurred in
some homes are widespread and still occurriiggbntending that “many of the homes where
abuses took place” are closedunder different management. Defendants’ expert, Mr. Kipper,
testified that he “thought thegislem would have been adgsed.”*® Defendants havdone no
analysis to prove these assearipwhich are not supported by the evidence.

First, the factscontradictMr. Kipper’'s assumption that the Medicaid ovgiization
problem “had been addressed” prior to his analysis in this case. The Layeringf®epdthat
the average Medicaid costs in #dult homes it analyzed exceeded $27 080resident, a
figure it termed‘expensive” and indicative of “uncoordinated” and “unnecessary” ser¥ices.
When the State analyzed the Msdd data for this litigation for the fiscal year 268d05, two
years after the Layering Report was issued, the averagdarcafitthe Adult Homes analyzed
totaled $31,830 per resident — nearly $5,000 more per resident on average than the $27,000
figure found in only the eleven largest adult homes in 2682The State Analysis found that
twenty Adult Homes still had expenditures in excess of $27,000 per resident, and seven Adult
Homes had costs exceeding $35,000 per residar®0% increasm costssince the release of
the Layering Report®® Looking at these numbers in connection with the longstanding

“structural” problems identified in thieayering Report and other evidence of Medicaid over-

5" Defs. PFF { 155d. (citing D-440 at 16263 (deposition of Walter Saureckformer CQC official who worked
on the Layering Reparivhodid not disagree h the observation of Ms. Schimkemember of the Workgroup’s
Payment Subcommittethat the Layering Report may riérepresentative of all homés)

"8 Tr. 2833
%9p228 at CQC 96.
%0pg3 (State Analysis) DOH 131637.

761 Id
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utilization, it is impossible to reconcile tHacts with theassumption that these problehes/e
been fixed.

The evidence alsbeliesthe assertion that the financial abusediariged to a few
isolated Adult HomesAs noted abovehe Layering Report found that financial abuses existed
in at least “the 11 largeatdult homes in the greater New York City area,” Adult Homes that
together “cared for about one-fifth of the total population of ‘impacted adult horffédviost
of those Adult Homes continue to serve Adult Home residents to thi€tay.

b) The DependencyBased Model of Adult Homes
Contributes to IncreasedMedicaid Expenditures

Another reason Mr. Jones identified for the increased Medicaid expenditures in Adult
Homes ighe“dependencybased model” of care iAdult Homes, as compared to the “recovery-
based model” of supported housiff§.He testified that thdependency-based modsalys “I'l
do it for you, I'll bill Medicaid for it.”®® In contrast, theecoverybasednodel looks at people’s
strengthswhatthey are capable of doing and how best to promote those stréffgths,
maximizing an individual’gotential tobecomancreasinglyindependentver time reducing the
amount of Medicaidillable services Mr. Jones illustrated the concept this way:

If you want somebody to learn how to ride the bus, you don’t pull up with a van

every day and say, Hop in, we're going, and bill Medicaid. That's astgld-

model. You go out and you help people to learn how to ride public transportation.
You do that in stages, teaching and trairfitig.

52 Seesupranote739.

53 5eeP-774 (2008 Census Report).
%4 Tr. 101011, 342526, 347576.
1d. at 3476

88 |d. at 3475.

87 |d. at 3476.
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According to Mr. Jones, “[i]t's the difference between doing for and doing WithHe testified
that ina dependencipased modethe same services recamd do not taper off over time:
“[Y]our people are doing the same things for folks this year as they are doingeaext®® For
these reasons, the dependency-based model is another cause of the high Medicaid casts found i
Adult Homes.
C) Increased Medicaid Costs in Adult Homes Are
Not Attributable to the Characteristics of Adult
Home Residents
The evidence demonstrates that thiference inMedicaid costs between Adult Homes
and supported housing is radtributableto the characteristics of the persons living in the Adult
Homes. TheLayering Report, for example, showet the problem is witthe Adult Home
system of carenot with the residents subject to the system. The Layering Report does not
discuss any characteristics of Adult Home residérgswould lead to high Medicaid costs.
Rather, it details at length the “multiple layers of services from different providers tat [ar
costly, fragmented, sometimaanecessary, and often apgk#o be revenue-driven, rather than
based on medical necessify” According to the Layering Report, rather than being driven by
the needs of Adult Home residents, services were “characterizbéibjack of

individualization,” and that the “breadth” and “volume” of services is insteaddiatidd to easy

accessibility and the absence of a gatekeeper or service coordifator.”

769 Id

"0 p_228(Layering Report) CQQO0O0.

771 Id
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The State Analysisf the 2004-2008omparative Medicaid dataa conparison of Adult
Home residents with similadgtiagnosed residents of supported housiatse demonstrates that
the increased costs are linkedtiesystem of carenot the resident§? Defendants’ expert, Mr.
Kipper, ageed that the State Analysdivide[d] [the two] populations into subgroups that had
similar characteristi¢sand that this was done “based on diagnosis codes in the Medicaid
database™? Mr. Kipper also agreed that, on an averagegeesorbasis “no matter how you
cut the data you géthe same kind of result, it's considerably higher in the adult home than in
supported housing’** As noted above, the data shows plainly that for every category, the
savings in supported housing were significant, ranging from $10,000 to $18,700 per’person.
That is, for persons with a given diagnosis, the State was likely to pay hwarsahds of dollars
moreper year for that person if he or she lived in an Adult Home than if he or she lived in
supported housing®

Mr. Kipper pointed tdhe CQC'’s Health Care Report@se source of his view that Adult
Home residents had higher needs than residents of supported H3(sihg. reference to that

report, however, is misleading-hereport compared the medical needs of Adult Home residents

with the medical neds ofthe general populatiomot residents of supported housi.In fact,

the report explained that its findings were not surpridiegause people with serious psychiatric

772

See generall{?-63 (State Analysis)
B3 Tr. 282728.

741d. at 2830.

> P63 (State Analysis) DOH 131663
776 Seeid.

T Tr. 278992,

78 SeeD-385 (Health Care Report}2 (noting that residents of impacted adult homes had higher incidences of
certain disorders than “the general American population”).
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disorders “may [be] predispose[d] . . . to certain health risks” becausestyle choices, the
psychotropic medications they take, and their limited incofffesThese factors are nahique
to Adult Home residentshey are generally applicabie persons with mental illnessgardless
of whether they are served in Adult Homes or supported housing. Nothingreptréndicates
that Adult Home residents are a needier population than residents of supported housing.

In any event, as the court discussed at length above, the evidence demonstrates that there
are no material differeces between residents of Adult Homes and residents of supported
housing, and whether a person with mental iliness is placed in an Adult Homehather t
supported housing is not based on that person’s functional abilities or medicalfleeds.

d) When the Ccst of Medicaid Is Properly Included,
It Costs the State Less @ Serve an Individual in
Supported Housing than in an Adult Home

When Medicaid is properly included, it costs the State less to serve an individual in
supported housing than in an Adult Hon#ter adding(1) theaverage Medicaid coftr a
person in supported housing ($16,467)2pthe amount of the supported housing stipend
($14,654)and (3)the amount of SSI paifbr aresident of supported housing ($9,132), the total
paid bythe State antederal government®r a person irsupported housing is $40,2p8r
year’®* The Stats share of the cogor a person in supported housisd.00% of the stipend
($14,654), half of the Medicaid ($8,234), and a portion of the SSI ($1 fo44) total Sate cost

of $23,9327% By contrastafter adding the Medicaid cost for a person in an Adult Home

|d. at 23.

80 SeesupraPartlll.B.2.h; supranotes362, 522

81p_773 (D. Jones Summary of Cd&tidence) 2; Tr. 34338 (D. Jones).
2p773 at2
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($31,350) to the cost of SSI for a person in an Adult Home ($16,416), the total paid for a person
served in an Adult Home is $47,996r year'®® The Stat&s share of the cost is hiabdf the

Medicaid ($15,750) and a portion of the SSI ($8)3&8 a total State cost of $24,07¥. This

data is summarized in Table 2:

Table 2: Supported Housing(“SH”) Average PerPersonAnnual CostsCompared to
Baseline Adult Home(“AH") Average Annual Cost$®

Supported Housing Adult Homes
State Total State Total
SH Stipend  $14,654 $14,654 N/A N/A
Medicaid $8,234 $16,467 $15,750 $31,530
SSI $1,044 $9,132 $8,328 $16,416
TOTAL $23,932 $40,253 TOTAL $24,078 $47,946

Source:P-773at 2.

When the cost of Medicaid is included, it saves the State of New York $146 per year to
serve an individual in supported housing instead of an Adult H8™&he overall cost is $7,693
lessfor the combined expenses of the Stat federal governmentg’

iii. Defendantslgnore Other Relevant Costs of Adult
Homes

In addition to Medicaid costthe State also incurs millions of dollars in additional

expenses for Adult Home residents that it does not incur for residents of supported.f8usin

783 Id
784 Id

8P|, PFF § 212; H73. The court has verified that/?3 accurately reflects the Medidalata in P63, the
stipulated SSI costs for residents of supported housing and Adult Hantethe stipulated amount of the supported
housing stipend.

8 |d.: see alsdr. 3439 (D. Jones).
B'p773 at 2.
"88Tr. 343940, 345960 (D. Jones)seegenerallyP-773 at 312.
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Defendants have not included any of these costs in their analysis. The court findssssich ¢
relevant to the comparative cost analysis in this case.

First, Defendants did not consider the cost of the Quality Incentive PayrQenP()
program’®® The State has spent at least $28 million on QuIP since the program’s iné&btion,
$26.4 million of which has been spent since this lawsuit was fifedQulP money is allocated
as a funding subsidy to adult home operators statewidémdintain compliance ith DOH

#92

regulations.””™ QuIP funds are allocated to those adalnsthatapply for and are awarded

grantsbased on the number of S8ligible residentsiving in the homée®® Adult homes

receiving grants under the QulP programauthorized to use funds for capital improvements,
such as new roofs or new furniture, and for training and education of adult honfé*s@uiP
money goes to adult home owners and operators, not to adultrésisents>> QuIP money is
not designed to assisdAlt Homeresidentsn movingto more integrated settingagcording to
Mr. Wollner, who formerly held high positions at OMH ab®H, that “was not the intent of the

legislation.”®

89Ty, 278687 (Kipper); S148 (D. Jones Rebuttal ReportB2S-55 (Kipper Report) 9 n.6 (“Costs related to the
QUIP program have not been inclutlecs-144 (Kipper Reply Report)-3; D-441 (SchaefeHayes Chart); Tr.
338182 (SchaefeHayes).

90Ty, 16710,1710 (Wollner);P-773 at 312.

"1p773 at 312.

92355 (Kipper Report) 5seealsoS-148 (D. Jones Rebuttal Report2
7935148(D. Jones Rebuttal Repof)

94Ty, 170809 (Wollner). Mr. Wollner acknowledged that there have been allegati@tsQulP funds have not
been put to their intended use, but instead have been used by some Adultéisubsidize operating expenses
like workers’ compensation.Id. at 1710)

95Tr. 170809 (Wollner).
9 |d. at1608,1709-10.
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Since this litigation began, DOH has distributed millions of dollars to the opeaittre
Adult Homes at issue in this litigatidi” DOH spent $4 million on QuIP in 2002-2003, of
which $972,742 was distributed to Adult Homes at issue in this litigatfoBOH allocated 6
million to QuIP in 2003-2004, of which $1,982,129 was spent in Adoihesat issue in this
litigation.”*® DOH allocated $2.75 million to QuIP in 2005-2088 $2.75 million in 2006-
2007%°*$5.5 million in 2007-2008% and $5.46 million in 2008-200%°

Second, Defendants did not consfiéthe substantial funds they have allocated for
capital improvements and air conditioning in Adult Horff&sIn 2004-2005, the Legislature
appropriated $1.5 million for an Infrastructure Capital Pnogt® Six of the Adult Homes at
issue in this litigation received Infrastructure grafifsin 2006-2007, the State spent $2.8
million on air conditioning for adult homé&8® Nine of theAdult Homes at issue in this litigation

received funds for air conditionirf?

Tp773 at 312.

"8 p_773 & 3; R264 (QuIP Final Payment List 20@D03).
¥ p.773 at4; P263 (QuIP Final Payment List 20@®04).
80p773 at 8.

8011d. at 9; Tr. 1708 (Wollner).

82p773 at 11.

8319, at 12.

8045144 (Kipper Reply Report) 3; Tr. 2787 (Kippe); S-148 (D. Jones RebaitReport) 3D-441 (Schaefer
Hayes Chart); Tr. 33882 (SchaefeHayes);Tr. 3460 (D. Jones).

805p_773 at 312.

806p.773 at 6:Tr. 170607 (Wollner);P-659 (“Dear Colleague” letter from David Wollner announcing the
availability of funding under thACF/Infrastructure Improvement Initiatiye

807p.773 at 6:seeP-245 (DOH, ACF Infrastructure Improvements, List of Approved Applie).
808 p_773 at 9seealsoTr. 1709(Wollner) (testifying that the State had spent $2 million).

89p.773 at 910; P-722 (DOH PresRelease, “51 Adult Care Facilities Share $2.8 Million in Grants to Iner&as
Conditioning in Resid& Room$ (Apr. 25, 2007).

170



Third, Defendants did not consid&tthe millions of dollars the State has spent on the
EnAbLE program®!* The State spent $2 million on EnAbLE in 2004-2005, and three Adult
Homes at issue in this litigation received grdfifsThe Statespent $2.75 million in 2005-
2006°** and$2.2 million in 2006-2007+* of which $491,908 was allocated to Adult Homes at
issue in this litigatiof™®> Additional funds were allocated for EnAbLE as part of a $6.55 million
budget package in 2007-2088,and $3 million was allocated to the program in 2008-2809.

Fourth, Defendants did not consider funds the State has invested in Adult Homes through
OMH’s Case Management Initiatif&® This initiative was originally funded with $1.2 million
in 20032004 to provide case management in three Adult Homes at issue in this litfjation.

The Stée allocated $1.275 millioto case managemeint2004-2005%° In 2005-2006, the State

allocated $5.25 million to case managenféhtMr. Wollner testified that the State has spent at

8105144 (Kipper Reply Report) 3; Tr. 2787 (Kipper); Tr. 3460 (D. Jones): B8 (D. Jones Rebuttal Report) 3;
D-441 (Schaedfr-Hayes Chart); Tr. 3381 (Schaefdayes).

811 SeeP-773 at 312; seesupraPart!V.B.1.h (describing EnAbLEprogram).

812p.773 at 6 seealsoP-244 DOH, EnAbLE Program Grant Award@jsting awards to Queens AtiiCare Center,
Park Inn, Rockaway Manor, and Ocean Hou§d)e award to Ocean House was made shortly before Ocean House
was closed because of “very serious concerns as it relatesdare that was not provided to the residents” and
“allegationsof fraud and misuse of governmental funding that had been provided to the owners atape(Tr.

1728 (Wollner).)

813 5eeP-773 at 8 (discussing allocation for “general adult home initiatives”)]1 Tt3 (Wollner).
814p.773 at 9seealsoTr. 1713 (Wollner)stating that $2.75 million was allocated).

85p.773 at 9;D-135, D136, D137, D138, D139 DOH lettersnotifying Adult Homesthat EnAbLE grants have
been approved).

86p773 at 11.

8171d. at 12.

818 5144 (Kipper Reply Report) 2; Tr. 2787 (Kipper); Tr 3460 (D.Jones); S148 (D. Jones Rebuttal Report) 2.
819p.773 at 45.

820|d. at 7.

821|d. at 8;P-756 (Excerpt from 20062006 Enacted Appropriations Bill, SS8A554-C) 277 (appropriating $5.25
million for case management in Adult Homesge als&-127 (OMHAId to Localities 20052006 Enacted Budget
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least $5.25 million per year since 2005 on the Case Management Initfati@a. a peresident
basis, the State spends approximately $1,514 annually in direct State aid fodakdtofme
resident that receives services through the Case Management Inffiative.
Finally, Defendants did not consid&tan additional $2 million the State budget
allocated to various adult home initiatives in addition to the specific progranrsodesc
above®® In 2005-2006, the State allocated $350,000 “for services and expenses to promote
programs to improve the quality of care for residents in adult hofAg&06r example, the State
spent “a cople hundred thousand dollars” on medication management training for adult home
staff®’ As Mr. Wollner testified, this program was not designed to help adult home resients
learn how to sel&dminister medication; rather, it was necessary because wétine of
concerns about medication handling and storage by thé<taff.
d. Defendants Contend Thathe Relief Would ImposeAdditional
Costsbut Provide Limited Factual Support for This
Contention
Defendantxontendhat the relief would impose additionasts. Theyassert that DAI's

constituents would need additional support services in supported htisifigeyalso assert

that administrative costs of assessing Adult Home residents and oversesagedcsupported

Summary of Legislative changek)listing “no change” as to the Executive Budget Recommendation for case
management in Adult Homes).

8227y, 170203\

823 D-348 (20082009 Case Management Fundingdéls) (listing he cost to the state of a case manager serving 30
Adult Home residents as $47,744).

824 See generall{p-398 (Kipper Chart)D-441 (SchaefeHayes Chart); $5 (Kipper Report) ®.
85p.773 at 4.

82%|d. at 8;P-756 (Excerpt from 2002006 Enacted Appropriatiorill, S554-E/A554-C) 76.
827Tr. 1717 (Wollner).

828|d. at 1718109.

829 Defs. PFF { 160.
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housing should be consider&l. Defendants further contend that, if DAI's constituents moved
to supported housing, the newly vacated Adult Home beds would be “backfilled” with other
individuals with mental illnes&*' As set forth below, Defendants have not provisigificient
evidencehat these costs woultbe incurredor how much such costs would be.
I.  Additional Support Services

Defendants assert that DAI's experts “conceded that many, if not all, of plaintiff's
constituents will need additional services to live in scatersupported housin§** Based on
that assertior despiteampletestimony to the contrafy’ — Defendants contend tHittis likely
thatmany [Adult Home residents] would need the services of an ACT t&4nheéfendants also
hypothesize that it is “very possible” that soAdult Home residents would need an “Intensive
Case Manager” or “additional services that cannot be provided by an ACT team or a case
manager, such as a home health afd® Defendants assert that a “new ACT team” costs $8,508
and an Intensive Case Managests $4,414, presumably per person per §8afhese

assertiosignore the fact thahere arecurrent supported housing residentso alreadyeceive

8304, 1 222.
81d. 99 224225.
824, 1 160.

83 3ee, e.g.Tr. 83:24-84 (E. Jones) (concluding that “many people” in Adult Homes could moveposted

housing with “littleor no support”)Tr. 3072 (Groves) (testifying that Adult Homesidents are “not a seriously
impaired population in the vast majority”).

834 Defs. PFF { 160.
835 |d

831d. 1 160 ¢iting Tr. 3346; D441 (SchaefeHayes Chart)).
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such service&8’ the cost of which ialreadyincluded in the Medicaid comparison between
Adult Home residents and supported housing residéhts.

In any event, while Defendants assert that it is “possible” that Adult Home residents
might need additional services in supported housihegevidence demonstrates thatny Adult
Home residents would not require extensive support services to live in supported huisileg.
ACT services are available to residents of supported howssngted above, there are no
material differencebetween residents of Adult Homes and residents of supported h8tising.
Even Defedants’ expert Dr. Geller conceded that 29% of current Adult Home residents in his
sample could go to supported housing “without ancillary servitésThereis no basis to
assume that a higher percentag@adéiit Home residents will require ACT serviceampared to
the individuals wheaurrentlylive in supported housing.

In addition, Defendantsavenot provided any analysis comparing the cost of ACT with
the cost of the various mental health services those Adult Home residents cueesitig or
the cos of services that supported housing residents without ACT teams receive. Asbf. J
testified, “ACT is a bundled set of services, so that if you're in an ACT teatn,.thACT team
really provides the full gamut of what you're going to need in terimsental health
services.®* Thus, the evidence shows thesidents with an ACT team will not be incurring the

expense of other programs offered by the State. As OMH’s website explains, ACT services are

837Tr. 223, 224, 237 (Tsemberi@pstifying that some Pathways tenants receive ACT, blended case manggemen
and supportive case management); Tr. 2443 Geller);P-286 (TSI RFP Response) OMH 42968.

838 SeeD-441 (SchaefeHayes Chart) (showing the Medicaid percentages the State pays)).
839 SeesupraPartlll.B.2.h.

80Ty, 2406.

81Ty, 346263.
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carried out “at the locations where problems o@nd support is needed rather than in hospital
or clinic settings.?*? That shift in the locus of services means that costs formerly borne by the
State are avoidedAs OMHitself has reported, “[s]tudies have shown that recipients who
receive ACT servicesxperience greater reductions in psychiatric hospitalization rates and a
higher level of housing stability. Research has also shown that ACT . . . is no more expensive
than other types of communibased care®?® Thus, even if many of DAI's constituents would
need ACT services, Defendants have not provided evidence demonstrating thatwsces ser
would be more costly.
i. Cost of PotentialAssessments and Administrative Costs

Defendants asseittat the cost of assessments of Adult Home residents should be
included in the cosanalysis They contend — without citation to evidencthat they will need
an outside contractor to conduct assessments and thhettust will “undoubtedly” be more
than the $1.3 milliotthe Statespent on the Assessment Prof§ét Supported housing providers,
however, routinely do assessments as part of their tsadentifythe supports and services
residents will requiré*> Casemanagerén Adult Homesare already expected to assist Adult
Home residents to move to more inttgd setting§*® There is neevidence in the record that

the State would need tore an outside contractor to conduct assessments.

8423597 (OMH website description of ACT) 1.

8831d. (citation omitted)seealsoTr. 342829 (D. Jones); 725 Substance Abuse & Mental Health Servs. Admin
(“SAMHSA") National Registry of EvideneBased Programs & Practices (Nov. 2007)$-6 (finding that
supported housing with ACT services cost less than supported housingctuiithl traditional community services,
and that residents who received ACT spesgs time in psychiatric hospitals than persons receiving traditional
community services).

84 Defs. PFF 1 222.
845 Seesupranote293
84 See, e.g.Tr. 150002 (Madan); Tr. 13656 (Reilly).
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Defendants additionally contetitiat “increased administrative and staff costs for OMH
of overseeing additional supported housing should also be consid&réhere is no evidence
concerning whether such costs would be incurred or how much they might be.

iii. There Is No Evidence That Potential “Backfill” Would
Increase the State’s Costs

While Defendantassert thathe State’s cgts would increase if beds vacated by Adult
Home residents were “backfilled” by other individuals with mental illifé&8r. Kipper,
Defendard’ cost experttestified that he had no opinion as to whether backfill would occur, and
he did not include the pential for backfill in his analysi&® Defendants did not offer any
evidence that backfill, if it were to occwvpuld result in increased costs to the State. Instead,
the evidence is to the contrary.

Defendants’ witnesses testified that the persons most likely to fill vacant Adult Home
beds arénomeless persons and persons being discharged from State psychiatric foSphals
evidence shows that if Adult Home beds were backfilled with persons in those populatians, thos
individuals would likely beservel less expensively in an Adult Home than in the settings from
which they wereoming. Dr. Tsemberis testified that such “high users” of the mental health
system are “in and out of psychiatric hospitals or detoxes” and in and out of sH&ftets.”
testified that, for exampléhat it costs the Stat average d$40,000 per year iNledicaid

expenseslone to provide services to homeless persons with mental illnessysiachn be as

87 Defs. PFF 1 222.

848 1d. 91 224.

849Tr. 278486.

805eee.g, Tr. 215657 (Newman)Tr. 31983200 (Myers); seealsoTr. 2905 (Kaufman).
8l1r, 292.

176



high as $100,000 per ye&¥ This cost is higher than the average $31,530 in Medicaid
expenditures for Adult Home residefit&. Similarly, a person that has come from an inpatient
psychiatric setting, such as a State hospital, will have comednmuch higher cost setting than
an Adult Homée®®*

In any eventNew York State haso obligation to insure that vacated Adult Home beds
are backfilled. To the contrary, State law permits the State to regulate admissions to Adult
Homes®*® and also permits the State to downsize or close Adult Homes for which there is no

public need®™®

e. The State Has Demonstratedts Ability To Redirect Funds as
Individuals Move from One Setting to Another

There is ample evidence in the record demonstrating the State’s ability to riedidksct
as individuals with mental illness move from one service settimgother. When State
hospitals have closed hospital beds,Nleev York State CommunitRReinvestment Act of 1993
hasenabled the State to transfer money from the budget for State hospitals to thedoudget f
OMH community service®’ In total, the Statevas able to redirect more than $210 million in

savings from the closure of psychiatric hospital beds into community pro§tanms2005,

852 Id.
83 5eeP-773 at 12.

84Tr. 3372 (SchaefeiHaye$ (estimating that in 2007, the State saved $73,000 for each psychiatric eeriter b
closed);Tr. 342829 (D. Jones) (stating that “when you darken the door offatient psychiatric unit, that is not
only the most intensive part of treatment, butai'so the most expensive and so, to the degree to which you can
maintain people anidingthat is a major factor in keeping costs down”).

8°N.Y. Soc. Servs. Lag§ 461(1), 461(2); N.Y. Comp. Codes R. & Regs. tit. 18 § 485.5(m)(1)(i).

8N.Y. Soc. Servs. Law § 464; N.Y. Comp. Codes R. & Regs. tit. 18 § 485.5(m)(1¥ée alsdoint Stip 1 5; Tr.
3047.48 (Hart).

87Tr. 326163 (SchaefeHayes);S-150 (D. Jones Report) 223; Tr. 1947(Newman);Tr.1613 (Wollner).

88Ty, 1613 (Wollner); Tr. 32685, 3316 (Schaefetayes):S-25 (Excerpt from New York State 20@905
Executive Budget, Appendix Agency Presentations re: OMH) EXEC-68 (describing reinvestmengccordS-
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OMH closed 100 beds in psychiatric centers and used the savings to fund 600 supported housing
beds®® OMH’s Chief FischOfficer, Ms. SchaefeHayes, testified that OMH has internally
reallocated items in its budget in order to shift resources away from outdageanpsdo more
effective program&2° and has taken steps to maximize other funding sources, such as
Medicaid®®* Both Ms. Schaefarayes and Ms. Rosenberg testified that money can be
transferred from one State agency to another when the need®&rises.

Mr. Jones testified that New York can extricate itself from reliance on Adult Homes to
serve persons with mentali#ss if it chooses to do &% While witnessegssentially agreed
that no state has been able to provide subsidized housialyitsrresidents with mental
illness®* the relief sought here concerns individuals for whose housing and servicesé¢he Stat

alreadyincurs significant costs. Ms. Rosenberg testified that sufficient supporteddnoasid

be created in New York for other needy groups as well as Adult Home resideuayse if

26 (Excerpt from New York State 20@906 Executive Budget, Appendix I: Agency Presentations re: OMH)
EXEC 482324.

897y, 3373;seealsoid. at 337071 (describing that reingement has been used to create supported housing).

890 4. at 331518; seealsoS-150 (D. Jones Report) 28 (describing $10 million savings by OMH through
implementation of the PROS program).

817Tr. 3266 (Schaeferayes).

821r, 3370, 3395 (Schaefétayes) festifying that State money can be moved from DOH to OMH with the
approval of the Legislature and the Governor); Tr.-33XRosenberg) (testifying that with proper coordination,
money could be moved from the DOH budget to the OMH budget).

863 5eeTr. 347778.

84Tr. 1181 (D. Jones) (“l don’t know of any states that have reachetevthey want to be and where they would
like to be”); Tr. 946 (Duckworth) (testifying that more resources could be put intenemity housing in
Massachusettsgee alsdr. 317475 (Myers) (speculating that OMH were to provide housing for the more than
350,000 individuals with serious and persistent mental illiedkew York Stateit would take more than OMH’s
total budget).
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there was the will to close Adult Homes, and | think it will take political will, that money could
be shifted and used for the services people in supported apartments woultfheed.”
f. DefendantsHave Not Provided Sufficient Evidence That
“Fiscal Difficulties” Have Limited OMH’s Ability To Develop
Supported Housing
There is isufficient evidence to support Defendants’ contention that current fiscal

difficulties have impacted OMH's ability to develop supported hou&ihdpefendants have
provided testimony that OMH has suffered budget cuts of just under $100 million, that further
cuts are “expected by October,” and that the demand for mental health services has ifftreased.
Ms. SchaefeHayesalso testified that OMH has been given authority by the Division of the
Budget to spend only twenty percent of appropriations for 2009Maynf®® Defendantslso
point to the fact thatome capital expenditurés the development of community housingve
been*frozeri in the current budget cyclethat is, OMH was toldo stop further development
efforts for “capital projects where a shad not yet been identified®® DAI's requested relief,
however, is the provision of supported housing beds, and it is undisputed that creation of new

supported housing beds does not require an outlay of capital, because supported housimg consist

of exising housing in the communiff°

851y, 77273.

8% Defs. PFF  158.

87Ty, 324547 (Schater-Hayes): Tr. 31567 (Myers).
8%81r, 3303.

89 Defs. PFF 1 2190; Tr. 196566 (Newman). No supported housing beds in the development pipeline have been
frozen. (B350 (OMH CommunityBased Bed Chart (Mar. 31, 2009)) 4.

870 5ee, e.g.Tr. 215960 (Newman)see alsar. 3483 (Jones) (testifying that supported housing providers are

“using already existing housing.”).
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The record is devoid of evidence showing that the current figiigulties have limited
OMH’s ability to develop supported housing. OMH Commissioner Hogan testified on January
29, 2009 that “[r]lesources appropriated ia @809 budget to develop supported housing will be
used in part to expand the array of supported housing and in part to create a new and more
flexible housing subsidy program during 2010-203%.n fact, while this trial was ongoing,
the State issued &¥FP for 230 beds of new supportealising, with conditional awards to be
made in July 200872

3. The Relief Would Not Adversely ImpactOther Individuals wit h
Mental lliness

The court heard extensive testimony about the wide range of services thpr&tales
through its public mental health system, serving 600,000 New Yorkers with merdasill
through approximately 2,500 licensed mental health progf&hrishe court heard testimony and
reviewed the documentary evidence about Siperated psychiatric hospitals, including
forensic hospitals; the development of Secure Treatment facilities forfeexiefs; OMH'’s
research and public education; and services to approximately 150,000 children witlriamot
disturbance #* OMH Senior Deputy Commissioner RobBtyerstestified thatrecent
“financial pressures and loss of joldsdve resulteih an increased demand oental health

services funded by the Statend that “when there’s that kind of pressoinehe mental health

871D-182 (20092010 Mental Health Update & Exec. Budget Testimony) OMH 43467.

872 SeeP-748 (2009 RFP). As noted above, this RFP does not indlddie Home residents in the target
populations.

873Tr. 3164 (Myers); 3259 (Schaefkiayes).

874 SeegenerallyTr. 314864 (Myers).
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system, there [are] also usually not additional resources to meet that demand because
government doesn’t have the resources to expand serfices.”

Defendants have not provided evidesa#ficient todemonstrate, however, that the relief
DAI requests would force them to cut back on services to other needy populations. As noted
above, Mr. Kipper, who opined that serving Adult Home residents in supported housing would
increase State costs, did not consider all relevant &3sta.contrast, Mr. Jones showed
convincinglybased on his detailed anab/thatserving Adult Home residents in supported
housing instead of Adult Homes would not increase the State’s*6sAscordingly, the court
finds that the evidence does not show that, if the requested relief were imposealethneSkd
have to cut programs or prejudice others who seek supported hd{fsing.

4, DAI Provided Convncing Evidence That the State$ Capable of
Expanding Its Supported Housing ProgramTo Meet the Need of
Adult Home Residents

DAI provided convincing evidence that New York is capable of expatigisgpported
housingprogramto meetthe needs of Adult Home residents. Mr. Jones concluded that “the
community provider system has the demonstrated ability to expand services (hdirsoad,
and support) to serve persons with mental illness now living in adult h&fieBr: Tsemberis

testified that Pathways to Housing has served people who have come from Adek, Hiai

875 Seeid. at 315657 (testifying that “it's well known that as the economy worseasi#mad for mental services
increases”).

876 SeesupraPartlV.B.2.c.
877 SeesupraPart IV.B.2.c.ii.d.
878 SeeS-150 (D. Jones Report) 22; S148 (D. Jones Rebuttal Reportp1

879 5eeS-150 (D. Jones Report) 221; see alsdr. 656 (Rosenberg) (testifyirthat supported housimyoviders
“know how to do it");D-399 (Lasicki Dep.) 208xecutive director of an association of suofit mental health
residential prograrproviders testifying that she has “no doubt” that member orgamiwatiould serve Adult éme
residents).

181



they have done well in supported housing, and that Adult Home residents in general would do
“very well” in suppoted housing®® He also testified that if the State issued an RFP to provide
supported housing to Adult Home residents with mental illness, many agencies woulthapply
serve thenf®!

As Mr. Jones described, the “very clear and consistent message” hegovénsations
with providers was:

We know how to do this, we believe in the philosophgund community

integration, we have a strong traglcord of doing it, and what we need from the

state here, as part of all of this, is to come up with a clear plahich would

presumably be a multiear plan, be very clear abdww it's going to get funded

so there’s no question abadgmmitment, do it in an incremental way, and
support it. And if you can do those things at a state leadership level, we can and

will deliver . ... The local providers were mothe least bit hesitant about
expressing . . . their ability werve folks who are today in adult homes, not in the
least®®?

Mr. Jones testified that New York is capable of developing suppbotesing beds for Adult
Home residents at a rate of approximately 1,500 per yeaet@ral year&®® |n particular, he
testified that in response to the 2005 supported housing RFP for texl60Hiative, OMH
received responses proposing to develop a total of 1&@%# He also testified that many
supported housing providers have established working relationsiipgndlords®®> He noted
OMH's history of taking on “big projects” such as the Néark/New York Initiative to provide

supported housing fdromelessndividuals — that initiative planned for the development of

801y, 28283, 287.

817Tr, 28889.

832Tr. 347278

833 Seeid. at 347879, 348287.
84|d. at 3478.

85 d. at 3483.
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9,000 beds in its thirghase alon&®® Mr. Jones, who is familiar with the real estate market in
New York City,indicated that it would be possible to identify a sufficient number of units of
approriatehousing to achieve this go&i’

C. CONCLUSIONS OF LAW

The courtassumegamiliarity with theanalysisset forth inDAI | describinghe
components of the fundamental alteration defense. While the court noted on summary judgment
that a comprehensive, effecti@msteadolan was not a necessary component of the defense or
a prerequisite to considering thgcal impact of the relief, iigreed with the Third Circuit’s
approaclthat a state must make efforts to comply with the integration matwdestabsh that
the requested relief would be too costBeeDAI |, 598 F. Supp. 2d at 33®nsummary
judgment, the courhade cleathat at trial, it woulcconsider evidence about the State’s efforts
to comply withthe integration mandate with respect te &dult Home residents at issue
together with evidence ondftosts of prospective relief.

Defendantsrgue that theitOlmsteadplan is sufficient, contending thatheyhave
established the defensa that basis alon®® Plaintiff argues thatDefendanthiave not showa
genuine attempt to comply witheintegrationmandate with regard to Adult Home residetgs,
alone a comprehensive and effect@ensteadolan,sothe defensenust failon that basis
alone®® The parties dispute whether the requested relief would increase costs to tle State

adversely affect others with mental iliness

8514, at 3487.

871d. at 348283.

88 Defs. PFF 1 2380.
89p|. PFF 1 283.
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The court has considered aflthe evidence concerning Defendar@nsteadblan and
the fiscal impact of the requested relieicluding its potential impact asther individualswvith
mental illness As set forth below, the court concludes that Defendants hademanstratea
comprehensive or effective plangonable Adult Home residents to receive ses/ioemore
integrated settingsDefendantséfforts to compy with the integration mandateth respect to
the Adult Home residents at issue do not meet any of the standards that other ceurts hav
articulated folOlmsteadplans. Given theost evidence in this cagsowever, the court need not
render a conclusioas to whether thmsufficiency of the plarms fatal to the defenseDefendants
have not proven by a preponderance of the evidence that the requested reliéheveakk
costs to the State; threeight of the evidence shows thitatvould actually cost k&s to serve
DAI's constituents in supported housing than in Adult Homes. Nor have Defendants proven that
the requested relie@fould adversely affeaither individuals with mental illness herefore, the
court concludes that threlief Plaintiff seeks- expansion of the State’s existing supported
housing program to accommodate Adult Home residents who desire to move to moréethtegra
settings- does not constitute &fhdamental alteratidrof the State’programs and services

1. DefendantsHave Not Made aGenuine Commitment To Comply with
the Integration Mandate with Respect to Adult Home Residents, Let
Alone Implemented a Comprehensivand Effective Plan ToEnable
Adult Home Residents To Receive Services in More Integrated
Settings

In Olmsteacgithe Supreme Court proposed tbae wayfor astateto prevail on the
fundamental alteration defense is to demonstrate that it alreadydwma@ehensive, effectively

working plan” for placement in “less restrictive settings” and a “waitinghst moved at a

reasonable pace not controlled by the State’s endeavors to keep its institutions fulétentipul
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Olmstead 527 U.S. at 605-08° FollowingOlmstead courts have held thanh Olmsteadblan
must communicate a commitment to integration “for which [the statebe held accountable
by the courts.”Frederick L I, 364 F.3d at 500 General assurances” and expressions of “good

faith intentions” are not enouglirederick L v. Dep’t of PubWelfare(“Frederick L. IT), 422

F.3d 151, 158 (3d Cir. 2005).

In deerminingwhat constitutea “comprehensive, effectiyys working plan”
contemplated by the Supreme CaarOImsteadtheThird Circuit has held that a plan must
have “reasonablgpecific and measurable targets for community placemé&mederick L. 1|
422 F.3d at 1571t must, “at a bare minimum,” specify four things: “(1) the tifreeme or target
date for placement in a morgegrated setting; (2) the approximate number of patients to be
placed each time period; (3) the eligibility for placement; @@ (@eneral description of the
collaboration required between the local authorities and the housing, transportaéipandar
education agencies to effectuate integration into the commundydt 160. The Third Circuit
has held thaanOlmsteadlanis a necessary element of the fundamental alteration @efens

Frederick L. I| 422 F.3d at 157 (holding that, even whererdtief would“constrain the statg’

801n explaining the fundamental alteration defense, th&idi court inMartin v. Taftnoted that the example in
Olmsteadwas “not actually an illustration of a fundamental alteration at all. Ratheml way the State may show
that it has already provided a reasonable accommodation. If the state makbswing, then there is simply no
need to further modify the program.” 222 F. Supp. 2d at 985. Defendaniaciieto support their contention
that they may “prevalil if they have already provided a reasonable accononoeathout the need to prowse
fundamental alteration.” (Defs. PFF 1 207.)

To the extent thaDefendants suggest that a “reasonable accommodation” defense is ttmtmitte
fundamental alteration defense, they misr@adstead Olmsteadequires public entities to make reasoeabl
modifications to their service systems to enable individuals with ilitsstoto receive services in integrated,
communitybased settings, unless doing so would constitute a fundamental alte@itiosteadstates that such an
analysis requires “takinigito account the resources available to the State and the needs of othersntéth m
disabilities.” 527 U.S. at 6070Imsteadmakes clear that in order to demonstrate “reasonable accommodation,” a
state must show either compliance with the integratiandate or that the relief requested would require
unreasonablenodifications to the state’s programs,, a fundamentadlteration. The court therefore considers
Defendants’ evidence as to their “reasonable accommodation” as part of itésamiatiyefundamental alteration
defense.
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ability to satisfy the needs of other institutionalized patierls 'state could not avaiself of

the defense without @bimsteadplan); Pennsylvania Protection & Advocacy, Inc. v. Pa. Dep'’t

of Pub. Welfare402 F.3d 374, 381 (3d Cir. 2005) (holding t@&instead‘allows for a

fundamental alteration defense only if the accused agency has developed an@nmguenplan
to come intoccompliance with the ADA and RA

TheNinth Circuithas interpreted the fundamental alteration defense more flextligs
alloweda stateo prevail on the fundamental alteration defense by showing #iatatdy has in
place acomprehensive, effective planwhich includeshe plaintiffs at issue-to move

individuals from institutionafacilities to community settingsSanchez. Johnson416 F.3d

1051, 1067-68 (9th Cir. 2008 )W]hen there is evidence thatState has in place a
comprehensive deinstitutionalization scheme, which, in light of existing buggesaraints and
the competing demands of other services that the State provides, inchedmgintenance of

institutional care facilities, . . . isffectively working,’ . . . the courtwill not tinker with that

scheme.”)internal citation®omitted);ARC of Wash., Inc. vBraddock 427 F.3d 615, 620 (9th
Cir. 2005) (“So long as states are genuinely and effectively in the procdsimstitutionalzing
disabled persons ‘with an even hand,” we will not interfergitations omitted)

It is clear thaDefendant$ave not demonstrated a comprehensive or effective plan to
enable Adult Home residents to receive services in maggreted settingsTo the contrary,
Defendants have routinely and systematically excluded Adult Home residemttheir efforts
to comply withOlmsteadand thentegration mandatef the ADA andthe Rehabilitation Act

Ample evidence supports the court’s conclusion.
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No witness testifiedboutanyplan written or unwrittenfo enable Adult Home residents
to move to more integrated settinddefendants’ witnesses testified that Adult Homes are
considered permanent placements for individuals with mental illMf@sgendants presented
testimony from various State officials describing activities conducted by their respective
agencies and divisions, many of which had no apparent connection to Adult Home rgleidents
alone any connection to enabling DAI’'s constituents to res@waces in the most integrated
setting appropriate to their needs. Defenddatsyersassert that an Olmsteathn is not
necessary for Adult Homesidents. They nonetheless assertBreendants’ programs and
activitiesshould be construed assuficient Olmsteadlan for all people with disabilities,
including Adult Home residenf§*

While Defendants presented evidence that the State engagkssteadpblanningin a
broad sense, such planniexcludes Adult Home residentsTheMost Integrated Seng
Coordinating Council, a state entity whose statutorily mandated purpose is “toglandl
implement a plan to reasonably accommodate people of all agedisdltfilities . . to be
appropriately placed in the most integrated settings possible,” has no plan thatAshve
Home residentsOMH engages itomprehensivetrategicplanningwith its annual “5.07
plans,” but those plans do not discuss or address enabling Adult Home residents to receive
servicesn the most integrated setting appropri@éheir needs.

In recent yeardefendanthave increasetheoverallamount of community housing
beds, including supported housing bedibe evidencelemonstratg, however, that Adult Home

residents have been systematically excludeh the vast majaty of those bedsDespite their

81 Defs. PFF § 236.

187



inclusion as a targgtopulation for supported housifay the first time in 2005Adult Home
residentdhave continuedo be denied access to the program because other populations of persons
with mental illneshavereceived higher priority The State’s most recent supported housing
RFP does not include Adult Home residents among the target groups. Beyond the 60 supported
housing units allocated to Adult Home residents byL#gaslature a onetime initiativeimposed
on OMH, only about 30 of the approximately 4,300 residents of the Adult Homes at issue have
obtaired supported housing, and only about 65 residents have moved to other forms of OMH
community housingln addition,because of objections raised by OMhkk Governor vetoed
bill that would have require@MH to maintain a waiting list for community housinghus,
while the State has developed a number of supported housing lbedsnnhyears, because Adult
Home residents have not been afforded meaningful atxdssse beds, those efforts cannot
realistically be considered part of a commitment to enable Adult Home residents to receive
services in the mogttegrated setting appropriate to their needs.

Defendants licensand/or fund certain programs targetingufdHomessuch as the
EnAbLE program and th®@MH Case Managemeititiative. The evidence shosy however,
that these programs have not meaningfully aided Adult Home residents to moweeto m
integrated settingsThere is no evidence that any Adult Horesident has moved to supported
housing as a result of the EnAbLE program.e TMH Case Managemelmitiative is limited in
scope to less than half of the Adult Homes at issuethrendvidence demonstrates that only a
few residents in Adult Homes with CAfunded case managers have actually moved to
supported housingwWhile the Case Management Initiatias helped some Adult Home

residentsaapply for supported housing, it cannot, alone or in combination with theedédmeents
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of Defendants’ asserted plan, constitute a comprehensive or effletiveo enable Adult Home
residents to receive services in more integrated settings.

Finally, to the extent thaDefendants have dasdout the housingeeds and desires of
Adult Home residents, they do not use it to identify or move Adult Home residents to more
integrated settingsDefendantdiave not used the Assessment Project wataove Adult Home
residents, antb the extenthat Defendants setiteassessment#f some Adult Home residents
to case managers providersfor “follow up,” there is no evidence that the dags actually
been used to enable Adult Home residents to move to more integrated settings, or itlotonnec
with Defendants’ strategic plannin&imilarly, Defendants simplignored the recomendation
of the Adult Care Facilities Workgroup that 6,000 adult home residents statewide/éé to
more integrated settings.

Defendants contend that they should prevail on the fundamental alteration defense

because theitOlmstead plan’ is sufficient citing SancheandARC of Washingtorf®? The

evidence Defendants put on at trial does nataestrate any such “working pldnThe

plaintiffs in Sancheand ARC of Washingtowere individuals with developmental disabilities.
In Sancheztheplaintiffs resided innstitutional facilities calleddevelopmental centers.”
Sanchez416 F.3d at 1066In Sanchezthedefendanthaddeveloped individualized community
placement plans to move individuals residingl@velopmental centers to community residanti
settings.Id. at 1064-66. The plamscluded the identification of supports required by residents
to live in the community Id. at 1065. Additionally, the defendantsad reduced the percentage

of people with developmental disabilitibgng in developmental centers from 6% of the
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population wih developmental disabilitidse 2% of that populationld. at 1066. The court
concluded that the “requested relief would require us to disrupt this working planiiuand t
constituted a fundamental alteratiad. at 1068.

Here, in contrast t®anchezDefendants have not developed a plan to move DAI's

constituents to community-based settings, and there has been no reduction in thiegeeofe

people with mental illneskceivingservices in Adult Homes. Unlike BanchezDefendants

have not developed individualized community placement plans that, among other things, identify
the supports necessary to enable residents to live successfully in the commefetydaldts

concede that they do not assess AHigline residents, aratgue thatequiring them to do so

would be a “fundamental alteratisf®® They have not shown anythisgmparable tevhat the

defendants irsanchezlemonstrated to prevail on the defense.

Similarly, in ARC of Washingtonwhich challenged the size of the statefedicaid

waiverprogramto provide non-institutional care for peopeh disabilities the defendants had
implemented a plan to enable persasith developmental disabilities to move to the community.
This plan included the maintenance of a waiting list, which ensuredathdédicaideligible
disabled persons will have an opportunity to participate in the program once spanedec
available, based solely on their mertahlth needs and position on the waiting list.” 427 F.3d at
621. Defendants have no such plan here.

Thus, while the Ninth Circuit has noted tifederal courts should be “sympathetic” to
fundamental alteration defens&anchez416 F.3d at 1067, it upheld existing plans that were

comprehensive, detailed, and most importangyiectively working” Here, unlike irSanchez
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and ARC of Washingtgrwhere the defendants’ efforts to enable individuals to receive services

in more integrated settings applied to the people whose rights were at issue in those cases,
Defendants haveo plan that includes moving Adult Home residents.

Defendantsactivities, initiatives, and programs, viewed alonea®a whole, do not
amount to at®Imsteadplan for Adult Home residents. While the court need not determine
whether arOImsteadplan must have thepecific elementthat the Third Circuit listeth
Frederick L. Il such as time frame for discharge and the approximate numbedfiduals to
be discharged during each periatthe very least, a@@dlmsteadplan requires a “reasonably
specific and measurable commitment to deinstitutionalization” for which the State “may be held
accountable.”Frederick L. 1| 422 F.3d at 157. Eventlie State’sictionsare viewed asome
effort to comply with the integration mandaBeferdants have not come close to demonstrating
such a commitmentTheyhave certainly nashown &comprehensive, effectively working
plan” with a waiting listto move people toléss restrictive settingsas the Supreme Court
proposed irDImstead 527 U.Sat605-06.

Defendantglo not even assert that they are addressing the segregation of DAI's
constituents in Adult Homeat any systemic levelTheyhave excludeddult Home residents
from theMost Integrated Settin@oordinating Councg Olmsteadplannirg. They contend,
contrary to the overwhelming weight of the evidence, that the large, institutidntliAomes
are“the most integrated settings” for DAI's constituen®his court has found otherwise.
Whatever limited steps the State has taken to enable Adult Home residents to receive services in
community housing have not beeffective:very few Adult Home residents have actually

moved to supported housing or any other form of OMH community hou#tigclear that
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Defendants have no comprehensive or effective plan to enable Adult Home residecgs/ r
servicesn moreintegrated setting®*

Defendants have violated the integration mandatee ADA and Rehabilitation Act,
and have failed to show a genuine commitment to compliance for whichaheye held
accountable. The court need not determine whétiedundamental alteration defense fails
solely on this basisAs discussed below, Defendarfdd to excuseheir failuresto comply with
the integration mandatey showingthat compliancevould be prohibitively expensiveln fact,
theyhave not provethatserving DAI's constituents in supported housing wonéitlease the
State’scosts olimit the State’s ability to provide services for othetividuals with mental
illness

2. Defendants Faled To Prove That he Requested Relief Would
Increase the State’s Coster Limit the State’s Ability To Provide
Services toOther Individuals with Mental lliness

The fundamental alteration standard set forth u@diersteadbermits a state to
demonstratehat, “in the allocation of available resources, immediate relief for the plaintiffs
would be inequitable, given the responsibility the State has undertaken for thadareatment
of a large and diverse population of persons with mental disabilit@sistead 527 U.S. at
604. In considering the resources available to the State, the relevant budget is the “mental health
budget,” which includes any money the State receives, allots for spending, pedids sn
services and programs for individualshwhental illnessDAI 1, 598 F. Supp. 2d at 350. In this

casethe resources available to the State include funds that OMH, DOH, the Goverher, or t

8970 the extent Defendants assert that their actions constitute a “reasonabienadetion” for Adult Home
residents seeking to receive services in the mostratt)settingseesupranote890, their limited efforts are
insufficient, whether viewed as a “reasonable accommodation” or as part ofta pdemply with theintegration
mandate of the ADA and the Rehalaitibn Act.
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Legislature spend on persons with mental ilinédse analysisncludes not only current
spending omental health services and programs, but abangs that will result if the
requested relief is implementetll. (noting that “Olmsteachstructed the trial court on remand
to conduct an assessment of the state’s actual savings from implementingetipdaratiffs
sought, rather than simply comparing the cost of community placemenheitost of
institutional car®).

Defendants have failed to meet their burtieshow that the requested relief would
increase costs or limit the State’s ability to pdevservices tother individualsvith mental
illness As OMH'’s ChiefFiscalOfficer Martha SchaefeHayes testifiedDMH has not done any
analysis to determine the financial impact of creating supported housingoeedsally for
Adult Home residents. Defendants’ cost expert, Mr. Kipper, failed to considenber of
relevantcostsassociated with providing services to people with mental illimeaslult Homes,
including Medicaid costs. By contraBtAl presented ample apersuasive evidence
demongratingwhy Medicaid costs argignificantly higherin Adult Homes than in supported
housing, and that the increased cost of Medicaid in Adult Homésiisigableto the nature of
the Adult Home system of carather than the characteristics of fhatult Home residentsAs
Mr. Jones’s analysishowed, when the cost of Medicaid services for individuals in Adult Homes
and supported housing is properly considetieglannualcost to the State of serving an Adult
Home resident in supported housing isseeiage $14&heapethan the cost of serving that
resident in an Adult Home.

In addition to the savinga Medicaid costshat would result iiAdult Home residents

moved to supported housinge State spendnillions of dollarson prograns and services for
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Adult Homes. For examplethe Statéhas spent more than $28 million on the QulP program,
which is used to subsidizapitd improvements in adult homes statewide, including a number of
the Adult Homes at issue in this litigatiolQulP funds are allocated those adult homes that
apply for and are awarded grants based on the number eli§$8le residents living in the
home. In addition, the State has spent millions of dollars on the Infrastructural @apgram,
on the EnADbLE program, on air conditioning for homes, andherCase Management Initiative.
Mr. Kipper's analysis ignoresll of thesecosts. Although theseosts are not as easily analyzed
on a perpersonbasis, any savings that could be realized in these programs as a result of the
movement of Adult Home residents to supported housing would also lead to substantial savings
to the State.

Defendants assedttatthe court should not consid@hatthe State spends on Adult
Homeprogramssuch as QuIFENAbLE, andthe Case Managemelnitiatives becauseven if
the residents at issue movestgoported housing, Adult Homase likely toremain fulldue to
backfill.?® The court rejects this contentioRirst, Mr. Kipper did no analysis as to whether
backfill would occur and whdhe resulting cds would be. Defendants’ withesses suggested
that the individuals most likely to backfill Adult Home beds are those coming fromléssne
shelters and psychiatric hospitals. Plaintiff has shown ftatult Home beds were backfilled
with such individuals, who are “high users” of the mental health system, it would likeltheost
State less to serve them in the Adult Hortiem intheir current settingsThe State spends an

average of $40,000 per year in Medicaid expenses alone to provide serviceslashpersons
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with mental iliness, and it is undisputed that psychiatric inpatient facgiteethe most
expensive treatment setting.

Second, the State has no obligation to insure that vacated Adult Home beds are
backfilled. To the contrary, State lawrpeats the State to regulate admissions to Adult Homes,
and also permits the State to downsize or close Adult Homes for which there is no public nee
SeeN.Y. Soc. Servs. Law 8§ 461-b; N.Y. Comp. Codes R. & Regs. tit. 18 § 485.5(m)(1)(i
Olmsteadecognized thastates may not be “able to take advantage of the savings associated
with the closure of institutiondjecause theaed for institutions may remai®Imstead 527
U.S. at 604, 60%explaining that Some individuals . .‘may need institutional care from time to

time to stabilize acutpsychiatric symptomy) (citations omitte§f accordWilliams v.

Wassermanl64 F. Supp. 2d 591, 636 (D. Md. 200ARs DAI points outthe evidence
demonstrates that Adult Homes do not serve the purpose of prothdicgre and treatmeot
acutepsychiatric symptomsindeedthe State prohibitddult Homes fromadmittingor
retaining anyonevho suffers from a mental disabilityarrantingplacement in a psychiatric
hospital orother inpatient psychiatric settingeeN.Y. Comp. Codes R. & Regs. tit. 18 §
487.4(b)(2). In any eventAdult Homes were not designed to be treatment settings for people
with serious mental illness; instedldey filled a void caused by the unavailability of community-
based housing.

Defendants also argue tHahds spent on Adult Home programs should not be
considered because they 4met entitlements like SSI, isgd to each resident separat&ly

This argument is without merifThe evidence demonstrates that $tate has expended teofs
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millions of dollars on adult homes, a portion of which has gotiege Adult Homes at issue in
this case”’ It does not matter that these funds are not issued “separately” to each regigent
State spends these significant sums salalpdult homesso they are relevant eoconsideration
of the costsere.

In addition there is insufficient evidence regarding othetentialcosts that Defendants
contend should be includédthe analysis- namely,;‘additional services” that Adult Home
residents migt need in supported housiragsessments éidult Home residents, and
administrative costs. Defendants did not provide evidencé¢hin&tate would incur such costs,
or how much such costs would be.

Defendants cité&rederick L.I, 364 F.3d at 497, for the proposititirat the State’s budget
processs “beyond judicial scrutiny.”In Frederick L.I, however, the plaintiffs sought an
injunction requiring a state agency to request money in its budget for “thentulire necessary
to fund all of the commuty placements requestedld. The state agency successfusipved,
however, that it would not have been able to do so because of requirements in the budget
process.ld. The Third Circuit reasonably found that it could not “require the agency to
requef] additional funding beyond that which it was permitted under the Governor’s
guidelines.” Id. Here, however, Defendants have not pointed to State laws, regulations, or
guidelines that woultimit the fundingof the relief DAI requestsin addition, unlike in
Frederick L I, DAI does not request that Defendants expewlfunds until all ofDAI’s
constituents are served in supported housing. The relief DAI seeks isiattgstg of the way

that Defendants currently administer and fund their progratie reliefrequires shifting funds

897Tr. 3460 (D. Jones).
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Defendants already spesdrving DAI's constituents in Adult Homesdervethem in
community settings.

The evidence demonstrates ttiad reliefDAI seekscould be accomplished by
redirecting funds currently being spent on Adult Home residents in Adult Homexw&tkose
sameindividuals in supported housing. While Defendants also contend that, according to
Frederick L. ] a court may not order a state to “shift[] funds from other programs to fund
additional community placements,” 364 F.3d at 49@derick L. lonly prohibits “fundshifting
that would disadvantage other segments of the mentally disabled population.” 364 F.3d at 497.
Because the relief requested here would actually save the State money, it wikniete with
Defendants’ ability to serve other individuals with mental illness.

Finally, Defendantgontendhatthe State is undergointa severe economic crisis this
year, which has resulted in budget cuts and freezing the development of a number of units of
mental health housind® In Frederick L., the Third Circuit, vacating thaistrict court’s
decision and remandirfgr further proceedingsgreed withhe plaintiffs “that states cannot
sustain a fundamentalterationdefense based solely upon the conclusory invocation of vaguely
defined fiscakonstraints.” 364 F.3d at 49&imilarly, the Tenth Circuit held iRisher v.

OklahomaHealth Care Autbrity, 335 F.3d at 1182-88at “the fact that [a statéjas a fiscal

problem, by itself, does not lead to an automatic conclusion” that provitéegmmunity

services that plaintiffs sought would be a fundamental alterattbn(citing Townsend 328

F.3dat520. As the Tenth Circuit observed, Congress was clearly aware when it passed the

ADA that “[w]hile theintegrationof people with disabilities will sometimes involve substantial
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shorttermburdens, both financial and administrative, the loangge effects of integration will
benefit society as a whole.. . . If every alteration in a prograservice that required tloaitlay
of funds were tantamount to a fundamental alteration, the ADA’s integration mavaldtebe
hollow indeed.” Fisher 335 F.3d at 1183. In any event, Defendants did not present any
evidence showing a nexus betweendhgent state of the economy and the specific relief DAI
seeks. They have not shown that current economic circumstances have imihecgidte’s
ability to develop supported housing, which requires no outlay of capital. On the contrary,
during the triain this caseDefendantsssued an RFP to develop new units of supported
housing.

In sum, the court finds that Defendants have not shown that the requested relief would
increase the Statetosts. Accordinglythe requested relief will not limDefendarts’ ability to
provide services to oth@rdividuals with mental illness.

3. The Requested Relief Would Not Alter the Nature of th&ervices
That Defendants Currently Provide

On summary judgment, the court held that “whacdkviduals with disabilities sedio

receive servies in a more integrated settin@nd thestatealready provideservices to others

with disabilities in that settingassessing anaioving the particular plaintiffs to that setting, in
and of itself, is not a ‘fundamentalteration.” DAI I, 598 F. Supp. 2d at 33%lere, the
evidence at triabstablished thddefendants’ supported housing programecessfully serves

individuals with the same support needs as DAI's constituents.
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Defendants assert that they cannot serve DAI's const#uresupported housing without
“altering the nature” of their progranf§® They contend that the requested relief wo(i:
force Defendants to create “a new program” to “assess and place” Aduoie residents in
supported housing; (2) alter the purportednimal needs’requirement of supported housing;
(3) provide an “entitlement to one particular type of State subsidized housing fadiwiduals
with mental illness who desire it,” amelquire the State to abandon its allefjedar
continuum” approach; (4) prevent the State from considering the needs of other populations
needingmental health servicesd “violateOlmsteats admonishment” that a “a court would
have no warrant effectively tarder displacement of persons at the top of the commbaggd
treatment waiting list by individuals lower dowrho commenced civil actions”; and @jer the
nature of the ACT prograrf° The evidence does not support Defendants’ assertions. To the
contrary, the evidence shows that DAI's constituents could bepaiely served by the State’s
existing supported housing program avalld requirenomore than meaningful access to the
successfuprogramefendants already have in place.

First, this court has already rejectbeé proposition that theequested relfewould
fundamentally alter the Statgdsograms merely because it would requbefendants to “assess
and place” Adult Homeesidents in a more integrated setti@Al I, 598 F. Supp. 2d at 335
(holding that “assessing and moving” plaintiffs to integitagetting in which the state already
provides services to others not a fundamental alteration). Indeézhdants’ claim that
assessments would fundamentally alter the State’s current programs is essentially sioradmis

that it has no functionin@Imstead plan for Adult Home residentsSeeFrederick L v. Dep’t of
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Welfare 157 F. Supp. 2d at 540 (noting th&tifhsteaddoes not allow the state to avoid the
integration mandate by failing require professionals to make recommendations regarding the
service needs onfstitutionalized individuals with mental disabiliti¢s In addition the evidace

at trial showed thatupported housing providers routinglgsessvhich supports individuals
moving to their supported housipgogramswill need.

Sewond, DAI has conclusively shown — throu@iViH’'s own RFPs among other
evidence-that OMH does not recognize a “minimal needs” requirement for supguotesing.

To the contrary©OMH targets populations such as “long stay” residents of psyichinatspitals
who are likely to have significant support needs. The small number of DAI's contituleo
have significant support needs could be served in supported housing without any change to
OMH's current policies and practices.

Third, DAI does not seek an “entitlentérto a particular type of housing that would
involve abandoning the “linear continuum” approa&tegarding an “entitlementPAl seeks an
order requiring that its constituents, who already receive mental health s&umded bythe
State have an opptunity toreceive those services in the most integrated setting appropriate to
their needs.This is whaDIlmsteadrequires.DAI has shown that the State administers and
funds its programs in a way that has systematically déd® constituents the opportunity to
receive services in the most integrated settivg.for Defendants’ contention that placing Adult
Home residents in supported housing would require them to abandon the “linear conttheum,”
evidence demonstrates tl@aVIH hasalreadyabandoned the continuum approach to serving
individuals with serious mental ilinesgs DefendanOMH Commissioner Micael Hogan

testified before the ¢gislature OMH has moved to a model of “long term” housing “linked to
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flexible services that can be increased or decreaseeeded.’! Placing residents of Adult
Homes directly into supported housing — rather than forcing them to transition through a
“continuum of care” — would ndundamentally alter current State policy and practice.

Fourth, Defendants’ argumenthat grantingelief in thiscasewill preventDefendants
from “consider[ing] the needs of all State residents with mditaks” is premised othe false
assumption that the relief would increase costs to the Sdatendantdailed to provehat
saving Adult Home residents in supported housing would divert méoay serviceso other
individuals with mental illnessDefendantstitation to the language @Imsteadhat a court
cannot order displacement of persons “at the top of the commhastgl-treatment waiting list
by individuals lower down who commenced civil actions” defies reason. Defendants have no
wait listwhatsoevefor OMH community housing, andh\dult Home residents have had little
meaningful access to supported housing bédsde from the 60bed legislativesetaside only
about 30 Adult Home residents have moved to supported housing since January 2000.

To the extent that Defendants’ invocatiorQdinsteadcould be construeds an argument
thata “setaside”would be a fundamentalteration Defendants regularly use seides to
allocate supported housing beds to particular target populations, including homeladsaisli
with mental illnesgfor whom OMH has designated 9,000 beds of community housing),
individuals with mentalliness discharged from prisonspmychiatric facilitiesand in the case
of the 60bed legislative sedside, Adult Home resident#s thecourt held on summary
judgment, ftlhat Defendants have already issueskéaside of supported housing beds foulad

home residents and other target populations is evidence that doing so is not a ‘fundamental

91 p590 (Comm'r Hogan Testimony) 4.
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alteration’ of their programs and service®Al |, 598 F. Supp. 2d at 3555; see alsdvessier

562 F. Supp. 2d at 344-45 (noting tha defendant agency*public commitment to further
enhancing aystem of community placement” was “entirely inconsistent with its fundamental
alteration clairh).

Finally, Defendants assert that the relief sought by DAI would altémidteire and
eligibility requirements” of the ACT progranilhe evidence demonstratésitOMH’s statewide
ACT guidelines contain broad eligibility criteria that would plaiobverany Adult Home
residents who have high needs. Although Odidsthe“more stringent'CUCSeligibility
criteria in Nev York City, OMH would hardly be fundamentally altering its programs merely by
applying its owrstatewde guidelines in New York City. In any evetite evidence
demonstrates that not many Adult Home residents would re§Gifeservicesn order to be
sewved in supported housing. In addition, as Mr. Jones testifiedck may well be Adult Home
residents who would be qualified for ACT under the New York City guidelines.

Theevidence at trial demonstratéhat New York’s supported housing providers
succeshllly serve individuals whare not materially differerftom DAI's constituents.The
evidence does not prove that serving DAI's constituents in supported housing would require
significant change® any of the State’s programs and services.

As set forthabove, Defendants have failed to provat the requested relief would
constitute a fundamental alteratiomhey have not shown that thequestedelief would
increase costs, limit the State’s ability to provide services to others with mental iliness, or

fundamentally alter th8tate’sexistingprograms and servicedlor have Defendants
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demonstrated genuine commitment to complianaéh theintegration mandate of teDA
and Rehabilitation Aalvith respect to Adult Home resident&ccordingly, their cefense fails.

In sum, the evidence at trial establishieat (1) DAI's constituents are natthe most
integrated setting appropriate to their needs; (2) virtually all of Dédisstituents are qualified
for supported housing and unopposed to receiving services in a more integrated setting; and (3)
the relief sought by DAI will notvork a fundamental alteration of the State’s mental health
service systemDAI is entitled todeclaratory andhjunctive relief. The court will issuan
Order and Judgment once it determines the appropriate injunetezly.
V. DOH AND COMMISSIONER DAINES ARE PROPER DEFENDANTS

In their Proposed Findings of Fact and Conclusions of Law, Defendants contend that,
because DAI withdrew its claims based on Defendants’ failure to take adequate measures to
redress poor conditions in impacted Adult Homes, DOH and Commissioner Daines should be
dismissed from the actiof{?* As the court noted during trial, this case is not about whether DOH
is fulfilling its obligations to enforce the State regulations governing the conditions in Adult
Homes?®® DOH and Cenmissioner Daines remain proper defendants for purposes of DAI's
Olmsteadclaims, however, because they are necessary to afford DAI full relief. DOH
participates in the administration of the State’s service system for individuals with mental iliness

and controls the number of Adult Home beds certified by the Stafehe court thus declines to

902 Dpefs. PFF § 241.
903 5eeTr. 305051.

94 As set forth aboveDOH is responsible for promoting $igfent and appropriate residential care programs for
dependant adults and can revoke operating certificates for particular Auo#sHf doing so would conserve
resources.DOH can use this authority to restrict the number of Adult Home bedede txtually needed, after
taking into consideration the total number of beds necessary to meet tleengatlj and the availability of facilities
or services . .which may serve as alternatives or substitutes for the whole or any padalits f . . .” N.Y. Soc.
Sens. Law § 461b; seeN.Y. Comp. Codes R. & Regs. tit. 18185.5(m)(1)(i). Tosupport the reallocation of
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dismiss these defendants from this ceSeeFed. R. Civ. P. 21 (providing that the court has
discretion to drop a party from an action “on such terms as are just”).
VI. REMEDY

DAI has proven that it isntitled todeclaratory anéhjunctive relief In determining the
scope of injunctive relief, the court must give appropriate consideration to prinefple
federalism, aSremedies that intrude unnecessarily on a stagevernancef its own affairs

should be avoided.'Schwartz v. Dolan86 F.3d 315, 319 (2d Cir. 1996) (quotiags’n of

Surrogates v. New Yorl66 F.2d 75, 79 (2d Ciriodified 969 F.2d 1416 (2d Cir. 1992)

Unnecessarilgletailed remedial orders manject federakourts into the business of “regulating
a state’s administration of its own facilities,” atwlrts are ilequipped “for formulation and
day4o-day administration of detailed plang’ assure&ompliance with the lawDean v.

Coughlin 804 F.2d 207, 213-14 (2d Cir. 198®everthelesghe Supreme Court has held that
where discrimination has been showhe court has a dutio act and “the scope of a district

court’s equitable powers to remedy past wrongs is broad, for breadth andityexib inherent

in equitable remedies.Milliken v. Bradley 433 U.S. 267, 281 (1977) (quotiSgvann v.

CharlotteMecklenburg Bd. oEduc, 402 U.S. 1, 15 (1971§addressing race discrimination in

violation of the U.S. ConstitutionyeeAss’n of Suriogates966 F.2d 75at79. The remedy

“must be designed as nearly as possible to restore victims of discriminatiorptusitien they

would have occupied” absent the discriminatidfilliken, 433 U.S. at 280c{ting Swann 402

resources from Adult Homes to supported housing, DOH may need fy feaster Adult Home beds. Additionally,
a number of the actiorthat will likely be required to effect relief in this case will occur in ouisgicoordination
with the Adult Homes. Because DOH regulates the Adult Homes, tisipation in the relieiay benecessary to
ensure these actions can be carried out. DOH’s participation may also be ydnewshar to reallocate certain
funds, such as QulP money, from the Adult Homes in order to financdidfe re
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U.S. at 746)see alsd@odaro v. Ward565 F.2d 48, 54 n.7 (2d Cir. 1977) (stating that courts

have broad discretion to fashion equitable relief that is commensurate with thettupe
violation). A remedial order must therefore “strike a baldrmtween the court’s obligation to
identify and take steps toward the elimination of the legal violagodsthe state’s right to
administer its own facilities or systemBean 804 F.2d at 214.[T] he stateshould be given
responsibility to devise and carry out a plan to comedatopliance irthe manner directed by
the court.” Id.

Plaintiff seeks gpermanent injunctioagainst the Office of Mental Health, the
Departmenbf Health, and the individualédendants in their official capaciigdirectingthem
to take such steps asarecessartp enable DAI's constituentspeople with mental illness
residing in, or at risk of entry into, all impacted Adult Homes in New York Citli wiore than
120 beds +o receive services in the most integrated setting appropriate to theirfreeds
Plaintiff request thatthese steps include the expansion of supported housing and the end of
practices that steer individuals with mental iliness Adiollt Homes instead of supported
housing?® Plaintiff requests that the court order Defendants toldpweplan that will enable
DAI's constituents to receive services in the Stageipported housing prograff.

Plaintiff's proposed relief would require Defendants to provide a plan conforming to ten

908
S

guidelines:™ These proposed guides inclue a fouryear transition period, by the end of

which Defendantsvould achieve thdollowing goals (1) all current Adult Home residents who

5P|, PFF 11 2996.
906 |d.

%7 d. 7 297.

%8 |d. 9 298.
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desire placement in supported housing have B#erdedsuch a placement if qualifie(R) all
future Adult Home residents — including individuals admitted to the Adult Homes both during
and afterthe four-year transition period — who desire placement in supported housing are
afforded such a placemeahqualified; and (3) no individual who is qualified for supported
housingwill be offered placement in an Adult Home at public expense unlesdeaiftgrfully
informed, he or she declines the opportunity to receive services in supported BUsing.

Plaintiff's guidelines would requirthe development of at least 1,500 supportedihgus
beds per year until such time as theresarficient supported housing beds for all DAI
constituents who desire sukbusing, ensurinthat no fewer than 4,500 supported housiads
are developed™ Plaintiff's guidelines wouldalsorequire Defendastto take stepwiith respect
to selectingsupported housing providetsgatingDAI’'s constituents as eligible for supported
housing unless they possess certsinmeratedharacteristicsgducating DAI's constituents
about supported housingansitioningAdult Home residents to supported housing, and
reviewing housing preferences on a regular b¥Si®laintiff's proposed guidelines would
requiredetailed descriptions of the responsibilities of the different State agamdd3efendants
in carrying out fie planand a timeline for accomplishing all aspects of the.ptanFinally,

pursuant to Rule 53 of the Federal Rules of Civil ProcedRlamtiff seeks appointment of an

2
S
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impartial Special Masteselectedy agreement of the partiés monitor and faciliate
compliancewith the injunction’?

Defendants request thidgley be given an opportunity to propose a remedial Pfaithey
point outthat a district court wasreviously found to have exceeded its authontgrdering
detailed injunctive relief withouirst giving the state an opportunity to present its own remedial

plan. Schwartz 86 F.3d at 31%f. Fishe v. Koehler 902 F.3d 2, 3 (2d Cir. 1990) (per curiam)

(affirming a district court’s injunctive remedy where the court consulted with the parties,
reviewed NewYork City’s remedial plan, and accepted the plan with modifications to ensure
constitutional compliance)Consistent with this authorityhe court will notissue an injunction
in this action without first providing Defendants an opportunity to propose a remedial plan.
Accordingly, Defendants shall propaseemedial placonsistent witltheseFindings of
Fact and Conclusions of Law no later than October 23, 2009. In addition to proposing a
remedial planto the extent that Defendants objecpésticularelements of Plaintiff's proposed
relief, including the specific language us@&#fendants shall submit written objections stating
the basis for the objection®laintiff shallrespond to Defendants’ proposed remedial plan no
later than November 8, 2009, and shall similarly indicate written objections tod2eifis’
proposed relief.The courtwill not award relief until it hakad an opportunity to considire

submissions of both sides.

913 Seeid. 11 299302.
914|d. 11 242, 245.
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VII.  CONCLUSION

DAI has proven that Defendants have distnated against DAI's constituents in
violation of theintegration mandatef theAmericans with Disabilitieg\ct and the
Rehabilitation Act.In carrying out their administration dfew York’s mental health service
system Defendants have denied thoussuof individuals with mental iliness in New York City
the opportunity to receive services in the most integrated setting appropriege teeeds.DAI
has proven that the large, impacted Adult Homes at issue altgenobst integrated setting
approprate to the needs @fAl's constituentsespecially compared supported housing, in
which individuals with mental iliness live in apartments and receive flexible sugpgwices as
needed DAI has also provethatvirtually all of DAI's constituentsarequalifiedto receive
services in supported housing aaréunopposed toeceiving services in a more integrated
setting. Defendantfiavefailed to provehat the relief DAI seeks would constitute a
“fundamental alteration” of the Statetsental health sgice system.Accordingly, DAI is
entitled to delaratory and injunctive reliefFollowing additional briefing from the parties, the

court will issue a separate Order and Judgment once it determines the appnapnative

remedy
SO ORDERED.
/sl Nicholas G. Garalfi
Dated: Brooklyn, New York NICHOLAS G. GARAUFIS
September 8, 2009 United States Districiudge
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APPENDIX OF ACRONYMS

ACT
AOT
CDT

CQC

CUCS
CR-SRO
DOH
EnAbLE
FEGS
HAI
HRA
IPRT
MISCC
OMH
PACT
PNA
PROS
QulP
RFP

SAMHSA

Assertive Community Treatment

Assisted Outpatient Treatment

Continuing Day Treatment

New York State Commission on the Quality of Care for and Advocacy for
Persons with Disabilities

Center for Urban Community Services
CommunityResidencesingle Room Occupancy
Department of Health

Enhancing Ability and Life Eperience Program
Federatiorof Employment and Guidance Servigdac.
Hospital Audiences, Inc.

Human Resources Administration
IntensivePsychiatric Rehabilitation Treatment
Most Integrated SettinGoordinating Council

Office of Mental Health

Programs bAssertive Community Treatment
Personal Needs Allowance

Personalized Recove@riented Services

Quiality Incentive Payment Program

Request for Proposals

Substance Abuse and Mental Health &w Administration
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SPMI

SPOA

SRO

SSlI

SsO

Severe and Persistent Mental lliness
SinglePoint of Access

Single Room Occupancy
Supplemental Security Income

Social Security Disability Insurance
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	SO ORDERED.

