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AZRACK, United States Magistrate Judge

In June 2012, the partiesorcsented to my deciding summary judgment motions
concerning whether defendants the City of New York (the “City”), New York City Human
Resources Administration (“HRA”), and VernEggleston as HRA @umissioner (together,
“City Defendants”) are plaintiffgoint employer. ECF Nos. 276, 281. Now before me are the
(i) City Defendants’ motion for summary judgmentwhich City Defendarstargue that they are
not plaintiffs’ joint employer; and (ii) plairffs’ cross-motion for summary judgment, in which
plaintiffs argue the contrargosition. ECF Nos. 270-75, 277-80. r FHee reasons discussed in
this memorandum, City Defendants’ motion farmmary judgment is gnted, and plaintiffs’
cross-motion for summary judgment is denied.

BACKGROUND

Plaintiffs seek (i) unpaid prevailing, mmum and overtime wagebgnefits, liquidated
damages, reasonable attorneys’ fees, and danfageetaliation under the Fair Labor Standards
Act of 1938 (29 U.S.C. § 20kt seq. (“FLSA”), the Civil Rights Act of 1871 (42 U.S.C.
§1983), 42 U.S.C. § 1988, N.Y. Labor Law Aisand 19, and New York State common law;

(i) actual, treble, and punitive damages for violations of the Racketeer Influenced and Corrupt
Organizations Act (18 U.S.& 1964) and N.Y. Labor Lag8 193 and 198-b; and (iii) under
New York State common law for unjust enrichmant negligent hiring and supervision. Third
Am. Compl., ECF No. 95. Plaintiffs are foemor current home attendants employed by
defendant Human Development Association (“HDA&) not-for-profit agency that contracted

with HRA to provide home attendant services to City residerge Home Attendant Services

HDA is not a party to the insht summary judgment motions.



Agreement, dated November 2, 200Contract”) at 1, Ex. €. Plaintiffs allege, among other
things, that City Defendants)(are subject to the FLSA’'s compensation requirements because
they are plaintiffs’ joint employer; and (2) vated the FLSA by not paying plaintiffs as that
statute requires.

Motion practice in this case has spanned several years. In April 2004, defendants brought
a motion to dismiss plaintiffs’ civil RICO clainwhich Judge David Trager granted in part and

denied in part. _See Godlewskahuman Dev. Ass’n, No. 03—-CV-3985, 2005 WL 1667852

(E.D.N.Y. July 18, 2005), ECF No. 49. On May 2806, | granted in part and denied in part

plaintiffs’ motion to amend their First AmendleComplaint. _See Godlewska v. Human Dev.
Ass'n, No. 03—-CV-3985, 2006 WL 1422410 (E.D.NMay 18, 2006), ECF No. 72. Plaintiffs

amended their complaint twice thereafté8ee ECF Nos. 74, 950n September 19, 2011, |

granted plaintiffs’ and City Defendants’ reegt for permission to file summary judgment
motions solely on the issue of whether City Defents are a joint employer of plaintiffs. In

June 2012, plaintiffs and City Defendants aamed to my deciding the summary judgment
motions. ECF Nos. 276, 281.

A. New York State’'s Medicaid Program

Medicaid law entitles qualified patients neceive “personal care services” (“PCS”). 42
U.S.C. 8 1396d(a)(24); N.Y. Soc. Servs. &.365-a(2)(e). The federal government and
participating states finance Medid jointly. 42 C.F.R. 8 430.0New York, as a participating
state, established a “plan” for providing tleaid services, which the federal government

approved._See 42 U.S.C. 88 1396-1, 1396b(a); 42 C.F.R. § 430.0.

2 Lettered exhibits referred feerein are annexed to the Dawtion of Andrea O’Connor, Esq.,
dated January 9, 2012, ECF No. 271. Numberedoésgtreferred to herein are annexed to the
Declaration of Robert Wisnweski, Esq., dated April 3, 2012, ECF No. 277-1. Unless otherwise
indicated, “Contract” refers tart | of the Contract.



The New York State Department of HealffNYSDOH”) is the state agency that
implements and supervises New York's Mmdd plan and oversees the governing state
regulatory scheme. See N.Y. Pub. Health L. 8 2@t); N.Y. Soc. Servs. L. § 363-a(1); 18
N.Y.C.R.R. 8§ 505.14 (the “Reguians”). Pursuant to th&®egulations, NYSDOH delegates
running the PCS program to “localocial services districts,such as the City. _See 18
N.Y.C.R.R. 8 505.14; N.Y. Soc. Servs. L. 8§ 68 HRA administers the City’'s PCS program
and contracts with home healthcagencies such as HDA to progidPCS to eligible patients.
See Ng Dep. 69:2-3, 4/9/10. HDAasot-for-profit agency orgared “for the sole purpose of
providing personal care services under contract thighCity” to persons & City determines are
Medicaid-eligible for such services. Contratt1l. Plaintiffs are former and current home
attendants that HDA employed.

B. HRA and HDA

1. TheContract

The Regulations require HRA to use a Stgperoved model contract when it contracts
with home healthcare agencies. 18 N.Y.®R§ 505.14(c). The City may vary the model
contract only if the variationdo not change the model cadt’'s requirements and NYSDOH
permits the variation. 1d. HDA and HRA did nmtgotiate over the Contract. Ng Dep. 109:20—
110:4, 4/9/10; Gruenwald Dep. 354:4-12, 6/7/10. AHRserves the righto terminate the
Contract without cause if doing swould be in the City’s best imtest. Contract Part Il Art.
6.1(F).

The Contract states several times tl@ay Defendants do not have an employment
relationship with HDA or the home attendantee £ontract Art. 10.1(B), Contract Part Il Arts.

5.1, 5.4.



2. How City Defendants Authorize PCS

The Regulations govern in détthe terms, delivery, and administration of PCS, which
they define as “some or total assistance widrsonal hygiene, dressing and feeding; and
nutritional and environmental suppdunctions,” which “must bessential to the maintenance of
the patient’'s health and safety in his or her own home, as determined by the social services
district in accordance with tifeegulations of the Departmentigéalth; ordered by the attending
physician; based on an assessih@drnthe patient’'s eeds and of the apppriateness and cost-
effectiveness of services . . .; and supervised registered professidnaurse.” 18 N.Y.C.R.R.

8 505.14(akt seq The Regulations list specific PCS tasks that City Defendants may authorize
and, for some of those tasks, the maximum numbdours a home attendant may work for a
particular patient._See id.

The Regulations also dictate the proceduHRA must follow when a prospective
Medicaid patient requests services. Firsg flatient’s physician must submit an order on the
form the State requires. Id. 88 505.14(b)(2)+#3)6econd, an HRA employee must complete a
social assessment of the prestive patient on a form thea® requires._Id. 88 505.14(b)(2)—
(3)(ii). Third, a nurse mustssess the patient.. B8 505.14(b)(2)—(3)(iii).

Using input from the doctor, nurse, darsocial assessmenHRA’'s Community
Alternative Systems Agency dsion (“CASA”) makes the initial determination whether to
authorize any of the spific tasks the Regulations enumier and, if so, how many hours to
authorize. _See id. 8§ 505.14(bj)(Kalvin Dep. 7:16-8:5, 11/8/10.0nce the City authorizes
services, HRA provides HDA with written infori@n about the services authorized, including
their duration and frequency. See 18 N.Y.®R§ 505.14(b)(5). HR must approve any

change to the authorizan. 1d. § 505.14(b)(5)(vii).



3. Hiring and Training Home Attendants

Pursuant to the Contract, HDA is “responsifide the recruitment and employment” of
home attendants. Contract Art. 6.1. HDAesurs all prospective home attendants and chooses
which ones to hire. _Id. Art. 6.1(C)—{D Gruenwald Dep. 362:22-363:3, 6/7/10. HDA
“personnel specialists” conduct the interviegiand hiring. _See Godlewska Dep. 20:19-21,
1/22/09; Bielawska Dep. 14:5-21, 1/23/09y#yoda Dep. 11:3-13, 2/1/10; Pilch Dep. 13:12—
18, 2/9/10.

The Regulations dictate specific minimum atifications for home attendants who
provide PCS, including “maturity, emotional angental stability,” experience in personal care
or homemaking, literacy, “sympathetic attitudegttification of good physicdiealth, a criminal
history record check, and certain requiredining that NYSDOH approves — forty hours of
“basic training,” three semi-annual hours oh-Service” training, andn-the-job training as
needed. 18 N.Y.C.R.R. 8§ 505.14(d)(4)—(e).

In addition to the regulatory requirements tBontract requires HD# hire at least one
Public Assistance recipient for each $250,000 enGlontract’s value, though HDA may request
that HRA exempt it from this requirement on groumdsextreme hardship.” Contract Part Il
Art. 7.

4. The Assignment Process at HDA

When HDA receives a service authorizatfona new patient, aRDA nurse schedules a
home visit to see what type bbme attendant would best serthe patient. Gruenwald Dep.
232:20-233:7, 5/4/10. HDA also assigns the new patieatpersonnel spetist, who gives the
home attendant her assignments and is responsible to find a suitable substitute if the home

attendant is sick.__See 18 N.Y.C.R.8.505.14(f)(2); Gruenwald Dep. 36:12-19, 96:15-21,



5/3/10; Gruenwald Dep. 206:17-22, 5/4/10; Hata&p. 264:5-10, 1/21/10; Biewlawska Dep.
10:22-24, 1/23/09; Pryzgoda Dep..7@-25, 2/1/10; Pilch Dep. 26:13-15, 2/9/10; Contract Art.
6.2(F).

5. Supervision and Monitoring

I Supervision of Home Attendants

The Regulations require that home attendaetive “administrative supervision” and
“nursing supervision,” bothof which HDA handles. 18 N.Y.C.R.R. 8§ 505.14(f). The
administrative supervision includégerifying” that the patient is receiving PCS according to the
City’s authorization, evaluating home attents’ job performance or helping the nurse
supervisors to do so, checking home attendamt& tiards, and keeping scheduling records. Id.
8 505.14(f)(2);_see Contract Arts. 6.2, 6.5(B). The nursing supervision entails instructing or
training the home attendant upontiating services for a new patieand, at least every three
months, conducting “Supervisory Nursing Visitl' which an HDA nurse evaluates and trains
the home attendant. See Contract Arts. 128, 18 N.Y.C.R.R. § 505.14(f)(3). HDA must
forward to HRA copies of the performance easlons that the numsj supervisors conduct.
Contract Art. 5.4(D). HDA alscevaluates home attendantsérformance annually. _ See
Gruenwald Dep. 85:9-13, 5/3/10pftract Art. 6.2(G). The HDAersonnel specialist assigned
to the home attendant handles any disciplin@sues involving the home attendant. City
Defendants’ Local Rule 56.1 Stnaf. Facts (“Defs.’ 56.1") { 73.

The Contract obligates HDA to maintain“personnel file” for each home attendant.
Contract Art. 6.3(A);_see Gruenwald me79:13-25, 5/3/10; Ng. Dep. 223:13-14, 4/16/10.

HDA keeps the home attendant’s performance evaluations, training certificates, time sheets, and



records of any disciplinary action in theersonnel file. _See Gruenwald Dep. 83:25-84:18,

5/3/10; Contract Art. 6.2; sedso 18 N.Y.C.R.R. § 505.14(f)(2).

HDA handles home attendants’ complain&ee Contract Art. 6.5(G)(2) (requiring HDA
to have grievance procedures for home nalémts’ complaints regarding “conditions of
employment and proposed termination ofptmgment”); Gruenwaldep. 85:14-86:14, 5/3/10.
Unlike HDA, HRA does not accept complaints from home attendants; if a home attendant
complains to HRA, HRA refers the home attandback to HDA._See Ng Dep. 49:3-11, 4/9/10.
HDA conveys a home attendant’s complaint toS2Aonly if the home tdendant complains that
the patient is askinger to perform services outside the Mgl authorization. See Kalvin Dep.
47:20-48:12, 11/8/10. If this happens, CASA scheslal“case conference” with the patient and
HDA, and “sometimes” with the home attendant aB,we explain to the patient the scope of the
home attendant’s job. 1d. 48:13-20.

In contrast, both HDA and City Defendantsntke patients’ complaints. The Contract
requires HDA to develop and use procedures Janilestigate ath resolve patient complaints
and (2) contact patients — by teh®ne, home visits, or mail s@ys — to obtain their responses
regarding whether the home aitlants’ services are satisfagtor Contract Arts. 5.4(C)(1),
6.5(G). HDA must keep and forward to HRA reconf these contacts. Id. Art. 5.4(D). Apart
from this, HRA has a “quality assurance divisionfiich receives patients’ complaints and visits
patients on a random basis to eesthat patients are receivirsgrvices and “happy with the
services.” Ng Dep. 142:17-143:14, 169:23-25, 4/16/10is very rare for HRA to send a
guality control monitor to visia patient. Moss Dep. 33:9-14, 8/17/10.

When HRA receives a patient complaint, itere the complaint to HDA to investigate

and report back to HRA any actions HDA haseta 1d. 33:24-34:10. If the complaint alleges



that the home attendant poses a high risk tp#tient, HRA will also investigate. Id. 34:6-10.
If HRA were to determine that the home attendaoged a risk to the patient, HRA would direct
HDA to remove the home attendant from thégrd’'s case._Id. 34:6—-10; Ng Dep. 23:5-24:22,
5/21/10. If HDA were to refuse to remove theme attendant, HRA would pull the case from
HDA and hold HDA responsible, such as bsedhing HDA “non-responsive,” decreasing its
case load, or terminating tl@ontract entirely.Ng Dep. 25:13-26:20, 5/21/10. HRA has never
recommended to HDA that a specific hontéeeradant be disciplined or deemed HDA “non-
responsive.”_Id. 26:15-20; Gruenwald Dep. 364:16-18, 6/7/10.

The Contract also requires HDA to employ certadministrative staff “to operate the
program in accordance with thdoavable rates and proceduresmpulgated by” HRA. Contract
Art. 6.4(D). These include a Program DirectAssistant Director for Field Operations, and
Assistant Director for Administtave Services, who amesponsible to ensutbat HDA complies
with the Contract and spends government fundpgnly. See id. Art. 6.4). HRA dictates the
minimum criteria for persons who fill these positions and reviews applicants’ resumes to ensure
that the applicants are adequately qualified, but HDA selects the individuals who fill the
positions._See id. Art. 6.4.

il. Monitoring HDA

The Regulations require HRA to “have a plawfiich is subject to State approval, “to
monitor and audit the delivery of personal caesvices provided pursuant to” the Contract,
maintain a record of its monitag activities, and report its miaring activities in the annual
plan it submits to the Statel8 N.Y.C.R.R. 88 505.14(c)(9)1%). This monitoring includes
evaluating HDA's ability to delier PCS, measuring HDA'’s perfoance against regulatory and

contractual requirements, and reviewing HDA's fiscal practices§ 505.14(c)(9)—(10).



HRA reserves the right to (1) contact pats directly to assess the sufficiency,
efficiency, and adequacy of the PCS they mreeiving; (2) base thassignment of cases,
caseload levels, and administrative reimbomset on HDA's performance; (3) visit HDA
unannounced to assess HDA'’s performance and, windee, provide technical assistance in
solving problems affecting provision of sers; and (4) review and duplicate HDA'’s records,
which are subject to audit. oGtract Art. 9.1(B), (D), (G).

HRA, via an accounting firm, conducts annaal fiscal audit of HDA to ensure that
HDA spends money appropriately, assess HDAfal texpenditures and revenues, and recoup
any excess funds. Ng Dep. 17-21, 142:4-96/40; Ng Dep. 73:9-16/21/10; Tyler Dep.
49:6-11, 9/15/10.

HRA also audits HDA three times per year to ensure that HDA complies with regulatory
requirements and delivers quality servicdNg Dep. 60:7-13, 4/9/10; Ng Dep. 186:13-20,
4/16/10. During the audits, HRA rotates throughset of approximately 30 indicators of
compliance, including whether HDA nurses havsitgd the patient to perform the required
nursing visits; whether home atttants have received certificates training, annual medical
exams, and drug screening; and whether new hires have submitted the necessary documentation.
Ng Dep. 60:7-20, 4/9/10; Ng Dep. 188:11-191:10, 4/16/K060. a random basis, HRA samples
HDA's personnel files to ensure that HDA is complying with the requirement to evaluate the
home attendants. Ng Dep. 223:21-24, 4/16/10.

Additionally, the Regulationsequire HRA to have, and teubmit to the State for
approval, a plan to monitor home attendantsigasnents to “assure” that home attendants “are

in compliance with the training requirementsl8 N.Y.C.R.R. § 505.14(e)(8). HRA conducts

10



such monitoring by reviewing a random samplenoie attendants’ personnel files. Ng Dep.
180:7-17, 4/16/10.

Pursuant to the Contract, HDA must maintat fiscal and progranstatistical records”
required by HRA, produce such records and dat&lRA may requiregand arrange with HDA'’s
contracted computer service company for AHB directly access any of HDA's “fiscal or
programmatic records and data related to the poyvi services” under the Contract. Contract
Art. 6.5(E). The Contract also provides thatensure compliance with the Contract, HRA may
require HDA to submit “standards and procedirexluding copies of HDA’s organizational
papers and policies for management, accountinghpsimg, and personndd. Art. 6.5(F).

6. Government Reimbursement of HDA

The rate at which the government reimbutd&A includes three components: “direct”
wages and benefits for home atiants, “indirect” wages and fige benefits for administrative

staff and allocated costs, and allowable exjeires. Contract Art. 3.4(A); see also 18

N.Y.C.R.R. 8 505.14(h)(5)—-(6). Although the Cjayoposes a reimbursemeante to the State,
the State sets the rate. See 18 N.Y.C.R.BO®14(h)(7); Contract Ar3.1. HRA may, with
State approval and after consodfiwith HDA, reduce the reimbursemeate if itdiscovers that
the extant rate was basemh inaccurate information thatiDA furnished and accurate
information would have producedawer rate. Contract Art. 3.2.

To receive reimbursement, HDA must subditcumentation of the time its employees
spend providing services. 18 N.Y.C.R.R. § 505h)4(. HDA submits this information to a
company called SanData, which transmits tHermation to the State’s Medicaid Management

Information System (“MMIS”) every moht See Gruenwald Dep. 350:15-351:12, 6/7/10;

11



Contract Arts. 3.1(A)—(B), 7.4. HDA receives gevernment reimbursement through MMIS.
Contract Art. 3.1(B).

7. Home Attendants’ Wages

The Contract obligates HDA to comply withe City’s Living Wage Law. Renewal
Agr., dated Jan. 23, 2004, Art. 8, Ex. 3 SubeitHifd; N.Y.C. Code 8§ 6-109. Pursuant to the
Regulations, HDA must alsopay home attendants “FAC workers’ compensation,
unemployment insurance, and other employeeefis included in the providers’ labor
contracts.” 18 N.Y.C.R.R§ 505.14(h)(3)(ii)(2)(b).

HDA'’s employees were not unionized. Sagder Dep. 15:24-16:14, 9/15/10; Gruenwald
Dep. 354:13-355:4, 6/7/10. Nevertheless, the @ontrequires HDA to pay home attendants
wages and benefits “comparable to that offdog not-for-profit home care agencies’ collective
bargaining agreements.” Contra&tt. 6.3(B)(2), (C)(2). The @ntract elaborates that such
wages and benefits shall inclugg,minimum, “base wage andfférential for longevity, mutual
cases, weekends, single client sleep-in, and ahwtase sleep-in,” anblealth and retirement
benefits that do not require employee contributions. Contiast 6.3(B)(2), (C)(2). Defendant
Gruenwald testified that HDA “llows along the same pattern” ofiion rates despite not being
unionized. Gruenwald Dep. 133:15-16, 5/3/10uébwald Dep. 149:3-%5/4/10; Gruenwald

Dep. 354:25-355:4, 6/7/10; see algder Dep. 16:1-14, 9/15/10.

HDA issued plaintiffs’ checks. Third AnCompl. § 31. Plainti Godlewska testified
that HDA paid her a flat rate péve days rather in an hourly rateSee Godlewska Dep. 20:1—-
6, 1/22/09.

8. Turnover

During the relevant period, plaintiff Pryzgodaespseveral years, and plaintiff Hatala

12



spent several months-long stretches, workingtie with HDA patients. See Pryzgoda Dep.
58:3-9, 62:14-22, 71:9-72:12, 2/1/10; Hafagp. 128:15-17, 136:7-23, 170:1-15, 2/16/10.

Defendant Gruenwald testifigtiat HDA does not have a ‘th turnover rate” of home
attendants, home attendants stay at HDA for itagi@mount of time,” and a “small percentage” of
HDA'’s home attendants also work for other lhealthcare agencies. Gruenwald Dep. 364:23—
365:10, 371:18-23, 6/7/10. Home attendants ddnamot have enough work through HDA may
seek other jobs, whether at another homdtlinesre agency or elsewhere. See id. 371:4-6;
Pryzgoda Dep. 38:4-8, 2/1/10; tdka Dep. 220:22-24, 3/9/10.

If a home attendant wishes to follow a patient from HDA to another home healthcare
agency, the home attendant must applytht® new agency. Gruenwald Dep. 365:16-366:6,
6/7/10. The record indicates that on some occasions, some plaintiffs followed patients to or from
HDA. See Pryzgoda Dep. 10:2-13, 2{;/Hatala Dep. 71:5-23, 73:11-13, 1/21/10.

Sometimes HRA transfers patients from one édmealthcare agency to another. See
Contract Art. 5.3(A)(3). When this occurs, thenfract requires HDA, if the patient requests, to
“make its best effort to employ and maintaiarrent home attendants and assign such Home
Attendants to such requesting [patient].” Id.

DISCUSSION

Summary judgment is “pper only when, construing the evidence in the light most
favorable to the non-movant, ‘there is no genuirspulie as to any material fact and the movant

is entitled to judgment as a matter of law.Doninger v. Niehoff642 F.3d 334, 344 (2d Cir.

2011) (quoting Fed. R. Civ. P. 56(a)). The movragty is entitled to judgment as a matter of
law if “the nonmoving party . .fail[s] to make a sufficient shang on an essential element of

its case with respect to which it has the burdeprobf.” 1d. The substantive law of the action

13



determines which facts are material, and “onkpdtes over facts that might affect the outcome
of the suit under the governing law will propegyeclude the entry of summary judgment.”

Konikoff v. Prudential Ins. Co. of Am., 23B.3d 92, 97 (2d Cir.200Q)quoting _Anderson V.

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986))In other words, summary judgment is

appropriate only “[w]herghe record taken as a whole could tesd a rational trier of fact to

find for the non-moving party.”__Donnelly Greenburgh Cent. School Dist. No. 7, 691 F.3d

134, 141 (2d Cir. 2012) (quoting Matsushita Elexlus. Co. v. Zenith Radio Corp., 475 U.S.

574, 587 (1986)). In deciding a summary judgment motion, a court cannot credit a party’s

“merely speculative or conclusory assems8.” DiStiso v. Cook691 F.3d 226, 230 (2d Cir.

2012); see also Johnson v. Killian, 680 F.3d 234,(286Cir. 2012) (“[Clonclusory statements

or mere allegations [are] not sufficient tofelt a summary judgmemntotion.”) (quoting_Davis
v. New York, 316 F.3d 93, 100 (2d Cir. 2002)). €uof the primary purposes of the summary

judgment rule is “to isolate and dispose attbially unsupported claims.”__Celotex Corp. V.

Catrett, 477 U.S. 317, 323 (1986).

The FLSA’s overtime provision states, in peent part, that “n@mployer shall employ
any of his employees . . . for a workweek lontpemn forty hours unless such employee receives
compensation for his employment in excess oftibers above specified at a rate not less than
one and one-half times the regular rate atctvthe is employed.” 29 U.S.C. § 207(a)(1).
Federal regulations and the Second Circuibgaize the possibility of joint employment for

purposes of determining FLSA responsibiitie See 29 C.F.R. § 791.2(a); Zheng v. Liberty

Apparel Co., 355 F.3d 61, 66 (2d Cir. 2003). ‘[Apint employers are responsible, both

individually and jointly, for compliance with athe applicable provisions of the act, including

14



the overtime provisions, with respdotthe entire employment fdine particular workweek.” 29
C.F.R. § 791.2(a).

The FLSA defines employment broadly: “Employee” generally references “any
individual employed by an empfer.” 29 U.S.C. § 203(e)(1). tploy” includes “to suffer or

permit to work.” _Id. 8 203(g); see BarfieldN.Y. City Health and Hosps. Corp., 537 F.3d 132,

140 (2d Cir. 2008). Accordingly, employment for $A purposes is “a flexible concept to be
determined on a case-by-case basis by revietheofotality of the circumstances.” Id. at 141—

42. The Court’s task is to determine the “ecuireality” of the employment arrangement.

Zheng, 355 F.3d at 66. In Carter v. Dutchessx@anity College, the Second Circuit adopted a
test for joint employment which examines whiet the alleged employ€i) had the power to

hire and fire the employees, (2) supervised and controlled employee work schedules or
conditions of employment, (3) determined theerand method of payment, and (4) maintained
employment records. 735 F.2d 8, 12 (2d Cir. 1984). Subsequently, the Second Circuit held that
satisfying _Carter’s test for “formal control” over workers is sufficient but not necessary to
establish joint employment because an entity ks formal control manevertheless exercise
“functional control,” as reflectetdy six non-exclusive factors(1) whether the purported joint
employer's premises and equipment were uBmdplaintiffs’ work; (2) whether plaintiffs
belonged to an organization thatuld or did shift as a unit fro one putative jot employer to
another; (3) the extent to which plaintiffs perfeed a discrete line-job that was integral to the
purported joint employer’s proce®f production; (4) whether gponsibility under the contracts
could pass from one vendor to another withoutema changes; (5) the degree to which the
purported joint employer supervised plaintifiwork; and (6) whether plaintiffs worked

exclusively or predominantly for the purpaft@int employer. _Zheng, 535 F.3d at 72. The
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Court is “also free to consider any other fastar deems relevant to its assessment of the
economic realities.” Id. at 71-72.

A. Formal Control

1. Whether City Defendants Had the Power to Hire and Fire the Employees

The first Carter factor is whether Cityefendants had the power to hire and fire
plaintiffs. Carter, 735 F.2d at 12.

I. Power to Hire

Contrary to plaintiffs’ allegation, th&egulations, and not Cit{pefendants, set the
minimum qualifications for home attendantSee 18 N.Y.C.R.R. 505.14(d)(4)—(e). HDA, and
not City Defendants, recruits and screens hattendants and chooses which ones to hire.
Contract Art. 6.1(C)—(D); Gruenwald Pe362:22-363:3, 6/7/10. HDA personnel specialists,
and not City Defendants, decide which home attendants will receive assignments. See
Godlewska Dep. 20:19-21, 1/22/09; Bielaadbep. 14:5-21, 1/23/0®ryzgoda Dep. 11:3-13,
2/1/10; Pilch Dep. 13:12-18, 2/9/10; Thidm. Compl. 11 126-142 (alleging that HDA
personnel specialists ai@nded that plaintiffs pay them kickbacks in exchange for assignments).

The Contract does require HDA to hire at temse Public Assistance recipient for each
$250,000 of the Contract’s value unless HDA obtaingxmption due to “extreme hardship.”
Contract Part Il Art. 7. However, the Comtds a model contract whose terms the State
dictates. _See 18 N.Y.C.R.R. 505.14(c)(2nd HDA alone has the paw to decide which
Public Assistance recipients to hire.

The Contract also requires HDA to employ certadministrative staff.See Contract Art.
6.4. But these positions are not home attendaritiqnoss rather, they exigdo ensure that HDA

is complying with the Contracnd Regulations and is accountatdethe government, _See id.
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Moreover, although HRA dictates the minimuniteria for persons who fill these positions and
reviews applicants’ resumes to ensure the applicants are qualified, HDA alone decides which
gualified applicants to hire. See id.

il. Power to Fire

HDA personnel specialists hdadany disciplinaryissues involving the home attendants.
Defs.” 56.1 1 73. HRA has never recommendedd2A that a specific home attendant be
disciplined. Gruenwald De364:16-18, 6/7/10; Ng Dep. 26:15-2025/10; see Jean-Louis V.

Metro. Cable Communications, Inc., 838 $upp. 2d 111, 118 (S.D.N.Y. 2011) (finding that

defendant cable company did not have power toplaentiff technicians, where “the record does
not contain any evidence that Time Warner has @vwstructed [vendor] to discipline . . . any
individual technician”).

The only patient complaints HRA investigates are those which allege that the home
attendant poses a high risk to the pati@ge Moss Dep. 33:24-34:10, 8/17/10. If HRA were to
determine that the home attentlgposed such a risk, HRAowld direct HDA to remove the
home attendant from the particular patiert&se. _Id. 34.6-10; Ng Dep. 23:5-24:22, 5/21/10.
There is no evidence, however, that HRA has pole¢ alone ever exercised power, to require
HDA to fire a home attendant entirely. Sksan-Louis, 838 F. Supp. 2d 111 at 118 (finding that
demand for vendor to remove techniciamnfronly certain cases is not firing).

Accordingly, | find that City Defendants do tnleave power to hire and fire employees,

and the first Carter &or is not satisfied.
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2. Whether City Defendants Supervised andontrolled Employee Work Schedules
or Conditions of Employment

The second Carter factor is whether Cityféhelants supervised and controlled employee
work schedules or conditions of playment. _Carter, 735 F.2d at 12.
i. Employee Work Schedules
Simply determining when a certain job Iwbe performed is not tantamount to

determining which employee will perform that job at a particular time. _See Moreau v. Air

France, 356 F.3d 942, 950 n.5 (9th Cir. 2004) (affigreummary judgment for airline held not
to be ground handlers’ joint employer, where althoaiglne scheduled its flight into and out of
the airport, “which necessarilyndicated when the services were to be performed,” vendors,
rather than airline, were “responsible for desiting which employees would report to service

the aircraft”);_ Garcia v. Pace Suburban Bus S&%5 F. Supp. 75, 76 (N.D. Ill. 1996) (granting

defendant municipal corporatianmotion for summary judgment agst plaintiff bus drivers,
where contract specified bus restand schedules but did nottdie “who should drive them or

how many hours they should work”); Jean-Low888 F. Supp. 2d at 126 (rejecting plaintiff
technicians’ argument that defendant cable company determined their work schedules by
dictating “time windows” for installation jobs, where vendor, estthan defendant, “decides
which technicians will work on which job and whetlaetechnician will work on any jobs in that
period at all”).

HRA determines whether a prospective patient needs any of the specific services the
Regulations list and, if so, howany hours of such services the patient needs. See 18
N.Y.C.R.R. § 505.14(b)(5); Kain Dep. 7:16-8:5, 11/8/10. B#DA determines which home
attendant to assign to the patient, given the pggidocation, language, tture, and needs. See

Gruenwald Dep. 232:20-233:7, 5/4/10. And HDA responsible to find an appropriate
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substitute if a home attendant is sickeeS18 N.Y.C.R.R. § 505.14(f)(2); Gruenwald Dep.
206:17-22, 5/4/10; Hatala Dep. 264:5-10, 11P1/Biewlawska Dep. 10:22-24, 1/23/09;
Pryzgoda Dep. 71:19-25, 2/1/10; Pilch Dep13615, 2/9/10; Contra&rt. 6.2(F).

Therefore, | find that the Citgoes not supervise and cohemployees’ work schedules.

ii. Conditions of Employment

Exercising quality control by having stristandards and monitoring compliance with
those standards does not constitute supervising and controlling employees’ work conditions. See
Zheng, 355 F.3d at 75 (“[S]upervision with respctontractual warrdies of quality and time
of delivery has no bearing on the joint employmemuiry, as such supdasion is perfectly
consistent with a typical, legitimate subcontiag arrangement.”) (citing Moreau, 343 F.3d at

1188); Chen v. Street Beat Sfswear, Inc., 364 F. Supp. 269, 286 (E.D.N.Y. 2005) (“[T]he

Court will not consider evidence plaintiffs presemth respect to this factor to the extent it

concerns the presea of . . . qualitycontrol personnel.”)Lepkowski v. Telatron Marketing

Group, Inc., 766 F. Supp. 2d 572, 579 (W.D. Pa. 201Qd\jtts have widelyeld that detailed
instructions and a strict glig control mechanism will ngton their own, indicate an
employment relationship.”) (inteal quotation marks omitted).

This is especially true where the qualityntol's purpose is to ensure compliance with
the law or protect clients’ safety. See fdau, 356 F.3d at 951 (“[M]uch of the indirect
supervision or control exercised by [aidin over the ground mmalling employees was
purportedly to ensure compliance with varioufesaand security regulations.”); Lawrence V.

Adderley Indus., No. CV-09-2309, 2011 W866304, at *9-10 (E.D.N.Y. Feb. 11, 2011)

(granting summary judgment to defendant catdenpany and finding that defendant did not

employ plaintiff technicians, where qualityortrol stemmed from the nature of the cable
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company’s business and was designed partlpradect customers whose homes technicians

entered) (citing Jacobson v. Comcast Corp., 740 F. Supp. 2d 683, 88d. @®10)); Taylor v.

Waddell & Reed Inc., No. 09 CV 2909, 2010 WL 3212136, at *3 (S.D. Cal. Aug. 12, 2010)

(“[Clompliance with legal requirements is not indicative of control for purposes of establishing

an employer-employee relationship.”); Zhadebe Stores, Inc., 247 F. Supp. 2d 1154, 1160-61

(C.D. Cal. 2003) (denying summary judgment taimptiffs, finding that clothing store which
used compliance monitor, as Department Lafbor encouraged, teensure that garment

manufacturer complied with labor laws was not joint employdgtson v. 7455, Inc., No. CV

98-788, 2000 WL 1132110, at *2 (D. Or. Jan. 14, 20@danting summary judgment to
defendant nightclub owners who imposed “house” to ensure compliance with statute).
In contrast, control over the employeé®@ay-to-day conditions of employment” is

relevant to the joint employment inquiry. Legwski, 766 F. Supp. 2d at 580; see also Jean-

Louis, 838 F. Supp. 2d at 127 (granting summadgment to defendant, contrasting efforts to
ensure quality service with controlling the “deyday manner” in whic employees provide the
service); Jacobson, 740 F. Supp. 28%t(contrasting “maintain[ingdpecific standards to which
the [contractors] and technicians must adhare] regularly monitor[ing] the technicians to
ensure that their performance siis . . . expectations” with beg “responsible for the day-to-
day management of the technicians”). In otherdspthe nature of the alleged control is highly
relevant. Quality control and compliance-ritoring that stem from the “nature of the[]
business” — that is, from the nature of the gomdservices being delived — are “qualitatively
different” from control that stems from the natafethe relationship between the employees and
the putative employer. Jacobson, 740 F. Sup@at&91-92. “[DJifferences in the purpose and

focus of the control produce[] . divergent conclusions.”_Id. at 691.
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Applying these guidelines, | find that Citpefendants do not control or supervise
plaintiffs’ working conditions. Qy Defendants do not manage pléfston a day-to-day basis.
HDA, and not City Defendants, conducts the “austrative” and “nursing’supervision of the
home attendants that the Regfidns require._See 18 N.Y.CHR.§ 505.14(f); Contract Arts.
1.28, 5.4. As part of such supervision, HDA, anad City Defendants, trains home attendants
and evaluates their job performance. SeeNL8.C.R.R. 88 505.14(d)(4), (e), (N(2)—(3);
Gruenwald Dep. 85:9-13, 5/3/10. HDA personnel ssts, and not City Defendants, handle
disciplinary issues involving the home attendanDefs.’ 56.1  73. Furthermore, HDA, and not
City Defendants, accepts home attendants’ ¢amg concerning their working conditions and
involves City Defendants only gomebody must explain to the @ati the scope of the Medicaid
authorization._See Gruenwald Dep. 85:14-25, 86:1-14, 5/3/10; Ng Dep. 49:3-11, 4/9/10; Kalvin
Dep. 47:20-48:20, 11/8/10.

In contrast, City Defendants monitor HDAtG®mpliance with the law and ensure that
HDA delivers quality service to patients. egjfically, City Defendants determine whether
prospective patients are legallytided to Medicaid servicesnd audit HDA to ensure that HDA
adheres to regulatory requirent® and uses government fumgliproperly. City Defendants
further ensure quality service and patient safetpdnasionally contacting or visiting patients in
their homes and investigating those patient comfdavhich allege thad home attendant poses
a high risk to the patient. See Jean-Lo8R&8 F. Supp. 2d at 127 (distinguishing efforts to
ensure quality service from controlling the dayday manner in which employees provide the

service); _Chen, 364 F.Supp.2d at 286; Moreau, B&&l at 951 (“[M]uch of the indirect

supervision or control exercised by [aidin over the ground Imalling employees was

purportedly to ensure compliance with various safsd security regulations.”). These limited
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actions of City Defendants stem entirely frora thature of the[] business” of providing heavily
regulated, government-funded health servicgsateents in their homes. Jacobson, 740 F. Supp.

2d at 691; see also Lawrence, 2011 WL 666304, &itidg Jacobson, 740 F. Supp. 2d at 691).

Accordingly, | find that City Defendants do noontrol or supervise plaintiffs’ working
conditions, and the second Garfactor is not satisfied.
3. Whether City Defendants Determined the Rate and Method of Payment

The third_Carter factor is whether City Defendants determined the rate and method of

plaintiffs’ payment. _Carter, 735X at 12. Two issues are potenyiaklevant to this analysis.
First, plaintiffs argue that although HDA'’s eropees were not unionized, the Contract requires
HDA to pay all home attendants wages and beng&fisparable to that offered by not-for-profit
home care agencies’ collectivieargaining agreements.” Contract Art. 6.3(B)(2)—(C)(2).
(Contrary to City Defendants’ claim, the Regdidas contain no such geirement.) If this
requirement were attributable tGity Defendants, it would beccurate to say that City
Defendants determined the rate and method aihiiffs’ payment. However, the Regulations
require HRA to use a State-apped model contract, which City Defendants may vary only if
the variation will not change the model caat's requirements and the State approves the
variation. 18 N.Y.C.R.R. 8 505.14(c). Modifig the model contract to exempt HDA from
paying union wages and benefits would havenged the model contract’'s requirements.
Moreover, the record contains no evidence thatState would have authorized such a change.
Accordingly, | cannot attribute to City Defdants the contractual quision requiring HDA to
pay union wages and benefits.

Second, although the State ultimately sethtberly rate at which the government would

reimburse HDA, the City may have proposed that rate to the State. See id. 8§ 505.14(h)(7)
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(requiring the City to propose a rate to the Staté)so, and if HDA paid plaintiffs an hourly
rate, the City might be said to have “etieely set a cap” on the rate at which HDA paid
plaintiffs, especially becauddDA is a not-for-profit agency ral, therefore, would not have
deducted its own profit before paying pl#iis. Barfield, 537 F.3d at 144-45. The record,
however, contains no evidence ceming whether the State adopted reimbursement rate that
the City proposed. Moreover, the record isleac as to whether HDA paid plaintiffs by the
hour, as plaintiff Godlewska testified that HDA pdier a flat rate per five days rather than an
hourly rate._See Godleska Dep. 20:1-6, 1/22/09.

Accordingly, the analysis under the thiCarter factor isnconclusive.

4. Whether City Defendants Maintained Employment Records

The fourth_Carter factor is whether City Defendants maintained employment records.
Carter, 735 F.2d at 12. The employment rectnasst relevant” to FLSA payment obligations
are those concerning “hours workedarfield, 537 F.3d at 144The Contract obligates HDA to
maintain home attendants’ time sheets and a “personnel file” for each home attendant. See
Contract Arts. 6.3(A), 6.5(B)(2kee also 18 N.Y.C.R.R. § 504(f)(2); Gruenwald Dep. 79:13—
25, 5/3/10; Ng. Dep. 223:13-14, 4/16/10. HDA kedhe home attendant’s performance
evaluations, training certificas, time sheets, and records afy disciplinary action in the
personnel file. _See Gruenwald DeR0:1-14, 83:25-84:18, 5/3/10; Ng. Dep. 223:13-14,
4/16/10; Contract Art. 6.2(C), (G). The Contrdoes require HDA to forward to HRA copies of
the performance evaluations that the nursing rsigms conduct. _See Contract Art. 5.4(D).
And HRA does reserve the rigttd review and duplicate HDA'secords. _See id. Arts. 5.4(D),
9.1. Nevertheless, maintaining employment rdsois primarily HDA'’s responsibility, and

HRA'’s review of certain records is “only antersion” of City Defendants’ quality control
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proceduresJacobson, 740 F. Supp. 2d at 692. Accordiridind that the fourth Carter factor is
not satisfied.

Furthermore, | find that on balance, the Catést is not satisfied because the City did
not have the power to hire @rfire, did not supervise andmwtrol plaintiffs’ schedules and
conditions of employment, and dmbt maintain employment recordi light of my finding that
the first, second, and fourth Carfactors are not satisfied, tmecord’s inconclusiveness as to
the third_Carter factr is immaterial.

B. Functional Control

Having determined that City Defendants dat exercise formalantrol over plaintiffs, |
will proceed to examine whether City Defendamtyertheless exercised functional control over
plaintiffs. See_Zheng, 535 F.3d at 72 (listingn-exclusive factors to determine functional
control).

1. Whether City Defendants’ Premises and Equipment Were Used for the
Plaintiffs’ Work

The first Zheng factor is whether City Defentie premises and equipment were used for
the plaintiffs' work. _Zheng, 355 F.3d at 72. Tfastor “is relevant because the shared use of
premises and equipment may support the infereéhat a putative joirgmployer has functional
control over the plaintiffs' work.”_Id. The plaiff§ in this case worked in their patients’ homes
and did not use City Defielants’ equipment.

Accordingly, the first Zheng factor is not satisfied.

2. Whether HDA Could or Did Shift as a Unit from One Putative Joint Employer
to Another

The second Zheng factor is whether HD&uld or did shift as a unit from one putative

joint employer to another.__Id. This facttis relevant because a subcontractor that seeks
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business from a variety of contrad is less likely to be part af subterfuge arrangement than a
subcontractor that serves a smglient.” 1d. Neertheless, the Second Circuit has cautioned
that “the absence of a broad client baseha$ “anything close to a perfect proxy for joint
employment.” _Id. Even if | determine that HDes not shift as a urfiom one putative joint
employer to another, | must still examine whether HEAIld shift if it so desired._See Jean-
Louis, 838 F. Supp. 2d at 132.

It is undisputed that HDA contracts only wigity Defendants. It is disputed, however,
whether HDA is free to contractitiv providers other than City Bendants. The Contract states
that “[HDA] represents that is a Not-For-Profit Corporation organized . . . for the sole purpose
of providing personal cargervices under contract with the City. to persons determined by the
City . . . to be eligible for such services.’oftract at 1. City Defendants argue that HDA is free
to contract with non-City proders. Plaintiffs, however, argukat HDA cannot contract with
other non-City providers becau€® HDA would lose its tax-exempstatus if it engaged in for-
profit business; (2) HDA’s “only reason for existe” is to provide homattendant services
under City Defendants’ PCS contts; and (3) City Defendantseathe only “source of Medicaid
recipients” because City Defendants administeffuheing for all Medicaid patients in the City.
Pls.” Repl. Mem. of Law at /=CF No. 279. Notably, plaintiffdo not argue thahe Contract

prohibitsHDA from contracting withother providers.

Contrary to plaintiffs’ argument, HDA’siot-for-profit status alone does not preclude
HDA from contracting with providerbesides City Defendants. Likse, the mere fact that City
Defendants are “the only source of Meditaiecipients” does nopreclude HDA from
contracting to serve patients other than Medicpatients. _ld. Howeer, the contractual

language does suggest that the Contraquires HDA to be a not-for-profit corporation
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“organized . . . for the sole purpose of providpgysonal care servicemder contract with the
City.” Contract at 1. Atthe very least, the Contractowld need to be amended if HDA

contracted to do sometig besides providing PCS ktedicaid recipients.

Accordingly, | find that HDA could not shiis a unit from City Defendants to another

employer, and the second Zheng factor is satisfied.

3. The Extent to Which Plaintiffs Performed a Discrete Line-Job that was Integral
to City Defendants’ Process of Production

The third_Zheng factor is the extent to whigaintiffs performed discrete line-job that
was integral to City Defendants’ processpobduction. _Zheng, 355 F.3at 72. “Interpreted
broadly, this factor could bgaid to be implicated iBverysubcontracting relationship, because
all subcontractors perform function that a general contractteems ‘integral’ to a product or
service.” _Id. at 73 (emphasis amiginal). The Second Circuihowever, does not interpret this
factor “quite so broadly.”_ld. Rather, ther€liit recognizes a spectruspanning from, at one
end, “piecework on a producer’'sepnises that requires minitn&aining or equipment, and
which constitutes an essential step in the protugaegrated manufactag process” to, at the
other end, “work that is not part of an igtated production unit, that is not performed on a
predictable schedule, and thetquires specializedkills or expensig technology.” _Id.
Moreover, courts have “questi@t]] whether . . . this factoramnslates well outside of the

production line employment situation.” Morea356 F.3d at 952; see also Jean-Louis, 838 F.

Supp. 2d at 134 (“[T]he third factor might applyttvsomewhat less vigor where, as here, the
parties are engaged in prowidi a service rather than mdacturing a product.”).
In this case, plaintiffs did not performegework or a discrete ligeb. Plaintiffs’ work

required a fair amount of training — forty hows “basic” training, six annual hours of “in-
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service” training, and on-the-jokraining as needed. 18 WC.R.R. 8§ 505.14(d)(4)—(e).
Furthermore, | “doubt” that providing home healihe service is actually integral to City

Defendants._Moreau, 356 F.3d aR9gW]e . . . doubt that functions. . such as food service or

cargo transport, are actually ‘intedj to a passengeirline.”).

Accordingly, | find that the third&heng factor is not satisfied.

4. Whether Responsibility Under the Cantracts Could Pass from One Home
Healthcare Agency to Anotter Without Material Changes

The fourth_Zheng factor is whether respoiigjbunder the contracts “could” pass from
one home healthcare agency twther without mateal changes._ Zhen 355 F.3d at 72. The
factor “asks not whether all of the putativénfoemployer’s contractors do the same work but

whether, if the putative joint employer hiremhe contractor rather than another, ‘theme

m 1113

employees™ could “continue to do theamework in thesameplace.” Jean-Louis, 838 F.
Supp. 2d at 135 (quoting Zheng, 355 F.3d at 74) (esiplia original). For example, in Chen,
plaintiff garment workers argued that defendaliothing manufacturer was their joint employer
because they performed transient work fowesal contractors, who all contracted with
defendant. 364 F. Supp. 2d at 285-86. The court found that the fourth Zheng factor weighed in
favor of a finding of joint employnré because “plaintiffs were tied to [defendant] rather than to

the contractors that hired themid. at 286 (citations omitted).

If HRA were to terminate its contract withDA, City Defendants would reassign HDA'’s
patients to another home healthcagency (or several other home healthcare agencies). If a
patient's home attendant wished to follow the patient from HDA to the newly assigned agency,
the home attendant would need to appljhtonew agency. See Gruenwald Dep. 365:16—366:6,

6/7/10. The new agency would have hiring dBsion but would presumably be obligated to
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“make its best effort” to hiréhe incoming patient’'s home attemdldrom HDA if the patient so
requested. Contract Art. 5.3(A). The recorflects that on some occasions, some plaintiffs
followed patients to or from HDA._SeeyRgoda Dep. 10:2-13, 2/1/10; Hatala Dep. 71:5-23,
73:11-13, 1/21/10. Therefore, it is possible, tholuggnnot say whether it i&ely, that the new
agency (or agencies) would hittee HDA home attendants tortinue providing the same PCS

for the same patients.

Accordingly, I find that thedurth Zheng factor is satisfied, albeit not as overwhelmingly
as if the evidence showed a likelihood, rather taamere possibility, it if HRA terminated

HDA's contract, plaintiffs would continue dy the same work in the same place.
5. The Degree to Which City Defendants Supervised Plaintiffs’ Work

The fifth Zheng factor is the degree to whiCity Defendants supervised plaintiffs’ work.
Zheng, 355 F.3d at 72. The inquiry under this faiddtargely the sam’ as the inquiry under
the second Carter factor and ig tmost relevant factor in deteining whether a purported joint
employer exercises functional control over piiffis. Jean-Louis, 838 F. Supp. 2d at 126 n.7.

As discussed in analyzing the second Cafidetor, City Defendants did not supervise
plaintiffs’ work, manage plaintiffon a day-to-day basis, or ewvate plaintiffs’ performance.
City Defendants merely exercsguality control to ensure ah HDA delivered quality service

and complied with legal requirements. See,., Zheng, 355 F.3d at 75; Chen, 364 F. Supp. 2d

at 286; Moreau, 356 F.3d at 951. These limitezhsnres stemmed from the “nature of the[]

business” of providing heavily regulated, governrifended health services to patients in their
homes — not from the nature of any emplogimeelationship between City Defendants and

plaintiffs. Jacobson, 740 F. Supp. 2d81; see Lawrenc@011 WL 666304, at *9.

Accordingly, | find that the fifth Zheng factor is not satisfied.

28



6. Whether Plaintiffs Worked Exclusively or Predominantly for City Defendants

The sixth_Zheng factor is whether plaintiffs worked exclusively or predominantly for City

Defendants._Zheng, 355 F.3d at 72.

During the relevant period, plaintiff Pryzgodaent several years, and plaintiff Hatala
spent several months-long stretches, workingtioe with HDA patients. See Pryzgoda Dep.
58:3-9, 62:14-22, 71:9-72:12, 2/1/10; HatBlep. 128:15-17, 136:7-23, 170:1-15, 2/16/10.
Accordingly, | find that plaintiffs worked exgsively or predominantly for City Defendants,
“albeit by [their] own choice,” and the sixth &hg factor is satisfied._ Lawrence, 2011 WL
666304, at *10.

Nevertheless, | find that, on balance, Cityfé@wants did not exercise functional control
over plaintiffs. _See Zheng, 355 F.3d7&-77 (“[T]he Court need not decide tleateryfactor
weighs against joint employment.”) (emphasis iigioal). The first and third Zheng factors are
not satisfied; plaintiffs did not use City Defemttsl premises and equipment for their work, nor
did plaintiffs perform a discrete line-job thatas integral to City Defendants’ process of
production. Most importantly, thigfth Zheng factor is not satfied; City Defendants did not
supervise plaintiffs’ work, managplaintiffs on a day-to-day Is&s, or evaluate plaintiffs’
performance. In short, City Defendants did ndateeto plaintiffs as an employer. While the
overlapping second, sixth, and, tdeaser extent, fourth Zheng fact are satisfied, the sum of
their satisfaction in this case is that plaint{ff3 worked full-time for an agency that can contract
with only the City and (2) might follow their patiesnto other such agencies. This alone does not
reflect that City Defendants conliexdd plaintiffs in the context adin employment relationship.

Accordingly, | find that City Defendants am®t plaintiffs’ joint enployer. No genuine

issue of material fact remains, and City Defenglané entitled to judgment as a matter of law.
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CONCLUSION

City Defendants’ motion for summary judgment is granted, and plaintiffs’ cross-motion

for summary judgment is denied.

SO ORDERED.

Dated: January 2, 2013
Brooklyn, New York
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