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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SYLVESTERDZIENNIK, MIECZYSLAW
KIERSZTYN, FERDYNAND KOBIEROWSKI,
individually and on behalf of all persons
similarly situated,

Plaintiffs, : MEMORANDUM & ORDER
05CV-4659 (DLI)(MDG)

-against
SEALIFT, INC., FORTUNE MARITIME,
INC., SAGAMORE SHIPPING, INC.,
VICTORY MARITIME, INC.,
Defendants.
DORA L. IRIZARRY, Chief Judge:

Plaintiffs Sylvester Dziennik, Mieczyslaw Kiersztyn, and Ferdynanobi&owski,
individually and on behalf of all persons similarly situated (collectivélass Plaintiffs”), bring
this class action against defendants Sealift, Inc. (“Sealift”), FortuaetiMe Inc., Sagamore
Shipping, Inc. (“Sagamore”), and Victory Maritime, Inc. (collectiveéipefendants”)alleging
violations of federal maritime lavgpecifically under Sections 10313 and 11107 ofSts@men’s
Wage Act,codified at46 U.S.C. 8 1030%t seq.

Class Plaintiffs worked as seafarers aboard U.S. flag vessels under tio¢ @ioohe or
more of the DefendantsThe class is composed of 209 seafaring employees, 113 of whom are
Polish citizens and 96 of whom are Filipino citizens, employed on these vessels duong var
periods since January 1, 199@lass Plaintiffsseek recovery of unpaid wages, overtime wages,
and statutory penaltidgsom Defendantsinder employment contracts and federal maritime law.

Presently before the Court Befendants’June 3, 2015 request for clarification tbie

Court's March 26, 2010 Order Adopting in Part and Modifying in Part the Report and
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Recommendation specifically with respect to arbitration of the Filipino plaintitiéms. See
generally Order Adopting in Part and Modifying in Part Report and Recommend@htarch
26 2010 Order”), Dkt. Entry No. 119.) That decisiorgrantedDefendantsmotion to compel
arbitration as to the eight plaintiffs for whom Defendants produced executed copies of the
Philippines Overseas Employment Administration (“POEA”) Standard Temmas Conditions
(the “Standard Terms'\hile denying compelled arbitraticas to the remaining plaintiffs(ld.
at2 7)

On October 15, 2013, Defendants filed a motion to compel arbitratian aefdditional
fifty -five Filipino class members who dthaigned one or more POEA contracts accompanied by
signed Standard Terms containing arbitration agreements. (Defendants’didomarof Law in
Support of Motion to Compel Arbitration of 55 Filipino Class Members’ Claims (“‘Diefm. of
Law to Compel Arbitration”) at 1, Dkt. Entry No. 210.)When Defendants located three
additional Filipinoseafarers who qualified fatass representation, Defendants added them to the
Filipino class of plaintiffs.

Pursuant to the law of the case doctrine, Defendants contend in the instanttheqthest
claims of the fiftyeight additional Filipino class members also mhesicompelled to arbitration
in the Philippines as were the original eiglfpefendantsJune 2, 2015 Letter at 2, Dkt. Entry
No. 227.) Plaintiffs counterthat arbitration may notédocompelled for those employment periods
in which signedPOEA contracts autaining arbitration clauses have not been produced
consistent with ta March 26, 2010 Order.P(aintiffs’ June 12, 2015 Letter at 3, Dkt. Entry No.

229.)

! On August 4, 201@efendants indicated that they “expect clarification of the Court’s @ider on

arbitration fwvhichis the subject of this Memorandum and Otder. may contribute greatly to resolution of this
case.” (Dkt. Entry No. 235.) Accordingly, Defendamnction for Partial Summary Judgment on theaning of
the terms “engagedind “engagement” in 46 U.S.C. § 111@kt. Entry No. 232will be terminated without
prejudice taeinstatefollowing another settlement conference witlle magistrate judge.



For the reasons set forth below, the Court finds that arbitration in the Philigpines
compelledfor the fifty-eight additional Filipino seafarefer whom Defendants havproduced
signed and executed copies of the POEA contracts containing arbitration cleisedyafor the
employment periods covered by those contracts.

DISCUSSION

Summary of the Parties’ Arguments

This Memorandum &Order is written for the benefit of the parties and familiarity with
the underlying facts and issues is presufmeefendants contend théte law of the case
doctrine mandates that all Filipino class members shouldcdmepelled to arbitrate all
employmentrelated causes of action in the Philippin€kd.) Moreover, Defendants argueath
POEA contractsincluding arbitration clausegare standardized and required by Philippine law.
(Id. at 4.) According to Defendants, their production1dB8 POEA contracts with signed
Standard Terms containing agreements to arbitrate for-efiffiyt additional Filipino class
plaintiffs is sufficient to demonstrate the applicabibf compulsory arbitration foall relevant
employment periods. Iq. at 3.) Defendants further argue that they should not be held to the
stringent standard of producing POEA contracts containing arbitratianses for each
employment period for every Filipino class plaintiff besauhey were unduly prejudiced by
Class Plaintiffs’ delay in bringing this action and by MagsaySagiscument production
policies. (d.)

Class Plaintiffscounter that because the Filipino seafarers workedring multiple

employment periods, Defendantsiust produce POEA contracts containing arbitration

2 For a more detailed description of the class actionDgmmnik v. Sealift, 2007 WL 1580080 (E.D.N.Y.
May 29, 2007), granting class certification.

3 Magsaysay is the Philippine crewing agency that executed the POEA coatrssue.



agreements for all employmepériods of any seafarer. (Plaintiffs’ June 12, 2015 Letter)at 2
Class Plaintiffs interpret the March 26, 2010 Order as requiring ditaitranly for specific
employmentperiods in whichthe seafarer specifically agreed to arbitration as evidenced by a
signed contract incorporating an arbitration provision.
Il. Clarification of the March 26, 2010 Order

The March 26, 2010 Ordeclearly heldthat “arbitration cannot be conlfexl as to any
plaintiffs for whom defendants have not produced executed Standard Terms becaus@tdefenda
have not established the existence of an agreement to arbitrate by a prependértme
evidene.” (March 26, 2010 Order at)7 The Court reachetthis conclusion in reliance on such
cases ablowsman v. Dean Witter Reynolds, Inc. thatdeclared“arbitration is a matter of contract
and a party cannot be required to submit to arbitration any dispute which he has not agreed so t
submit.” 537 U.S. 79,83 (2002). The Court furtherdapted the magistrate judge’s
recommendation concerning the enforceability of the arbitration provisiotatygsthat:

[O]nly one version of the employment contracts produced by defendants for the

Filipino plaintiffs arguably incorporates the POEA’s Standard Terms and

Conditions, which sets forth the arbitration provision that defendants seek to

enforce. (R & R at 380.) Moreover, the executed Standard Terms are attached

to only eight of the ninetjour employment contracts produced by defendants.

Under these circumstances, the court cannot order other plaintiffs for whom

defendants failed to provide executed copies of the Standard Terms to submit to
arbitration in the absencé evidence that they agreed to be bound by such terms.

(March 26, 2010 Order at 7.)

This languageclearly requireshe physical production of contracts containing express
arbitration agreements in order to compel those Filipino plaintiffs to arbitratectamisin the
Philippines. The arbitration agreements agaforceable as to those specific employment periods
for which POEA contracts containing arbitration provisions are produced. Therti®r€ourt

finds that Defendantsnly can compel to arbitration thaiginal eight Filipino plaintiffs as well



as the recently discovered fifgight seafarergoutonly for those employment periods for which
signed POEA contracts containing arbitration clauses have been produced. Natdinigstiae
argued hardship that the Court’s decision may visit upon Defendants in the form of thétyinabi
to locate the other contracts at issue, the Court requires the parties’ camphigém its March
26, 2010 Order.
II. Application of the Law of the Case Doctrine

The doctrine of law of the case limits tladitigation of an isue once it has been decided.
Rezzonico v. H & R Block, 182 F.3d 144, 148 (2d Cir. 1999However the doctrine also
concers the extent to which law applied in a decision at one stage of litigation becomes the
governing principle in later stages of the same litigatilwh. Inquiries “regarding application of
law of the case arise when a party directly attacks a decisioremypaing to have it corrected,
annulled, reversed, vacated or declared void by the court that madddit.” ““As most
commonly defined, the doctrine [of law of the case] posits that when a court degatea rule
of law, that decision should [generally] continue to govern the same issudssayeent stages
in the same case.’Td. (quotingArizona v. California, 460 U.S. 605, 618 (1983)). “[T]he law of
the case doctrine is discretionary, not mandatotg.’at 149.

In the instant matter, the Caureld thatU.S Bulk Carriers, Inc. v. Arguelles* could not
be read to batompletelyenforcement of an arbitration clause in statutory wage suits brought by
seamen. 400 U.S. 351 (1971); (March 26, 2010 Order at 10.) The Court further held that,
notwithstanding the uncertainty of how the voluntary arbitrators or the arbitraturs the

National Labor Relations Commission (“NLRC”) “will construe the relevant glictsonal

4 The Arguelles Court essentially held that the section of the Labor Management Relatibnmsokiding a

federal remedy to enforce the grievance and arbitration provisions eftbad bargaining agreements in an industry
affecting commerce does not abrogate a statutory remedy of a seaman toveagefm federal court, but merely
provides an optional remedyJ.S. Bulk Carriers, Inc. v. Arguelles, 400 U.S. 351 (1971).



provisions of Filipino law and agreements in issue, the proper course here @npelc
arbitration.” (March 26, 2010 Order at 16sge PacifiCare Health Systems, Inc. v. Book, 538
U.S. 401, 407 (2003)).

However, Defendants’ reliance on the law of the case doctrine is somewhgplratsan
the instant matter. While the law of tlkase doctrine permits the Court to extend its ruling
compelling the initial eight Filipino plaintiffs to arbitrate tthe recently located fiftgight
seamen, it does not extend the ruling to include employment periods for which natsontra
containing arbitration agreements have been produced. Indeed, the Court’'s deferéiece to t
NLRC in deciding the relevant Filipino plaintiffs’ statutory wage claims duringcthese of
contractually enforced arbitration is not to be construed as the sanctionindigpiRésbased
arbitration for all Filipino seafarers for all employment periods. As th&tGotedaboveand in
its March 26, 2010 Order, only those Filipino plaintiffs for whom contracts incorpgratin
Standard Terms and Conditions setting forth arbitration provisions have been produced are
compelledto arbitrate their claimsn the Philippines and only for the employment periods

specified therein.



CONCLUSION
For the reasons stated abottee initial eight Filipino plaintiffs as well as the newly
discovered fiftyeight seamen for whom contracts containing express arbitration agredraeat
been produced are compelled to arbitration and only for the employment periadsdbrthe

respective contracts were executed.

SO ORDERED.

Dated: Brooklyn, New York
August 30, 2016

Is/

DORA L. IRIZARRY
ChiefJudge
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