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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
GLADYS MUHAMMAD aka
GLADYS WILSON MEMORANDUM AND ORDER
Plaintiff,
04-cv-2294SLT) (MDG)
-against-
NEW YORK CITY TRANSIT AUTHORITY,
Defendant.
___________________________________________________________ X

TOWNES, United States District Judge,

Plaintiff Gladys Muhammad alleges thihe New York City Transit Authority
discriminated against her, a Transit Auibobus driver, on aaunt of her religion by
transferring her to a bus depoteafshe refused to remove or cover her khimar — a headscarf
worn by some Muslim women. As relevant hehe amended complaint alleges violations of
Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 20@@qand the First
Amendment of the U.S. Constitution. The Tradgithority now moves fosummary judgment.
For the reasons set forth below, the Transit Authority’s motion is denied.

Legal Standard

Summary judgment is appropriate only winé&the pleadings, depositions, answers to
interrogatories, and admissions de ftogether with the affidavit# any, show that there is no
genuine issue as to any matefait and the moving party is ethdid to judgment as a matter of
law.” Fed. R. Civ. P. 56(c). The role of tbeurt is not “to weigh the evidence and determine
the truth of the matter but to determine whether there is a genuine issue foiGiidfi'v.

Averill Park Cent. Sch. Dist. Bd. of Edué44 F.3d 158, 162 (2d Cir. 2006) (quotihngderson
v. Liberty Lobby, Inc477 U.S. 242, 249 (1986)). A genuigsue of fact existwhen there is

sufficient “evidence on which the jury calteasonably find for the plaintiff. Anderson477
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U.S. at 252. In determining whether there is a gemnigssue of materiaatt, a court resolves all
ambiguities and draws all jusable inferences in favor of the non-moving partg. at 255.

The Second Circuit has cautioned that “[wkan employer acted with discriminatory
intent, direct evidence of thattent will only rarely be available, so affidavits and depositions
must be carefully scrutinized for circurastial proof which, if believed, would show
discrimination.” Gorzynski v. JetBlue Airways Coyp96 F.3d 93, 101 (2d Cir. 2010).

With that standard in mind, the pertinent faatndisputed, or wherdisputed considered
in Plaintiff's favor, are as follows:

Background
Factual Background

The Transit Authority is the country’srigest mass transit agency, employing about
45,000 people, including approximately 10,008 bperators and 3,000 train operatddgsited
States v. New York City Transit Aytd4-CV-4237, 2010 WL 3855191, at *1 (E.D.N.Y. Sept.
28, 2010); Def.’s 56.1 Stmt. at T 14.

Muhammad, a Muslim woman, was hired dsua driver by the Transit Authority in

November 2001. (Def.’s 56.1 Stmt § 2; Pl.’s 56.0tSf] 2.) She wore a khimar to work every

! Local Rule 56.1 of the United States DistiCourts for the Southern and Eastern
Districts of New York requirea party seeking summary judgmeatsubmit a statement “of the
material facts as to which the moving party emadls there is no genuine issue to be triSgé
also Monahan v. N.Y.C. Dep't of Cor2l14 F.3d 275, 292 (2d Cir. 2000). The facts recited
herein are drawn primarily from these statetsenso-called 56.1 statements — and attached
documents. Furthermore, Muhammad “incorpa &g reference” the 56.1 Restatements of Fact
submitted by the Department of Justice and Steiphaewis in companion cases to this action.
Lewis v. New York City Transit Autibkt. No. 04-cv-2331 (SLT) (Docket Entry No. 170);
United States v. New York City Transit Aukt. No. 04-cv-4237 (SLT) (Docket Entry No.
191). Where there is no dispute with the factgyaltein the instant actiothe Court will rely on
facts alleged in the companion 56.1 statemefte McGarr v. City of Peekskil75 F. Supp. 2d
377, 379 (S.D.N.Y. 2013) (relying on “incorpordté6.1 Statements submitted in related case).



day, without incident, until July 2002. (PI's 56.rfbtat 1 3; Compl. § 14.) In July 2002, she
was told by the general manager of the East Nerk Depot where she was assigned that she
either had to remove her khimar or wear a $itaAuthority issued basall cap on top of her
khimar. (d. at 18.) When she refused to remove or cover her khimar — citing a religious
objection — a meeting between Muhammad, hesrurepresentative, and Transit Authority
officials was called. After the meeting, she wasmptted to continue operating a bus out of the
East New York Depot. At some point, she wasisferred to the 126thret Depot, where she
continued operating a bus withantident until November 2003.

The Transit Authority promulgated a émporary Bulletin,” the periodic uniform
guidelines published by the Transit Authority, dated Septemb@&002, and slated to expire on
May 1, 2003, which provided, in relevant part:

Depot logo caps are optional. Depot caps may only be worn with the bill of the
cap facing forward.

(Pl.’s Ex. C-1) (bolding in original). The Butia made no mention of ligious headwear. The
Transit Authority issued anoth&emporary Bulletin, dated April8, 2003, which states, in part:

Uniform hats/Depot logo caps. If an operator elects wear any form of

headwear, NYCT issued uniform hats, such as the depot logo caps, shall be worn

(with the bill of the cap facing forward).

(Pl.’s Ex. C-2) (bolding in original).

In early November 2003, after Muhammad receigeviolation for failing to comply with
the Transit Authority’s uniform policies, she wagain taken off of her bus route for refusing to
remove her khimar or cover it with a Tran&tuthority baseball cap. (Compl. at 1 25-28;
Muhammad 12/11/13 Decl.  10). &séxplained to her supervidiiat her religious beliefs did

not permit her to remove or cover her khim@&eneral Superintelent Cordell Rogers

demanded that Muhammad prove the sincerity ofdle@ious beliefs. (Compl. at {1 25-29.)



Muhammad provided a letter, dated Novene2003, from Minister Kevin Muhammad, the
minister of Nation of Islam’s Muhammad MosgNe. 7, which explained that as an active
member of the mosque, Muhammad is regpliio wear “a modes$tead covering.” I¢l. at § 30
and Ex. B.)

Following her meeting with Rogers, Muhammaads taken out of “passenger service” —
that is, any position in which she might interauth the Transit Autority’s customers — and
instead assigned to cleaning buses in the 1268etIDepot. The Transkuthority admits that
after Muhammad “expressed unwiljjness to comply with the headwear portion of the uniform
policy,” it “reassign[ed] her, [without changing h¢it]le, to a non-passenger service bus operator
assignment — one created for her by taking awaytiowe from more senior bus operators — as a
‘shifter’ in her depot.” (Def.’s 56.1 Stmt at5]) Before she could begin as a “shifter,”
Muhammad had to be retrained, and in therim, she was assigned to cleaning busks.af
6.) The Transit Authority contends that itd&/doing [Muhammad] a favor in giving her paid
work during a period in which sle®uld not yet be assigned to @it shifting work (due to her
failure [to be retrained].)” (Def.’s 56.1 Stmt. at ] 8.)

For the following two weeks, Muhammad refeal to work but did not receive any
assignments, other than miscellaneous janittaigds. After complaining to her union,
Muhammad spent two weekslate November and early December performing work for the
union while her grievance was investigated. Wslesa returned to thE26th Street Depot in
mid-December, she was again assigned clgathiies, although she had received “shifter”
training on December 1, 2003. (Compl.3P§40; Def.’s 56.1 Stmt. at { 6).

On November 17, 2003, after Muhammad wasnak# of passenger service, the Transit

Authority issued an updated “Pern@ant Bulletin” applicable to budrivers. This is the earliest



document submitted to the Court by the partiesakptessly discusses religious headwear. The
detailed uniform policy directs managers toctlyienforce the Transit Authority’s headwear
policies and to command any employee who reftsesmove or cover his or her non-compliant
headwear with a “depot logo cap” for religiaesisons to “immediately visit the Depot AGM[]
to discuss the matter.” (Pl.’s Ex. C-3 at 2.)

A month after completing “shiftingtraining, on December 31, 2003, Muhammad was
officially involuntarily transferrd to “shifting” duty — thats, moving empty buses back and
forth within the bus depot and between depd@Gompl. Ex. D.) Muhammad declares that
“[s]hifting is not desirable work due to theestuous nature of the work and the noxious fumes
which accumulate in the bus yard.” (Muhamni2d11/13 Decl. § 17.5he testified at her
deposition that she was required to fuelllbses using a heavy metal hose that hurt her
shoulders and wrists to opezat(Muhammad Dep. 8:20-9:21)his transfer also caused
Muhammad to be stigmatized by her colleagbesause she was involuntarily assigned to a
highly-coveted shift, one thaicluded regular Saturdays and Sundays off. Typically, more
senior Transit Authority employees are entitled to exercise their seniority to secure their desired
shifts. As a result of beingsigned a shift with weekends ¢$he became the object of scorn
and ridicule from more experienced emmeg” who were angry that Muhammad had been
assigned to the “most coveted” days off. (@brat 11 42-44.) Employees with less seniority
than Muhammad were permitted to select their shifts in light of their seniority, but Muhammad
was not. Id. at 11 44-45.) Muhammad had no cohtneer her schedule and “absolutely no
contact with [Transit Authority] custners since late November of 2003d.(at 1 46.)
Muhammad continued to work as a “shiftar'the 126th Street et until the fall of 2005,

when the Transit Authority terminated her employment. (Def.’s 56.1 Stmt. at 13.)



Muhammad filed a charge of discrimtioan with the EEOC, which was signed on

October 24, 2003 and received by the EEO®enember 10, 2003, and which provides:

Complainant is of the Islamic faith. Her religious beliefs require

her to cover her head with a Khimar (obligatory headdress).

Nothing is to be worn over the khimar.

Complainant commenced empfognt with the NYC Transit

Authority as a bus operator Movember 2001. Complainant was

informed that religious helaress was permissible.

Complainant is now being harassed for wearing a Khimar while

driving NYCTA busses. Complainant has been told to remove her

Khimar, threatened with deniadf bus routes, ridiculed with

regards to her hair and told to cover her Khimar.

Male Muslim bus operators are permitted to drive NYCTA busses
while wearing religious headdress (Fez/Kufi),

(Def.’s 56.1 Stmt. Ex. 8.) The EEOC issweRight to Sue letter on March 4, 2004.

Muhammad commenced the instant action on June 3, 2004. In her amended complaint,
filed June 21, 2004, she alleges religious diseration in violation of Title VII of the Civil
Rights Act of 1964 (42 U.S.C. § 2008eseq) (“Title VII"), New York City Human Rights
Law, N.Y.C. Admin. Code § 8-10&t seq(“NYCHRL"), 2 and the First Amendment of the U.S.
Constitution. She also allegedI€iVIl hostile work environmen Title VII race discrimination,
and state constitutional claims, which were dismissed by this Court’s September 22, 2006 order

on defendant’s motion to dismiss, (Dkt. No. 70), and gender and race discrimination claims,

2 Defendant has not moved for summary judgment on plaintiff's NYCHRL religious
discrimination claim. In any event, because, as explairea] plaintiff's Title VII claims
survive summary judgment under Titldl, her NYCHRL claims would tooZann Kwan 737
F.3d at 843 n.3 (“[T]o the extent that the defendwad failed to show is entitled to summary
judgment undeMcDonnell Douglafon its Title VII claims],it would not be entitled to
summary judgment under the more exgige standard of the NYCHRL."dams v. City of
New York837 F. Supp. 2d 108, 127 (E.D.N.Y. 2011hding no need to separately analyze
NYCHRL claims, other than those “claims tlfialed to pass under the Title VII ... standards”
because claims that satisfied federal standailtlaecessarily satisfy the less exacting NYCHRL
standards).



which she has agreed to voluntarily withdraw, $/Br. at 2). A number of other Muslim
women, a Sikh man, and the DOJ have also brasgts in this Court challenging the Transit
Authority’s policies orreligious headwearSee Small and AlkebulanNew York City Transit
Auth, Dkt. No. 03—cv—2139 (SLT)ewis v. New York City Transit Autidkt. No. 04-cv-2331
(SLT); United States v. New York City Transit Auibkt. No. 04-cv-4237 (SLT)Harrington v.
Reuter Dkt. No. 05-CV-3341 (SLT).

The Transit Authority now moves for summandgment. As the parties are no doubt
aware, this Court recently dexi the Transit Authority’s motiofor summary judgment in one of
these companion casesewis v. New York City Transit Autl®4-CV-2331 SLT MDG, 2014
WL 1343248, --- F. Supp. 2d --- (E.D.N.Y. M&1, 2014). The Court assumes the parties’
familiarity with that decision. In this motiothe Transit Authority raises many of the same
arguments that this Court rejected_gwis For the following reasons, and for the reasons stated
in this Court’s opinion irLewis the Transit Authority’s motiors denied in its entirety.

Discussion
A. Muhammad'’s Title VII Claims are Adequately Exhausted

The Transit Authority contends thatuJammad did not properly exhaust her
administrative remedies prior to commargihe instant proceeding. “Exhaustion of
administrative remedies through the EEOC isssential element of thEtle VII ... statutory
scheme][] and, as such, a precondition to bnigda Title VII claim] in federal court."Legnani
v. Alitalia Linee Aeree ltalianes.P.A.274 F.3d 683, 686 (2d Cir. 2001) (per curiam). A district
court may only review Title VII claims that weeither contained in the EEOC charge or are
reasonably related to claims in the charlge.at 686. “Each incident of discrimination and each

retaliatory adverse employmedcision constitutes a separatgionable ‘unlawful employment



practice,” and “each discriminatory act startseav clock for filing charges alleging that act.”
Nat'l R.R. Passenger Corp. v. Morgeés86 U.S. 101, 114 (2002).

First, the Transit Authority contends that all of Muhammad’s claims of religious
discrimination “postdate” her charge of disemation because her charge, stamped “Received”
by the EEOC on December 10, 2003, was signed by Muhammad and notarized over a month
earlier — on October 24, 2003 — before she was trardféo the bus depo{Def.’s Br. at 8, 17.)
There is no evidence in the record of what thee charge was submitted to the EEOC, nor is
there any explanation for the one-and-a-hadhth gap between when it was notarized and
received. During that month, in earlppiember 2003, Muhammad was reprimanded for not
complying with the Transit Authority’s uniformolicies and was taken off of her bus route for
refusing to remove or cover her khimar. (GQonat 11 25-28; Muhamad 12/11/13 Decl. § 10).
By December 10, 2003 — the date that the EB@tked Muhammad’s charge of discrimination
as “Received” — the Transit Authority committe@ thllegedly discriminatory act that is the
subject of this lawsuitj.g., involuntarily transferring Muhammad to a fume-filled bus depot and
assigning her janitorial tasks for refusing to remoweover her khimar). Thus, if the operative
date of the EEOC charge is — as the Trahsihority argues — the date that Muhammad signed
the EEOC form, then the November 2003 involunteaysfer to the budepot postdates the
charge. If the operative date of the chargbésdate it was marked “Received” by the EEOC,
then the Transit Authority’s allegedly disminatory acts predate the charge.

The statute does not define when an EEgbarge should be deemed “filed.” 42
U.S.C.A. § 2000e-5(b). However, cases canst the administrative exhaustion requirement
suggest that the relevant débe “filing” an EEOC charge ishe date that the complainant

communicatedher request for remedial action to the EECB2e Broich v. Inc. Vill. of



SouthamptonCV-080553 SJF ARL, 2011 WL 284484, at *6-7 (E.D.N.Y. Jan. 25, 2@{fl,

in part, vacated in part on other groundks2 F. App’x 39 (2d Cir2012) (finding an EEOC
Intake Questionnaire did not constitute a chdrgeause it did not communicate a request that
the EEOC “activate its enforcement machinerytattons omitted)). This is because the
“primary purpose” of filing a charge of discrination with the EEOC “is to alert the EEOC to
the discrimination that a plaifiticlaims she is suffering” in dier “to give the administrative
agency the opportunity to investigate, mediate, and take remedial acButts v. City of New
York Dep't of Hous. Pres. & DeW90 F.2d 1397, 1401-02 (2d Cir. 1993) (citiBigwart v.
I.N.S, 762 F.2d 193, 198 (2d Cir. 1985)). Thus, a gharannot be “filed,within the meaning
of 42 U.S.C.A. § 2000e-5(b), before the complairederts the EEOC thatshould “activate its
machinery and remedial processeBe&d. Exp. Corp. v. Holowegls52 U.S. 389, 402 (2008)
(explaining, in the ADEA context, that an EEOGadlpe of discrimination is “a request for the
agency to take remedial action to protectah®loyee’s rights or otheise settle a dispute
between the employer and the employee.”).

Muhammad did not communicate with the EEOC when she placed her notarized
signature on the charge of discrimination. 8iteso when she submitted the signed charge to
the EEOC. Under the circumstances here, that date is deemed to be the date that the charge of
discrimination was stamped ‘Received’ by the EEOC. Accordingly, Muhammad’s charge
properly encompasses discriminatory acts tiait place in the 300 days preceding December
10, 2003 - including the November 20@&nsfer to the bus depot.

Second, the Transit Authoritygues that some of Muhamniadeligious discrimination
claims — specifically, her failure to accommodate disparate impact claims — are unexhausted

because they were not expressly included irE@®C charge. (Def.’s Br. at 10, 19.) Failure to



file a timely administrative charge with tB=OC generally extinguish@sclaim and prohibits
recovery, unless one of three exceptions éoetkhaustion requirement articulated by the Second
Circuit in Buttsis applicable. 990 F.2d at 1401. Hetee first exception, for unexhausted
claims that are “reasonably related” taiois included in the charge, applidd. A claim is
reasonably related “if the conduct complaiéavould fall within the scope of the EEOC
investigation which can reasonably be expddb grow out of the charge that was
made.”Fitzgerald v. Hendersqr251 F.3d 345, 359-60 (2d Cir. 20Qinternal quotation marks
omitted). “In determining whether claims aeasonably related, the focus should be ‘on the
factual allegations made in the [EEOC] charge itself, describing the discriminatory conduct
about which a plaintiff is grieving.’'Deravin v. Kerik 335 F.3d 195, 201 (2d Cir. 2003) (citing
Freeman v. Oakland Unified Sch. Djs291 F.3d 632, 637 (9th Cir. 2002)). “The central
guestion is whether the complaint filed wite tBEOC gave that agency adequate notice to
investigate discrimination on both baseVilliams v. New York City Hous. Autd58 F.3d 67,
70 (2d Cir. 2006) (internal citations and quotation marks omitted).

In Jenkins v. New York City Transit Authoyitlye Transit Authority raised this same
argument — that disparate impact claims warexhausted because they were not expressly
articulated in the EEOC charge — in response dait by a Pentecostal bus driver alleging that
the Transit Authority’s unifornpolicy prohibiting skirts disparately impacted members of the
plaintiff's religion. 646 F. 8pp. 2d 464 (S.D.N.Y. 2009). The Southern District of New York
explained that plaintiff's EEO charge, which identified &tigion” as the cause of
discrimination and stated that “that the Tradsithority enforced a uniform policy requiring bus
operators to wear pants, thedr religious beliefs as a Pentsta did not permit her to wear

pants, and that she was terminated because she refused to comply with the uniform policy,”

10



sufficiently exhausted plaintiff's disparate impatdims because “[iJt would be reasonable to
expect that an investigation arising out of these allegations would inquire into whether such a
policy has a disparate impact on mearsof the plaintiff's religion.”ld. at 470. The court
explained that “[e]ven though the plaintiff may matve used the term ‘disparate impact’ in her
charge, ‘[i]t is the substance of the charge and not its label that contidalsat 470-71 (citing
Mathirampuzha v. Potte648 F.3d 70, 76 (2d Cir. 2008)€ravin, 335 F.3d at 201)).

Here, in Muhammad’'s EEOC charge, she st#tatshe is “a bus operator” “of the
Islamic faith,” and required by héreligious beliefs ... to coweher head with a Khimar.”
(Def.’s 56.1 Stmt. Ex. 8). She stated that she Yaing harassed [by her employer] for wearing
a Khimar while driving NYCTA busses,” was “tbto remove [and cover] her Khimar,” and was
“threatened with denialf bus routes.” Il.) A reasonable investigation into these allegations
would have immediately uncovered that Transit Authority follaved through with the
complained-of threats and denied Muhammad a bus route. AdditionallyJeskinsthese
facts put the EEOC investigator on noticerteeistigate whether any religious discrimination
wrought by the Transit Authority’s headweatipyp disparately impacted other members of
plaintiff's faith. Accordingly, Muhammad’s sjparate impact and failure to accommodate
claims were properly exhausted, as they areoredsy related to hellagations of religious
discrimination.
B. Title VII

Title VII prohibits employment discrimination on the basisintfer alia, religion.
Specifically, an employer may not “fail or refusehire or ... dischge any individual, or
otherwise ... discriminate against any indiatwith respect to his compensation, terms,

conditions, or privileges of emmyment, because of such imiual’s ... religion,” 42 U.S.C.
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8 2000e-2(a)(1), or “limit, segregate or classdy employee in a way that would “adversely
affect his status as an employee,” becauskatfemployee’s “religion.” 42 U.S.C. § 2000e—
2(a)(2), 8 703(a)(2). It 4ymhibits both intentional disenination (known as ‘disparate
treatment’) as well as, in some cases, practicdsatie not intended to discriminate but in fact
have a disproportionately adverse effect onarities (known as ‘disparate impact’)Ricci v.
DeStefanp557 U.S. 557, 577 (2009). It also afiatively requires employers to “make
reasonable accommodations, short of undue hardship, for the religious practices of ... employees
and prospective employee®aker v. The Home Depat45 F.3d 541, 546 (2d Cir. 2006) (citing
Trans World Airlines. Inc. v. Hardisod32 U.S. 63, 74 (1977)3ge also Weber v. City of New
York 11-CV-5083 MKB, 2013 WL 5416868, at *12 (ENDY. Sept. 29, 2013) (observing that a
plaintiff alleging religious discrimination in @lation of Title VIl may simultaneously proceed
under a theory of disparate treatmemtd denial of reasonable accommodatioR&mprasad v.
NYC Health & Hosp. CorpCV 98-1506 (RJD), 1999 WL 294787, at *2 (E.D.N.Y. Mar. 5,
1999) (recognizing “two conceptually distinct retigs discrimination theories under Title VII:
‘failure to accommodate’ cas and ‘pretext’ cases”).

1. Muhammad’s Title VII Religious Discrimination Claim under a Failure to
Accommodate Theory

The Transit Authority argues that Muhammadlaims based on the Transit Authority’s
failure to accommodate her relgis beliefs are not adequatelgaiied as required by Rule 8(a)
of the Federal Rules of Civil Predure. (Def.’s Br. at 9.) Hweever, under the pleading standard
set forth in Rule 8(a)(2), complaints mustreig include a “short and plain statement of the
claim showing that the pleader is entitled to rélidfed. R. Civ. P. 8(a)(2). In other words, “a
plaintiff is required only to gie a defendant fair notice of ahthe claim is and the grounds upon

which it rests.”Leibowitz v. Cornell Uniy.445 F.3d 586, 591 (2d Cir. 2006). In order to plead a

12



religious discrimination claim undéailure to accommodate theowry plaintiff must specifically
plead that she informed her employer obaftct between her religus beliefs and a job
requirement.See Ramprasad999 WL 294787, at *3 (citin&hilbrook v. Ansonia757 F.2d
476, 481 (2d Cir. 1985aff'd and remandedt79 U.S. 60 (1986)).

Here, Muhammad’s amended complaint clearlyspa muster. It states that Muhammad,
a Transit Authority bus driver, (Amd. Comf 3), and practicing Muslim since 199R&l. @at
6), wore a khimar since begimg her employment without irdent until July 2002, when the
Transit Authority threatened to take her offhafr bus route unless she removed or covered her
khimar, (d. at 1 10-23). She further alleges tinalovember 2003, she was again told to
remove or cover her khimar, and when she refusging her religious objection, was transferred
to a fume-filled bus depot where she was assigar@tbrial work, no longer permitted to interact
with passengers, and harassed by coworkéds at({{ 24-48). Muhammad expressly pleads
that when asked by a senior Tsamuthority supervisor to comply with the Transit Authority’s
headwear policy, she “refused to remove heminior to wear a baseball hat over her khimar
citing her Muslim beliefs” and “provide[d] a lettstating that she was in fact a Muslim in good
standing” from “Minister Kevin Mhammad ... of Mosque No. 7.1d( at 7 27-30.)
Muhammad’s complaint unambigudygut the Transit Authority onotice of her claim that her
religious beliefs, of which the Transit Authorityas aware, were not reasonably accommodated.
Accordingly, the Transit Authdy’s motion for summary judgmermin Rule 8 grounds is denied.

2. Muhammad Sets out a Prima Facie CaseTfle VIl Religious Discrimination.

The Transit Authority argues thstuhammad has not made oytrama faciecase of
Title VII religious discriminatbn under theories of failure stwcommodate, disparate treatment,

or disparate impact.
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i. Failure to Accommodate Claim
In order to make out prima faciecase of religious disgnination on a failure to
accommodate theory, a plaintiff must prove thdt) he or she haslaona fidereligious belief
that conflicts with an employment requiremg; he or she informed the employer of this
belief; (3) he or she was disciplined for fadito comply with the conflicting employment
requirement.”Philbrook 757 F.2d at 481 (citations omitted).
1. Muhammad’'sBona Fide Religious Beliefs
The Transit Authority contendsahMuhammad has not made oyirana faciecase of
religious discrimination becauseestioes not have a “bona fidee(, sincerely heldjeligious
belief.” (Def.’s Br. at 10-12 (ephasis in original).) First, thEransit Authority asks this Court
to conclude, from Muhammad’s testimony that she would wear a winter hat over her khimar in
cold weather, that Muhammad was “without appatkeological constrat” and thus lacked a
sincerely held religious belief that prevented fnem complying with the Transit Authority’s
uniform policy. (Def.’s Br. at 11.) Second, theansit Authority apparently disagrees with
Muhammad and her Minister’starpretation of the Quran, argg that Muhammad should have
simply removed her headscarf because, “generally speaking. ... some Muslim women do, and
some do not [wear headscarves].” (Schoolman Megfa).) The Transit Abority explains that
“in recent years, [the Transit Authority’s attorney] ha[s] conduatgdod deal of research into
the question of the use, or non-use, of thadscarf ... by Muslim women when in public” and
asks this Court to take judal notice that in the streebf “Cairo (Egypt), Casablanca
(Morocco), and Istanbul (Turkey) — all @8 with overwhelming Muslim populations — a
passerby could confirm” that some Muslim wamndo not wear headscarves. (Schoolman Decl.

1 6(a).) Finally, the Transit Authority comiggs that Muhammad could not have had a sincere

14



religious objection to covering her khimar wdtdepot cap because some Muslim women wear
caps or insignia over their khimars. In support, the Transit Authority has submitted two
photographs taken from the internet of Muslimmen. One depicts a rally of Hezbollah
supporters in Lebanon, including some women wéps over their headarves, that is
captioned “Hundreds of thousands of people paclsgfiare in the suburbs Beirut to listen to
Hezbollah's leader, Hassan Nasrallah, declare an'elivictory’ in the recent war with Israel.”
(Schoolman Decl. Ex. 18.) The second image isvofunidentified women in headscarves with
berets on top bearing amsignia, which the Transit Authority contends is an image of Muslim
female police officers in th&Palestinian Authority.” id.)

In response, Muhammad explains that she has been a Muslim — and worn a khimar — for
over twenty years and believes “theearing a khimar is requirdy [her] religion and that as a
sacred garment [she] must not desecrate [hemddhjwith either a hat or corporate logo].”
(Muhammad 12/11/13 Decl. 1 2-6.) When Muhamrivst refused to remove or cover her
khimar citing a religious objection, her supervisor demanded that she provide documentation to
prove the sincerity of her beliefs. Muhammad promptly produced a letter from the leader of her
mosque, which states that Muhammad isdative member in good standing at Muhammad
Mosque No. 7” and explains that wearing “adest head covering” is dictated by Chapter 24,
Verse 31 of the Quran, which (according to thtekg, provides: “lethem wear their head

coverings over their bosoms.” (Compl. Ex. B.)
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Even assuming that Transit Authority&svidence” on the sincerity of Muhammad'’s
religious beliefs is sufficient toreate a question of fact, it isjaestion for the jury to decide.
Although “it is entirely appropriaiendeed necessary, for a couretagage in analysis of the
sincerity—as opposed, of course, to the verity-sasheone’s religious beliefs in ... the Title VII
context,” the inquiry must focus on whether a i is “fraudulently hiding secular interests
behind a veil of religious doate,” and not on “the factfindes’own idea of what a religion
should resemble Philbrook 757 F.2d at 481-82 (internal @@ation marks and citations
omitted). By repeatedly asserting that, becaasee Muslim women remove or cover their
headscarves, Muhammad mustadl, the Transit Authority is, ieffect, arguing that all Muslim
women subscribe to the same interpretations omigla those pictured in its exhibits. On this
record, Muhammad has adequately demonstratedhié¢inaincerely held religious beliefs prevent
her from removing or covering her khimar ang tGourt cannot “make a finding of insincerity
without a full exposition ofdcts” before a fact findend. at 482 (quotations marks and citation
omitted). The Transit Authority’s only evidence on this point that is specific to Muhammad is
that she testified to wearing hats over her khimahne winter. Based on this fact, alone, this
Court cannot find, as a matter of law, thatidmmad is “fraudulently Hing secular interests
behind a veil of religious doctrineld. Accordingly, the Transit Authority’s motion for

summary judgment on these grounds is denied.

% This Court cannot take judadinotice of the fashion choisef the women on the streets
of Cairo, Casablanca, and Istanblibpalian v. Hartford Life Ins. Cp945 F. Supp. 2d 294, 361
(E.D.N.Y. 2013) (declining to takedicial notice of facts asged in an affidavit because
“Federal Rule of Evidence 201[pbJovides that courts may onigke judicial notice of facts
outside the trial record that dggenerally known withirthe trial court’s territgal jurisdiction’ or
‘not subject to a reasonable dispute.” The photographs do not appear to be admissible, as the
accompanying affidavit does nattempt authenticate therRaskin v. Wyatt Cp125 F.3d 55,
66 (2d Cir. 1997) (“The principles governing admissibility of evidence do not change on a
motion for summary judgment. ... Therefore,yoatimissible evidence need be considered by
the trial court in ruling on a nien for summary judgment.”).
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2. Muhammad has Presented Sufficient Evidence From Which a
Reasonable Jury Could Find that Muhammad was Disciplined for
Refusing, on Religious Grounds, to Comply with the Transit
Authority’s Conflicting Headwear Policy
The Transit Authority next arguéisat Muhammad cannot make oytréma faciecase of
religious discrimination in violation of Title Nunder a failure to accommodate theory because
she was not disciplined for refusing to compfyh the Transit Authority’s uniform policies;
rather, “by conscious choice [Trsit Authority] management choset to discipline her for
violating that policy (when it wuld have disciplined a colleagte comparable categorical non-
compliance for secular reasons).” (Def.’s Brlat1l2.) Muhammad responds that the transfer
to the bus depot did, in fact, constitute discipline within the meaning of a failure to accommodate
claim.
The Transit Authority made these same argats in its motion for summary judgment in
Lewis As inLewis under the facts of this case, it igwestion of fact wether the transfer
constitutes discipline. The parties dieected to this Court’s decision rewisfor a more in-
depth analysis. In brief, while “[the Second@iit has never defined ‘discipline’ within the
context of the three-pronged religious discrimination teSiddiqi v. N.Y. City Health & Hosp.
Corp.,, 572 F. Supp. 2d 353, 370 (S.D.N.Y. 2008) (aitas¢i omitted), the third prong of a failure-
to-accommodate claim “has been equated thighrequirement of an adverse employment
action” in the discrimination contexPrice v. Cushman & Wakefield, ln&08 F. Supp. 2d 670,
695 (S.D.N.Y. 2011)see alsdst. Juste v. Metro Plus Health PlaktD-CV-4729 MKB, 2014 WL
1266306 (E.D.N.Y. Mar. 28, 2014) (collecting capebhe Second Circuit has held that an
internal transfer can constitute an advensgloyment action if “accompanied by a negative

change in the terms andraitions of employment,Terry v. Ashcroft336 F.3d 128, 144 (2d

Cir. 2003) (internal citations atted), or “if it results in a change in responsibilities so
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significant as to constitute a setback to the plaintiff's car€alabya v. New York City Bd. of
Educ.,202 F.3d 636, 641, (2d Cir. 2000).

Here, the transfer was inwositary. The bus depot, whdvikihammad was assigned to
duties of washing, refueling, and shifting busess ¥illed with fumes.Unlike other drivers at
the depot, she was not permitted to use her seniority to pick her desired shifts, and
concomitantly, lost access to shifts with oireg opportunities. Instead, she was involuntarily
assigned a coveted shift that méwde the object of senior beagues’ contempt and scorn.
Under these circumstances, it is a questionie jury whether the transfer constituted
‘discipline,” within the context o& religious discrimination claimSee Lewis04-CV-2331 SLT
MDG, 2014 WL 1343248 at *13 (collecting casesl dinding that involurdrily transferring a
Muslim bus driver to the bus depot for refusing to remove or cover her khimar may constitute an
adverse employment actiorsge also Lore v. City of Syracu$&0 F.3d 127, 170-01 (2d Cir.
2012) (finding that jury should det# whether series of transfevghout change to salary or
rank — from a position as public information offr where plaintiff dealt with media and was
spokesperson for police department to a variefyosftions that she testified were less desirable
— were adverse employment action§hus, because Muhammad has made quinaa facie
failure to accommodate case by showing thashwererely held religious beliefs, of which the
Transit Authority was fully-aware, conflicted withTransit Authority headwear policy and that
she was disciplined for refusing to comply witfat policy, the Transit Authority’s motion for

summary judgment on these grounds is dehied.

* The Transit Authority’s argument thatvitould have disciplined a hypothetical
colleague for comparable conduct misses the pditaid Muhammad cited a secular objection to
the headwear policy, she could have simpiyoved the offending headwear and gone on
driving her bus. The November 17, 2003 TraAsithority Bulletin exprssly provided that “if
[an] employee is wearing any form of headweatier than Transit Authity cap, his supervisor
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3. A Rational Factfinder Could Conclde that the Transit Authority
Did Not Offer Muhammad a Reasonable Accommodation for Her
Religious Beliefs
Once gprima faciecase is established by the employtee,employer “must offer [him or

her] a reasonable accommodation, unless doiwgosiid cause the employer to suffer an undue
hardship.””Baker, 445 F.3d at 546 (quotifgosme v. Hendersp@87 F.3d 152, 158 (2d Cir.
2002) (alterations in originaitalics added)). A reasona&sccommodation is one that
eliminates the conflict between the employeelgious practice and the employer’s policy.
Cosme 287 F.3d at 159. The Transit Authority contetid# it did just thatvhen it transferred
Muhammad to the bus depot. (Def.’s Brlat16) (In transferring Muhammad, “the [Transit
Authority] offered, and plaintiff accepted, atthe law considers to be a reasonable
accommodation to what the [Transit Authorityljlwreat as her ‘religious’ practice of not
wishing to wear a [Transit Authority]-issuedp over her khimar....”). As it did irewis the
Transit Authority argues th#tsatisfied its obligation taccommodate Muhammad'’s religious
practices when it transferredrite the bus depot, relying dnsonia Bd. of Educ. v. Philbrook
in which the Supreme Court explained that, once an employer has “reasonably accommodated
the employee’s religious needs, the statuboguiry is at an end.” 479 U.S. 60, 68 (198&¢e
also Cosmg287 F.3d at 158 (An “employer need not offer the accommodation the employee

prefers.”);Baker, 445 F.3d at 548 (“We do note that employees are not entitled to hold out for

the most beneficial accommodation.” (citetiand internal quotations omitted)).

must “inform the employee to remove the headwear” and “if the employee removes the non-
[Transit Authority] issue headwear, no further acilonecessary.” (Pl.’s Ex. C-3.) There is no
helpful comparison to be drawn betweenlMmmad, on one hand, and a hypothetical employee
who refuses to remove offending headwieamon-religious reasons when asked by his
supervisor, on the other. Thatpothetical employee would notsfube violating the uniform

policy — he would be insolent in the fagihis supervisor’'s reasonable request.
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However, as this Court explainedliewis an employer’s duty is not satisfied unless the
accommodation iseasonable Lewis 2014 WL 1343248, at *16-17. In brief, an
accommodation is not reasonable “if it causgds] employee] to suffer an inexplicable
diminution in his employee status or benefitsin other words, an accommodation might be
unreasonable if it imposes a significantrioelated burden othe employee without
justification....” Baker, 445 F.3d at 548 (citinGosme 287 F.3d at 160) (alterations and
emphasis in original). As th{Sourt previously observed imather related case involving this
same Transit Authority policy:

The determination of “[w]hether or not something constitutes a reasonable

accommodation is necessarily fact-specifid/érnick v. Fed. Reserve Barikl

F.3d 379, 385 (2d Cir. 1996). It typicallyg@ires a cost-bedfit analysis: an

evaluation of “the desirability of @articular accommodation according to the

consequences that thecammodation will produce.Borkowski v. Valley Cent.

School Dist. 63 F.3d 131, 138 (2d Cir. 1995).DJeterminations on this issue

must be made on a case-by-case bséesnick 91 F.3d at 385, and “[o]rdinarily,

guestions of reasonableness arst bbeft to the fact finder.Baker, 445 F.3d at

548 (quotingeEOC v. Universal Mfg. Corp914 F.2d 71, 73 (5th Cir. 1990)).

United States v. New York City Transit Aug210 WL 3855191, at *17-19. Muhammad has
adduced proof which, if creddewould establish that she eximced a significant diminution
of status and benefits when she was transfeorélae bus depot. Although the Transit Authority
asserts that the transfer was not a burdeniglas open question €dct for the jury.
Accordingly, a genuine issue of fact ransawhether the Transit Authority failed to
accommodate Muhammad'’s religious beliefs, as required by Title VII.

ii. Intentional Discrimination

The Transit Authority assexitwithout citation, that Muhammad cannot make quiraa

faciecase of intentional religious discrimination and cannot show thakrdnsit Authority’s
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proffered explanation for its actions, (that fransit Authority “was trying to maintain a
uniform uniform policy”) was not pretextual. (Def.’s Br. at 17.)

Muhammad has made oupama faciacase of intentional ligious discrimination.
UnderMcDonnell Douglasto make out @rima faciediscrimination case, plaintifhust
demonstrate that (1) she was within the proteclask; (2) she was qualified for the position; (3)
she was subject to an adverse employmenrgciind (4) the adversaction occurred under
circumstances giving rise to arference of discriminationSee Feingold v. New YQr&66 F.3d
138, 152 (2d Cir. 2004). The plaifis burden of proof at th@rima faciestage “is not
onerous,Burding 450 U.S. at 253, because “[c]ourtsageize that most discrimination and
retaliation is not caied out so openly as to provide direct proof of §anders v. New York City
Human Res. Admin361 F.3d 749, 755 (2d Cir. 2004). ndeas discussed above, Muhammad
has adequately demonstrated, for the purposes of makingaoatafacie casgthat (1) she was
a member of a protected class, namely, a Myginshe was otherwise qualified to be a bus
driver, a position she held withouicident before the Transit Aubrity started to enforce its no-
headwear policy; and (3) that she was sulifean adverse employmiaction when she was
transferred to the bus depot. Although thariBit Authority asserthat Muhammad cannot
demonstrate the fourth prong — that the circumstagieesrise to an inference of discrimination
— Muhammad has adduced enough evidence fromwhvehreasonable factfinder could conclude
that the involuntary transfer was motivateddiscriminatory animus. A jury could infer
discriminatory animus from the undisputeattfthat the Transhuthority transferred
Muhammad, who was otherwise qualified to wrlpassenger service, to the bus depot, where

she faced allegedly deplorable conditions and was hidden from public view, solely on the basis
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of her religious beliefs. Accomgly, Muhammad has made oupama faciecase of intentional
religious discrimination.

Once gorima faciecase has been shown, the burdertstofthe employer “to articulate
some legitimate, nondiscriminatory reasdor’ the adverse employment actiddcDonnell
Douglas 411 U.S. at 802. The burden then shifiskoto the plaintiff “to show that [the
defendant’s] stated reason for [the adverse employment action] was in fact prieteat.804.

In a single-sentence attempteet its burden, the Transit Aatrity contends that is had “a
legitimate and non-religious-based reason for whiditlitseeking to maintain, as it had a right to
do as an employer, its uniform policy for pasger-serve bus operators (while keeping Ms.
Muhammad productively employed as a bus opexat¢Def.’s Br. at 18.) Even assuming the
Transit Authority’s goabf homogeneity is sufficient to ghthe burden back onto Muhammad to
show that the Transit Authority’s statezhson was in fact pretext for discrimination,
Muhammad has met her burden. Evidence ineberd establishes that the Transit Authority
did not uniformly enforce its uniform policy. Fexample, after the September 11, 2001 terrorist
attacks, bus drivers were permitted to wear FDNY hats in solidarity with the fire department,
although Muhammad and other Muslim women were not permitted to wear their khimars.
Likewise, a brief observational survey condddby the DOJ found over 300 violations of the
headwear policy in just 11 hours in 2005. Thisenforcement weakens the Transit Authority’s
argument that its goal of maintaining a unifororkforce motivated its decision to transfer
Muhammad to the bus depot. Accordingly, gerujnestions of fact remain and the Transit

Authority’s motion for summary judgent on these grounds is denied.
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iii. Disparate Impact

The Transit Authority moves for summgndgment of Muhammad'’s disparate impact
claims on the grounds that the claim is inadégjyaleaded, that Mulmamad cannot set out a
prima faciecase, and assuming she could, cannoeptesvidence showing that the Transit
Authority’s explanation for iteonduct was pretextual. (Def.Br. at 20, 22-23.) The Transit
Authority made this same argumentewis The parties are directed to this Court’s in-depth
analysis denying the Transit Authority’s tiom for summary judgment on disparate impact
claims. Lewis 2014 WL 1343248, at *18.

In brief, disparate impact discrimination ocewhen an employer uses facially neutral
policies or practices that a a disproportionately advergffect on protected groupRicci, 557
U.S. at 577-78. “Disparate-impact claims do nguree a showing of discriminatory intent.”
United States v. Brennai50 F.3d 65, 90 (2d Cir. 2011). Rather, “a plaintiff establislesrea
facieviolation by showing that an @afoyer uses ‘a particular engyyment practice that causes a
disparate impact on the basis of racégicaeligion, sex, or national origin.Ricci, 557 U.S. at
578 (quoting 42 U.S.C. § 2000e—2(k)(1)(A)(i)).

Here, Muhammad makes oupama faciecase of disparate impact discrimination by
showing that the Transit Authorigypolicy of transferring persomngith religious objections to its
uniform policy to the bus depot disproportionataffected members of plaintiff's protected
class. The Transit Authority does not dispihiat at least four Muslim women and a Sikh man
were transferred out of passenger service faating the headwear portion of the Transit
Authority’s uniform guidelines, whileeroTransit Authority employees who violated the
headwear policy for setar reasons were transferredhaltigh there were at least 64 such

violations between 2003 and 2005. (Schoolfan6, Bus Operator Out of Uniform 2003-2005
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EIS Query.) Thus, 100% of thesvith religious objections we transferred, while 0% of
employees with secular objectionere transferred. Indeedgtfiransit Authority’s November
17, 2003 Permanent Bulletin contemplated just thsult when it demanded that supervisors
strictly enforce the headwear rules and insed¢hem to direct employees with religious
objections — as opposed to secular objectionghetthieadwear policy to the Depot AGM. (Pl.’s
Ex. C-3.) This evidence, “on its face[,] coramusly demonstrates [the headwear policy’s]
grossly discriminatory impact.Dothard 433 U.S. at 331. Accomgly, a reasonable juror
could conclude that the Trahgiuthority’s facially neutral policies or practices had a
disproportionately adverse effect on Muslim women.

The Transit Authority contends that the “laakprobative statitcs dooms plaintiff’s
disparate impact claim,” because statadtevidence is required to establisprana facie
disparate impact claim. Howaves this Court explained lrewis while plaintiffs must show a
statistically significant disparitin the treatment of two groupsgihare not required to make
that showing by statistical evidenceewis 2014 WL 1343248, at *18 (citinflsombanidis v. W.
Haven Fire Dep’t 352 F.3d 565, 576 (2d Cir. 200Ricci, 557 U.S. at 559). Here, asliBwis
“statistical analysis is unnecessary because a reasonable juror cadednatiany similarly
situated employee who wears a khimar wouldutgect to the same ‘impact’ as was plaintiff
and while employees outside of plaintiff's pratst class were certainly subject to these same
rules, plaintiff and similarly situated Muslim womeere affected to a greater degree than were
non-Muslims.” Lewis 2014 WL 1343248, at *18 (quotation rka and alterations omitted,
citing James 2005 WL 6182322 at *5).

The Transit Authority also argues that threo statistically significant disparity

because its policy was applicable to 10,000 eygss and only affected four Muslim women,
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and “four people out of 10,000 baperators” fails the requiremethiat “[a] disparate impact

claim [have] substantial statiisal support.” (Def.’s Br. at 21.) The Transit Authority’s

argument fails because “[t]he basis for acassful disparate inapt claim involves a

comparison between two groups—those affectetithose unaffected by the facially neutral

policy.” Tsombanidis352 F.3d at 575. What percentag&®Employees belong to plaintiff's

protected class is not relevdatthe inquiry. Rather, as explained above, the relevant

comparison is between members of plaintiff'etpcted group (100% efhom were transferred

to the bus depot on account of the headwear policy) and others (0% of whom were transferred to

the bus depot on account of the headmpolicy). That statistical glparity is significant. That

the Transit Authority only employed 4 womehewear khimars — and thus its policies only

affected 4 women who wear khimars — is not afiaat is helpful to this Court’s analysis of

Muhammad’s disparate impact clafmA prima faciecase of disparate impact liability is

“essentially, a threshold showing o$i@gnificant statistical disparityRicci, 557 U.S. at 587

(citing Connecticut v. Tea57 U.S. 440, 446 (1982)), and Muhammad has made that showing.
The Transit Authority contendsah if Muhammad has made oupama faciedisparate

impact claim, it has rebutted tpema faciecase because “[m]aintaining and enforcing the

uniform policy for bus operators in passengevise serves many valid and important purposes”

including maintaining customer comfort andetg and boosting employee morale. (Def.’s Br.

at 22-23);Ricci, 557 U.S. at 578 (employer must rebut phniena faciecase “by demonstrating

> Indeed, if this fact demonstrates anythiings that Muslim woma are a minority of the
Transit Authority’s workforce, anthus this Court should be padiarly mindful to the potential
for discrimination against thentee United States v. Carolene Products @04 U.S. 144, 153
(1938) (suggesting that “prejudice against dite and insular minorities may be a special
condition, which tends seriously ¢artail the operation ahose political proesses ordinarily to
be relied upon to protect minorities, and whinay call for a correspondingly more searching
judicial inquiry.”).
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that the practice is ‘job related for the pmsitin question and corssent with business
necessity.”). Aplaintiff can rebut the employer’s proféad job-related explanation by “showing
that the employer refuses to adopt an avalaliernative employment practice that has less
disparate impact and serves #@mployer’s legitimate needsld. (citing 88 2000e—

2(k)(1)(A)(ii) and (C)).

In advocating that it is juigied in transferring femal&luslim bus drivers out of
passenger service to maintain customenfoot and boost employee morale, the Transit
Authority misses the point of Title VII's dispate impact protection. Muhammad'’s challenge is
not to the Transit Authority’s broad requiremémdt bus operators wear a uniform. She does not
dispute that many legitimate business interestsemesd by requiring all busperators to wear a
uniform. Rather, Muhammad challenges the nacbange in policy and/or policy enforcement
wrought in 2002 requiring bus operators who wamg headwear to cover that headwear with a
bus depot baseball cap, and, if they objectedeligious grounds, to be transferred out of
passenger service. The Transit Authority prozide legitimate business necessity for suddenly
transferring its khimar-wearing bus operators afytassenger servigdter they had been
driving buses while wearing khimars for years without incident.

In any event, Plaintiff has adduced sufficient evidence to show that the Transit Authority
“refuse[d] to adopt an availabhlternative” that would havead “less disparate impact and
serve[d] the employer’s legitimate needficci, 557 U.S. at 578. Prior to 2002, the Transit
Authority permitted its khimar-wearing bus driversatork in passenger service so long as they
wore a standard-issue uniform with a matghkhimar. The Transit Authority has not
demonstrated why that policy, which had no disppe impact on Muslim women and served the

Transit Authority’s legitimate business interesnadintaining a neat and easily identifiable
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workforce, could not have been readoptede Thansit Authority speculates that permitting
minor variances in appearance could have be®=med as unfair and led to lower employee
morale and productivity. (Def.’s Br. at 23 n.73Hpwever, the Transit Authority presents no
evidence that morale was in any way diminishedteeit implemented this policy or that morale
improved after all khimar-wearingus operators were transfetreut of passenger service.
Accordingly, it is a genuine quigsn of material fact whether ¢hTransit Authority’s headwear
policy had a disparate impamt khimar-wearing bus operators.

C. First Amendment - Muhammad Sets out a Pranracie Case of Religious Discrimination
under the Free Exercise Clause of the First Amendment of the Constitution

Relying on the doctrine set outlimp’t Div., Dep’t of Human Res. of Or. v. Sm#B4
U.S. 872, 877 (1990), the Transit Authority atséhat Muhammad cannot make out a First
Amendment claim because its no-headscarf polieyrisutral rule of general applicability and
thus analyzed under a rational lsafsamework. (Def.’s Br. at 19).The Transit Authority made
this same argument lrewis and the parties are directedthis Court’s decision ihewisfor a
more in-depth analysis of this issue. 2014 ¥B43248 at *26. In brief, the Transit Authority’s
argument fails as a factual matter because theypaliissue is not a n&al rule of general
applicability. Rather, it exprely provides that “[i]f the emplae states that he/she is not

permitted to wear anything over the non-[Traisithority] issued headwear for religious

® According toSmith the Free Exercise Clause “does not relieve an individual of the
obligation to comply with a validnd neutral law of general djgability on the ground that the
law proscribes (or prescribes) cortthat his religion prescribder proscribes).” 494 U.S. at
879 (internal quotation marks omitted). “Where government seeks to enforce a law that is
neutral and of general apgdibility, ... it need only demonstrate a rational basis for its
enforcement, even if enforcement of the lasidentally burdens tgious practices.”Fifth Ave.
Presbyterian Church v. City of New Yp#03 F.3d 570, 574 (2d Cir. 2008egabrook v. City of
New York 210 F.3d 355 (2d Cir. 2000) (citir@mith applying rational basis review to Free
Exercise challenge to pants-only polizy Pentecostal corrections officerglsi v. New York
City Transit Authorityp2 F. Supp. 2d 745, 761 (E.D.N.Y. 1998) (citBmith applying rational
basis review to Free Exercise challetgéard-hat requirement by Sikh employee).
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reasons, inform the employee that he/she musieidnately visit the DepAGM][] to discuss the
matter.” (Pl.’s Ex. C-3.)

As the Supreme Court set out@hurch of the Lukumi BabalAye, Inc. v. City of
Hialeah “the protections of the Free Exercise Gagpertain if the law at issue discriminates
against some or all religious befis or regulates or phibits conduct becauseist undertaken for
religious reasons.” 508 U.S. 5482 (1993). “[l]f the object o law is to infringe upon or
restrict practices because of their religious naiton, the law is not nexal and it is invalid
unless it is justified by a compelling intst@nd is narrowly tailored to advance that
interest” Id. at 533 (emphasis added, internal citabomtted). In such circumstances, the
rational basis standard set ouSmithdoes not apply. “In determining if the object of a law is a
neutral one under the Free Exerd@ause, [courts consider] both direct and circumstantial
evidence.” Lukumi Babalu Aye508 U.S. at 540. The Court “must begin with its text, for the
minimum requirement of neutrality is that a laat discriminate on its face. A law lacks facial
neutrality if it refers to a religious practiegthout a secular meaning discernable from the
language or context.1d. at 534. However, “[flacial neutliy is not determinative,” and
“[a]part because the text, the effefta law in its real operatias strong evidence of its object.”
Id. at 535. Other relevant evidence includes titstorical background of the decision under
challenge, the specific series okets leading to the enactmentadficial policy in question, and
the legislative or administrative historycloding contemporaneous statements made by
members of the decisionmaking bodyd. at 540.

Indeed, the Second Circuit has recentlyfieaed that the relevant question in

determining which level of scrutiny applies to gukation is an analysisf its “‘operation,” as

assessed in ‘practice termsCent. Rabbinical Cong. of U.S. @anada v. New York City Dep't
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of Health & Mental Hygienel3-107-CV, 2014 WL 3973156, at *9-10 (2d Cir. Aug. 15, 2014)
(quotingLukumi Babalu Ayes08 U.S. at 535-36). The Second Circuit concluded from the
surrounding facts and the effectaofegulation that, dibugh neutrally framed to require parental
consent before any circumcision on a male in&amt be performed involving “oral suction,” the
regulation at issue was, “[a]s a practical mat@esigned to “single[] outhe religious practice
of metzitzah b’peh,” a prace of some Orthodox Jews$d. Accordingly, the Second Circuit
concluded that

Smithis inapplicable here: the plaintiffs are not requesting an exemption from a

law that is otherwise valid when dma to secular conduct. Instead, they

challenge a law that purposely and exclalivapplies only to them, as religious
actors conducting a religious ritual. [W]here such purposeful and exclusive
regulation exists—where the object of {ae is itself the regulation of religious
conduct—the law is subjedb heightened scrutiny,nd not to rational basis
review.

Id. at *10.

Here, contrary to the Transit Authgrg contention, rational basis review un@&mith
does not apply because Muhammad’s Free Exettasa is directed at the Transit Authority’s
expressly non-neutral NovembEF, 2003 Bulletin and its policand practice of targeting
Muslim women for transfer to the bus depthen Muhammad was transferred to the bus
depot, the policy was that employe®ish religious objetions to its headgear requirements were
to be transferred to the bus depot. The Maver 17, 2003 Bulletin expressly required Muslim
female bus drivers to cover their khimars with epdt logo cap.” (Pl.’&x. C-3.) Later policies
expressly required Muslim female bus driverafix a Transit Authority logo to their khimars,
including some that bore illustration of womerawring khimars with logos on their foreheads.

As this Court explained ibewis “in addition to the text of #policies, ‘[i]t becomes evident

that these [Bulletins] target [khimar wearers]emtthe [Bulletins]’ operation is considered.”
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Lewis 2014 WL 1343248 at *26 (quotirigikumi Babalu Ayes08 U.S. at 535) (alterations in
Lewig. While Muhammad and other Muslim womegre transferred out of passenger service,
the DOJ observed over 300 seculaiations of the Transit Authority’s uniform policy in a mere
11 hours of observation. As a non-neutral polibg, Transit Authority’hveadwear policy is
governed by the strict scrutiny standard set outkumi Babalu Aye

Applying strict scrutiny, thiourt must balance Muhammad’s First Amendment rights
against the Transit Authority’s compelling intstiegpresenting a uniform workforce, and ensure
that the Transit Authority’s policy was mawly tailored to achieve that goadlukumi Babalu
Aye 508 U.S. at 533. The Transit Authority doet purport to explain how transferring
Muhammad and other female Muslim bus drév&r the bus depot was narrowly tailored to
achieve its goal of presenting a uniform workforce, particularly in lighte@tvidence of the lax
enforcement of its uniform policies. Nor ddhe Transit Authority purport to explain how a
subtle change to its policy permitting religiousafi@ear that matches the standard-issued Transit
Authority uniform would have hidered its ability to presengmsit riders wh a uniform
workforce. Id. at *26. Accordingly, Muhammad hadduced sufficient evidence to create a
genuine question of materiadt whether the Transit Authgris headwear policies violated
Muhammad'’s right to Free Exercise, and thanBit Authority’s motion for summary judgment

on these grounds is denied.
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CONCLUSION

For the forgoing reasons, theansit Authority’s motion fosummary judgment is denied

in its entirety. Plaintiff's @ims of gender and race discrintioa are dismissed as withdrawn.

SO ORDERED.

S/
SANDRA L. TOWNES
UnitedStateDistrict Judge

Brooklyn, New York
Dated: September 30, 2014
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