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Attorneys for Third-Party DefendaRtegency Alliance Services, Inc.
JOHN GLEESON, United Sta$ District Judge:

This action was commenced on J6n2004 when relator Elizabeth M. Ryan
filed a complaint against Staten Island Wnsity Hospital (“SIUH”), Gilbert Lederman
(“Lederman”), Gilbert Lederman, M.D., P.C. (“Lederman P.C.”), and Philip Jay Silverman
pursuant to thgui tamprovisions of the False Claims ACECA”), 31 U.S.C. 8§ 3730(b). The
relator's complaint allegester alia, that beginning in the mi@i990s, the defendants performed
more than 10,000 Stereotactic Body Radiosur¢fRS") procedures on their patients, that
these procedures were not approved for reisdraent by Medicare, but that Lederman and
Lederman P.C. (collectively, the “Ledermarfetelants”) submitted thousands of false claims
for Medicare reimbursement. On July 31, 2068, United States inteened in the action by
filing a complaint against the derman defendants. The gowerent asserts two claims under
the FCA, pursuant to 31 U.S.C. 88 3729(agid 3729(a)(2), and two common law claims for

unjust enrichment and payment by mistake.



On November 1, 2010, the Lederman detnts filed a third-party complaint
against Regency Alliance Services, Inc. (“Regency”) and Physicians Management Group
(“PMG"), alleging that Regency and PMG wereding and billing experts working for the
Lederman defendants during the relevant peaad,that the allegedly false claims were
submitted by Regency and PMG on behalf of the Lederman defendants. The Lederman
defendants seek contribution andemnification from the third-party defendants in the event
that they are held liable for unjust enrichmenpayment by mistake. PMG has not filed a
motion to dismiss or otherwise appeared is #ttion. On March 24, 2011, Lederman filed a
motion for entry of default against PMG. The Clerk entered default on April 11, 2011. On
February 25, 2011, Regency filed a motion &ndss the Lederman defendants’ third-party
complaint, or in the alterti@e, to vacate my October 18, ZD&rder granting the Leaderman
defendants leave to implead RegenCyal argument was heard on the motion on April 22,
2011. For the reasons stated below, Regencyt®mto dismiss is granted. In addition, the
Lederman defendants’ claims for contribution and implied indemnity against PMG are
dismissed.

BACKGROUND!
A. The Medicare Program and Its Treatment of Stereotactic Radiosurgery

The Medicare program was establisbgenactment of TitlxXVIII of the Social
Security Act. Part B of the Medicare pragr provides federal funding for certain physician
services provided to Medicare beneficiari€aims under Part B for Medicare payment for
physician services are administetydprivate carriers (“PaB carriers”), which enter into

contracts with the Secretary of Health and Har8arvices. Physicians bill their services to

! Statements of fact in parts A and B of this section are taken from the plaintiffs’ complaidts and

not represent the findings of the Court.



these carriers using stand&rdligit billing codes, which @& based on codes designated by the
American Medical Association (AMA) called Mysicians’ Current Procedural Terminology”
(“CPT”) codes. Part B carriers determine teenbursement amount of each claim based on the
lesser of the actual charge andtandardized fee schedule for the appropriate CPT code.

Guidance as to whether a peutar service is coveraahder Part B is provided by
Local Coverage Determinations (“LCDs”) issusdPart B carriers. Empire Medicare Services
(“Empire”), the Part B carrier to which thederman defendants submitted their Medicare
claims during the relevant period, issue® LCDs in 1996 and 2001, respectively, which
advised physicians to use CPT code 61793 whandiibr stereotactic diosurgery and which
indicated that coverage for stetactic radiosurgery was limited treatment of diseases above
the neck. The 2001 LCD also instructed thatec61793 could be billed only once per course of
treatment, regardless of the number afsgens required. The AMA provided the same
instruction in its CPT code book. The AMA alsescribed that a second code, 77432, which
applied to the radiation treatmemanagement of cerebral less, could be used only once per
treatment. No CPT code covered BRSimyithe period relevario this action.
B. Defendants’ Alleged Activities

At the time of the events giving risettus action, Lederman was the Director of
Radiation Oncology for SIUH, and Silvermansaan attending physician practicing in the
Department of Radiation Oncology at SIUHederman P.C. was a professional corporation
owned exclusively by Lederman, through which HeediMedicare for professional services that
he and other oncologists provilat SIUH. From approxintely 1996 through the end of 2003,
the defendants created and disseminated mattisddy representing that BRS was a successful

treatment for many forms of primary and medéistcancers, including lung, liver, bladder,



pancreatic, and colon canceithe defendants also offered canpatients free consultations in
which they provided false information concernthg effectiveness of BRS. During the relevant
period, the defendants administeB®S to a variety of below-&ineck cancers in thousands of
patients, and, although they were aware of Engplt€Ds, they submitted falsely coded bills for
Medicare reimbursement for this treatme@in December 5, 2008, the government provided a
list of 364 claims it contends were fraudulefitie list included 26 claims under billing code
61793 and 320 claims under billing code 77432. Asaltref these claims, defendants received
Medicare reimbursement to whithey were not entitled.
C. The Plaintiffs’ Claims for Relief

The relator filed her complaint on June 6, 2004 in accordance with the @A'’s
tamprovisions, 31 U.S.C. 8§ 3730(b). The compl#ésis six counts, including Count 11l for false
claims for payment for services not reasonable and necessary for the treatment of an illness in
violation of Title XVIII of the Social Security Act 8 1862(a)(1)(A), and Count V for conspiracy
to defraud and to submit false claims under 31 U.S.C. 8§ 3792. On February 28, 2008, the United
States filed notice pursuant to the FCA,LBS.C. 88 3730(b)(2) argi730(b)(4)(A),that it
intended to intervene only withgpect to the relator’s third arfifth counts, and only as against
SIUH and the Lederman defendants. On Bdly2008, the United States filed a complaint
against just the Lederman defendants. ddmaplaint asserts four causes of action: (1)
knowingly making false claims for payment\iolation of the FCA, 31 U.S.C. § 3729; (2)
making false statements, in violation of theA;G1 U.S.C. § 3792(a)(2]3) unjust enrichment
by receipt of reimbursement for services natazed; and (4) paymennder mistake of fact

concerning coverage ofdéhireatments for which relmrsements were received.



D. The Settlement Agreement Between the Plaintiffs and SIUH

On September 5, 2008, the government, the relator and SIUH entered into a
settlement agreement that was approved by the Court on September 10, 2010 (“the SIUH
settlement”). SIUH agreed to pay the Uditgtates $25,022,76.00 plus interest, of which the
United States agreed to pay the rel&®,753,414.00. SIUH further agreed to pay $160,000 for
the relator’'s expenses and attorney'’s fees astscdn exchange, tlgovernment and the relator
agreed to release SIUH and SIUH’s sole cafmmember, “together with their current and
former officers, directors, trustees, agemd amployees (excludingilBert Lederman, Gilbert
Lederman, M.D., P.C., and Philip Jay Silvermamy] their subsidiaries and the successors and
assigns of any of them,” from liability for allaims asserted in this case. On August 7, 2009,
the United States voluntarily dismisseddlaims against SIUH with prejudice.
E. Relator’s Partial Voluntary Dismissal

On April 14, 2009, the relator voluntarifljsmissed, without prejudice, Counts |,
I, IV, and VI of her complaint as against défendants. The relator also dismissed without
prejudice all claims against Silverman. @md 1, 2009, the relator agreed by stipulation to
dismiss all portions of her remaining countseu@ts Il and V — as to which the United States
had not intervened.
F. The Lederman Defendants’ Third-Party Complaint

At a conference on October 8, 2010, ltederman defendants sought leave to
amend their complaint to implead Regency and3NRather than litigate the futility of the
proposed third party-complaint the absence of the proposeuldiparty defendats, | granted
leave to file an amended complaint without pdége to any challenge any part might wish to

make to the third-party claims. On Novemief010, the Lederman defendants filed their third-



party complaint, alleging that Regency and Pi#&e coding and billingxperts and that they
submitted the disputed claims for reimbursement on behalf of the Lederman defendants. The
Lederman defendants contend that “if thergiéfisustained damages as indicated in the
complaint . . . then such damages were causedhate or in part by the negligence, culpable
conduct, and incorrect or improper billing andlicwy by the third-party defendants[.]” Third-
Party Compl. {1 23. The third-party complainttfier alleges that the Lederman defendants
entered into written indemnification agreerteewith Regency and PMG. Accordingly, the
third-party complaint assertsuses of action for contribution, implied indemnification, and
contractual indemnification to offset any recovery by the government for unjust enrichment or
payment by mistake.
G. Regency’s Motion to Dismiss

On February 25, 2011, Regency filed a motion to dismiss the Lederman
defendants’ third-party complaifitlt argues that (1) the allegais in the third-party complaint
are not pled with sufficient specificity to statelaim for relief; (2) the FCA bars third-party
claims for indemnification and contribution;) e government’s common law claims are based
on the same factual allegations underlying FCA claims, and allowing contribution or
indemnification for the commonwaclaims would frustrate theurposes of the FCA; (4) the
contribution claim is barred by the SIUH settlemé®};the third-party complaint fails to state a
claim for common law indemnification; (6) the thiparty complaint fails to identify any written
agreement giving rise to contraat indemnification; and (7) éhthird-party complaint is not
timely.

On April 21, 2011, | issued an order direg the parties to be prepared at oral

argument to address whether contribution and comiaw indemnity can ever be available to a

2 The government noted its support of Regency’s motion by letter dated February 25, 2011.
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defendant held liable under a theory of ungrstichment or payment by mistake. At oral
argument the following day, Regency preseniedseven arguments listed above and also
argued that contribution and indeityrare not available to a defdant facing liability for unjust
enrichment or payment by mistake. The Lretin defendants presedtame with three New
York state cases that they read to suggedribotion and implied indemnity might be available
in such cases.
In their opposition to the motion to disssj and again at oral argument on April
22, 2011, the Lederman defendants agreed that indemnification and contribution may not be
sought for liability pursuant to the FCA aol@rified that they seek contribution and
indemnification only with respect to any lisity they face pursuant to the government’s
common law claims. The Lederman defendant®lzso conceded that no written agreement
with Regency provides a basis for contractadémnity. For that reason, the claim against
Regency for contractual indemnification is disead. For the reasons stated below, the claims
for contribution and implied indemnity are alssmissed as against both third-party defendants.
DISCUSSION
A. Regency’s Motion to Dismiss for Failuie State a Claim bider Rule 12(b)(6)
1. The Rule 12(b)(6) Legal Standard
The substantive merit of the Lederman defendants’ claims “depends on the
federal or state theory of corfdtition [or] indemnity . . . assertéd the third party complaint.”
Crews v. County of Nassabil2 F.Supp.2d 199, 204 (E.D.N.Y. 2009). To survive a motion

under Rule 12(b)(6) for failure to state a clafencomplaint must contain sufficient factual

3 These cases afgs Capital Funding Partners, L.P. v. State Street Bank and Trus6@aY.3d
582, 594 (2005)American Home Assur. Co.Nausch, Hogan & Murray, Inc897 N.Y.S.2d 413 (1st Dep’'t 2010);
andBroyhill Furniture Industries, Inc. v. Hudson Furniture Galleries, L1827 N.Y.S.2d 72 (2009). They are
addressed belowSee infranotes 6 and 10.



matter, accepted as true, to state a ctainelief that is plausible on its faceAshcroft v. Igbal
129 S.Ct. 1937, 1949 (2009). A claim is faciallgysible only if the pleaded facts permit a
court to reasonably infer that theapitiff is entitled to relief.Id.

2. The Government’'s Common Law Claims

Under New York law, when one partyistakenly makes a payment, and another
benefits from that payment, a quasi-contractaktionship is created, which gives rise to an
obligation to pay.Banque Worms v. BankAmerica In7l7 N.Y.2d 362, 366 (1991) (“[I]f A
pays money to B upon the erroneous assumption dbtheer that he is indged to the latter, an
action may be maintained for its recovery[.]” (QuotiBgll v. Shepard202 N.Y. 247, 253
(1911));Cohen v. City Co. of New YoQr&83 N.Y. 112, 115 (1940) (“. .. ‘Having money that
rightfully belongs to another, eates a debt . . . .”” (quotirByxbie v. Wood24 N.Y. 607, 610
(1862))). The government’s common law claifmsunjust enrichment and payment by mistake
are premised on this principle. They arerokafor restitution or quasi-contract for which
recovery is to be haglx aequo et bondhat is, according to vét is equitable and gooGee22A
N.Y. Jur.Contracts§ 516 (2010).

The elements of a claim for paymentrhistake are that plaintiff made a payment
under a mistaken apprehension of fact, thatrakfiet derived a benefit as a result of this
mistaken payment, and that equity dedfrestitution by defeant to plaintiff. See Ball 202
N.Y. at 253;Blue Cross of Cent. N.Y., Inc. v. Wheef1 N.Y.S.2d 624, 626 (4th Dep’t 1983).
A claim for unjust enrichment coisss of three elements: “that (1) defendant was enriched, (2) at
plaintiff's expense, and (3) equity and good @ieaisce militate against permitting defendant to
retain what plaintiff is seeking to recoveBriarpatch Ltd., L.P. v. Phoenix Pictures, In873

F.3d 296 (2d Cir. 2004) (citinglark v. Daby 751 N.Y.S.2d 622, 623 (2002¥ee also



Leibowitz v. Cornell Uniy.584 F.3d 487, 509 (2d Cir. 2009). Accordingly, both common law
claims turn on whether the Lederman defendhat® benefitted from wét is rightfully the
government’s such that equity and good conscience demand restiteéie2A N.Y. Jur.
Contracts 8§ 516Sperry v. Crompton Corp8 N.Y.3d 204, 215 (2007) (“It is well settled that
‘[tlhe essential inquiry in any aoh for unjust enrichment or restiton is whether it is against
equity and good conscience to permit the defendargtain what is soudg to be recovered.”
(quotingParamount Film Distrib. Cp. v. State of New YorB0 N.Y.2d 415, 421 (197 2ert.
denied 414 U.S. 829 (1973)) (braets in the original))Banque Worms/7 N.Y.2d at 366 (the
rule that a mistaken payment must be resttined been applied where the cause of action has
been denominated as one for money had arelwed, for unjust enrichment or restitution, or
upon a theory of quasi contract” (citations omitteMirs. Hanover Trust Co. v. Chem. Bank
559 N.Y.S.2d 704, 708 (1st Dep’t 1990) (“Actsto recover money paid under mistake are
frequently styled as actions for money had aweixed, the basis of which is that the defendant
has received money which, in equity and good cense, should have been paid to or on behalf
of the plaintiff and that, under such circumstantes defendant ought to pay it over.” (citations
omitted)).

To prevail on its common law claims, the government need not show that the
Lederman defendants engaged in wrongdoing or breached aSkdyDiamondl86 N.Y.S.2d
at 918 (a showing of negligence is not necessamgake out a claim for payment by mistake);
Simonds v. Simondd5 NY.2d 233, 242 (1978) (“Unjust enrialent . . . does not require the
performance of any wrongful act by the one eretth. . . Innocent parties may frequently be
unjustly enriched.” (citations omitted)). A defendant that has received a mistaken payment may

be required to restore the unearned fundsea@gyer even if the mistake was caused by the
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negligence or wrongdoing of another par8ee, e.gHathaway v. Delaware Count$85 N.Y.
368 (1906). “[T]he fact that money was trangddrdirectly from [plantiff's possession] to
[defendant’s] (albeit by a thirgarty) is enough to sustain aih for unjust enrichment.”
Newbro v. Freed06-CV-1722, 2007 WL 642941, at *2 (2d Cir. Feb. 27, 2007).

However, the government will not be able to recover if the Lederman defendants
can demonstrate that “circumstances exigtivmake such recovery inequitablédathaway
185 N.Y. at 371. For instance, where a defentasat‘changed its position to its detriment in
reliance upon the mistake so that requiring thegfund the money pe would be ‘unfair,’
recovery has been deniedBanque Worms77 N.Y.2d at 366 (citingfaramount Film Distrib.
Corp, 30 N.Y.2d at 422Ball, 202 N.Y. at 254). And if #an Lederman defendants did not
themselves receive the payments at issue,whiepot be required to make restitutioSee
Excalibur Systems, Inc. v. Aerotech World Trade, INd. 98-CV-1931 (JG), 1999 WL
1281496, at *2 (E.D.N.Y. Dec., 30, 1999).

3. The Lederman DefendantSlaim for Contribution

New York law permits claims for contriban in actions baseid tort. Article 14
of the CPLR provides for contribution claims @mg “two or more pers@who are subject to
liability for damages for the sanpersonal injury, injoy to property or wrongful death.” N.Y.
CPLR 8 1401. As its text makes clear, th&sie can be invoked only by a party seeking to
offset tort liability. See SSDW Co. v. Faeldn-Misthopoulos Assq&42 N.Y.S.2d 565, 566 (1st
Dep’t 1989 (“It is immediately @parent from reading CPLR 14Ghat a claim for contribution
is limited to actions for ‘personal injyrinjury to property or wrongful deathyiz., actions
sounding in tort, even where the basis for cbntion is the contractlizelationship among the

parties.” (citingCounty of WestchesterWelton Becket Assocd.78 N.Y.S.2d 305 (1984aff'd,
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66 N.Y.2d 642 (1985))). New York courtsvaaalso refused teecognize common law
contribution claims in non-tort action§ee Board of Educ. v. Sargent, Webster, Crenshaw &
Foley, 71 N.Y.2d 21 (1987) (no contribution for contraability). This is because contribution
was developed as a remedy for the unfairnessteint law frequently allows by holding one
tortfeasor liable for injuries caad by a concurrent tortfeasor.

Theprinciplethatcurrerly governs claims for contriltion — that a loss should be
apportioned among multiple tortfeasors who combioethuse an injury — was introduced into
New York law byDole v. Dow Chemical Company0 N.Y.2d 143 (1972kuperseded in part
by N.Y. Worker's Comp. Law 8 11 (barring thirdfya actions against emmpyers in absence of
grave injury to employees). PriorDmle, New York held concurrent tortfeasors jointly and
severally liable, but CPLR § 1401 permitted cidmition among tortfeasors only when they had
been held liable to the samhintiff in a single action.See Dole30 N.Y.2d at 148Dole noted
the inequity of a system in which a plafhtiould bring an action against one of multiple
tortfeasors, and “the wrongdoer selected by theed part for suit must have succeeded in
avoiding any part of responsiityl; and otherwise he would hate assume all of it without
redress.”ld. at 148. To eliminate this inequitipole recognized a common law claim for
contribution (or “partial indemnity”) among all jditortfeasors. Article 14 of the CPLR was
amended to codify this new concept of contributi®ee Board of Educ7l N.Y.2d at 26.

Dole makes clear that the impetus foloaling contribution claims was the
inequity that otherwise mightsalt from imposing joint and sexad liability on tortfeasorsSee
id. (“The policy consideration[] that underl®ple [was] the need to liberalize the inequitable
and harsh rules that once governed contribwimong joint tort-feasors[.]”). Beginning with

Dole, New York courts have made contributi@available beyond the paradigm case of joint
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tortfeasors liable to a singpdaintiff for a common injurysee Mas v. Two Bridges Assod&
N.Y.2d 680, 689-90 (1990) (undebasic theory of contributioniortfeasors’ “common liability
to plaintiff is apportioned and each tort-feasor paigsratable part of the loss”). They have
allowed claims for contribution véne third-party defendants couidt have been held directly
liable to plaintiffs’ see, e.g.Dole, 30 N.Y.2d at 143 (in negligeneetion by decedent’s estate,
defendant manufacturer of texthemical used by decedent in connection with employment
could seek contribution from decedent’s emplagxeen though employer could not be held liable
to estate in light of worker’s compensation lavesiperseded bM.Y. Worker's Comp. Law §
11, and even where third-party defendaditi not owe duties to plaintiffsee, e.g.Garrett v.
Holiday Inns, Inc.58 N.Y.2d 253 (1983) (defendant matehkction by guests injured in fire
could seek contribution from muaapality for negligently enforcing fire code, even where town
had been found to owe plaintiffs no duty). Howe in each of these cases, the third-party
plaintiff faced liability in tort and sought corttrtion on the basis that the third-party defendant
possessed “an independent obligation to prefaaseeable harm” and so “should be held
responsible for the portion of the damage attridet&bhis negligence, dpite the fact that the
duty violated was not one owing ditéy to the injured person.Garrett, 58 N.Y.2d at 261.

In Board of Education v. SargernwWebster, Crenshaw & Folgthe Court of
Appeals affirmed that contribution is availalbdetort defendants only, and it declined to extend
the right to contribution to a pg facing liability for breach ofontract. 71 N.Y.2d at 27-29¢e
also SSDW Cpb42 N.Y.S.2d 56517 Vista Fee Assocs. v. Teachns. and Annuity Ass’n of
Americg 693 N.Y.S.2d 554 (1st Dep’t 1999 he court reasoned thatlafendant in a contract

action is in no danger of being hdiable for more than it is fafior him to pay, and thus there is

4 For ease of discussion, | refer to the injuredypas the “plaintiff,” the party seeking contribution

as the “defendant” or “third-party pHiff,” and the party from which contribution is sought as the “third-party
defendant,” even when those were not the ganiestures in the particular cases discussed.
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no reason for allowing contriboth. 71 N.Y.2d at 29 (“The poliogonsiderations that underlay
Dole — the need to liberalize the inequitabhel darsh rules that once governed contribution
among joint tort-feasors — are notf@ent to contract matters.”)That rationale applies equally
in this case, where the Lederman defendantaazbe held liable under the government’s
common law claims for more than is equitable.

The common law claims asserted against the Lederman defendants are equitable
claims in restitution or quasi-contract, premisedthe principle that a plaintiff may recover if a
defendant has benefitted at its expense and equity militates against permitting the defendant to
retain the benefitSee Banque Worms v. BankAmerica Intefi.N.Y.S.2d 362, 366 (1991).
They are not tort claims, and degfinition, they do not expose a defendant to more than his fair
share of liability. Accordinglythe Lederman defendants may ne$ext a claim for contribution.
SeeN.Y. CPLR § 1402 (“The amount of contributiomwhich a person is entitled shall be the
excess paid by him over and above his equitaldesstf the judgment cevered by the injured
party[.]"); Schlimmeyer v. Yurkivd74 N.Y.S.2d 427, 430 (3d Dep’t 1975) (Article 14 of the
CPLR “applies to contribution among tortfeasorsagat which arises only after one held liable

has actually paid more than his equitable sha&re”).

° In Board of Educationthe Court of Appeals explained that the defendant in a contract action has

had an opportunity to negotiate the scope of its expodurat reasoning does not cleaapply in a quasi-contract
setting like the one before me, but what is most significant about the position of the contract defendant is the fact
that he does not face unfair exposunat, the reason for thatrcumstance. Fully applicihin this case is the
broader principle expressed by Beard of Educatiorourt — that a claim for contribution may be brought only by
a defendant facing liability for a larger portion of aiptiff's injury than it is fair for him to pay.

6 Two of three New York cases brought to the Court’s attention by the Lederman defendants at the
April 22, 2011 oral argument do not call for a contrary mgjdi(Neither does the third, which relates to the claim
for implied indemnity, but that case is addressed in footnotieft,) In AG Capital Funding Partners, L.P. v.
State Street Bank and Trust Citie Court of Appeals reaffirmed thaa}[claim for contribution rises and falls
based on the existence of separate tortfeasors.” 5 N.Y.3d 582, 594 (2005). The court emphafized t
defendant/third-party plaintiff faced lidiy for breach of a duty that it allegdthd been assumed by the third-party
defendantsld. (“[I]f [defendant] is found to have breached a duty and is held liable in the yindeatktion . . .
then each of the third-party defendants may be liable as wedis it is alleged that all three third-party defendants
assumed the duty that [defendant] may have had[.]"). But the government’s common law claims herenlycai
showing that the Lederman defendaetseived unearned funds that, in equstyould be returned. The government
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4. The Lederman Defendants’a@d for Indemnification

New York courts recognize a “fundameindistinction between contribution and
indemnity,”McDermott v. City of New YorkO N.Y.2d 211, 216 (198@internal quotation
marks omitted), and in some cases, a claim for implied indemnity may lie where one for
contribution does nosee, e.g.17 Vista 693 N.Y.S.2d 554. This is not such a case. A claim
for indemnity is incompatible with the government’s common law causes of action. Implied
indemnity, unjust enrichment, and payment by akistall operate toward the same end — the
equitable allocation of a los$See Mas75 N.Y.2d at 690 (implied indemnity is a “concept
which permits shifting the loss because to fadéoso would result in #hunjust enrichment of
one party at the expse of the other”)McDermott 50 N.Y.2d at 216-17 (a duty to indemnify is
found by courts where it is necessary to “preauenjust enrichmenbly] placing the obligation
where in equity it belongs”Maruo v. McCrindle 419 N.Y.S.2d 710, 712 (2d Dep’'t 1979) (the
precepts of implied contract “reflect aguatable abhorrence of unjust enrichmenéff,d, 59

N.Y.2d 719 (1980). Indemnity,which is useddgtore equity when orparty is tasked with

is not required show that those funds were received betadseman breached a dutydaihis therefore irrelevant
whether Regency is responsible for any breach the government might have had to prove if it had brought a
negligence claim.

In American Home Assur. Co.Mausch, Hogan & Murray, Incthe Appellate Division, First
Department affirmed the trial court’s denial of a motion to dismiss claims for common law indemnity and
contribution where the underlying judgment was for rescission of a contract. 897 N.#13.¢tst Dep’t 2010).
The court found that “[third-party] plaintiffs do not Hyaseek contribution for rescission” but for liability for a
single injury resulting from the same set of misrepresentations allegedly committed by the third-party defendants.
Id. at 416. The court rejected the third-party defendangsiment that rescission tife contract had “merely
return[ed] the parties to the statuoqrather than awarding damages,” beaeaine third-party plaintiffs “actually
had to cover far more of the underlying losses than they would have but for [third-pamgatee tortious
conduct.” Id. at 416-17. That strikes me as a straightforward application of the ratioi2déeof. Dow Chemical
Company 30 N.Y.2d 143, discussatipra The case before me is easily distinguished, as recovery by the
government on its common law claims would return the parties to an equitable status quo anigeradRe
misdeeds, if any, will not subject the Lederman defendants to suffer a penalty greater than the disgorgement of any
funds they hold to which they have never been entitled.

For instance, recovery on a claim for imgliademnification may be had where the primary
liability is for breach of contractl7 Visa 693 N.Y.S.2d 554 (indemnity allowed in a contract case where third-
party defendant has “assumed exclusive responsibility” for thetdyplaintiff that third-party plaintiff has allegedly
breached).Cf. Board of Edug.71 N.Y.2d at 29 (dismissing claims fanplied indemnity in a contract case but
granting leave to replead).
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another’s fault through operation of I&Was no place where liabilitg imposed for unjust
enrichment or payment by mistake. Thesamm@mn law claims, which sound in equity, not law,
do not allow for an unfaidistribution ofliability.

Unlike claims in contract and tort, alas for unjust enrichment and payment by
mistake do not require a showi of fault that can be disgportionately attributedSee
Diamond 186 N.Y.S.2d at 918 (a showing of negligerscrot necessary to make out a claim for
payment by mistakeimonds45 NY.2d at 242 (“Unjust enrichment . . . does not require the
performance of any wrongful act by the one eretth. . . Innocent parties may frequently be
unjustly enriched.” (citations omitted)). Even if Regency breached a duty that was owed to the
government by the Lederman defendants and assumed by Régeaggvernment’'s common
law claims do not rely on proving a breach dittuty. Instead, they rely on showing that the
Lederman defendants received an unearned bémaffishould be restored. If the Lederman
defendants have not received such a benefit,tbeif have but repayment would be inequitable,
liability will not be imposed.See Hatahwagyl85 N.Y. 368, 370 (1906) (plaintiff cannot recover
for mistaken payment where defendant can stluneumstances . . . which make such recovery
inequitable”);Bank Saderat Iran v. Amin Beydoun, |r&55 F.Supp., 770, 774 (S.D.N.Y. 1983)
(plaintiff could not recover on alm of mistaken payment where defendant was able to prove
that he changed his positionrigliance of the payment acduld not be made whole if
restitution were ordered). Accordingly, the Ledamuefendants’ assertedsis for a right to

indemnification — that they face liability for @amount that cannot be borne in fairness —is a

8 See Mas75 N.Y.2d at 690 (“Implied indemnity is a restitution concept . . . [g]enerally . . .

available in favor of one who is heldsponsible solely by opion of law because diis relation to the actual
wrongdoer[.]")Board of Edug.71 N.Y.2d at 29 (implied indemnity atthes where one party has been “unfairly
required to discharge a duty that should have been discharged by another, suotntiattae@ indemnify should
be implied by law”).

9 See, e.gMas 75 N.Y.2d 680 (building owner held liable to tenant injured as result of elevator
malfunction could seek common law indemnity from elevatamtenance company, which had agreed to service
elevator daily).
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defense against the government’s claims intgquf the Lederman defendants are found liable
for unjust enrichment or payment by mistake, thdl/be unable to make out a claim for implied
indemnity.*® Their implied indemnity claim is therefore dismissed.
B. Regency’s Motion to Vacate the Order Giag Leave to Implead Under Rule 14(a)
1. The Rule 14(a) Legal Standard

Rule 14(a) allows a defendant to “gefa summons and complaint on a nonparty
who is or may be liable to it for all or partthie claim against it,” FedR. Civ. P. 14(a)(1), but
“the right to implead third parties is not auatatic, and the decision winetr to permit impleader
rests within the sound discreti of the district court,”Falcone v. MarineMax, Inc659
F.Supp.2d 349, 401-02 (E.D.N.Y. 2009) (quotdgnsolidated Rail Corp. v. Metz15 F.R.D.
216, 218 (S.D.N.Y. 1987)%ee also East Hampton Dewitt Corp. v. State Farm Mut. Auto Ins.
Co, 490 F.2d 1234, 1246 (2d Cir. 1973) (finding dgtdourt acted “welwithin the discretion
afforded by F.R.Civ.P. 14(a)” in denying adiorely defendant’s motion for leave to implead
third-party defendant). In determining whethealiow the filing of a tird-party complaint — or
to vacate an order permitting such a filing — artistourt considers: “(1) whether the movant
deliberately delayed or was dectlin filing the motion; (2) whther impleading would delay or

unduly complicate the trial; (3) whether impleadimguld prejudice the platiff or third-party

10 At the oral argument of the motion, the Lederman defendants presented a decision by the

Appellate Division, First Department, which they presumabd to suggest that implied indemnity is available

where the underlying claims are fanjust enrichment and paymeyy mistake. However, iBroyhill Furniture

Industries, Inc. v. Hudson Furniture Galleries, LLiGe Appellate Division held that a defendant/third-party

plaintiff had failed to state a claim for implied indemnity. 877 N.Y.S.2d 72 (2009). The plaintiff and defendant in
that case had obtained security interests in the same collateral. The owner of the collateral had paid money to the
defendant in satisfaction of its secured loan. The plasuaiight a declaratory judgmeagainst the defendant as to

the priority of its interest in the collateral, and it soughowvery of the money paid to the defendant by the owner of
the collateral. The defendant brougtthird-party claim against the owner of the collateral for implied indemnity.

The trial court granted summary judgment against the defendant on its third-party claim for implied indemnity, and
the Appellate Division affirmed. The Appellate Divisioridhthat the defendant/third-party plaintiff had not alleged
that its liability to plaintiff, if any, was purely vicarious, thrat the third-party defendant owed a duty to either of the
other two partiesld. at 75. The court’s opinion does not address the questions discussed in this memorandum and
order, and it offers no indication that a claim for implied indemnity might ever be available in a case like the one
now before me.
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defendant; and (4) whether the proposed thirlypaomplaint states a claim upon which relief
can be granted.Greene v. City of New Yqrklo. 08-CV-243 (RJD) (CLP), 2010 WL 1936224,
at *2 (E.D.N.Y. May 12, 2010).
2. Untimeliness of the Third-Party Complaint

The Lederman defendants were semnuéth the government’'s complaint on
August 1, 2008seeGov.’s Cert. Serv. Lederman Defayg. 1, 2008, ECF No. 17, and did not
show an intent to file a thirdarty complaint until September 29, 20%6eDefs.’ Pre-Mot.
Letter Requesting Leave Implead, Sept.Z®,0, ECF No. 68. On December 5, 2008, the
government provided the Lederman defendants avltkt of the 364 claims it contends were
fraudulent. By that date, the Lederman defetsiavere aware of the precise time period during
which the allegedly false claims for reimbursement were filed, and they knew of their
relationships with the third-party defendantsidgithat period. Yethey waited two years
before seeking to involve the third-party defendantthe action. During &t time, they and the
plaintiffs have exchanged tens of thousamidgages of discovery and have conducted fact
depositions.

“The defendant[s] bear[] the burdengifowing excuse for the delaylh re
Agent Orange Product Liability Litigatigri0O0 F.R.D. 778, 781 (E.D.N.Y. 1984). The
defendants have provided no reasonable explanfatidhe two-year period of inaction. At oral
argument on April 22, 2011, counsel for the Lederahafiendants stated thidey did not focus
on the government’s common law causes @ibaaintil the information exchanged during
discovery suggested that theygii not be found liable for violations of the FCA, and that
liability might therefore turn on thgovernment’s equitable statevlalaims. That explanation is

unreasonable. The Lederman defendants kawen since they redeed service of the
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government’s complaint on August 1, 2008 that claims for unjust enrichment and payment by
mistake had been asserted against them. Defsidailure to attdbute significance to those
claims for two years is no excuse for impmson the plaintiffs the delay that would be
occasioned by introducing additional partie®ithe proceedings at this staggee Hicks v. Long
Island R.R.165 F.R.D. 377, 380 (E.D.N.Y. 1996) (“Deftant’'s excuse that he was too busy
with other priorities and was unable to give thatter his attention intmely manner is wholly
unpersuasive.”).

The government indicated at oral argumdat if | permit the third-party claims
to proceed, it will move to sever those claims and have them tried separately from the rest of the
action. Such a motion would present me witn diption of delaying thentire action to allow
discovery by and against Regency, or proceeditigtwo trials. Eithewoption would defeat the
purpose of Rule 14(a), which‘i® promote judicial economyFalcone 659 F.Supp.2d at 401.
Therefore, if contribution or indemnification weagailable to the Lederman defendants, | would
grant Regency’s motion to vacate my Octob®r2010 order granting the Lederman defendants
leave to file a third-party complaint and strike third-party claims psuant to Fed. R. Civ. P.
14(a)(4) for untimely filing. However, because tlag clearly meritless, adjudicating the third-
party claims against Regency on the meritsseauno undue delay. Accordingly, the Lederman
defendants’ claims against Regency asenissed for failure to state a claim.
C. The Claims Against PMG

PMG has not filed a motion to dismiss or otherwise answered the Lederman
defendants’ third-party complain©On April 11, 2011, the Clerk made an entry of default against
PMG. | now dismiss the claims assersghinst PMG for contribution and implied

indemnification on the basis that it would becongruous and illegal . to hold, that because
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one defendant had made default, the plaintiffildd have a decree even against him, where the
court is satisfied from the proof$fered by the other, that in fattte plaintiff is not entitled to a
decree.”Frow v. De La Vega82 U.S. 552, 554 (1872) (intetrguotation marks omitted).
Although default has been entered agaidG, it does not follow automatically
that the Lederman defendants will be entitedefault judgment. Default judgment may be
denied where the complaint fails to state a claim.Yung Chung v. Sando. 10-CV-2301
(DLI) (CLP), 2011 WL 1298891, &P (E.D.N.Y. March 31, 2011kee also Au Bon Pain Corp.
v. Artect, Inc, 653 F.2d 61, 65 (2d Cir. 1981) (“[A] digtt court has discretion under Rule
55(b)(2) once a default determined to require proof of nesary facts and need not agree that
the alleged facts constituéevalid cause of action[.]” Qrellana v. Wourld Courire, IncNo.
09-CV-576 (NGG) (ALC), 2010 WL 3861013, at *2.(EN.Y. Sept. 28, 2010) (“A court should
deny a motion for entry of a default judgmenthié facts a plaintiff alleges in his complaint,
taken to be true, fail to state a valid caa$ action upon which the relief sought can be
granted.”). After providing the ldeerman defendants with an oppaonity to be heard, | conclude
that there is no possible setfa€ts that would entitle the Learvan defendants to recover in
contribution or implied indemnity from any partpcluding PMG, to offset any liability to the
government for unjust enrichment or payment bgtake. Accordingly, dismissal of these third-
party claims as against aéfendants is appropriat&ee Leonhard v. U,S83 F.2d 599, 609,
n.11 (“The district court has the power to dissnd complaint sua sponte for failure to state a
claim.” (citingRobins v. Rarbagk325 F.2d 929 (2d Cir. 1963)ert. denied379 U.S. 974
(1969))). Cf. Perez v. Ortiz849 F.2d 793, 797-98 (2d Cir. 19883{a spontelismissals may be
appropriate in some circumstances” bua spontelismissal without giving plaintiffs notice and

an opportunity to be heard was erroneous).
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CONCLUSION
For the foregoing reasons, the Lederrdafendants’ third-party claims against
Regency are dismissed. The Lederman defastthird-party claims against PMG for

contribution and implied indemnity are also dismissed.

So ordered.

John Gleeson, U.S.D.J.

Dated: May 13, 2011
Brooklyn, New York
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