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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________ X
IN RE VITAMIN C ANTITRUST LITIGATION MASTERFILE
06-MD-1738 (BMC) (JO)
This document relates to:
ANIMAL SCIENCE PRODUCTS, INC., et al.,
Plaintiffs, . 05CV-453

v. E
HEBEI WELCOME PHARMACEUTICAL CO.
LTD., etal., :

Defendants.
_______________________________________________________________ . X

MEMORANDUM DECISION AND ORDER
COGAN, District Judge.
In this multidistrict antitrust class action, plaintiff obtained judgment of approximately
$148 million against defendants Hebei Welcome Pharmaceutical Co., Ltd. (“HebeéiNorth
China Pharmaceutical Group Corporation (“NCPG”) pursuant to a jury vefehatiliarity with

the facts is presumesgee, e.g.In re Vitamin C Antitrust Litig, No. 05 Civ. 0453, 2013 WL

6191945 (E.D.N.Y. Nov. 26, 2013nd the facts will be set forth only as necessary to explain
the Court’s rulings.

Presently before th€ourt is plaintiff'smotion for civil contempt and to appoint a
receiver. Plaintiff argues that defendants are in contempt of the Cowtr®indum Decision
and Order, dated October 22, 2014 (the “Order”), whitly alia, granted in part and denied in

parta number of plaintiff’s motions relating to post-judgment discovery. For the readons s
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forth below, the Court concludes that the judgment debtors are in contempt, but the remedies
proposed by plaintiff are either not authorized by law or inefédctu
BACKGROUND

In March 2014, plaintiff moved for post-judgment discovery and orders in aid of
executing on the judgment. Specifically, plaintiff requested the Court to entevénrorders,
restraining notices, orders compelling discovery, and permission to regesfadgment in other
U.S. District Courts.The Court denied plaintiff's motions, explaining that the turnover orders
failed to identify specific assets to be turned owdevertheless, lpintiff was allowedto renew
its motion if it locaked specific assets it wanted to be turned over. Plaintiff's remaining request
were denied as unnecessary in light of plaintiff's ability to serve disgogquests and
restraining otices on defendants directly.

After serving the relevant requests offietielants, plaintiff renewed itaotion in relation
to certain of NCPG’s assets and funds on deposit with certain banks in Hebei’'s name.
Defendants opposed plaintiff’'s motion, moved for an unsecured stay of execution, and asked the
Court to abstain from enforcing the judgment. NCPG argued that it was entitled reigiove
immunity. Hebei argued that plaintiff's motion had to be addressed to the banksiabess,
but also stated that the particular accounts cited in plaintiff's motion no longerdceHebei
also sought an unsecured stay of execution, claiming that it could not afford to post a bond and
threatening bankruptcy if the judgment were enforced.

It is undisputed that defendants never produced any discovery in response to plaintiff’
postjudgment requests, except disclaiming the existence of certain assets pgogsted to
be turned overPlaintiff thenmoved for an order to compel discovery in aid of executing the

judgment.



Thereafter, the Court issued the Order, which granted plaintiff's turnover mgaorst
Hebei and granted its motion to compel in aid of execution against both deferfélestighe
Court found that NCPG’s assets are protected by sovereign immunity under tiga Fore
Sovereign Immunities Act (“FSIAY)and therefore that plaintiff's requests for orders in aid of
executionas to NCPGveredenied, and any restraining notices purporting to encumber NCPG’s
assetsveredissolved. Second, the Court denied Hebei’'s motion to stay execution and/or abstain
from executinghe judgment. Third, the Court granted plaintiff's turnover motion against Hebei
and directed service of a restraining notice as to Hebei on its U.S. counsel. Fo@tyrthe
granted plaintiff's motion for a turnover order as to Hebei’s bank accounts, buinelithat
“defendants can only turn these accounts over if they actually’ekifth, the Court denied
plaintiff's request that the Court order defendants to make installment ptssymesuant to
CPLR 8§ 5226 because plaintiff did not identihetincome stream it sought to attach.

Finally, the Court granted plaintiff’'s motion to compel discovery in aid of execution
against both defendants. It held that defendants had not made the requisite shoviirad of ac
conflict with foreign law, but that it would grant plaintiff's motion even assignivat they had.
Especially relevant to the Court was the fact that the Chinese government pidvestt merits
discovery in this case on the grounds that it would violate Chinese laws. The Court denied
without prejudice plaintiff's request to registae judgmentin other U.S. District Courts.

After the Order was issued, defendants’ counsel represented that neither ritefenda
be complying with the Order in relation to discovery because they could not d&tatke
Owned Assets Supervision and Administration Commission of the Hebei Province of the

People’s Republic of China (“SASAC”) without risking criminal prosecution in China



addition, counsel for Hebei said he could not confirm nor deny whether Hebei was honoring the
restrainingnotice.

Plaintiff then brought the instant motion seeking to hold defendants in civil contempt and
seeking per diem sanctions a@ochave plaintiff appointed as theceiver forHebei's property
pursuant toNew York Civil Practice Law and Rul&s5228.

DISCUSSION
. Civil Contempt

Civil contempt is intended to “coerce future compliance [by the contemnor] and to

remedy any harm past noncompliance caused the other p@/gitzman v. Stein98 F.3d 717,

719 (2d Cir. 1996). An order of civil contempt is apgmiate where (1) a party fails to comply

with a clear and unambiguous order; (2) the proof of noncompliance is clear and convimting; a
(3) the violating party has not been reasonably diligent and energetic in tryicgptag@ish

what was orderedSeeEEOC v. Local 638, Local 28 of Sheet Metal Workers’ Int'| Ass’n, 753

F.2d 1172, 1178 (2d Cir. 198%iff'd, 478 U.S. 421, 106 S. Ct. 3019 (1986). An order is “clear
and unambiguous” if it is “specific and definite enough to apprise those withcojs sf the

conduct that is being proscribed” or required. New York State Nat'| Org. for Womenry, T

886 F.2d 1339, 1352 (2d Cir. 1989). Finally, it is not necessary to show that the noncompliance
was willful. SeeLocal 638753 F.2d at 1178.

“American law permits a party that is unable to comply with a discovery request to
present substantial justificationrfibs failure to disclose and thereby avoid contempt sanctions.

First Am. Corp. v. Price Waterhouse LLP, 154 F.3d 16, 22 (2d Cir. 1998) (internal quotation

marks omitted). Although “[i]nability to comply is . . . a longeognized defense to a civil

conempt citation,"Donovan v. Sovereign Sec., Ltd., 726 F.2d 55, 59 (2d Cir. 1984) (internal




guotation marks omitted), a contemnor must prove “clearly, plainly, and unmistakaduly” t

“compliance is impossible.Huber v. Marine Midland Bank, 51 F.3d 5, 10 (2d Cir. 1995)

(quotation marks and citations omitted). Defendants only have a defense whererommslia
“literally impossible, and as a result, any attempts at coercion are poinBasgiley v.
Santacroce800 F.2d 33, 37 (2d Cir. 1986).

A. Turnover Order and Restraining Notice

The Court rejects plaintiff's argument that Hebei is “effectively in contemiteof
turnover order and restraining notice.” Although the Order denied defendants’ motion to
dissolve restraining notices as to Hebei and granted plaintiff's motion tor turorolezs as to
Hebei, the Order was clear that defendants can only turn over accounts “ifttredly axist.”
Hebei has represented that the accounts that plaintiff wants turned over dotnot exis
Furthermore, since the Ordeas issued, Hebei will not confirm compliance with the restraining
notice. Nevertheless, plaintiff has not demonstrated that Hebei has failed tg eothghese
portions of the Order, much less that the noncompliance is clear and convincing.

B. Motion to Compel

With respect to plaintiff's motion to compehd Order was clear and unambiguous with
respect to defendants’ need to produce post-judgment discovefgndantsvere ordered to
produce documents regarding defendants “(1) cash and cash edguagsakets; (2) investment
assets available for sale; (3) real estate holdings; (4) durable assbtag®gquipment); and (5)
secured debts encumbering any of the foregoing.” No party disputes that defiadarfesled,
and refused, to produce such documents. Thus, defendantmpliance is clear and

convincing.

! Plaintiff implicitly concedes this point, stating “whether Hebei Welcdsrat this moment technically in contempt
of the turnover order and restraining notice is beside the point . . . thbdaktebei Welcome is evading execution
through contempt ahe discovery order informs the nature of the appropriate sanction agaiestAgbome.”



The Court finds that defendants have not been reasonably diligent in attempting to
comply with the OrderSpecifically, the Court rejects defendants’ arguments that they have
been diligent in attempting to comply, but that they cannot do so because they would face
criminal prosecution by China. Althouglefendants are correttat“fear of criminal

prosecution constitutes a weighty excuse for nonproductBwciete Internationale Pour

Paticipations Industrielles Et Commerciales, S. A. v. Rogers, 357 U.S. 197, 211, 78 S. Ct. 1087,

1095 (1958), suchfear is belied by the history of this case. First, the Court has already found
that defendants’ claimed risk of criminal prosecution for complying with tideQspretextual

The Ordemwent further and statatiat “[e]ven if criminal prosecution were certain, defendants

could not show hardship from compelled production, because the purportedly untenable situation
in which defendants find themselves is entirely of their own creation.” Second, defehdae

produced merits discovery without being prosecuted, or fear of prosec8eeSpotananc. v.

Am. Talent Agency, Inc., No. 09 Civ. 3698, 2014 WL 7191400, at *6 (S.D.N.Y. Dec. 3, 2014)

(“Where at some point in the past a defendant could have complied with the order at]issue, [t
court will presume a present ability to comply”) (internal tgtion marks omitted). In fact, as
the Order noted, “the Chinese Government, through its Ministry of Commerce (MOBCOM
has been participating in this caseaascus for years,” but never objected to defendants
producing merits discovery or stated that doing so would contravene ChinesEhiaw.
reasoning is as persuasive today as it was when the Order was issued.

Defendantshew evidencethe SASAC letteand Dr. Shen’s opinion, which supposedly
constitutes their “substantial justification” for failing to produce discovéogs not alter this
conclusion. Initially, the SASAC letter, on its face, does not prohibit defendanisiising

anything voluntarily.Instead, it says that “statevned assets are owned by the StdE€PG’s



and Hebei's statewned assets are “subject to the supervision and administration of Hebei
SASAC” and that as parties to the Hague Evidence Convention, “no U.S. authorities or
individuals may directlgollect evidence from [NCPG] or Hebei Welcome in the PRC without
first obtaining the authorization of the competent PRC authorities.” The letendbmention
any request by defendants seeking authorization to produce the documents abrssoesti
reference any category of documents for which production is sought. Deferadmetsiorthat
they twice petitioned the Chinese government orally does not demonstrate ecdiliig
stressing to the Chinese government the importance of producing these documents.

Dr. Shen'’s reporis no better. Although he concludes that “defendants and the PRC
government may refuse to comply with [plaintiff's discovery] requests,” heshiaseconclusion
on the fact that thediscovery requestsayinfringe upon Chma’s state security and commercial
secrets;” and that defendants “will need to obtain the approval from the congmterniment
authorities . . . failing which they may be subject to penalties imposed by theaRR@nd
regulations.” Rather than demonstrate the certainty of prosecution by the€howernment if
defendants comply with the Order, Dr. Shen’s report does the opposite. In fagboth@mndy
reinforces the fact that defendants nfagmselveseek authorization from the SASAC to
produce the documents.

Accordingly, the Court cannot find, on the basis of this evidenceit ikampossible for

defendants to comply with the Order. Thus, defendants are in civil contempt of thé Order.

2 Based on the fact that defendants’ newly submitted evidence dogwuinle a substantial justification for
defendants’ noncompliance, the Court also rejeggtument made by defendants’ counsel during oral argument
that the categories of documents that were sought during merits diseowetifferent than those being sought
during postjudgment discovery.



. Sanctions
Since defendants are in contempt of the Order, the next issue is what sanctich®eshoul
imposed, if any. When imposing coercive sanctions, a court should condijiére character
and magnitude of the harm threatened by the continued contumadye (#pbable
effectiveness of any suggested sanction in bringing about compliance; ando@)tdranor’s
financial resources and the consequent seriousness of the burden of the sanction upon [them].”

Dole Fresh Fruit Co. v. United Banana Co., 821 F.2d 106, 110 (2d Cir. 1198Wever,

coercive sanctions should not be imposed where they are unlikely to compel comfhaace.

Simkin v. United States15, F.2d 34 (2d Cir. 1983) (explaining that when sanctions are not

going to compel compliance, they Iabeir remedial characteristics and become punishments).
First, plaintiff's motion for a coercivper diem sanction against NCPG is denied. Putting
aside the issue of whether the FSIA bars a coercive fine as to NCPG, defendaisdaaly
shown an unwfingness to satisfy the money judgment against them. Plamackfiowledges its
uphill battlewhenit requestghat “[tlhe Court should impose a fine large enough to have a
chance of coercing NCP Group to comply with the Ord&ut if $148 million is mt enough,
how much is? Although the Court believes NCPG’s contempt is willfisl difficult to believe
that a sanction in any amount will coerce NCPG to comply with the Order wiseadriéady
unwilling to pay the approximately $148 million judgmeggust it. The Court is not going to
engage in the idle gesture of imposing a fine or an escalating monetargrsavietn there is
already $148 million unpaid.
Second, plaintiff’'s motion to be appointed as a recafétebei’s propertypursuant to
C.P.L.R. 8 5228isdenied. C.P.L.R. § 5228 states, in relevant part,

Upon motion of a judgment creditor . . . the court may appoint a receiver who may be
authorized to administer, collect, improve, lease, repair or sell any reakonpke



property in which the judgment debtor has an interest or to do any other acts designed
to satisfy the judgment . The order of appointment shall specify the property to be
received, the duties of the receiver and the mannghich they are to be performed.

The ppantment of a receiver is a matter of judicial discreti®@eeUnited States v. Vulpj967

F.2d 734, 736 (2d Cir. 1992). In exercising that discretion, courts consider: (1) alternative
remediesavailable to the creditor; (2) the degree to which recsirpiwill increase the
likelihood of satisfaction; and (3) risk of fraud or insolvency if a receiver isppaiiated. See

United States v. ZitrgriNo. 80 Civ. 6535, 1990 WL 13278, at *1 (S.D.N.Y. Feb. 2, 19869

alsoHotel 77 Mezz Lender LLC v. Falor, 14 N.Y.3d 303, 317, 926 900 N.Y.S.2d 698, 707

(2010).

Plaintiff's request for a receivership is facially defective as it does notifgpbe
property to be receivedC.P.L.R. 8 5228(a), or indicate hguiaintiff would manage the assets it
seeks to receivePlaintiff’'s proposedeceivershiprder appoints it to be the receiver of Hebei's
“personal property.” Although plaintiff represetitait federal courts have issued receivership
orders that put all of a debtors property into the receivershigyasdited to one such case, see

Spotnana Inc. v. Am. Talent Agency, Inc., No.@9. 3698, 2014 WL 7191400, at *1 (S.D.N.Y.

Dec. 3, 2014), the Court is unaware of any other. In fact, New York State courts youtinel
adhere to the requirement that a reeeship order pursuant to Section 52@8stspecify the

property to be receivedsee, e.g.Harbor Footwear Grp., LTD. v. ASA Trading, Inc., 1 Misc. 3d

911(A), 781 N.Y.S.2d 624 (Sup. Ct. Nassau Cnty. 20§t4ying that a receivership “will be
denied where there is no property of the judgment debtor which is properly amenable to

receivership”);Aquavella v. Equivision, Inc., 181 Misc. 2d 322, 323, 694 N.Y.S.2d 547, 548

(Sup. Ct. Monroe Cnty. 1999) (granting a receivership order limited to certain stoekl oy

the judgment creditor); Will of Talbgt®3 Misc. 2d 1090, 1091, 403 N.Y.S.2d 889, 890 (Sur. Ct.

Nassau Cnty. 197&) A trustee in bankruptcy is similar to a receiver appointed pursuant to



CPLR 5228, subd. a, in a proceeding to enforce a judgment except that a receiver isdppoint
take possession of specifically enumerated property whereas a trustééers tentake

possession of all of the propet)y.Benlian v. Vartabedian, 91 Misc. 2d 968, 971, 398 N.Y.S.2d

984, 986 (Civ. Ct. Queens Cnty. 1977) (recognizing that Section 522@r contemplated a
‘fishing expedition’ ... that is why the order must specify the property thatdhtor has an

interest in”);In re Owens Estate44 Misc. 2d 842, 845, 254 N.Y.S.2d 974, 977 (Sur. Ct. N.Y.

Cnty. 1964) (explaining that “a receivership under CPLR 5228 extends only to the specified
property identified in the order of appointment”). Althoulgh Court is mindful that plaintiff
finds itself in adifficult position because it cannot identify property to place in receivership if
defendants do not comply with the Order, it carapgoint plaintiff to be a receiver of all
Hebei’'s personal property given the clear statutory requirement to spemigrty to be
received.

Beyond this problem, as | indicatedal argumentl am highly skeptical that appointing a
receiver would put plaintiff in a different position thidicurrentlyoccupiesas a judgment
creditor. Plaintiff has not provided a sufficient showing on this poif#inti#f's counsel
explained that despite serving information subpoenas on a number of banks, the banks were
refusing to comply, often invoking the “separate entity rule.” Although the Xak Court of
Appeals has recently reaffirmed the separate entity rule with respgeeyitag and seizure of

assets located in a foreign branch’s accowatslotorola Credit Corp. v. Standard Chartered

Bank 24 N.Y.3d 149, 158, 996 N.Y.S.2d 594, 597(2014), that rule does not bar an order
compelling a New York branch of an international bank to produce information pertaintag t
foreign branches in response to an information subpoena (or, if necessary, acgp&aaB

& M Kingstone, LLC v. Mega Itil Commercial Bank Cq.15 N.Y.S.3d 318, 323 (1st Dep't

10



2015). Thus, it is unclear what the banks’ legal justification is for refusing to comigty
plaintiff's information subpoenas, and plaintiff has made no effort to compel the banks to
comply?

It is similarly unclear how appointing plaintiff as a receiver of Hebei's gntgpvould
ameliorate this situatiofrlaintiff would have me conclude that when a judgment creditor, armed
with a federal court judgment, serves discovery demands on a bank, the bank will not comply,
but if that same judgment creditor, armed with a receivership order, makesah@sdesnands,
then the banks will comply. Plaintiff has offered no evidence for this very finealish, and it
does not make sense to me. In either case, it seems likely that any beakeluctance to
disclose customer information is going to require a court order speciftliedisting it to do so,
and it makes no difference whether the order is presented by a judgment cnatbtomin name
or cloaked in the mantle of receivership. Consequently, it would be an improsidzaise of

the Court’s discretion to appoint plaintiff as a receiver.

% Relatedly, the Court mentioned at oral argument that it may reconsiderlies' decision to register the judgment
outside of this district in light of plaintiff's inability to collect evidence to da®aintiff has not renewed its
application.

11



CONCLUSION
Accordingly, plaintiff's motion [921] for contempt and to appoint a receiver is gaiat
the extent that plaintiff seeks a finding of contempt, but denied as to the remeiditf$ pées
requested, vihout prejudice to seeking such other enforcement mechanisms as may bdeavailab

to satisfy the judgment.

SO ORDERED.
Digitally signed by Brian M.
Cogan

U.S.D.J.

Dated: Brooklyn, New York
October9, 2015
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