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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SIMEON DUGGINS,
NOT FOR PUBLICATION
Retitioner, MEMORANDUM & ORDER
05-cv-432ZCBA)
-against-

ELIOT SPITZER, Attorney General
of the State of New York,

Respondent.

AMON, Chief United States District Judge
INTRODUCTION

Simeon Duggins brought this Petition far Writ of Habeas Corpus, pursuant to 28
U.S.C. § 2254, on September 1, 2005. He sedies fimm his New Yorkstate conviction for
first degree murder. Duggins’s initial petition, filpdo se requested relief on the grounds (1)
that the trial court’s decision &low cross-examination on a priofiminal incident violated his
due process right to a fair trigind (2) that the trial court edevhen it borrowed the definition
of “criminal transaction” for New York’s fitsdegree murder statute from New York’s double-
jeopardy statute, and that the evidence wadfingnt to convict him under the proper defini-
tion. On March 10, 2011, after reviewing the record, the Court afgegbcounsel for Duggins for
the purpose of briefing a third claim, whether thal court’s supplementgury instruction on
the “criminal transaction” element violated Duggins’s right to a jury determination of his guilt.
Counsel briefed this claim and alasserted a fourth,dhthe “same crimindtansaction” murder
statute is unconstitionally vague.

For the reasons set forth belddggins’s petition is denied.
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BACKGROUND

A. Underlying Facts

The following facts were elicited at Duggingigal. On July 3, 1999, Duggins went to the
Vanderveer Estates apartment complex in FitbBrooklyn with a .38 snub-nosed revolver.
He had heard that Franklin Dennis, a membeihefCrips gang, had ordered that any Crip en-
countering Duggins was to kitlim on sight. When harrived at the Vanaeeers, Duggins en-
countered another Crip named Wia Flowers. Duggins was sedrthat Flowers might attempt
to carry out Dennis’s order, de hid on the roof of one ofahapartment buildings. When he
came down from the roof four houeder, he again encounterec®ers. This time the two ar-
gued, and Duggins shot and killed him.eT8hooting took place at 1:40 a.m. on July 4, 1999.

Duggins realized that his shooting of Flow&rould only make Dennis more eager to see his
kill order carried out. But instead of fleeingetVanderveers, Duggins went back to the roof,
surveying the area and waiting for Dennis ppear. When he spotted Dennis without fellow
gang members, he crawled down the fire escapt up behind Dennis, and shot and killed
him. This second killing took place at 3:10 a.m. Duggins fled intacant apartment and was
able to escape from the Vamdeers by disguising himself in ween’s clothing. He was appre-
hended two weeks later in Sheepshead Bay, Byaoldpparently just after having taken LSD
and smoking marijuana.

After spending the night in a lling cell, Duggins aged to make a statement. He was read
his Miranda rights, signed a waiver, and then proceettecklate the above details about shoot-
ing Flowers and Dennis. The detectives askedl le repeat the stognd recorded his state-

ments as he did so. About an hour later, Dugigigain confessed, this time on video camera.



Duggins was charged with first degr murder under New York Penal Law
8§ 125.27(1)(a)(viii), which applies to a defendamow“with intent to cause the death of another
person . .. causes the death of such persoand as part of the same criminal transac-
tion . . . with intent to causerseus physical injury to or theedth of an addibnal person or per-

sons, causes the death of ddiional person or persons.”

B. Pre-Trial Motion to Dismiss the First Degree Murder Counts

On December 8, 1999, Duggins moved to disitisdfirst degree murder counts. He argued
that the evidence was legally insufficient to ot first degree murder because the killings of
Flowers and Dennis were not “part of themsacriminal transaction” as required under
§ 125.27(1)(a)(viii). SeeDec. 8, 1999 Mot., attached to D.E9. Duggins contended that as
used in this statute, the phrase “same crimirgaisaction” calls for a narrow interpretation and
“should not be confused with the definitioauhd” in another New York statute, New York
Criminal Procedure Law 8§ 40.10(2). D.E. #9568t Section 40.10(2), which is part of New
York’s statutory double-@pardy provision, states:

“Criminal transaction” means conduct whiebktablishes at least one offense, and
which is comprised of two anore or a group of acts either

(a) so closely related and connected impof time and circumstance of commis-
sion as to constitute a single criminal incident, or

(b) so closely related in criminal purpose or objective as to constitute elements or
integral parts of a sgle criminal venture.

Duggins reasoned that unlike 8 40(2), which is “written broagl to adequately protect poten-
tial defendants from being prosecuted twicetfer same offense,” § 125.27(1)(a)(viii) must be
construed narrowly “to protect a defendant frarfirst degree murder prosecution unintended by
the legislature.” D.E. #9 at 50Duggins claimed that the “ardhry meaning” of “transaction”

should apply, which, he contended, “begins with finst act of an activity, continues while the



activity is being carried out, and endghwthe act which concludes the activityd. at 51 (citing
People v. Fernande4173 Misc. 2d 938, 943 (Sup. Ct. Kings Cty. 1997)). This definition did not
contain an express temporal proy requirement; however, in hiwief, he arguethat the Kkill-
ings of Dennis and Flowers did not qualify as daeminal transaction” under this definition
because they were not connected “spatially mpteally” or “part of one continuous eventd.

at 53. Duggins’s motion to dismiss also arguedhe alternative that as applied to him, the
“same criminal transaction” element ofl85.27(1)(a)(viii) was “unconstitutionally vague and

over broad, as a matter of state and federal due prote:sst's5.

C. Trial and Conviction

Before trial, the court held §andovalhearing to determine whedr the prosecution could
introduce evidence of a past crime, an allegeshalt to which Duggins @l guilty when he was
a minor. The court precluded the evidence. Dugtgatfied at trial. He claimed that his con-
fessions to killing Flowers and Dennis had been involuntary. He denied that any of the events in
his elaborate confession had happened. Heiésstiiat when he gave the confession, he had
been hallucinating because of the LSD, he haidslept all night, and the police had promised
him leniency if he concocted a story of selfelefe. Tr. 445-482. He further testified that he
had asked for a lawyer—"The lady in my last cdds, Danielle”—but was not given one. Tr. at
452. Because of this last claim, the pms#ion asked the trial judge to modify t8andovakul-
ing so that the prosecutor could elicit the detail®uggins’s “last case.The trial court did so
and the prosecution cross-examined Duggimshe prior assault. Tr. at 485-88.

At trial, the parties also disputed the ddfon of “criminal transaction.” During a charge
conference on April 12, 2001, defense counsel objected that the model CJI charge on first degree

murder failed to define the term “criminal tran8an.” Tr. at 581. Irresponse, the trial judge



indicated that she intended togia charge that borrowed the aéfon of “criminal transaction”

from § 40.10(2). Tr. at 581-82, 588. AlthougHeatese counsel did not immediately object to

this definition during the April2 conference, hedliso by letter dated April 16, 2001, the morn-

ing of summations and the court’s charge to the j@geApr. 16, 2001 Letter, attached to D.E.

#9 at 41-43. In that letter, defense counselestpd that the court define “same criminal trans-
action” as “the process of carrying out some criminal activity, beginning with the first act of the
criminal activity in question and continuing turthe criminal activity is carried out and the
transaction completedld. at 43 (citingFernandez 173 Misc. 2d at 943). The letter also adopt-

ed by reference the positions advanced in Duggins’s December 8, 1999 submission in support of
his motion to dismiss the first degree murder coults.

The heart of the defense was that Duggidshdit commit the homicides. During the defense
summation on April 16, 2001, however, counsel did atgube jury thathe shooting of Dennis
“in a completely different section [from theéhaoting of Flowers], acss the street in the
Vanderveers, an hour-and-a-half later” could notbesidered the “same criminal transaction.”
Tr. at 680. Subsequently, outtbke presence of the jury, defersminsel again objected that the
evidence was insufficient to sustain a first @@gmurder conviction under a unitary “criminal
transaction” theory and again moved to disnties first degree murder counts. Tr. at 683-84.
The trial court denied the motion and rejedteel defense’s proposed definition of “same crimi-
nal transaction” in the April 16tter. Tr. at 684. Folloing the government’s summation, in
which the prosecutor argued to the jury that o killings would constitute the “same transac-
tion, whether it took a couple of hauor ten minutes,” Tr. at 715, thelge instructed the jury in
accordance with the definition tériminal transaction” in 8 40.10(2), Tr. at 739. Defense coun-

sel did not make another objemtito the “criminal transactionhstruction. Tr. at 750-54.



During deliberations the jury sea note asking the trial judge “[p]lease redefine same
criminal transaction with examples, especiaifyying how much time between the crimes in or-
der to call them part of the samaminal transaction.” Tr. ail61. The judge declined to give
examples, instead telling coungef both sides that she would silpgell the jury that “time is
only one of the factors.” Tr. &62. The judge then instructecetjury: “if you listen carefully,
you will see that time is one of the ways you deteenit. And there is another one as well.” She
then reread the definition i840.10. Tr. at 763. Defense cound& not object to the court’s
response to the jury’s question. Tr. at 761-69.

The jury convicted Duggins of first degree naher, finding that he tthintended to and did
kill Dennis and that he had intended to causeoasrphysical injury to Flowers and killed him.
At sentencing, Duggins admitted that he had &edrial “about almost earything” and that he
had in fact killed Flowers anbennis. Sent. Tr. d@7. The court sentenced him to twenty-five

years to life imprisonmenkd. at 21.

D. Direct Appeal

Duggins appealed his conviction. He argueth&éoAppellate Division (Lthat the trial court
erred when it modified itSandovalkuling; (2) that his confessins were involuntary and should
have been suppressed; and (3) that the triat’sdavoluntariness charge was inadequate. Dug-
gins did not make any challenge related to tis @ourt’'s definition of‘criminal transaction.”
The Appellate Division affirmedPeople v. Duggins766 N.Y.S.2d 702 (App. Div. 2d Dep't
2003). It found that th&andovalmodification was error but held that the evidence was harm-
less. It rejected the sewdand third claims outright.

Duggins was granted leave to appeal toGbert of Appeals, where he brought two claims:

(1) that the trial court emploglean overly broad definition dtriminal transaction” by import-



ing the definition from § 40.10(25nd (2) that the trial courtSandovakrror was not harmless.
Duggins contended that the trial court should hde®ned the “same criminal transaction” re-
quirement of § 125.27(1)(a)(viii) had been proposedhis motion to dismiss the first-degree
murder countsi.e. “in the ordinary, commonly understo@@nse of the words, as acts with a
close temporal and/or spatiarnection.” Def.’s CoA Br. at 44Duggins claimed that under this
definition, the evidence was insudiént to support his convictiofd. In the alternative, Duggins
argued that a new trial was warranted becauséritiecourt’s initial and supplemental jury in-
structions on the definition dtriminal transaction” denied ygins his “due mrcess rights to
be convicted only if the evidence supported his guilt beyond a reasonable douklackden v.
Virginia, 443 U.S. 307 (1979), to fair notice of witatnduct would constitute first-degree mur-
der, and to a fair trial.”ld. at 44,see also idat 75-77. Specifically, Dggins argued that after
the jurors asked for clarification about the temporal limitations in the term “same criminal trans-
action,” the trial judge improperly “disabusedhdm] of their common usage sense that some
temporal connection was neededid but for this erm “they might well have acquitted appel-
lant of both first degge murder counts.Id. at 75-77.

A divided Court of Appeals rejected Duggingiefinition of “criminal transaction” in
§ 125.27(1)(a)(viii). People v. Duggins3 N.Y.3d 522 (N.Y. 2004). Thmajority found that
§ 40.10(2) did indeed supply the proper definitionhe dissent would have adopted the first
prong of that definition—which requires artporal connection—but regted the second, which
requires that the acts be “so related in criminappse or objective” as tbe “integral parts of a

single criminal venture.” The majorifpund no basis for such a restriction.

! Although Duggins did not raise any claim regarding tHenifien of “criminal transaction” to the Appellate Divi-
sion, he adequately preserved the claim for review by the Court of Appeals pursuant to C.P5[1 14 Re@Peo-
ple v. Duggins3 N.Y.S.3d 522, 527 n. 4 (N.Y. 2004).
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Nevertheless, the majority also added another wrinkle. It found that even though the “same
criminal venture” prong of 8§40.10(2) says nothing about time, the language of
§ 125.27(1)(a)(viii), the murder stdé, “contemplates a virtual simultaneity, or at least contem-
poraneity,” between the acBuggins 3 N.Y.3d at 532. Accordingly, a finding of “same crimi-
nal transaction” under 8§ 125.27(1)(a)(viii) reepsr“contemporaneous conduct” regardless of
which prong of 8 40.10(2) the jufynds satisfied. Ultimately, thenajority held that the trial
court’s jury instructiorhad been correct despite its omissafra contemporaneity requirement.
The majority then found that the evidence wafigant to convict Duggins under either “crimi-
nal transaction” prong. It did haddress the trial colls response to the fjy's question regard-
ing the temporal relatedness necessarg fiamding of “same criminal transaction.”

The Court of Appeals summarily dismidsBuggins’s claim that the trial courtSandoval

error was not harmless, holding that it “does not warrant reveBag¢ins 3 N.Y.3d at 534.

DISCUSSION
|. AEDPA Standard of Review
Under the Antiterrorism and Effective DeathnBky Act (“AEDPA”), “a district court shall

entertain an application for a writ of habeagpes on behalf of a person . . . only on the ground
that he is in custody in violation of the Constibutior laws or treaties of the United States.” 28
U.S.C. § 2254(a). AEDPA furthgrovides that a federal habeasurt may grant relief from a
state court’s “adjudicaftion] on theerits” only if it resulted in a decision that was (1) “contrary
to, or involved an unreasonablepsipation of, clearly establishdéederal law, as determined by
the Supreme Court of the United States;” or“fised on an unreasonable determination of the

facts in light of the evidence presented ie Btate court proceeding.” 28 U.S.C. § 2254(d)(1)-

2).



A ruling on the merits is “contrary to” clegréstablished Supreme Cogprecedent if it “ar-
rives at a conclusion opposite to that reaclbgd[the Supreme] Court on a question of
law or. . . decides a case differently than [ther8me] Court has on a sd@tmaterially indistin-
guishable facts.Williams v. Tayloy 529 U.S. 362, 412-13 (2000). raling is an “unreasonable
application” of clearly established Supreme Court precedent if it “applied [Supreme Court law]
to the facts of [the] case in abjectively unreasonable mannéWbodford v. Visciotti537 U.S.

19, 24-25 (2002).

ll. Sandoval Modification

Duggins’s first claim is that thieial court violated his due prose right to a fair trial when it
allowed the prosecution to cross-examine him qmiar crime. The Appellate Court held that
allowing this cross-examination was error undereskaiv, but held that the error was harmless.
Duggins 766 N.Y.S.2d at 702. The Court of Appeals affirmi2dggins 3 N.Y.3d at 534. This
constitutes an adjudication on the merits, sosthge court decision is entitled to AEDPA defer-
ence.Sellan v. Kuhiman261 F.3d 303, 312 (2d Cir. 2001) (state court need not “explicitly refer
to either the federal claim or to relevant fedease law”). BecauseeahCourt of Appeals’s de-
termination was neither “contraty, [n]or involved an unreasoble application of, clearly es-
tablished federal law,” ggins’s claim is denied.

“[Flederal habeas corpus relief dorot lie for errors of state lawEstelle v. McGuire502
U.S. 62, 67 (1991). “[A] federal court is limited deciding whether aonviction violated the
Constitution, laws, or treaties of the United Statés.”at 68. Habeas relief is appropriate for

allegedly erroneous admission of evidence onlgnghts admission violates due process. The

2 The State also argues that Duggins'’s federal constitutioriad bias not been exhausted because his brief before the Court of
Appeals invoked mainly New York state haess error jurisprudence. The Court disges. Duggins cited federal cases, in-
voked due process, and alleged facts familiar to constitutional litiga&.Jackson v. Edward$04 F.3d 612, 618 (2d Cir.
2005). Even if the claim is unexhausted, the Court exercises its discretion to deny it on th&ee28ttl.S.C. § 2254(b)(2).
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admission of evidence violates due process onligefevidence is “sufficiently material to pro-
vide the basis for conviction or to remove readsa doubt that would hawexisted on the record
without it.” Dunnigan v. Keanel37 F.3d 117, 125 (2d Cir. 1998Fourts therefore routinely
reject claims where the suoh the evidence ahe petitioner’s guilt was overwhelmin8ee, e.g.
McKinnon v. Superintender55 F. App’x. 469, 473 (2d Cir. 2009p0uvatsos v. ErcojeNo.
08-cv-2049 (SJF), 2010 WL 5173569, at *14 (E.D.N.Y. Dec. 13, 2®8€)pr v. GreinerNo.
00-cv-5673 (JG), 2002 WL 31102612 *a8 (E.D.N.Y. Sept. 18, 2002).

Although the Appellate Division @e&led that the trial judge’decision was an abuse of dis-
cretion, this Court cannot conclude that it was maleof due process. Duggins’s three detailed
confessions presented overwhelmewdence of his guilt. There i reason to believe that the
jury would have credited Duggins’s implausibieconsistent account dfis allegedly coerced
confession if only they haldeen left in thedark about his past crimeAs such, the trial court’s
modification of itsSandovakuling did not violate du@rocess. The Court of Appeals’ denial of
this claim was therefore not contrary to onemeasonable application diarly established fed-

eral law.”

lIl. Definition of “Criminal Transactio n” and Sufficiency of the Evidence

Duggins’s second claim is that the trial d&rdefinition of “criminal transaction” in
§ 125.27(1)(a)(viii) was incorrect, and that untex proper definition the evidence was insuffi-
cient to convict him. The Court of Appeals held that the trial court was correct to borrow the
definition of criminal transaction in Penhbw § 125.27(1)(a)(viii) from Criminal Procedure
Law 8 40.10(2). This Court lacks “authority pace a construction on aagt statute different
from the one rendered by the highest court of the Stadérison v. Fankelb20 U.S. 911, 916

(1997). This Court therefore denies habeas relief on the ¢haithe state courts defined
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“criminal transaction” improperly. And because Court cannot substitute Duggins’s definition
of the statute for that adopted the Court of Appeals, there is neason to consider whether the
evidence was sufficient under his definition.

To the extent Duggins’s petition, construdakhally, challenges the sufficiency of the evi-
dence to convict him under 8 125.27(1)(a)(viii) defined by the trial court and Court of Ap-
peals, his claim is similarly #hout merit. The Court of ppeals found ample evidentiary sup-
port for the conviction. Th€ourt agrees that, undé@ackson v. Virginia“review of the record
in the light most favorable to the prosecutioavgals that] a rationdactfinder could [] have
found the petitioner guilty . . . .” 443 U.S. 307432979). The Court of Appeals’ decision was
therefore neither “contrary to, [n]or involved anreasonable applicatiarf, clearly established

Federal law.”

IV. Supplemental Jury Charge

Duggins’s third claim is that his due processtigha jury determinatio of his guilt of every
element of the offense was violated by the tt@lirt's supplemental jury charge. Specifically,
he objects to the trial court’s response te fiary’s note asking “how much time between the
crimes in order to call them geof the same criminal traastion,” when the court explained
“you will see that time is one of the ways you deti@e it. And there is another one as well.”
This, Duggins argues, is directly at odds witle Court of Appeals’ finding that “subdivision
(2)(a)(viii) contemplates a virtbaimultaneity, or at least cont@oraneity, between the ‘two or
more or a group of acts’ necessary to establish ‘same transaction’ first-degree murder, even acts
that are ‘elements or integral padf a single criminal venture.Duggins 3 N.Y.3d at 532. Ac-
cording to Duggins, the jury’question indicates that it wasrecerned about the time between

the killings; the trial court's @oneous supplemental instructidispossessed them of this con-
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cern, causing them to return a guilty verdilthough neither the majay nor the dissent’s
opinion in the Court of Appeals mentioned thepplemental instruction, this argument was
raised in Duggins’s brief to the Court of Appea&eeDef.’s CoA Br. at 75-77.

The State all but concedes tlilaé supplemental instruction wagor. It argues, however,
that even if the instruction @aechnically incomplete, the caBeople v. Dekle56 N.Y.2d 835
(1982), dictates that as a matter of State laavetements of a crimeeadetermined by reference
to the elements as charged to the jury withalyection. Suppl. Mem. in Opp. at 10. In the al-
ternative, it argues that any eria the charge did not deprive Duggins of due process, because
even if the jury had been properly instructdmbut the temporal proximity requirement, it would
have found that requirement satisfied by theety minute lapse between the two murdeds.at
6. For the same reason, the State arguestiyagrror in the charge was harmlekk.at 6-7.

The Court agrees with Duggins that the sapmntal jury instruction was technically incor-
rect, and it rejects the State’s argument uidkkle Nevertheless, it finds that the error did not
violate Duggins’s due process right to a jury deieation of guilt, as a properly instructed jury
would have returned the same verd®eeBlazic v. Hendersqro00 F.2d 534, 541-42 (2d Cir.
1990) (citingHenderson v. Kibhe431 U.S. 145, 156-57 (1977)). Inyaevent, even if the error
did amount to a constitutional violation, that error was harmi8es. Brecht v. Abrahamsd07

U.S. 619 (1993). The claim is therefore denied.

A. People v. Dekland Failure to Object

The State first invokeBeople v. Deklewhich held that “for th purpose of judging the legal
sufficiency of the evidence, the substantive elésmenh a crime are the elements as charged to
the jury without objection, rather than the elements as defined by statute or construed by the state

courts,”Deklg 56 N.Y.2d at 837; Suppl. Mem. in Opp.l4l. Because Duggs did not specifi-
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cally fault the jury charge for omitting a contemporaneity requirement, the State argues, that
charge dictates the elements of the crime.

The Dekle principle is not an alpurpose tool for defining sutastive elements; it is a
preservation rule designed ¢ocumscribe appellate revie®Bee People v. Grag6é N.Y.2d 10,
19 (1995). As neither the Appellate Divisionrrithe Court of Appeals relied on a procedural
bar, this Court declines to enforce a state proadule that the state courts did not themselves
seek to enforceSee Blazic900 F.2d at 538yVashington v. Harris650 F.2d 447, 450-51 (2d
Cir. 1981).

B. Merits

The Court now turns to the merits of Duggsnelaim that the supplemental instruction vio-
lated his due process right éojury determination of guilbeyond a reasonable doubt on each
element of the offens&eeSullivan v. Louisiana508 U.S. 275, 277-78 (1993) (due process
mandates that “[tlhe prosecution bears the buodgmoving all elements of the offense charged,
and must persuade the factfindeeyond a reasonable ddubf the facts necgsary to establish
each of those elements.” (internal citations omitteld) e Winship 397 U.S. 358, 364 (1970)
(“the Due Process Clause protects the aact@agginst conviction except upon proof beyond a
reasonable doubt of every fact necessary to cotestite crime with which he is charged”). He
argues that the supplemental instruction effetyiomitted an element of the offense—the con-
temporaneity requirement—and that the jumréiore could not have found it beyond a reasona-
ble doubt.

“In order to obtain a wribf habeas corpus in federal cbon the ground of error in a state
court’s instructions to the jury on matters of stiw, the petitioner must show not only that the

instruction misstated state law but also thatetier violated a right guanteed to him by federal
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law.” Casillas v. Scully769 F.2d 60, 63 (2d Cir. 1985). “[S]tata® free to define the elements
of, and defenses to, crimes,” but once they e so “federal dugrocess protects a defend-
ant from conviction unless he is shown in ia fgoceeding to have violated those lawddvis v.
Strack 270 F.3d 111, 123 (2d Cir. 2001J.0 determine whether a state court jury instruction
violated due process, the Second Circuit has fratimednquiry as requing the habeas court to
address three questions: (1) whether the juryun8bn was error under state law; (2) if so,
whether the charge “so infectedetantire trial that the resultirmpnviction violates due process”
underCupp v. Naughterd14 U.S. 141, 147 (1973); and (3) @, svhether the error is remediable
under AEDPADavis 270 F.3d at 124. If the Court finds that the instruction rose to the level of
a constitutional violation, it must also corsidwvhether that error was nonetheless harmless.

Neder v. United State521 U.S. 1, 15 (1999 alifornia v. Roy519 U.S. 2, 5-6 (1996).

I. Whether the Supplemental Instruction Was Error Under State Law

The Court of Appeals found that the appragridefinition for “criminal transaction” in
§ 125.27(1)(a)(viii) is found in C.P.L. 8 40.10(2%ection 40.10(2) has twdisjunctive prongs.
One is satisfied when acts are sufficiently relatetime and circumstance; the other is satisfied
when acts are so united by criminal motive or olbjecthat they are “parts of a single criminal
venture.” The majority alsdjowever, identified @other requirement for conviction under the
“same criminal transaction” murder provision tienot plainly stated in the text, namely: con-
temporaneity. This contemporaneity requiremaatives not from the definition of “criminal
transaction” as supplied by 8§ 40.2p(but rather from the tenses of the verb “cause” in §
125.27(1)(a)(viii) itself. Specificallya defendant is guilty if hecauseghe death” of one indi-
vidual and tausesthe death of an additional person” in the same criminal transaction. §

125.27(1)(a)(viii)) (emphasis added). The majoriterpreted the Legislature’s use of the present
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tense to imply that “any additional homicides miistcontemporaneous with the threshold inten-
tional murder,” regardless of which § 40.10(2) “anal transaction” prongt finds satisfied.
Duggins 3 N.Y.3d at 532.

At trial, the court correcthadopted § 40.10(2)’'s @mition of “criminal transaction.” But
when the jury sought cldication, the trial courtin its instruction sugested, albeit obliquely,
that the jury need not consideEamporal relatedness to return a guilty verdict under the “single
criminal venture” prong of the definition. Prior tllee Court of Appealsdpinion, it appears that
no one—not the trial court, trigounsel, the Appellate Divisiony appellate counsel—realized
that § 125.27(1)(a)(viii) carried a contemporanegguirement independent of the definition of
criminal transaction. Nonetheless, given tleu€ of Appeals’ interpration, the omission of a

contemporaneity requirement in the supplenigats charge was erraunder state law.

il. Whether the Error Violates Due Process Ur@epp v. Naughten
Having determined that the supplemental joharge was error under the interpretation of

§ 125.27(1)(a)(viii) made by the Court of Appeal® tiext question is whatr the error violates
due process. The standard for finding that moneous jury instructiowas “so prejudicial” as
to “support a collateral attacn the constitutiorlavalidity of a state couls judgment” is wheth-
er the instruction “so ifected the entire trial thakhe resulting conviction wvlates due process.”
Kibbe 431 U.S. at 154 (quotinGupp 414 U.S. at 147). Applyinthis standard, the Supreme
Court and the Second Circuit have held that petiteaee not entitled teelief where the record
makes clear that a properly instructed jwguld have returned the same verdKibbe, 431
U.S. at 156-57 (comparing instructions that wgireen with those thashould have been given
and concluding that additional instructions “would not have affected the verddtd2ic 900

F.2d at 541-42 (no due process violation wheression of defense in trial court instruction
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“would not have affectethe jury’s verdict”);Gibbs v. Donnelly402 F. App’x 566, 568 (2d Cir.
2010) (“We have declined to find a violation diie process where a justification charge would
not have affected the jury’s verdict. Williams v. SmithNo. 10-cv-3043 (JG), 2011 WL 96735,
at *7-12 (E.D.N.Y. Jan. 11, 2011) (applyiKgobe, Blazic andDavis); contrast Davis 270 F.3d
111 (finding that, unlike iBlazic “there is a substantial lik&lood that a properly instructed ju-
ry would have found in [petitioner’s] favor on the homicide charge”).

The only evidence in the record established the murders took place approximately ninety
minutes apart. The heart of Duggins’s defeats&ial was that he dinot commit the offense
and that the account of the killings he gavéims confessions was ey fabricated—an argu-
ment the jury obviously rejected. And Dugdmewn account—of both his motivations and his
course of conduct—was the primary and undispsiarce from which the jury could derive
facts about the killings themselves. These essibns established (a) that Duggins’s purpose in
both killings was to prevent Flowers and Denngsfrkilling him; (b) that immediately after kill-
ing Flowers, he fled momentarily to a park ahén returned to a roof in the Vanderveers to
watch for Dennis; (c) that he afped and then watched Dennis froime roof; and (d) that he de-
scended from the fire escape, snuck up on Deanis killed him. Because these facts are not
controverted, the only question is whether they constitute such weighty evidence of contempora-
neous conduct that a jury made aware oR28.27(1)(a)(viii)’'s contemporaneity requirement
would have found it satisfied. Th®ourt is satisfid that they do.

Had the jury been properly instructed, it wibilave been aware of a contemporaneity re-
guirement that is far from strict. This is esid from the Court of ppeals’ opinion generally,
and patrticularly from its discussion of the scifhcy of the evidence der § 125.27(1)(a)(viii).

In finding the evidence sufficient, it explained
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After killing [Flowers], defendant racdzhck to an area less than a block away
where he knew he would likely encoantDennis]. Although defendant had a
90-minute interval during which to leave, imstead chose to stay, determined to
“go on with it.” Carryingthrough on his continuing motivation to “squash” the
contract [on his life], defendant indeed went “on withby reloading his gun and
lying in wait for an opportunity to “cah[]” [Dennis]. Ultimately defendant com-

pleted exactly what he had set out to do: he came down from his rooftop sanctu-

ary, sneaked up on [Dennis] and shot him to death.

The spatial and temporal proximity @éfendant’s homicidal acts, all of which
were fueled by a common motivation, ddish that he acted during the “same
criminal transaction.” Indeed, defendantarious acts werboth “so closely re-
lated and connected in point of time ametumstance of commission as to consti-
tute a single criminal incident” and “stosely related in criminal purpose or ob-
jective as to constitute elements or integral parts of a single criminal venture.”
Put differently, defendant’s two homicidal acts wpeat of a continuous course
of conduct sufficient to edilish the contemporaneityecessary to constitute
“same transaction” first-degree murdeiDuggins 3 N.Y.3d at 533-34.

Informed by the Court of Appeals’ opinion, @trcourt would make a few things clear to a
jury. It would instruct that 825.27(1)(a)(viii) generally requiresahthe crimes be at least con-
temporaneous, but not necessarily simultaneous, etea jdiry finds that the acts were “parts of
a single criminal venture.” The judge migid on to explain that “contemporaneous” means
something like “belonging to the same timeperiod; occurring at about the same time.” Bryan
A. Garner, Garner's Modern American Usage {2003). Lastly, it woud likely explain that
the question of whether the evidence establisties contemporaneity necessary to constitute
‘same transaction’ first-degree murder” ca@ informed by surrounding context and circum-
stances. Thus, the jury would be tasked nitlh wiechanically applying some maximum time
cutoff, but rather with determining, as the Goafr Appeals did, whether “the two homicidal acts
were part of a continuous course of conduct.”

With these instructions, a rafial jury would be certain to find Duggins’s homicidal acts suf-

ficiently contemporaneous to be part of the “sarriminal transaction.” 1:40 A.M. to 3:10 A.M.

is not a very long time. During this interv@luggins took sequential, uninterrupted steps to-
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wards a singular objective, evidence of all of which comes aiggins’s own coherent narra-
tive. If any of the evidence #tal had been disputed, or ifuggins had taken even one interven-
ing action to break his contiguoasurse of conduct, this might be a harder case. But here the
jury was presented with overwheahyg evidence of contemporaneity.

It is true, of course, thatéhsupplemental instruction was givas a result of a question from
the jury. But the Court is not willing to view thqtiestion as evidenceathit was so concerned
by the ninety-minute interval between the killirthat it would have struggled with the question
even after being properly instructed. Moreovegrey the Court could conclude that the jury
was at one point concerned aboemporal relatedness, it will nalssume that the jury would
have remained irrationally concerned after bgingperly instructed. The Court is fully satisfied
that on the evidence elicitedtatl, a properly instructed junyould have returned the same ver-
dict. Duggins did not suffer a vidlan of his right to due process.

In any case, even if the Court were to find that the supplemental jury charge rose to the level
of constitutional error, Duggins walihot be entitled to relief becseithe error was harmless. It
is well-settled that an instctional error involving an omissioor misdescription of an element
of the offense—even when amounting to a tautgnal violation—is notconsidered a “struc-
tural error” requiringautomatic reversal of coiotion, but rather is theype of “trial error” sub-
ject to harmless error reviewsee Neder v. United StatéR1 U.S. 1, 15 (1999) (omission of an
element in a jury charge is subject to harmless error reviealifornia v. Roy 519 U.S. 2, 5-6
(1996) (misdescription of an elemt in a jury chargés subject to hartass error review)cf.
Hedgpeth v. Pulido555 U.S. 57, 58 (2008) (jury instruction alternative theories of guilt, one
of which was legally improper, isubject to harmless error revieWnited States v. Ferguspn

676 F.3d 260, 276-77 (2d Cir. 2011) (where the juigssructed on multiple theories of liability,
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one of which is defective, the defendant is “pgjudiced by the infirm instruction” if it “would
have necessarily found the defendant[] guilty on ainine properly instructetheories of liabil-
ity”). On collateral review, the standard for finditigat an error is harmless is less stringent than
on direct review: an error wilbe harmless unless it actuallydha “substantial and injurious ef-
fect or influence in determining the jury’s verdicBtecht 507 U.S. at 637. Therefore, alt-
hough they are technically distinictquiries, on collateral reviewvthe standards for finding that
an error is not harmless and for finding a duecpss violation are quiteimilar: both ask
whether the jury’s verdiatould have been different but for teeror. For substantially the same
reasons advanced above, then, the Court findsethet if the error in th trial court’s supple-
mental jury charge wereonsidered a violation of due process, it was harmless.

The Court need not reach the third step oDheisinquiry—whether therror is remediable

under AEDPADavis, 270 F.3d at 124.

V. Vagueness

Duggins’s final claim is thag 125.27(1)(a)(viii) iunconstitutionally vague. The parties did
not brief this claim to the Court of Appeal#thaugh, as noted, Duggins cursorily argued that the
definition of “criminal transaction” as chargedttee jury denied Duggins his due process right
to “fair notice of what conduct would constitutesttdegree murder.” Def's CoA Br. at 44. The
Court of Appeals briefly addressed the issugagfueness in its opiniosuggesting that use of
the § 40.10(2) definition of “criminal trangéan” rendered § 125.27(1)(a)(y sufficiently pre-
cise. Duggins 3 N.Y.3d at 529. (“[A]pplying the specied dictionary definition proposed by
defendant would render the statute vague, sanggethe Legislature surely did not intend.... By

contrast, CPL 40.10(2) defines ettgonvhat criminal conduct, battemporal and motivational,

% In contrast, on direct review, the court must find beyameasonable dotithat the error was harmless, and the
State bears the burden of pro@recht 507 U.S. at 630 (citinGhapman v. California386 U.S. 18, 24 (1967)).
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will lead to liability under subdivision (1)(a)(viipf the first-degree murder statute.”) The par-
ties both contend that this Court should presuratettie Court of Appeals adjudicated this claim
on the merits and that it is tledore entitled to AEDPA deferenc&uppl. Mem. at 25-26; Suppl.
Mem. in Oppat 32;see Harrington v. Richted31 S.Ct. 770, 784-85 (201T)menez v. Walker
458 F.3d 130 (2d Cir. 2006). The Court finds ttte Court of Appealstietermination that
§ 125.27(1)(a)(viii) is not unconstitutionally vaguas neither “contrary to, [n]or involved an
unreasonable application of, claestablished Federal law.”

Due process requires that a criminal offenseldfened “(1) with sufftient definiteness that
ordinary people can understand what condupta$ibited and (2) in a manner that does not en-
courage arbitrary and discriminatory enforceme8Bkilling v. United Statesl30 S. Ct. 2896,
2927-28 (2010). An offense need not, howeverieaeh“meticulous specificity” at the expense
of “flexibility and reasonable breadthGrayned v. City of Rockfordl08 U.S. 104, 110 (1972);
see United States v. Chestal®7 F.3d 600, 605 (2d Cir. 1999]%jome ambiguity in a stat-
ute’s meaning is constitutionally tolerable.”). In conducting a vagueness review, this Court
“must take the statute as thoughead precisely as the highesudoof the state has interpreted
it.” Kolender v. Lawsan461 U.S. 352, 355 n.4 (1983). And because the law challenged here
does not implicate First Amendment interests, @asirt must “uphold [it] . . . if the particular
enforcement at issue is consistent with the core concerns underlying the stédumaX v. Phil-
lips, 619 F.3d 187, 197 (2d Cir. 2010).

Applying this standard, thead@rt finds § 125.27(1)(a)(viii) suffiently definite. Duggins’s
primary vagueness argument is that the term “caitinsaction” means different things in dif-
ferent statutes. Mem. in Supp. at 25-27. Bingighat term, he arguesubdivision (1)(a)(viii)

enables arbitrary enforcement. Even if it were tthat definitions for “criminal transaction” are
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so varied, the argument fails. This is becauseCburt of Appeals adopted only one definition.
New York state’s courts, factfinders, and law eoément officials (not to mention this Court),
are bound by this construction—they are not fit@edopt whichever definition of “criminal
transaction” suits them.

Duggins next argues that the narrowed constmi@dopted by the Couof Appeals is itself
vague. This is because differgmties presented with the sansetfs could reach different results
about whether two acts are part of the same calhtiansaction or are contemporaneous. Again,
the Court is not persuaded. “[T]ip@ssibility that different jugs might reach different conclu-
sions” does not itself rendersgatute impermissibly vagu8mith v. United Stated31 U.S. 291,
309 (1977). Nor does the Court of Appeals’ glossthis particular state authorize “wholly
subjective judgments without stibry definitions, narrowing context, or settled legal mean-
ings.” United States v. William$53 U.S. 285, 306 (2008). Indeédjoes just the opposite, re-
placing the words “same crimintnsaction” with the articutad two-pronged test in § 40.10(2)
and pointing out a contextual guidepost in therfwf the contemporaitg requirement. And
finally, because 8§ 125.27(1)(a)(viigp clearly applies téhe sort of motivionally unified and
contiguous conduct for which Duggins was convicted, he may not challenge it for vagueness.
See Parker v. Leyy17 U.S. 733, 756 (1974).

The Court of Appeals’ decision was neitlieontrary to, [nJor an unreasonable application

of” the Supreme Court’s vagueness precedents.
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CONCLUSION

For the above reasons, Duggins’s petition is denied. Since Duggins has not made “a substan-
tial showing of the denial of a constitutional right,” no certificate of appealability shall issue.

The Clerk of Court shall enter judgmt accordingly and close this case.

SO ORDERED.

Dated: Brooklyn, N.Y.
September 28, 2012

/sl
Carol Bagley Amon
Chief United States District Judge
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