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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
TZVI WEISS, et al., :
Plaintiffs, :

: OPINION AND ORDER

: 05-cv-4622 (DLI) (MDG)
-against- :
NATIONAL WESTMINSTER BANK PLC, :
Defendant. :
__________________________________________________________ X
NATAN APPLEBAUM, et al., :
Plaintiffs, :

: 07-cv-916 (DLI) (MDG)
-against- :
NATIONAL WESTMINSTER BANK PLC, :
Defendant. :
__________________________________________________________ X

DORA L. IRIZARRY, U.S. District Judge:

This is a consolidated action pursuant te divil liability provision of the Antiterrorism
Act of 1992 (“ATA”), 18 U.S.C. 8§ 2333(a) § 2333(a)”). Plaintiffs, approximately 200
individuals and estates of peopléno are deceased (collectively, “Plaintiffs”), seek to recover
damages from Defendant National WestminstankBRaLC (“Defendant”) in connection with 15
attacks in Israel and Palestinéegedly perpetrated by HamasSeg generallyFifth Am. Compl.,
(“WeissFAC”), WeissDkt. Entry No. 141; Compl. EpplebaumCompl.”), ApplebaumDkt.

Entry No. 1)* Specifically, Plaintiffs allege that Defendant is civilly liable pursuant to the

1 Citations to the WeissDkt.” are to docket 05-c4622. Citations to theApplebaumDkt.” are to 07-cv-916.
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ATA's treble damages provision for: (1) aidiagd abetting the murder, attempted murder, and
serious physical injury of Amearan nationals outside the Unitedatess in violation of 18 U.S.C.
8 2332; (2) knowingly providing material suppoor resources to a Foreign Terrorist
Organization (“FTO”) in violation of 18 U.8. § 2339B; and (3) willfully and unlawfully
collecting and transmitting funds with the knowledge that such funds would be used for terrorist
purposes in violation of 18 U.S.C. § 2339@egjssFAC 11 579-97ApplebauntCompl. 11 426-
44.) Defendant moves for dismissal of this @ctior lack of personglrisdiction pursuant to
Rule 12(b)(2) of the Federal Rules of CiviloBedure, or in the trnative, for summary
judgment pursuant to Rule 56SdgeDef.’s Mem. of Law in Supp. of Mot. to Dismiss (“Def.’s
Mem.”), WeissDkt. Entry No. 327.) Plaintiffs oppose.SéePls.” Mem. of Law in Opp’'n to
Mot. to Dismiss (“Pls.” Opp’n”)WeissDkt. Entry No. 329.) For the reasons set forth below,
Defendant’s motion is deniad its entirety.
BACKGROUND?
The Parties
Plaintiffs’ claims arise from 15 attacks thatcurred in Israel and Palestine between

approximately 2002 and 2004, which allegedly were perpetrated by HaBees Weiss v. Nat'l

Where the same document has been filed on both dockets, the Court cited/essizocket only, as it is the lead
case.

2 The Court assumes familiarity with the facts underlying this action, which are summarized more fully in the
Court’s March 28, 2013 Opinion and Order on Defendant’'s motion for summary judgi@eatVeiss v. Nat'l
Westminster Bank PLCWeiss IT), 936 F. Supp. 2d 100 (E.D.N.Y. 2013gcated768 F.3d 202 (2d Cir. 2014).

The facts recounted herein are drawn from the statement of facts set forth in that Opinion and Order, affidavits
and/or testimony submitted in connection with the motions for summary judgment that were the subject of that
Order, the pleadings, and certain materials submittethéyparties in connection with the instant motiosee

Baron Philippe de Rothschild, S.A. v. Paramount Distillers,, 1923 F. Supp. 433, 436 (S.D.N.Y. 1996) (“Matters
outside the pleadings, however, may also be considered in resolving a motion to dismiss for lack of personal
jurisdiction pursuant to Fed. R. Civ. P. 12(b)(2) without converting it into one fomsumy judgment.”) (citing

Visual Sciences, Inc. v. Integrated Comms., B80 F.2d 56, 58 (2d Cir. 1981)).

® Hamas is an acronym for “Harakat al-Mugawama lakig/ya,” also known as the “Islamic Resistance
Movement.” WeissFAC. 11 n.1.)



Westminster Bank PLC'Weiss 1), 936 F. Supp. 2d 100, 103 (E.D.N.Y. 2013). Plaintiffs
comprise approximately 200 United States natomweho were injured irthose attacks, the
estates of persons killed in tleoattacks, and/or family members of persons killed or injured in
those attacksld.

Defendant is a financial institution ingwmrated and headquartered in the United
Kingdom. Id. At the time of the events giving rise tlus action, Defendant allegedly conducted
business in the United Statesadhgh an office in Houston, Texas and certain “agencies” in
Connecticut and New York, including a branch lamain New York City. (Defendant’s “New
York Branch”)? 1d. Defendant purportedly used its New Ydkanch as an intermediary bank
to execute U.S. Dollar denominated trastgms requested bys customers. SeeDep. Tr. of
Neil Trantum (“Trantum Dep.”) at 90:4-5, Ex. 97 tiwe Decl. of Valerie Schuster in Supp. of
Def.’s Mot. for Summary Judgmend/eissDkt. Entry No. 267see alsalr. of Oct. 8, 2015 Oral
Argument (“Tr.”) at 4:19-7:8 (“When the customers asked for funds to be denominated in
dollars, it was necessary to go through thisregpondent banking track because [Defendant]
didn’t deal in dollars dirdty, it dealt in dollars trough its New York [B]ranch.”))

Among other customers, Defendant mairgdirbank accounts ihondon for Interpal,
a/k/a the Palestine Relief & Development Fun#/aaPalestinians Relief & Development Fund
(“Interpal”), a non-profit orgamiation registered in the Unite€ingdom and self-described as
providing humanitarian aid to viaus charitable organizatiorisroughout Jordan, Lebanon, and
the Palestinian territoriesSee Weiss 11936 F. Supp. 2d at 104. During the time Interpal had
accounts with Defendant, it transferred moneyctotain charitable organizations (each a

“Charity,” and collectively the “Charities”)that Plaintiffs conted actually were front

* The parties do not clearly elucidate the corporate relationship between Defendant and its New York location.
Accordingly, the Court uses the term “New Yd@kanch” as a matter of convenience only.
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organizations for HamasSee Id.at 104, 111. Plaintiffs allegbat Defendant aided Hamas by
maintaining Interpal’s accounts and sending monef@oCharities on Intpal’s behalf, despite
knowing that Interpal supported Hamasee Id.at 111. While a number of the transfers
Defendant made to the Charities behalf of Interpal never wethrough the United States, the
parties agree that Defendant executed 196 s$ransfers through its New York Branch (or
otherwise through correspondent bank accoundéd Defendant maintained in New York)
(collectively, the “New York Transfers”), each response to a specific request by Interpal to
send funds in U.S. Dollars SéeOct. 16, 2015 Osen Lt\WeissDkt. Entry No. 335.) Each New
York Transfer was initiated by Defendant amdited through a correspondent bank account in
New York, then was directed ftine benefit of the spective Charity to aeparate correspondent
account maintained by that Charity’s bank in New Yoi&eeDef.’s Mem. at 5-6see alsdlr. at
4:23-5:13.)
Il. Procedural History

In September 2005 and March 2007, respectively Wessand ApplebaumPlaintiffs
brought separate actions against Defendant in this Court. Thd autiglaints, and every
amended complaint thereafter, alleged thafeDa&ant is subject both to general personal
jurisdiction (“general jurisdiction)’and specific personal jurisdioti (“specific jurisdiction”) in
the United States. See Weis&AC | 4;ApplebaumCompl. § 4.) Thé&NeissPlaintiffs served
Defendant with process at itseagies and/or offices in New ¥l Texas, and Connecticut in
September and October 2008NdissDkt Entries Nos. 3, 7, 8.)Thereafter, Defendant moved
for dismissal of theWeissaction pursuant to Rule 12(b)(6declining to contest personal
jurisdiction at that time. SeeMot. to Dismiss WeissDkt. Entry No. 38.) The late Honorable

Charles P. Sifton, then presiding, denied the mdtiodismiss with respec¢o Plaintiffs’ claims



that Defendant provided material supportae FTO and knowingly transmitted funds that
financed terrorism, but dismissed Plaintiffstiag and abetting claim, with leave to amend.
Weiss v. Nat'| Westminster Bank PL@Veiss 1), 453 F. Supp. 2d 609 (E.D.N.Y. 2006). In the
Applebaumaction, Defendant voluntarily accepted servisee(Applebaurdkt. Entry No. 6),
and thereafter filed a motion to dismiss. ApplebaumDkt. Entry No. 13.) The parties
subsequently resolved that motion by stipolat absent any objectn by Defendant as to
personal jurisdiction. See Applebaurdkt. Entry Nos. 26, 28.) By order dated December 27,
2007, the Court formally consolidated WeissandApplebaunactions.

Extensive merits discovery between thetipa ensued. On March 22, 2012, Defendant
moved for summary judgment digsing the consolidated action, kadgain declined to raise a
defense of lack of personal jurisdictiorGege WeisBkt. Entry No. 264.) By Opinion and Order
dated March 28, 2013, the Court granted summadgment in favor of Defendant on each claim
and dismissed the action in its entirety, finding that Plaintiffs had failed to establish that a
genuine issue of material fagkisted as to the requiregienterelement of their claimsWeiss
II, 936 F. Supp. 2d at 120. Plaintiffs subsequently appealed the dismissal to the Second Circuit
Court of Appeals. On September 22, 2014, the Second Circuit vacated this Court’s decision and
remanded the consolidated action for further proogsd ruling that there we triable issues of
fact as to whether Defendant’s knowledge in transferring funds on behalf of Interpal satisfied the
statutoryscienterrequirements under 8 2333(a)Veiss v. Nat'| Westminster Bank P(L@Veiss
l11™), 768 F.3d 202 (2d Cir. 2014.)

Upon remand, Defendant notifidde Court that, in light afhe Supreme Court’s decision
in Daimler AG v. Baumanl34 S. Ct. 746 (2014), it intended dssert a personal jurisdiction

defense for the first time in these proceedingSeeQct. 17, 2014 Friedman LtA\VeissDkt.



Entry No. 316.) Decided in January 20Dgimler addressed the extent to which a forum State
may exercise general jurisdiction over a fgreicorporation. Revisiting its past personal
jurisdiction jurisprudence, theureme Court clarified that a corporation is subject to general
jurisdiction in a forum State dnwhere its contacts are “somtinuous and systematic,” judged
against the corporation’s nationwiénd worldwide activities, thatis “essentially at home” in
that State.Daimler, 134 S. Ct. at 761 & n.20 (quotitigpodyear Dunlop Tires Operations, S.A.
v. Brown 131 S. Ct. 2846, 2851 (2011)) (internal quotation marks omitted). Aside from the
“exceptional case,” the Supreme Court explaineshrporation is at homand subject to general
jurisdictiononly in a State that represents its formalga of incorporation or principal place of
business.See 1d& nn.19-20. The Supreme Court emphagitteat the “exceptional case” exists
only in rare and compelling circumstances like thosBarkins v. Benguet Consol. Mining Co.
342 U.S. 437 (1952), where a foreign corporatimaintained a surrogateeadquarters in Ohio
during a period of wartime occupation in its native Philippirteése Idat 755-56 & nn.8, 19.

Citing Daimler, (seeFeb. 6, 2014 Friedman Ltr.), Defendant filed the instant motion to
dismiss this action pursuant to Rule 12(b)(2tled Federal Rules of Civil Procedure. In the
alternative, Defendant contends that it igitesd to summary judgmerdismissing Plaintiffs’
claims because, at most, it is subject to pelsjmiadiction in New York only with respect to
the 196 transfers it executed on behalf of lrdersing correspondent accounts in New York.
(SeeDef.’s Mem. at 18-24.) Renewing argumefrsm its prior summary judgment motion,
Defendant contends that no reasonablerjoonld find that it possessed the requisiteenterto
establish liability unde the ATA when making those New York Transfers, nor could a
reasonable juror find that its adties as of the date of thestransfers proximately caused

Plaintiffs’ injuries.



Plaintiffs oppose the instant motion, arguingaabreshold matter that Defendant waived
a personal jurisdiction defense by failing téseaone in its prior motions to dismiss téeiss
andApplebaumactions, then actively litigating this case for several ye&@seHl.s’ Opp’n at 3-
10.) Plaintiffs further argue tha¢ven if the Court declines fond that Defendant waived its
personal jurisdiction defense,still may exercise specific jtliction over Defedant based on
its contacts with New York and the broader @diStates, including most significantly the New
York Transfers. $ee Idat 12-25.)

On October 8, 2015, oral argument viidd on Defendant’s motion.Sée generallyr.)
Following argument, at the Court’'s requesite parties provided additional information
concerning the extent of the traesf Defendant made to the Chaston behalf of Interpal, and
the portion or percentage of tleogansfers that went througtew York or the broader United
States. $eeWeissDkt. Entry Nos. 335, 336.) This decision followed.

DISCUSSION

Waiver

Taken together, Rules 12(g)(and 12(h)(1) of the Fedér&ules of Civil Procedure
provide that a party that movés dismiss an action, but omits awmailable personal jurisdiction
defense, forfeits that defense. Even a partydbatplies with those rules may forfeit the right to
contest personal jurisdiction if unduly delays in asserting thatjint, or acts inconsistently with
it. See, e.g.Insur. Corp. of Ireland, Ltd. v. Compagnie des Bauxites de GuittdeU.S. 694,
702-04 (1982)Hamilton v. Atlas Turner, Inc197 F.3d 58, 61-62 (2d Cit999). However, an
exception exists where a defendant seeks to asgensonal jurisdiction diense that previously

was not available, as it is well recognizeatttia party cannot be deemed to have waived



objections or defenses which waret known to be available atehime they could first have
been made.'Holzsager v. Valley Hosp646 F.2d 792, 796 (2d Cir. 1981).

Here, Plaintiffs argue that Defendant waivedpersonal jurisdiction defense by omitting
that defense from its prior motions to dismiss ¥eissand Applebaumactions, then actively
litigating this case over theoarse of several years.SePl.s’ Opp’'n at 3-10.) However,
Plaintiffs’ argument is foreclosed Wyucci America, Inc. v. Weixing K(iGucci II'), 768 F.3d
122 (2d Cir. 2014). I&ucci ll, non-party Bank of China appealdm an order of the district
court compelling it to comply with an asseéeze injunction and certain disclosures. For
purposes of that order, the dist court assumed that Bank Ghina was subject to general
jurisdiction in New York because it nméained branch locations ther&ee Gucci Am. Inc., v.
Weixing Li(“Gucci '), 2011 WL 6156936, at *4 n.6 (S.D.N.Y. Aug. 23, 201\13cated768
F.3d 122. While the appeal washpeng, the Supreme Court decidedimler, prompting Bank
of China to assert an objection that it was ntjett to general jurisdiction in New York. That
objection ordinarily would have been waived bessit was not raised ithe district court.
However, the Second Circuit declined to findivea, explaining that Bank of China’s personal
jurisdiction objection wa not available untiDaimler cast doubt upon, if not aught abrogated,
controlling precedent in this Circuit holding theaforeign bank with a branch in New York was
subject to genergurisdiction here. Seeld. at 135-36 (citingWWiwa v. Royal Dutch Petroleum
Co,, 226 F.3d 88, 93-95 (2d Cir. 2000)) (emphasis in original).

The same conclusion is compelled in thsse. Under controlling precedent in this
Circuit prior toDaimler, Defendant was subject to gengralsdiction in New York because it
had a New York Branch through which it routinely conducted busin€ascci Il expressly

acknowledged that, in the wake @&imler, contact of such a nature with a forum State, absent



more, is insufficient to sustain genepalisdiction over a feeign corporation.See Gucci 11768
F.3d at 134-35. Accordingly, just as tBaimler ruling permitted Bank of China to raise its
personal jurisdiction objection iGucci I, it similarly permits Defendant to assert its personal
jurisdiction defense at this juncture. It follottmt Defendant did not wasvthat defense, having
asserted it promptly aft&aimler first made it available.

Other courts in this Circuit, relygnon the Second Circuit's application Daimler in
Gucci ll, have held similarly. See, e.g., In re LIBOR-BasednFinstruments Antitrust Litig.
2015 WL 4634541, at *30-31 (S.D.N.Y. Aug. 4, 2013)West 57th St. Realty Co., LLC v.
Citigroup, Inc, 2015 WL 1514539, at *5-7 (S.D.N.Y. Mar., 3015). Plaintiffs do not provide
any valid reason why this Court should defanin those decisions, or ignore the clear guidance
of Gucci Il. At best, Plaintiffs argue that, iféghSupreme Court narrowed the law on general
jurisdiction, it did sothree years beforBaimler in Goodyear 131 S. Ct. 2846, in which case
Defendant waived its personal jurisdictionfetese by waiting too long to assert itSegPl.s’
Opp’n at 7-10.) Plaintiffs’ argumentniils limited support outside this CircuiSee, e.g.Am.
Fidelity Assur. Co. v. Bank of N.Y. Mell&014 WL 4471606 (W.D. Okla. Sept. 10, 205:4)'d
2016 WL 231474 (10th Cir. 2016ilmore v. Palestinian Intén Self-Government Auth8 F.
Supp. 3d 9 (D.D.C. June 23, 2014). However, tbearCis not aware ofrgy authority in this
Circuit holding thatGoodyeay rather tharDaimler, narrowed the law on geral jurisdiction.
To the contrary, the issue was briefed@occill and the Second Circuititimately held that
Daimler effected the relevant change in the faviee Gucci 1768 F.3d at 135-3Gee also 7
West 57th St2015 WL 1514539, at *6-7 (rejecting argument Babdyearaltered the law on

general jurisdiction, asGucci Americaunequivocally holds . . . th&taimler effected a change

® See, e.gl etter Brief of Bank of China et alGucci Am., Inc. v. Bank of China014 WL 1873367, at *3 (2d Cir.
Apr. 8, 2014).



in the law.”)

The Second Circuit recently reaffirmed that holdind®mwn v. Lockheed Martin Corp.
2016 WL 641392, at *6-7 (2d Cir. Feb. 18, 2016)here, the Second Circuit explained that
“Goodyearseemed to have left open the possibititt contacts of ubstance, deliberately
undertaken and of some duaatj could place a corporation ‘at home’ in many locationd.”at
*7. However,Daimler all but eliminated that possibilityconsiderably alter[ing] the analytic
landscape for general jurisdicti” by more narrowly holding that, aside from the truly
exceptional case, a corporation is amleoand subject to general jurisdictionly in its place of
incorporation or princiggplace of businessld.; see also Daimlerl34 S. Ct. at 760 Goodyear
did not hold that a cogration may be subjetd general jurisdictiomnly in a forum where it is
incorporated or has its principal place of business”) (emphasis in original). As Defendant relies
on that newly articulategrinciple of law for itspersonal jurisdiction defeasit reasonably could
not have raised that defense priobD@mler.

Plaintiffs also erroneouslyoatend that Defendant actuatigntested persohpurisdiction
in this case as early as 2006, airleast could have, despi®w asserting tit its personal
jurisdiction defense onlpecame available aft&aimler. (Pl.s’ Opp’n at 6¢.) Plaintiffs base
their argument on representations by Defendaait it does not conduct business in the United
States, which Defendant made in: (1) a December 2006 submission to the magistrate judge; and
(2) Defendant’'s November 2006 answertie second amended complainSeéEx. A to the
Oct. 16, 2015 Osen Ltr.) Upon review, the Cdimtls that neither filing reasonably can be
construed as asserting an objeatas to persongirisdiction.

In particular, in its 2006 sumission to the magistrate judge, Defendant emphasized its

lack of business activity in the United Statedy in the context of arguing that it would be
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unduly burdensome to disclose businessmmaintained in the United KingdomSedeDef.’s

Opp’n to PL.s’ Discovery MotionWeissDkt. Entry No. 83, at 20.)Although the magistrate
judge’s order on the discovery motions at issuechan a footnote, that Defendant had waived a
personal jurisdiction defense by not raising one in its ansseer,Weiss v. Nat'| Westminster
Bank PLC 242 F.R.D. 33, 36 n.5 (E.D.N.Y. 2007), the Gaieclines to treat that ruling as the
law of the case in light of the intervening change in the law effect&hbyler. See Johnson v.
Holder, 564 F.3d 95, 99 (2d Cir. 2009) (“We may depart from the law of the case for cogent or
compelling reasons including an intervening chaimglaw . . .”) (intenal quotation marks and
citation omitted).

Plaintiffs’ argument that Defendant couldvikaasserted a persdnarisdiction defense
earlier in this case fares no better. The cruRlaintiffs’ argument is that, if Defendant really
conducted no business whatsoever in the UnitateStas it represented in 2006, then Defendant
had a valid basis to contest rpenal jurisdiction even under pBaimler precedent.
Nevertheless, as discussed, angument by Defendant prior aimler that it was not subject
to personal jurisdiction in New York would hakeen futile because Defendant had a branch in
New York during the timeframe relevant to the Court’s jurisdictional inqugeGucci Il, 768
F.3d at 135-36see alsd?orina v. Marward Shipping Co., Ltdb21 F.3d 122, 128 (2d Cir. 2008)
(“In general jurisdiction cases, we examine &ddant’s contacts with the forum state over a
period that is reasonable under the circuntd#ar-up to an including the date the suit was
filed.”) The Court declines to find that Defendantfailing to raise a futile argument, waived its
personal jurisdiction defense.

Finally, Plaintiffs argue in passing that, euvkan objection as to general jurisdiction was

unavailable to Defendant prior Bmimler, Defendant still could have challenged the existence of
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specific jurisdiction earlier in this case. Howevany challenge to that effect would have been
purely academic because, regardless of the outcbefendant still would have been subject to
general jurisdiction in New York under existing latvthe time. To the extent Defendant failed
to contest specific jurisdiction at an earlier time, the Court is satisfied it was for that reason.
Accordingly, the Court concludesahDefendant did not viize its personal jurisdiction defense.
Il. Personal Jurisdiction

A. Legal Standard

Once personal jurisdiction has been chakehg“the plaintiff bears the burden of
establishing that the court hasriggiction over the defendant.”"Bank Brussels Lambert v.
Fiddler Gonzalez & Rodrigued71 F.3d 779, 784 (2d Cir. 1999Dn a motion to dismiss for
lack of personal jurisdiction, ¢hplaintiff need only make jarima facieshowing that jurisdiction
exists to satisfy that burdergee Dorchester Fin. Secs., Inc. v. Banco BRJ, B2&.F.3d 81, 84
(2d Cir. 2013). Where, as here, discovergarding a defendant’s fom contacts has been
conducted but no evidentiary hearihgs been held, the “plaintiff[’'sprima facie showing,
necessary to defeat a jurisdiction testing motimust include an averme of facts that, if
credited by [the ultimate trier of fact], would suffice to establish jurisdiction over the
defendant® Chloé v. Queen Bee of Beverly Hills, LLEL6 F.3d 158, 163 (2d Cir. 2010)
(quoting Metro. Life Ins. Co. v. Robertson-Ceco Corp4 F.3d 560, 567 (2d Cir. 1996))
(alterations in original). Th€ourt must “construe the pleadings and affidavits in the light most
favorable to plaintiffs, resoimg all doubts in their favor.”"Porina, 521 F.3d at 126. However,

the Court is not to “draw argumentativierences in the plaintiff's favorRobinson v. Overseas

® No jurisdictional discovery has been ordered in this matter. However, in the course otliseuitsry, Plaintiffs
sought and obtained extensive disclosure concerning themejaviadictional facts. As such, the parties agree that
further discovery directed to the jurisdictional facts would be unnecessaeeTr( at 15:22-16:1see alsdDef.’s
Mem. at 7 n.8.)
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Military Sales Corp. 21 F.3d 502, 507 (2d Cir. 1994) @nhal quotation marks and citation
omitted), or “accept as true a legal cosaiun couched as a factual allegatioddzini v. Nissan
Motor Ca, Ltd., 148 F.3d 181, 185 (Zgir. 1998) (quoting?Papasan v. Allain478 U.S. 265, 286
(1986)).

To make aprima facie showing that personal jurisdion exists, a plaintiff must
demonstrate: “(1) proper servioé process upon the defendant; §3tatutory basis for personal
jurisdiction over the defendant; &n(3) that [the court’'s] exercise of jurisdiction over the
defendant is in accordance with constitutional due process princigistud v. Tyson Foods,
Inc., 91 F. Supp. 3d 381, 385 (E.D.N.Y. 2015) (citlrgci ex rel. Licci v. Lebanese Canadian
Bank, SAL(“Licci I”), 673 F.3d 50, 59-60 (2d Cir. 2012)). Here, because Defendant does not
dispute that it properly was servedth process, the Court’'s analysis primarily is a two-part
inquiry to determine whether there is a statytioasis for jurisdiction, and, if so, whether due
process is satisfied.

In conducting this analysis, the Court tdiguishes between general and specific
jurisdiction. General or “all-pmose” jurisdiction is “based aime defendant’s general business
contacts with the forum state and permits a clougixercise its power in a case where the subject
matter of the suit is unrelated to those contactdfetro. Life 84 F.3d at 568 (quoting
Helicopteros Nacionales de Colombia, S.A. v. H#fi6 U.S. 408, 414-16 & nn.8-9 (1984)). In
contrast, specific or “casenked” jurisdiction depends “onetrelationship among the defendant,
the forum, and the litigation¥Walden v. Fiore134 S. Ct. 1115, 1121 (2014)d is said to exist
where “a State exercises persoaisdiction over a defendant insait arising out of or related
to the defendant’'s coamtts with the forum.” Metro. Life 84 F.3dat 567-68 (quoting

Helicopteros 466 U.S. at 414-16 & nn.8-9).
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B. General Jurisdiction

A court may exercise general jurisdiction ogeforeign corporation to hear any and all
claims against it when the corporation’s affiliations with the forum State are so continuous and
systematic as to render it essentially at home th@eodyeay 131 S. Ct. at 2851 (citinnt’l
Shoe Co. v. Washingto826 U.S. 310, 317 (1945)). Here, ituadisputed that New York is
neither Defendant’s principal place of mess nor its place of incorporationrSeeWeissFAC
439; ApplebaumCompl. § 288.) Therefore, Defendannhist at home in New York under either
of the two paradigm bases for general jurisdiction discussedimler. See Daimlerl34 S. Ct.
at 760. It follows that exercising general jurcsebn over Defendant would not comport with the
principles of due process articulated Daimler unless this is an exceptional case, akin to
Perkinsg 342 U.S. 437, where Defendant’s contacts Wéhw York are so submntial and of such
a nature as to render it egally at home thereSee Daimler134 S. Ct. at 761 n.19.

The Court has little difficulty concluding thtte facts here do not present an exceptional
case. Defendant’s alleged contacts with New Yand nowhere near aslstantial as those in
Perking where the defendant corporation maintaiaedirrogate headquarters in Ohio, the forum
State. ld. By contrast, Defendant in this case metedd a New York Branch, which it used just
for that discrete element of its worldwide operatitmst required clearing U.S. Dollar transfers.
See Brown 2016 WL 641392, at *8 (for purposes af general jurisdiction analysis, a
corporation’s in-forum conduct rsti be assessed “in the cexit of the company’s overall
activity” throughout the United St and the world) (citin@aimler, 134 S. Ct. at 762 n.20)
(emphasis omitted). In fact, such contacts W#w York are even more attenuated than those
maintained by Bank of China iGucci Il, which the Second Circuit deemed insufficient to

permit the exercise of general jurisdictidBee Gucci [I1768 F.3d at 135.
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Moreover, Defendant’'s New Yorgontacts fall far short of the contacts maintained with
Connecticut by Lockheed Martin (“Lockheed”)etlcorporate defendantahwas the subject of
the Second Circuit’s recent decisionBrown For example, Lockheambntinuously maintained
a physical presence in Connecticut for overygars, ran operations oof as many as four
leased locations in the State, employed up te@kers there, and derived about $160 million in
revenue from its Connecticut-based work during the relevant timefraBewn 2016 WL
641392, at *6-7. Nevertheless, the Second Circuit tiedt those facts stibid not rise to an
exceptional case that would suppgeneral jurisdiction over Lockheed in a forum where it
neither was headquarteredr incorporated.ld. at *7-9. In reachingts decision, the Second
Circuit emphasized that a corporation’s “meentacts” with such a forum, “no matter how
systematic and continuous, are extraordinarily unlikely to add up to an exceptional Idase.”
*8 (internal quotation marks omitted)siven the fact that neith&ucci Il nor Brownamounted
to an exceptional case, the instant case clearlgtiexceptional either. Accordingly, in light of
Daimler, there is no basis for the Court to exercise general jurisdiction over Defendant in New
York.

C. Specific Jurisdiction Under Rule 4(k)(1)(A)

Rule 4(k)(1)(A) of the Federal Rules of @i Procedure permits a federal court to
“exercise personal jurisdiction to the extent of the applicable [State] statuRetérson v.

Islamic Republic of Iran2013 WL 1155576, at *11 (S.D.N.Y. Mar. 13, 2018fd 758 F.3d

" Lockheed also was formally registered to do business in Connecticut. Notably, the Second Circuit declined to
interpret the Connecticut business registration statutee@siring foreign corporations to consent to general
jurisdiction as a condition of registratioBrown, 2016 WL 641392, at *9-18. The Second Circuit further observed
that, even if the statute required such consent, it is questionable whether such cdidbenbuld confer general
jurisdiction over a foreign corporation afteaimler. Id. at *18. Here, even if Defendant’s New York Branch was
registered in New York under § 200 of the Banking L#wve, Court declines to find that Defendant consented to
general jurisdiction in New York by virtue of such registratiddee7 West 57th St2015 WL 1514539, at *11

(“The plain language of this provision limits any consent to personal jurisdiction by registered bapksific
personal jurisdiction.”) (emphasis in original).
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185 (2d Cir. 2014) (citing Fed. R.\CiP. 4(k)(1)(A)). Under thisule, a federal court may look
to the long-arm statute of the Statavhich it sits to establish aatutory basis for the exercise of
personal jurisdiction over a defendant. Here, Plaintiffs invoke provisibhew York’s long-
arm statute, alleging that Defendant is subjecspecific jurisdiction under New York Civil
Practice Law and Rules (“C.P.L.R.”) 88 302(a)(1) and (a)(3%eefl.s’ Opp’'n at 15-17.)
Because the Court concludes that C.P.L.R. 8802 (“§8 302(a)(1)") permits the exercise of
specific jurisdiction over Defendant, it does not eédeswhether jurisdictin also exists under §
302(a)(3).

1.  CPLR §302(a)(1)

Pursuant to 8 302(a)(1), a court may exa@ersonal jurisdiction over a non-domiciliary
that “transacts any busis®e within the state.” N.Y. C.P.L.B.302(a)(1). Thiprovision confers
jurisdiction over a defendd if two requirements are metFirst, the defedant must have
transacted business in New York. Known as ‘thurposeful availment” prong of 8§ 302(a)(1),
this requirement calls for a showing that thdeddant “purposefully aail[ed] itself of the
privilege of conducting activities within Nework . . . thereby invoking the benefits and
protections of its laws.”ld. at 61 (internal quotation marksdhcitations omitted). The second
requirement, known as the “nexus” prong of § 302§aj{alds that there must be an “articulable
nexus” or “substantial relationshifpetween the plaintiff's claimmnd the defendant’s transaction
in New York. SeeBest Van Lines, Inc. v. Walket90 F.3d 239, 246 (2d Cir. 2007) (quoting
Henderson v. INSL57 F.3d 106, 123 (2d Cir. 1998)).

In Licci v. Lebanese Canadian Bank, SE&Licci 11”), 20 N.Y.3d 327 (2012), the New
York State Court of Appeals (‘@irt of Appeals”) answered quesis certified from the Second

Circuit concerning the reach & 302(a)(1) in the context of aaction, like the instant one,
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alleging that a foreign bank violated the ATA kyowingly transferring funds that supported an
FTO. Notably, the defendant banklircci 1l “did not operate branches or offices, or maintain
employees, in the United Statesld. at 332. Nevertheless, the Cobof Appeals held that the
bank transacted business in New York byeaiing dozens of wire transfers through a
correspondent bank account in New York on bebélén entity that allegedly served as the
financial arm of an FTO. As the Court of Appeakplained: “[A] foreign bank’s repeated use
of a correspondent account inwWeé&ork on behalf of a client—i effect, a course of dealing—
show(s] purposeful availment of New Yorkéependable and transparent banking system, the
dollar as a stable and fungible currency, andptieelictable jurisdictional and commercial law of
New York and the United Statesld. at 339 (internal quotations marks and citation omitted).
The Court of Appeals further explainedatithe nexus prong of § 302(a)(1) does not
demand a causal connection between the defenddexisYork transaction # plaintiff's claim,
but instead requires only“eelatedness . . . such that the laitenot completely unmoored from
the former.” Id. at 339. This “relatively permissive” nexus is satisfied where “at least one
element [of the plaintiff's claim] arisesdim the [defendant’s] Ne York contacts.” Id. at 339,
341. The Court of Appeals held that thegjuisite nexus was established.inci Il because the
defendant bank, in utilizing a correspondent accaumew York allegedly to send money to a
terrorist organization, purportediyolated the very statutes urmdehich the plaintiffs suedld.
at 340. Furthermore, the bank did not dithetse funds through New York “once or twice by
mistake,” but deliberately and repeatedly uséa York account allegedly to support the same
terrorist organization accused érpetrating the attacks in which the plaintiffs were injured.
at 340-41.

Turning to the instant action, Defendantedevant New York conduct is even more
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substantial and sustained thaattbf the foreign bank in thieicci cases (collectively,Licci”).
Whereas the bank incci maintained only a correspondent accaasits sole point of contact in
New York, Defendant had a Ne¥iork Branch. Defendant routinely conducted business in New
York through a correspondent account it maintaigeithat branch, utilinig that account to clear
U.S. Dollar transfers requested by its customers.doing so, Defendant necessarily availed
itself of the benefits and prot&ans accorded to such transaas when carried out using New
York’s dependable banking system, under thepaes of New York banking and commercial
laws. See Licci 1) 20 N.Y.3d at 339-40. These facts satiiy purposeful availment prong of §
302(a)(2).

With respect to the nexus prong of 8 302(a)thg relevant facts further demonstrate a
close relatedness between Plaintiffs’ claimghis action and Defendant’'s New York conduct.
Most significantly, in executing the New York Tidars, Defendant alledly used New York’s
banking system to effect the very financial gog of Hamas that is the basis for Plaintiffs’
claims. While the New York Transfers represenly a subset of the ta transfers Defendant
made to the Charities on behalf of Interpal, tihmggrally constitute part of Defendant’s alleged
support of Hamas and its terrorist activitiesgliling the attacks in vith Plaintiffs were
injured. As such, the New York Transfersquestionably are amongetHinancial services
underlying Plaintiffs’ claims.

That nexus would be too attenuated if, caryt to the facts alleged here, Defendant
routed transfers through New York just “oncetwice by mistake,” or executed the New York
Transfers at a time far removed from thtaeks that caused Plaintiffs’ injuried.icci I, 20
N.Y.3d at 340. However, 196 separate times, Dadat deliberately routed a transfer through

New York in response to a specifequest by Interpal to tran#nfunds in U.S. Dollars. Those
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transfers by no means wede minimis representing as much as $4,345,342.35 in total funds
allegedly transferred to the CharitiesSe€Oct. 16, 2015 Osen Ltr.) Furthermore, the first New
York Transfer occurred in 1996, while the I&s¢w York Transfer purportedly occurred on
August 15, 2003. JeeDef.’s Mem. at 5, 18.) As suchdse transfers not only overlapped with
the attacks in 2002 through 2004 thatised Plaintiffs’ injuries, batlso occurred at a time when
Defendant allegedly knew that funds it transféren behalf of Interpal were being used to
support a terrorist organizationSde, e.g.WeissFAC {1 550-561ApplebaumCompl. 11 398-
407.)

Defendant nevertheless argues that the nergsired by 8§ 302(a)(1) is foreclosed
because Plaintiffs have not proven with respeciny New York Transfer that the beneficiary
Charity actually received and tookgsession of the underlying fundsSeeDef.’s Mem. at 15-
16.) However, it is not Plaiifits’ burden to adduce any suchopif at this stage. Rather,
Plaintiffs need only plead facts that, if credited, would establish jurisdiction over DefeS#smnt.
Metro. Life 84 F.3d at 567. Plaintiffs have done sojihg alleged on the basis of the relevant
electronic transfer records that each New Yor&nEfer was directed to a beneficiary Charity,
was routed by Defendant through a correspondecunt in New York, and reached a separate
correspondent account in New York maing&rby the beneficiary Charity’s bank.

Finally, a court analyzing jisdiction under 8§ 302(a)(1) musbnsider not only the
guantity of a defendant’s contacts in New K,obut also the quality of those contacts when
viewed in the totality of the circumstanceBischbarg v. Doucet9 N.Y.3d 375, 380 (2007);
Farkas v. Farkas36 A.D.3d 852, 853 (2d Dep’t 2007). tde Defendant had a New York
Branch where it maintained a correspondent acctwurifcilitate the clearing of U.S. Dollar

transfers requested by its customers. Whateffeiency and cost savings Defendant gained as
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a result allowed Defendant to retain relationshvil customers that had a need to deal in U.S.
currency, a contingent that from time to timeluded Interpal. Most importantly, Defendant
executed the 196 New York Transfers, repeatedigt deliberately usg New York’s banking
system to effect the alleged fim@al support of Hamas that isetlbasis for Plaintiffs’ claims.
Given the quality of those contacts and themsel connection to New York, the Court concludes
that 8 302(a)(1) permits the exercidgurisdiction over Defendant.

2. Scope Of Jurisdiction Under § 302(a)(1)

A plaintiff must establish personal jurisdan with respect to each claim assertegke
Sunward Elecs Inc. v. McDonald 362 F.3d 17, 24 (2d Cir. 2004). Invoking this principle,
Defendant argues that each Plaintiff in thisacasserts a claim under the ATA separately and
individually, and that jurisdiction must be dstahed uniquely for each one of these claims.
(SeeDef.’s Reply in Further Supp. of Mot. to Dismiss (“Def.s ReplyijeissDkt Entry No.
330.) Plaintiffs argue otherwise, essentialntending that they assert a “claim” under the
ATA, and that a single New York contact thatwid support the exercise specific jurisdiction
is sufficient to confer jurisdiatin over that entire claim.

Because Plaintiffs allege injuries in connentwith 15 different atieks, each associated
with a distinct class of Plairits, the Court disagrees that all thieir claims can be aggregated
into a single, unitary claim under the ATA for poses of establishingpecific jurisdiction.
Even so, the Court concludes that Defendarguigject to jurisdictn under 8§ 302(a)(1) with
respect to claims made in connection with all 15 attacks. To explain why, it is useful to consider
the result if Plaintiffs had paued their claims in 15 sept&gaactions, each premised upon a
single attack. As previously natethe first New York Transfer vgan 1996 and thiast transfer

purportedly occurred on August 15, 200SeéDef.’s Mem. at 5, 18.) Given the timing of those
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transfers and the substal amount underlying them, Plaiffisi in all 15 actions legitimately
could rely upon the New York Transfers as amdmg financial services and material support
allegedly provided by Defendamt violation of the ATA.

That conceivably would not be the casefdl; instance, one othe attacks for which
Plaintiffs sought recovery occurred in 1991, fiyears before the first New York Transfer.
Under such circumstances, the nexus betweemslarising from the 1991 attack and a series of
transfers that did not even begin to occur uftie years later theetically would be too
attenuated to support juristion under 8§ 302(a)(1).See, e.g.Standard Chartered Bank.
Ahmad Hamad Al Gosaibi & Bros. GiNo. 653506/2011, 2013 N.Y. Slip. Op. 32312(U), at *3-
5 (Sup. Ct. N.Y. Cnty. Sept. 22013) (nexus required under 8§ 302(a)(1) not satisfied where
2009 default could not have arisen from busirteesdefendant transacted in New York in 2010
and thereafter). However, those are not thetsf here. Even assuming that Plaintiffs had
pursued their claims in 15 separate actidims,New York Transfers would embody purportedly
unlawful conduct relevant to establishing Defentahability in each action. As such, the
claims in each action could be said to arisdeast in part, from the New York Transfers, in
which case § 302(a)(1) would confer juitdtbn over Defendant in each actioBeel.icci Il, 20
N.Y.3d at 341.

Nevertheless, Defendant contends that the sobpeisdiction the Court may exercise in
this action, where Plaintiffs assert their oiai collectively, is naower and does not permit
adjudication of all of Plaintiffstlaims. Defendant’s position rests the fact that the New York
Transfers are not the only transfers underlyirgri®ffs’ claims. Rather, aside from those 196
transfers, Defendant executed approximately 30@rotransfers to the @hties on behalf of

Interpal during the relevaritmeframe, none of which was routed through New York or the
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United States. JeeOct. 16, 2015 Osen Ltr.) Defendant cards that, if the Court were to
adjudicate all of Plaintiffs’ claimarising from all of the relevarttansfers, it necessarily would
be exercising specific jurisdiction not only withspect to the New York Transfers, but also with
respect to numerous other tségrs that never touched New oor the United States. Sée
Def.’s Mem. at 8-10) (“This Gurt cannot treat [Defendant’s] privire transfers that touched
New York as providing a basis for asserting pees jurisdictionover [Defendant] in New York
for claims based on subsequent transfers thagrneuched the United States.”) According to
Defendant, exercising jurisdiction over the lattattegory of transfers is impermissible in a
“specific jurisdiction universe’because those transfers, which were not routed through New
York, have no connection to Defemda New York conduct.

Defendant’'s argument is fundamentally flalybowever, as it erronasly assumes that
the Court's adjudicatory power over Defendast defined according to which individual
transferssatisfy the jurisdictional requirementf 8 302(a)(1), rather than whickaims satisfy
those requirements. In fact, theo are distinct. Plaintiffs’ clans are that Defendant violated
the ATA, causing injury, by providing materialpport to an FTOra knowingly financing
terrorism. Seel8 U.S.C. 88 2339B and 2339C. Those claims do not necessarily correspond
one-to-one with particular transfers, but @&l rest upon the millions of dollars Defendant
allegedly transferred to Hama®ifit organizations in close tempbproximity to the 15 attacks
in which Plaintiffs were injured. Because the Néark Transfers were a substantial part of that
allegedly unlawful conduct, the Court may exergisésdiction withrespect to claims made in
connection withall 15 attacks.

This is true notwithstanding the fact that thasaims also may arise from other transfers

Defendant did not route throudtrew York, including ones performed after the last of the New
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York Transfers was executed in August 260Bhere is no requiremennder § 302(a)(1) that a
plaintiff's claim must ariseexclusivelyfrom New York conduct. To the contrary, as long as
there is a relatednedetween a plaintiff's claim and thlaefendant’s New Yk transaction, 8
302(a)(1) confers jurisdian even if some, or all, of the aasnstituting the breach sued upon
occurred outside New YorkSeeHoffritz for Cutlery, Inc. v. Amajac Ltd763 F.2d 55, 59 (2d
Cir. 1985) (applying 8 302)(1) and rejectinghe district court’s “findng of no jurisdiction over
defendants merely on the basis that the actgediéen the complaint did not take place in New
York.”); Hedlundv. Products from Sweden, Iné98 F. Supp. 1087, 1091-93 (S.D.N.Y.1988)
(finding defendant subject torjadiction in New York under 8§ 30&)(1) with respct to a claim
of tortious interference that arose from conduct in Sweden). Thus, even if Defendant’s conduct
outside New York substantially gave rise to Plaintiffs’ claims, Plaintiffs’ claims still are within
the permissible scope of jurisdiction under 8§ 3)@( because they are all “sufficiently related
to the business transacted [in New York] thatouwd not be unfair . . . teubject [Defendant] to
suit in New York.” Hoffritz, 763 F.2d at 59.

The Court is not persuaded thaliierent result is compelled dyontanetta v. American
Board of Internal Medicine421 F.2d 355 (2d Cir. 1970), a eaBefendant hedy relies upon
even though it was decided 45 years ago withloetbenefit of clear precedent from the New
York courts regarding how 802(a)(1) should be applied.See Hoffritz 763 F.2d at 61.

Fontanettainvolved a physician who sought certifieati as an internistrom the American

8 For this reason, the Court rejectsf@eant’s argument that Plaintiffs should be required to prove their claims
based on the state of affairs, and what Defendant knew, as of the date of the last New York TGeaibet.’g

Mem. at 16-17.) That argument is premised on the fallaalythe Court only may exercise jurisdiction over the
individual New York Transfers, which uniquely give rise to specific claims that are not premised on emy oth
transfers. That is not the case, however, as all @htifs’ claims arise more badly from the many transfers
Defendant made to the Charities during the relevantfiame, of which the New York Transfers were a part.
Moreover, the Court unequivocally rejects Defendant'sipperted contention that personal jurisdiction limits the
evidence Plaintiffs may use to prove their claims, confining it just to what existed at the time of the last New York
Transfer.
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Board of Internal Medicine, which requirgohssing both an akF and written exam. See
Fontanetta 421 F.2d at 356. The physician passedithgen exam in New York in 1963, but
twice failed the oral exam—once in Philadelpt®&nnsylvania in 1965, and once in St. Louis,
Missouri in 1967.1d. After he failed the oral exam farsecond time, the physician brought suit
in New York to compel the Board to disclose tieasons why he had fall¢he two oral exams,
and to issue the regsted certification.ld. Applying 8 302(a)(1), th Second Circuit held that
the physician’s claim, which concerned only thal @xam, was not sufficiently related to the
written exam to sustain jurisdiction in New Yorkd. at 357-58. As the Second Circuit later
explained inHoffritz: “We held [in Fontanettd that the substantive differences between the two
kinds of examination, together with the sepiaraboth in time and geographic location of the
oral examination from the written examinatioendered unrealistic aewv of the two as one
unit.” Hoffritz, 763 F.2d at 61.

Here, while the transfers at issue vary ingtiamd location to a degg, substantively they
constitute a single course of conduct by Defendhat purportedly entait violations of the
same statute in the same manner with respedlt tf Plaintiffs’ claims. Moreover, whereas in
Fontanettathe plaintiff's claim did not relate tthe written examination, the Court already has
determined that all of Plaintiffs’ claims in this action relate to the New York Trans$ess.|dat
61-62 (similarly distinguishingrontanettaand holding that jurisdimn existed under § 302(a)(1)
with respect to a claim “sufficiently connectéal defendants’ transtion of business in New
York.”) As such, the Court’s fiding that it may exercise jurisdiction with respect to all of
Plaintiffs’ claims isnot inconsistent witlrontanetta

Defendant’s reliance oBtate v. Samaritan Asset Management Services,2adMisc.3d

669 (Sup. Ct. N.Y. Cnty. 2008), similarly is unavailing. There, the New York Attorney General
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brought a securities fraud action against therdkfats under the State’s Martin Act, N.Y. Gen.
Bus. Law § 352t. seq The court dismissed the action inrtpdolding that it could exercise
personal jurisdiction with respect to trades ttefendants executed through New York brokers,
but not with respect tvades executed through a trustgany located in Phoenix, Arizondd.

at 676-77. However, that holdisgbstantially was a consequenceha territorial limitations of
the Martin Act, which applies exclusiyeto acts “within and from” New York.See Idat 674,
676-77. No such limitation binds the Court here tA® contrary, the ATA expressly is directed
at terrorist activities that “occur primarily outside tierritorial jurisdiction of the United States.”
18 U.S.C. § 2331(1). Indeed, thery purpose of the ATA was tprovide a new civil cause of
action in Federal law for international terrorighat provides extraterritorial jurisdiction over
terrorist acts abroad agairgnited States nationals.Ih re September 11 Litig751 F.3d 86, 93
(2d Cir. 2014) (quoting H.R. 2222, 102d Cong. (1992)) (internal quotation marks omitted).
While these are concepts of territorial jurisdiction, not pedspmesdiction, they distinguish
Samaritanand render it inapposite here.

D. Jurisdiction Under Rule 4(k)(1)(C)

Plaintiffs argue that Rule 4(k)(1)(C) of tiederal Rules of CiviProcedure provides an
additional statutory basis for the Court to personal jurisdiction over Defendant. The
Court agrees. Under Rule 4(k)(1)(C), persgunekdiction may be established through proper
service of process upon a defendant pursuantféaleral statute that contains its own service
provision. SeeFed. R. Civ. P. 4(k)(1)(C) (“Serving a summons or filing a waiver of service
establishes personal jurisdiction owedefendant . . . when authmad by a federal statute.§ge
also 4B Wright & Miller et al., Federal Practice Brocedure § 1125 (4th ed.) As relevant here,

the ATA expressly authorizes nationwide service of process, thereby establishing personal

25



jurisdiction over a defendant prapeserved under the statute.

Here, Defendant does not dispute that it prigp&as served with process in New York,
Texas, and Connecticut in connection with ¥Wieissaction, and voluntarily accepted service in
connection with théApplebaumaction. See Weis®kt Entry Nos. 3, 7, 8ApplebaumDkt.
Entry No. 6.) As such, Rule 4(k)(1)(C) provides additional basis for this Court to exercise
personal jurisdiction over Defendant, to the extent permitted by due pfBceSse In re
Terrorist Attacks 349 F. Supp. 2d at 806 (exise of personal juriscktion pursuant to Rule
4(k)(1)(C) still requires demotration that defendant has sefént “minimum contacts” to
satisfy traditional de process inquiry)see also Wultz, I755 F. Supp. 2d at 32 (“Nationwide
service of process does not dispense with thquirement that an exercise of personal
jurisdiction comport with the Due Process Clause.”)

E. Constitutional Due Process

Having concluded that there is a statutbgsis to exercise personal jurisdiction over
Defendant, the Court must consider whether@sig such jurisdictiomnvould comport with the
due process protections provided by the Unigtdtes Constitution. As articulated by the
Supreme Court innternational Shogthe touchstone due process principle requires that the

defendant “have certain minimum contacts [wite fbrum state] such that maintenance of the

° Seel8 U.S.C. § 2334 (providing for nationwide service of process “where[ever] iheddet resides, is found, or

has an agent”).icci I, 673 F.3d at 59 n.8 (2d Cir. 2012) (acknowledging the ATA’s nationwide service of process
provision as a possible basis for personal jurisdictiStgnsell v. BGP, Inc2011 WL 1296881, at *3 (M.D. Fla.

Mar. 31, 2011)Sokolow v. Palestine Liberation Or@011 WL 1345086, at *2 (S.D.N.Y. Mar. 30, 201Wjultz v.
Islamic Republic of Irar{*Wultz I'), 755 F. Supp. 2d 1, 31-32 (D.D.C. 2010);re Terrorist Attacks on Sept. 11,
2001, 349 F. Supp. 2d 765, 806-07 (S.D.N.Y. 200&e also IUE AFL-CIO Pension Fund v. HermafnF.3d

1049, 1056 (2d Cir. 1993) (federal statute authorizing nationwide service of process may be ussdlish est
personal jurisdiction).

9 |n Wultz v. Republic of Iraff Wultz IF), 762 F. Supp. 2d 18, 25-29 (D.D.C. 2011), the district court held that the
ATA'’s nationwide service of process provision cannot beked to establish personal jurisdiction unless the first
clause of that provision, concerning proper venue undestétute, also is satisfied. Here, Defendant has waived
any argument that venue is improper by failing to raise that issue. In any event, given that the ATA provides for
venue in any district where any plaintiff resides or where the defendant is served, the Court walidd fiedue is

proper in this district even Befendant had asserted a challen§eel8 U.S.C. § 2334(a).
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suit does not offend traditional notions of fair play and substantial justidgeci ex rel. Licci v.
Lebanese Canadian Bank, SA&lLicci I11"), 732 F.3d 161, 169 (2d Cir. 2013) (quotihg’l
Shoe 326 U.S. at 316) (alterations amiginal). Assuming the teshold showing of “minimum
contacts” is satisfied, the Court also must conswdegther its exercise gfirisdiction would be
reasonable under the circumstanc8se Burger King Corp. v. RudzewidZl1 U.S. 462, 476-77
(1985);see also Licci 11] 732 F.3d at 173-74.

Notably, after the Court of Appeals determined.ioci 1l that the defendant bank was
subject to jurisdiction in New Yorlunder 8§ 302(a)(1), th®econd Circuit irLicci Ill considered
whether exercising such jurisdiati would comport with due pecess. In concluding that due
process was satisfied, the Second Circuit obsethvatdit would be “rag” and “unusual” for a
court to determine that the exercise of perbanadiction over a defendant was permitted by 8§
302(a)(1), but prohibited under principles of due procéssci Ill, 732 F.3d at 170. In fact, the
Second Circuit noted that it waaware of no such decisions within this Circud. Therefore,
given the Court’s prior determination that 8§ Gf)21) permits the exercise of jurisdiction over
Defendant, it would be unusuakhd even unprecedented, for the Gaaifind that due process is
not satisfied here.

1. Minimum Contacts

Where, as here, a court’s specific jurisidio is invoked, “minimum contacts” sufficient
to satisfy due process exist iht defendant purposefully availedatf of the privilege of doing
business in the forum and could faresbeing haled into court therelicci lll, 732 F.3d at 170
(quoting Bank Brussels Lambert v.ddler Gonzalez & Rodrigue805 F.3d 120, 127 (2d Cir.
2002.)) Courts typically conduthis inquiry under two separafgongs: (1) the “purposeful

availment” prong, “whereby the cdudetermines whether the @ptdeliberately directed its
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conduct at the forum”; and (2) the “relatedriga®ng, “whereby the court determines whether
the controversy at issue arose out of tatesl to the entity’s in-forum conductGucci Am., Inc.

v. Weixing Li(*Gucci 1II"), 2015 WL 5707135, at *7 (S.D.N.Y. Sept. 29, 2015) (citigew v.
Dietrich, 143 F.3d 24, 27-29 (2d Cir. 1998)).

Because this action arises under the ATAjadionwide service of process statute, the
appropriate “minimum contacts” inquiry is wheth@efendant has sufficient contacts with the
United States as a whdle. Nevertheless, aside from aféis and/or agencies Defendant
purportedly maintained in Connecticut and Texasgeatially all of the contacts relevant to the
Court’'s due process inquirynwolve Defendant’'s conduct in MeYork. Moreover, having
already determined that Defendant’'s New Yodkduct satisfies the purposeful availment prong
of 8 302(a)(1), the Court has little difficulty cdading that it similarlydemonstrates purposeful
availment sufficient to establish “minum contacts” with the United StateSee Licci Il] 732
F.3d at 170. There is nothing remotely “randoralated, or fortuitous” about that conduct that
would call into question whether it was purphsly directed at the United Statesd. at 171
(quoting Keeton v. Hustler Magazine, In&65 U.S. 770, 774 (1984))Defendant had a New
York Branch and systematically utilized a @spondent account at thlatanch as a clearing
channel for U.S. Dollar transfers requested by its customers.

Most notably, Defendant deliberately usddw York’s banking system to execute the
New York Transfers. Given that “dozens” similar transfers routed through a New York

correspondent account were sufficientestablish purposeful availment incci Ill, the New

1 See LIBOR2015 WL 4634541, at *18Vultz Il, 762 F. Supp. 2d at 28) re Terrorist Attacks349 F. Supp. 2d at

806 (Where jurisdiction is asserted under the ATA’'s service provision, the “relevant inquiry under such
circumstances is whether the defendant has minimum centéitt the United States as a whole [to satisfy Fifth
Amendment due process requirements], rather than . . .thetlparticular state in which the federal court sits.”)
(quotingEstates of Ungar ex rel. Strachman v. Palestinian Aa%3 F. Supp. 2d 76, 87 (D.R.l. 2001)) (alterations

in original). But see Gucci JI768 F.3d at 142 n.21 (noting that the Second Circuit has not yet decided whether the
“national contacts” approach is proper for determining personal jurisdiction in cases arising under federal statutes
that authorize nationwide service.)
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York Transfers demonstrate such availmentfortiori because they represent almost 200
transactions totaling over $4illion carried out through Defenddstown branch in New York
(or otherwise through correspondent accounts Defenai@aintained in New York.) As such,
there is no question that Defemtigpurposefully availed itself afhe “privilege of conducting
business in [New York],” thereby subjecting its@fsuit in the United States with respect to any
and all claims substantially related to such condugtci Ill, 732 F.3d at 171 (quotinBank
Brussels LamberB05 F.3d at 127%xee also Gucci 1]12015 WL 5707135, at *8.

Turning to the question of relatedness, the Second Circuit heldcan Il that the
defendant bank’s use of an in-forum correspondent account to execute the very wire transfers
that were the basis for the plaintiffs’ clainsatisfied “minimum contacts.” As the Second
Circuit explained:

[W]e by no means suggest that a foredpfendant’'s ‘mere maintenance’ of a

correspondent account in the United States is sufficient to support the

constitutional exercise of persong@lrisdiction over the account-holder in
connection with any controversy. In tluase, the correspondent account at issue

is alleged to have been used as arrunsént to achieve the very wrong alleged.

We conclude that in connection with this particular jurisdictional controversy—a

lawsuit seeking redress for the allegedhlawful provision of banking services

of which the wire transfers are a parthegations of [the dendant’s] repeated,

intentional execution of U.S.-dollar-denorated wire transfers on behalf of

Shahid, in order to further Hizballah's terrorist goals, are sufficient [to sustain

jurisdiction].

Licci 1ll, 732 F.3d at 171. The same conclusiorcampelled here, where the New York
Transfers are among the allegedly unlawful findnegavices Defendant gvided to Interpal for
which Plaintiffs seek ress in this action.

Defendant attempts to distinguikkcci 11l on the ground that all dhe wire transfers at

issue in that case were routed through Néark, whereas in this case only 196 of the

approximately 496 transfers at issuentvihrough New York. However, inicci lll, the Second
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Circuit did not hold, or even sugge#itat due process was satisfi@ecause the transfers at issue
were routecexclusivelythrough New York. That fact was neten made explicit in the Second
Circuit's opinion. Rather, per the Second Citsuexpress holding, “minimum contacts” were
established by the defendant bantépeatedanddeliberateuse of a New York correspondent
account to effect the fimeial services underlying the plaintiffs’ claimSee Idat 171-73Wultz

I, 755 F. Supp. 2d at 34 (suggesting that a siwgle transfer knowingly performed in the U.S.
for the benefit of a terrorist organization abwupport a finding of specific jurisdiction in the
ATA context); see also Burger Kingd71 U.S. at 475 n.18 (“So loras it creates a substantial
connection with the forum, even a single act sapport jurisdiction.”) fiternal quotation marks
and citation omitted). The facts alleged here demonstrate the same repeated and deliberate
conduct by Defendant.

Furthermore, such conduct allegedly resllite the provision of over $4 million to the
Charities, which thereafter purportedly was dekeemto the hands of Hamas during the same
timeframe that Hamas carried out theaeks in which Plaintiffs were injuredContra 7 West
57th St, 2015 WL 1514539, at *10 (“minimum contattnot satisfied in LIBOR fixing case
because defendant bank’s conduct in New Yorki@aalleged connection with plaintiff's injury
and did not even occur during the relevant timefjanf@aintiffs further allege that Defendant
executed the New York Transfers at a time whteknew, or at least suspected, that it was
supporting a terrorist organizati by transferring money from Infml to the Charities. Cf.
Wultz | 755 F. Supp. 2d at 34 (“Where a bank kaswledge that it is funding terrorists . . .
contacts created by such funding can support adeiding [of specific jurisdiction].”) (citindn

re Terrorist Attacks on Sept. 11, 20018 F. Supp. 2d 456, 488-90 (S.D.N.Y. 2010)).

2 n its March 28, 2013 summary judgment Order, the Ouled that the evidence in the record was insufficient
to establish that, at any time between 1994 and 2007, Defendant had the recjeisigzto support liability under
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For the reasons discussed by the Court vdralyzing the scope @dirisdiction under 8
302(a)(1),supra the Court further concludes that fBedant’s New York conduct established
“minimum contacts” as to which all of Plaintiffslaims substantially relate. As such, the Court
finds that it may exercise jurisdiction over Defent@ith respect to all of those claims without
offending due processSee Waldenl34 S. Ct. at 1121 (“minimum contacts” satisfied if “the
defendant’s suit-related conduct.. create[s] a substantial connentwith the forum State.”).
Furthermore, as acknowledged by the Seconatu@j there is authdy for the “general
proposition that use of a forum’s banking systaspart of an allegedly wrongful course of
conduct may expose the user to suits seeking redress in that forum when that use is an integral
part of the wrongful conduct.Licci lll, 732 F.3d at 172 n.7. Here, Defendant is a sophisticated
financial institution that had a New York Branch and routinely conducted business in the United
States through an account it maintained at thetddr. As such, it reasonably can be presumed
that Defendant was “fully aware of U.S. law concerning financial institutions, including
provisions of the ATA criminalizing matexli support to terrorisbrganizations.”Wultz | 755 F.

Supp. 2d at 34. Assuming the truthPlaintiffs’ allegations, Diendant reasonably could have
foreseen that repeatedly availing itself ofN&ork and its laws to execute the New York
Transfers would subject it to jurisdiction in the Uditstates with respect the overall course of

conduct of which those trafers were a part.

§ 2333(a),i.e. that Defendant knew (or exhibited deliberate fiedénce to whether) Interpal provided material
support to Hamas. In vacating the GsuOrder, the Second Circuit heldathPlaintiffs had presented sufficient
evidence to create a triable issue of fact ascienter According to Defendant, all such evidence specifically
identified by the Second Circuit concerned faadter August 15, 2003, the date when the last New York Transfer
was executed. Therefore, Defendant argues that thereeisdemce to support a conclusion that, at the time it made
the New York Transfers, it knethat it was providing support to a terrorist organization. (Def.’s Mem. at 19-24.)
Whatever relevance that argument rhaye to Plaintiffs’ burden to prowseienterat trial, it is not dispositive as to

the question of personal jurisdiction presently before thertCparticularly in light of: (1) the millions of dollars
Defendant funneled through New York on Interpal’s behalf for the benefit of the Charities in close proximity to the
attacks at issue; (2) the fact that 8excond Circuit, in its decision, actually did discuss evidence potentially relevant
to a finding ofscienterprior to August 2003; and (3) Plaintiffs’ burden at this stage, which does not require them to
proveany jurisdictional fact.
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Nevertheless, Defendant asserts the samecyalia it did with repect to 8 302(a)(1),
arguing that due process prohibitee Court from exercising “jurisction” over transfers that
never went through New York or the United Stat&efendant contends that this principle is
exemplified in a decision recently reached by Honorable Naomi R. Buchwald, United States
District Judge for the Southern District blew York, in a multidistrict litigation concerning
alleged manipulation of the London Interbank Offer Rate (“LIBOR”SegOct. 16, 2015
Friedman Ltr.WeissDkt. Entry No. 336see alsol'r. 11:3-18, 20:5-7.) Iasic terms, LIBOR
is a set of interest-rate benchmarks calculatedhe basis of quotes from a panel of leading
banks, each of which reports on a daily bdkes rate at which it could borrow funds under
certain stated conditions.See LIBOR 2015 WL 4634541, at *2-3.The plaintiffs in the
multidistrict litigation allege,inter alia, that the panel banks knowingly and persistently
submitted falsely high or low quotes to manipellatBOR in a manner designed to fraudulently
improve their respective positions in the market. As a threshold ruling, Judge Buchwald
indicated that specific jurisdiction would nekist in New York with respect to any claim
alleging fraud based upon a false LIBOR quote that neither was determined nor submitted in
New York, nor otherwiseequested by a trader located in New Yo8eeld. at *32.

Whatever basis in the facts and law that ruling hddB©OR no such basis can be found
here. In that case, each purportedly false LRB&bmission at issue was alleged to have caused
a distinct and identifiable harmah directly gave rise to a sgific plaintiff's claim. The
transfers at issue here aret remmparable. Without rehasigi the Court’s etire analysis
concerning the scope of risdiction under 8§ 302(a)(1)supra Plaintiffs’ claims are that
Defendant provided material support to an FT@ kRnowingly financed terrorism. Those claims

rest upon the many transfers Defendant made @éoCimarities on behalf of Interpal in close
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temporal proximity to the 15 attacks in which Plaintiffs were injured. Due process does not
require that the Court secure a basis for juctszh over all of those transfers in order to
adjudicate Plaintiffs’ claims. Rather, as discus&&aintiffs must show that there is a substantial
relationship between claims made connection with all 15 &cks and Defendant’s relevant
New York conduct. See Walden134 S. Ct. at 1121. Based on its prior determination that
Plaintiffs adequately have done goima facie the Court may exercise jurisdiction with respect
to all of their claims whout offending due process.

2. Reasonableness

At the second stage of the due process aisalyse party challenging jurisdiction bears a
heavy burden to make “a compelling case thajtlesence of some other considerations would
render jurisdiction unreasonableBank Brussels Lamber805 F.3d at 129 (quotingetro. Life
Ins. Co, 84 F.3d at 568). Where a defendant purpdigdias directed its suit-related conduct at
the forum State, as is the case here, “disals resulting from the application of the
reasonableness test should be few and far betwedatto. Life 84 F.3d at 575 (citin@urger
King, 471 U.S. at 477). Among the factors tyflicaconsidered bya court assessing the
reasonableness of exercising jurisdiction are: (19 tiurden that the exesei of jurisdiction will
impose on the [entity]”; (2) “the interests of the forum state in adjudicating the case”; (3) “the
plaintiff's interest in obtaining convenient andfeetive relief”; (4) “the interstate judicial
system’s interest in obtaining the most efficieasolution of the conbversy”; and (5) “the
shared interest of the states imrtfiering substantive social policies.Gucci Ill, 2015 WL
5707135, at *9 (citingBank Brussels Lamber805 F.3d at 129) (alteratis in original). In
addition, “[w]hen the entity that may be subjectptrsonal jurisdiction is a foreign one, courts

consider thanternationaljudicial system’s interest in effiency and the shared interests of the
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nationsin advancing sulbantive policies.” Id. (citing Asahi Metal Indus. €. v. Superior Ct. of
Cal., Solano Cnty480 U.S. 102, 115 (1987)) (emphasis in original).

Here, in challenging jurisdiction, Defendadbes not directly address the individual
reasonableness factors. Haviransidered those factors anywdlye Court concludes that they
support the exercise of jurisdiati over Defendant. To begin with, Defendant has been litigating
this action in this Court for the better partteh years. Extensive stiovery already has taken
place, with the parties capably surmounting anstaties presented by the fact that many of the
pertinent witnesses and documents are locatedad. As such, Defendant cannot seriously
contend that continuing to litigate this caseNiew York presents an unreasonable burd8ae
Licci 1ll, 732 F.3d at 174 (observing that any sieinden is eased by “theonveniences of
modern communication and transportation”). Indeed, up Daiinler was decided, Defendant
presumably had every expemba of litigating this matter to a resolution in New York.

Furthermore, the claims in this action aredicated on the overatburse of conduct by
which Defendant allegedly provided financial support to a terrorist orgamzatTo the extent
Defendant’s use of New York’s banking system wsgral to that conduct, the Court also may
take into account “the United States’ and Néark’s interest in monitoring banks and banking
activity to ensure that its system is not used as an instrument in support of terrokism.”
Finally, although not a controllindactor, it is appropriate taonsider the federal policy
underlying Congress’ enactment of the ATACf. 4 Wright & Miller, Federal Practice and
Procedure 8§ 1068.1 (4th ed.) (“[W]hen Congress has undertaken to enact a nationwide service
statute applicable to a certaims$ of disputes, that statute sliblé afforded substantial weight
as a legislative articulation of federal social policy.”) As demonstiatdtie legislative history

and express language of the ATA, a clear stayubbjective is “to give American nationals
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broad remedies in a proceduyabrivileged U.S. forum.”Goldberg v. UBS A(X60 F. Supp. 2d
410, 422 (E.D.N.Y. 2009). That policy by noeams overrides the due process to which
Defendant is entitled. However, having ealdy determined that Defendant established
“minimum contacts” with the Unitk States as a whole, the Cois further persuaded by that
policy and the other reasonableness factoes #xercising jurisdiction over Defendant is
consistent with due process. Accordingly, Defant's motion to dismiss for lack of personal
jurisdiction is denied®
[1I. Defendant’s Motion for Summary Judgment

Defendant alternatively mosefor summary judgment ondhbasis that the Court can
exercise jurisdiction only with spect to the New York Trans&grand Plaintiffs cannot prove
Defendant’s liability ina case confined just those 196 transfers.S¢eDef.’s Mem. at 15-25.)
In other words, Plaintiffs purportedly cannoepail on their claims because they cannot prove
that as of August 15, 2003—the date of the Nestv York Transfer—Defendant acted with the
requisitescienterand proximately caused Plaintiffs’ injuries. However, the Court already has
rejected Defendant’s arguments seeking toitlithe scope of jurisdiction in this manner,
including the fallacy that the Court must secjumésdiction over individual transfers rather than
jurisdiction over Defendant itself Accordingly, Defendant’s ntimn for summary judgment is

denied.

13 In Guccill, the Second Circuit directed the district cotartconsider, upon remand, whether the exercise of
jurisdiction over Bank of China would comport with principles of international con#ge Gucci |I768 F.3d at
138-39. However, in that case, there was an allegetliat of law between Chinese banking laws and an asset-
freeze injunction issued ke district court.Id. Here, Defendant does not address the issue of comity, nor is there
any suggestion that merely continuing exercise jurisdiction over Defeat, albeit on a theory of specific
jurisdiction rather than general, would conflict with angefgn laws or otherwise infringe on the sovereign interests
of a foreign state.
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CONCLUSION
For the foregoing reasons, Defendant’s motiodisoniss this action, an the alternative
for summary judgment, is denied in its entirety.
SO ORDERED.
Dated: Brooklyn, New York

March 31, 2016
s/

DORA L. IRIZARRY
United States District Judge
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