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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_____________________________________________________________ X
IN RE VITAMIN C ANTITRUST LITIGATION
06-MD-1738(BMC) (JO)

This document relates to:
ANIMAL SCIENCE PRODUCTS, INC., et al., MEMORANDUM

: DECISION AND ORDER

Plaintiffs,

: 06-CV-149
V. : 06-CV-987

: 06-CV-988
HEBEI WELCOME PHARMACEUTICAL CO.
LTD., et al.,

Defendants.

_______________________________________________________________ X

COGAN, District Judge.

Presently before me ismaotionby the Indirect Purchaser Plaintiffs (“plaintiffgr
leave to file a second amended class action comptaihts multidistrict litigation. Most of the
proposed amendments are unopposedidnuinethat would add an additional defendamt,
minority shareholder of a present defendant. As to this proposed additional defendaatnthe
guestion is whether, under Federal Rule of Civil Procedure 15(c), the addition of #mdatef
will relate back to the prior pleadings for purposes of the applicable stafdiestations and
thus save plaintiffs’ proposed claim against this new deferidantfutility. | answer the
guestion negatively as to both the federal and state rules governing the docelagaf-back,

except that as to Massachusétis which the amendment shall be allowed.
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BACKGROUND

As reflected by thelockethumber, these cases have an extensive history. Direct and
indirect purchasers of Vitamin krought a number of class actions against a group of Chinese
companiedeginning in 2005. Thieasicallegation was that these companiegd priceof
Vitamin Cfor the period 2001 through 2006 in violation of, depending on the ylartic
complaint, the Clayton Act, 15 U.S.C. 8§ 12 et seq., or various state antitrust and consumer
protection statutesThe Judicial Panel on MultiiBirict Litigation transferredall of the actions

here for pretrial proceeding®fore the late Judge Trager

The direct purchaser plaintiffs and the indirect purchaser plaintiffs eadrafile
consolidated class action complaint. However, two of the indirect purchaser [daatidf not
included in that consolidation. Those are the Phikse 06-cv-987, which alleged various

California state law claims, arte Audettecase 06-cv-988,which allegedwo claimsunder

Massabusetts law. The consolidated action isKleanecase 06-cv-149,which alleged
violations of state law adnother 2Xstates. The proposedecond amended class action
complaintwould consolidate all three of these casesl slightly reduce the number of states

included in thgoresent Keanaction

This motion to amend seeks to add North China Pharmaceutical Group Corporation
(“North China”), a minority shareholder of defendant Hebei Welcome PharmzadeDa.
(“Hebei”), as a defendantNorth Chinavas added to the directigchaser consolidated
complaint inJanuary2007. North China was never added to any of the indirect purchaser
complaints, however, even though those actions brailgims againstebei In November
2008, counsel for botthe direct and indirect purchaser plaintiffs as well as counsel for all

defendants enteredto a stipulation to staghe indirect purchaseases pendingntry of final



judgment in the direct purchasssegthe “stay stipulation). As recited in the stay stipulation,
the partiedelieved that their claims against those defendants they had sued would likely be
resolved or at least simplified by the judgment in the direct purchaser aSigmficantly,the
staystipulationdid not include North Chindecaus®&lorth China had notetbeen suethy the
indirect purchasersThe staystipulation provided that any party could seek to lift the stay upon

30 days’ noticé.

The direct purchaser action went to trial before me in 201BofAhe defendantisesides
North China and Hebeaiettled, two of them after commencement of trigthe jury returned a
verdictagainstNorth China and Hebei which netted out to $&%Bion after treblingand

reduction for settlement proceeds.

The indrect purchaser plaintifisow move to bring the Phileand Audettecases within a

Second Amended Consolidat€thss ActionComplaint. Aside from ministerial changes which

are not opposed, they seek to add North China as a defendant, &ltbginged ciramstances.”
DISCUSSION
|. Effect of the Stay Stipulation

Plaintiffs concede that any conceivable statutes of limitationclaims falling under the
various state laws implicated by their proposed second amended complaint havesaggea
Their firstargument to avoid this expiration is the stay stipulatibhey contend that the stay

stipulation constituted a toll as to any claithatthey might seek to assert against North China.

! 1t does not appear that the stipulation was ever So Ordered by Judge Hagewer, at a status conference on
December 5, 2008, which was shortly after the stipulation was fiestated: “I'm going to grant this application,
the indirect plaintiffsfo stay that.” He then moved to other topics. On the present motion, sédth@ontends
that the failure to So Order the stipulation is material.



| easily reject that argument. North China was not a party to the staytsipllecause
at the time the parties entered into the stay stipulation, North China was not @ faaty
indirect purchaser action$laintiffs cite no authority suggesting hawnonparty tothis
stipulation ould be bound by itThe most plaintiffs can say is thdebeisigned the stipulation,
and North Chinavas represented by the same counsel as Hdbait is a long way from the

conclusion that North China agreedattoll of the statute of limitations

There is nothing inhe stay stipulation that references any statutes of limitatibine
absence of any such language further indication that the stay stipulation was intended only to
affect thedefendants in the indirect purchaser actiatthat timepecause¢here wa no need to
toll any statute of limitations as to those defendaisr do plaintiffs argue that North China
was omitted from the stipulation by mistake, such that the stipulation should beeaédfdue to
mutual misunderstanding between the partiese Sthy stipulation cannot save plaintiffs’ time

barred claims against North China.
II. Rule 15(c)(1)(C) - Federal relation-back

Plaintiffs more substantial argument is that the proposed amendment “relates back” to
the date on which they filed their first consolidated amended complaint — November 1, 2006 —
and therefore is within the applicable statutes of limitations. This argument attracts tw
provisions of Federal Rule of Civil Procedure dBeinvolving federal law and thether
involving state law The federal relatiotback provision is Federal Rule of Civil Procedure
15(c)Y1)(C). It provides that an amended pleading relates back to the date of the original

pleading when:

(C) the amendment changes the party or the naming of the party againsawhom
claim is asserted, if Rule 15(c)(1)(B) is satisfied and if, within theodeatovided



by Rule 4(m) for serving the summons and complaint, the party to be brought in
by amendment:

(i) received such notice of the action that it will not be prejudiced in
defending on the merits; and

(i) knew or should have known that the action would have been brought
against it, but for a mistake concerning the proper party's identity.

The issue framed by plaintiff's argument is whether the final clauke proposedasty “knew

or should have known that the action would have been brought against it, but for a mistake
concerning the proper party’s identity” — refers not only to the substitutiopraiper party for

an erroneously named party, but also to the addifiann@w party when all of the parties

previously named were themselves proper par#éegseful wayof looking at this is to break the
situationsdown into two categories. The first categduwyrong party” casedss where a plaintiff

has sued the wromgarty or used the wrong name and seeks to amend to substitute the right party

or the right name. éReed v. U.S. BancoriNo 12cv-344, 2013 WL 1249231 (E.D. Tenn.

Mar. 26, 2013). The second categdgdditional party” casess where the defendants
originally sued are indeed exposed to liability on the theories alleged, but thefgiamti
omitted an additional party against whom the plaintiff also could have stated a Sefhurner

v. Nicoletti, No. 12-1855, 2013 WL 3989071 (W.D. Pa. Aug. 2,301

It is clear enough that plaintiffsere made tactical “mistak&in the colloquial sense.
What they should have domas toeither amend their complaitd addNorth China at the same
time (or earlier)that the direct purchaser plaintifigd, back in January 2003y at leastadd
North China to the November 2008 stipulation. But Rule 15(c)(1)(C) does not encgugpass
any mistake. It requires a mistake “concerrtimgproper party’sidentity.” (Emphasis added.)
As a matter of plain languagéjs provision would appear to include only “wrong party” cases,

andnot “additional party” cases. This is because the “mistake” has to “concern[]” thatjitient



of the “proper party[].”In an “additional party” caskke this one, heregenerally willbeno
“mistakeconcerning’the proper party’'sitlentity.” The plaintiff has sued the right defendant,
andsimply neglected to sue another defendant who might also be liable. difaters of Rule

15 hadmeant to allow relation bagk this situationthey could have easily done %o.

Not only does the plain language of the provision support this interpretation, but other
provisions of the Rule confirm it. The time period within which the proposed party must have
learnedof its mistaken omission is measured from the filing of the original pleakdatgmitted
it — usually, 180 days from filing, pursuant to Rule 4(m). | do not see how, where a proper party
like Hebeihas been sued, an additiopaltylike North China wouldealizethat a“ mistaké has

been made in failing to name it

There can be all kinds of reasons for not naming an addijanil even if there is some
basis of potential liability Not every party witlsomeexposure would know that a mistake had
beenmadein not suing it. Te instant case is a particularly good example of tieatause North
China’s exposurbas always been more attenuated than the other defenttatiie direct
purchaser action, North China fought vigorously to show that whatever the other defeiiants

including Hebei, it was not involved in the alleged conspiracy.

2 Further, this interpretatiois consistent with the Advisory Committee notes to Rule 15(c), watdness the
concept of “wrong party” cases without ever mentioning “additional pastyes:

An intended defendant who is notified of an action within the period alldyeRule 4(m) for
service of a summons and complaint may not under the revised rule defeaibthemeiccount

of a defect in the pleading with respect to the defendant's name, providéwtrexjuirements of
clauses of (A) and (B)ave been met. If the notice requirement is met within the Rule 4(myperio
a complaint may be amended at any ttmeorrect a formal defect such as a misnomer or
misidentification

Notes of the Advisory Committee on Rules, 1991 Amendment to Rule 3p(ejiphasis addedNote that this
comment refers to an old version of Rule 15(c); the former Rule 1\@&)(Became the current Rule 15(c)(1)(C)(i)
in the 2007 general restyling of the Rules.



It cannot be the case that the mere threat of exposure during the first dis r@ibert
filing effects an indefinite toll, in this case seven yeandi| the plaintiff gets around to
amemling. In short, my view is th&ule 15(c)(1)(C)s addressed to trstuation where a
plaintiff has sued the wrong party, and the right party, reasonably aware afoiheiés on the

sidelines while the statute of limitations runs out.

There may beases where deviation from this general rule is appropriate. But this is not
that case Here, the most that plaintiffs can say is that they were unaware of NortHsChina
participation in the allegechrtel when they filed thefirst consolidated amended complaint on
November 1, 2006. In the Second Circuit, however, lack of knowledge does not constitute a

“mistake for relation back purposeBarrow v. Wethersfield Police Dep'’t, 66 F.3d 466, 470 (2d

Cir. 1995).

| recognize that, in the wake of the Supreme Court’s decision in Krupski v. Costa

Crociere S.p.A., 130 S. Ct. 2485 (2010), several district courts have questioned the continued

viability of theBarrowrule and heldhat Rule 15(c) can be satisfied where the plaintiff “[lacked]

knowledge regarding the conduct or liability” of the newly added pavtsn where the

originally named party was propeBeeAbdell v. City of New York, 759 F. Supp. 2d 450, 457

(S.D.N.Y.2010) see als&.A.R.L. Galerie Enrico Navarra v. Marlborough Gallery, Inc., No. 10

Civ. 7547, 2013 WL 1234937 at *6 (S.D.N.Y. Mar. 26, 20c®)ng Abdell); Roe v. Johnson,

No. 07 Civ. 2143, 2011 WL 8189861, at *4 (E.D.N.Y. Aug. 12, 2{&ajne).Relying on these
cases, plaintiffs stress thaethwere unaware of North China’s “role and status in the alleged

conspiracy when they filed their complaints.”



| have previously held that Krupski did not alter Berrowrule. SeeDominguez v. City

of New York No. 10 Civ. 2620, 2010 WL 3419677, at *3 (E.D.N.Y. Aug. 27, 2053 |

observed in Dominguez,

Krupski merely picks up wherBarrowleft off. Barrowasked whether a mistake

has been committe#rupskiassumes the presence of a mistake and asks whether
it is covered by Rule 15(c)(1)(C)(ii)Therefore Barrow’s holding that a lack of
knowledge is not a mistake is still intact

2010 WL 3419677, at *3I continue to adhere to this view.h& Second Circuit has recently

reaffirmedBarrow, subsequent to the district court decisions cited abS8eeHogan v. Fischer

738 F.3d 509, 517-18 (2d Cir. 2013). Moreover, although Abdell and the other decigdns
relied on_Krupskitheyfailed torecognize thakKrupskiwas a wrong party case if ever there was
one, and emphatically not an additional party case.

The holding in Krupski was that it doesn’t matter what a plaintiff knows or should know
about the proposed defendant — it is what that defendant knows that counts — and that, therefore,
even a plaintiff who makes a carefully considered but ultimately wrongehbout who to sue
can avaihimself of Rule 15(c)(1)(C)Because&rupski spent so much analysis considering the
proposed new defendant’s knowledge that it was the party that should have been sued (and
discounting the significance of the plaintiff’'s knowledge), it is easy to slidehet belief, as
Abdell and its progeny did, that all that matters is what the proposed new party knows.
However, the starting point for Krupski was a suit against the wrong party, asdtsll
discussion of knowledge must be seen in that context. Where a plaintiff mastadanly sued
the wrong party, a court need not consider what a defendant knows and when thandefend
knew it;the threshold requiremefdr Rule 15(c)(1)(C)a“mistake concerning the proper
party’s identity” — has not been medeeTurner, 2013 WL 3989071 at *3 (distinguishing

Krupski anddecliningrelief under Rule 15(c)(1)(C) where “[p]laintifidinot identify the wrong



parties . . . in his Complaint despite having sufficient information available to tpiceEmntify
them. . . . [Rather, plaintiff] has suadditional parties for additional and different reastyns
(emphasis in original)).
Indeed, the passage Kfupskiexcerped by plaintiffs lends further weight to this
conclusion:
[A] plaintiff might know that the prospective defendant exists but nonetheless
harbor a misunderstanding about his status or role in the events giving rise to the
claims at issue, arghe may mistakenly choose to sue a different defendant based

on that misimpressioi.hat kind of deliberate but mistaken choice does not
foreclose a finding that Rule 15(c)(1)(C)(ii) has been satisfied.

Krupski, 130 S. Ct. at 2494mphasis added) Here, gaintiffs did not “mistakenly choose to

sue” Hebebased on anyisimpressiori. They correctly suetiebej and for whatever reason

did not sue North China as well. As the Second Circuit noted in In re Allbrand Appliance &

Television Co., Inc., 875 F.2d 1021, 1025 (2d Cir. 1989), the relation back doctrine “is designed

.. .to accommodate the statute of limitations policies that prevent stale claims from being
liti gated, and permit their repose. .It was not designed to provide a means either to

circumvent or to expand the limitations periodd.

The theory upon which plaintiffs rely — that they were unaware of North Chiradés “r
and status in the alleged conspiracysa familiarone,albeitmoved to a new conté Federal
courts regularly confront the issue of whether a statute of limitations shotdtdaedue taa
plaintiff’s lack of knowledge in the context efuitable tollinginquiry notice, and the injury

discovery rule.Seegenerally e.q, Koch v. Gristie’s Intern. PLC, 699 F.3d 141 (2d Cir. 2012);

In re Copper Antitrust Litig.436 F.3d 782 (7th Cir. 2006). Plaintiffs essentially seek to ingport

3 See alsdKrupski, 130 S. Ct. at 2494. (“[Aplaintiff may know generally what party A does while
misunderstanding the roles thattygak and party B played in theonduct, transaction, or occurrenagving rise to
her claim. If the plaintiff sues party Bnstead of party Ainder theseircumstances, she has madengstake
conceriing the proper party’s identitylotwithstanding her knowledge of the existencbath parties) (emphasis
added).




version of theseonceps into Rule 15(c).But the statute of limitations “is not tolled for a

plaintiff's leisurely discovery of the full details of the alkehscheme.’Glonti v. Stevenson, No.

08 cv 8960, 2009 WL 311293, at *10 (S.D.N.Y. Feb. 6, 20@@opting plaintiffs’expansive
theory of relation back woulgut the policiesinderlying perds of limitation becauséiling a
complaint would effectivelypecomean indefinitetoll of the statute of limitations against any
defendants who learn of the action and who might also be liable for the conduct alleged, unde
the theory that those defendants “should have known” that the plaintiff had madsak® in

not suing them as welRelatiorbackwould swallow the general principles of statutes of

limitations

| therefore conclude that plaintiffs’ proposed claims against North Chinalwotiielate

back to the indirect purchasers’ Amended Consolidated Complaint Bateed5(c)(1)(CY
lll. Rule 15(c)(1)(A) — State relation-back

Federal Rule of Civil Procedure Rule 15(c)(1)(A) also permits relatidnwhen “the
law that provides the app#ble statute of limitations allows relation back:he comment to the
version of this rule adopted in 198tates that where statlaw affords a more forgiving
principle of relation back than the one provided in [Rule 15(c)], it should be availa@egahe

claim.” Notes of the Advisory Committee on Rules, 1991 Amendment to Rule 1568€1)

* In their reply brief, plaintiffs make passing reference to the “idenfifpterest” exception, citinin re Allbrand
Appliance & Television Co., Inc875 F.2d 1021, 1025 (2d Cir. 1989). | will not consider an aegamaised for
the first time in reply because defendants have had no opportunity esaddSeeAnghel v. Sebelius, 912 F.
Supp. 2d 4 (E.D.N.Y. 2012). Moreover, even taking into account what ekatyout the relationship between
North China and Ebei at the trial of the direct purchasers’ action, there has been no shaatitigetimterests of
these entities are “identical.To the contrary, North China’s approach at that trial was to argue that its
representative was actually acting on behaHelbei when he attended various pfibéng meetings, effectively
seeking to shift all liability to HebeiPlaintiffs merely state th&tebeiand North China are related companies, who
haveretainedthe same counsed this actionand share one officeiCourtspermitting the “identity of interest”
exception requirenore“substantial structural and corporate idetititpllbrand, 875 F.2d at 1025A parent
subsidiary relationshipyhich isactuallyabsent heras insufficient even wheoombined with shared counsed.
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alsqg e.g, Amaya v. Garden City Irrigation, In®645 F. Supp. 2d 116, 121 (E.D.N.Y. 2009).

This is one of the few provisions of the Federal Rules that expressly athiptprocedural rules

and case lawSee alsd~ed. R. Civ. P. 4(e)(1) and 69(a).

At first blush, this might seem a difficult inquiryecauselaintiffs’ proposed second
amended complaint imgs claims under the laws of 21 statétoweverthe parties are in
agreemenas to the procedural law in most of these states, and most have a rule, statute, or
precedent that is either the samgd&sives from or expressly follow§ederal Rule 18. The
parties also agree that four of these states have expressly rejected the caetapireback in
“additional party” cases as opposed to “wrong party” cAsBscause have held abovehat the
proper construction of Rule 15(c) does not allow relation batkisrcasel will presume that
any otler states which have not spoken directly to the issue and have provisions simila to Rul
15 wouldreach the same result, tashold otherwise would presume that these states would

reach an incorrect result.

Having reached this conclusion, the only states remaining in contentibielanaska,

Nevada and Massachusetts. As for Nebraska, the parti&sy/biieo v. Board of Education, 239

Neb. 162, 474 N.W. 2d 671 (1991), which allowed an “additional party” to be joined where both
parties were “one and the samethe board of a school district and the sclutistrict itself. But

a subsequent decision, Prochaska v. Douglas County, 260 Neb. 642, 619 N.W.2d 437 (2000),

® SeeDefendants’ Opposition Brief at 20; Plaintiffs’ Reply Brief at 9.

® SeeHall v. State Farm Mut. Auto. Ins. G215 F. App’x 423, 427 (6th Cir. 2007) (Michigan) (“[a]lthough an
amendment generally relates backhe date of the original filing if the new claim asserted arises out of the
conduct, transaction, or occurrence set forth in the pleading, the rddatikmoctrine does not extend to the
addition of new parties.”) (quotinEmp’rs Mut. Cas. Co. v. Pelleum Equip., Inc., 190 Mich. App. 57, 475 N.W.
2d 418 (Mich. 1991) (citations omitted¥ee alsdsraney v. Caduceus Props., LI¥1 So. 3d 220, 228 (Fla. Dist.
Ct. App. 1st Dist. 2012)Voo v. Superior Courf75 Cal. App. 4th 169, 176 (Cal. App. 4th Dist. 19¥2pssman V.
Moore, 341 N.C. 185187,459 S.E.2d 715, 717 (1995)

11



suggested thatyburoshould be limitedo that context. Moreover, plaintiffs concede in their
reply brief that Nebraska is effectively a “Rules” state and that state law onnddatkfollows
federal law. Therefore, my holding that federal law does not permit relation back in this case

compels the conclusion that Nebraska would not either.

As to Nevada, | am not convinced of plaintiffs’ position. They rely on Costello v. Casler,

127 Nev. Adv. Op. 36, 254 P.3d 631 (2011), as it has language that supports their argument.
However,that was a “wrong party” case, raot “additional party” case the plaintiff sued the

driver in an automobile accident, not knowing that he had died, and the plaintiff then sought to
substitute the representative of the estate, which is the party he should hasemémadirst

place The court’s discussion about the extef the estate representatwé&nowledge, as in
Krupski, had as its starting point the undisputed fact that the plaintiff had failed tamame
proper party, and it was only in that context that the extent of tipeged defendant’s

knowledge became relevant. | see nothing in the Nevada case law suggesQugtiii

would be appliedo the facts here

Massachusetts law presents a more nuanced quebtassachusetts Rule of Civil

Procedure 15(c) provides:

Relation Back of Amendment.Whenever the claim or defense asserted in the
amended pleading arose out of the conduct, transaction, or occurrence set forth or
attempted to be set forth in the original pleading, the amendment (including an
amendment changing a party) relates back to the original pleading.

On its face, this counterpart to Federal Rule 15(c) would not appear to apply tooteddit
party” cases. The express reference to an amendment “changing” a party wealdtapp

exclude the “additiondf a party under the principle @xpressio unius est exclusio alterius

12



However, he parties before magree, and thie are several cashaslding,that the
Massachusetts relatidrack doctrine isubstantiallymore liberal than its federal counterpart.

SeeSigros v. Walt Disney World Co., 190 F. Supp. 2d 165, 168 (D. Mass. 2002). Further,

althoughneither side has citatdto me,the Supreme Judicial Court of Massachudeits
squarely held that Mass. R. Civ. P. 15(c) encompasses both “additional pavsit as “wrong

party” cases:

We discern no difference in principle between permitting a plaintiff to substitute a
defendant and permitting a plaintiff to add a defendahe effect in both cases is
that a different defendant is called upon to defend the action. We hold, therefore,
that the propriety of allowing the amendment in both cases is governed by the
same rules.

Wadsworth v. Boston Gas Co., 352 Mass. 86, 89, 223 N.E. 2d 807, 809 (diggins

omitted);accordNational Lumber Co. v. LeFrancois Const. Corp., 430 Mass. 663, 671-72, 723

N.E. 2d 10, 16-17 (2000)._ Wadsworth has not been overruled, which would seem to settle the
guestion of whether Massachusetts state law allows relagiok in “additional party” cases as

well as “wrong party” case’

That question, however, does not fully resolve the matter. The Court retainsatscreti
under Massachusetts law to deny leave to amend if a defendant, whether in substituti

addition, would be unduly prejudiceee e.q, Herrick v. Essex RefjRet. Bd.,68 MassApp.

"However, | will note that the court ifiabb v. Journey Freight Internatioi84 F. Supp. 2d 334, 342 (D. Mass.
2008), held tha¥adsworthshould be limited to its facts, and that the relatiack doctrine is unavailable in
“additional party” cases. Although, as noted above, | believé/aaisworths inconsistent with the language of
Mass. R. Civ. P. 15, | disagree wilabh First, contrary to the court ifabh | see ndting anomalous about
Wadsworth which has been followed in Massachusetts. Second, as autliabitycited another Massachusetts
federal district court decisioBurns v. Turner Constr. Ca265 F.Supp. 768, 770 (Mass.1967) which was
decided about six weeks af@adsworthyet failed to cite it. ThirdTabbeffectively held that the deferral to state
law in Fed. R. Civ. P. 15(c)(1)(A) does not include the state countéog@ule 15. | do not see why that would be
the case. As noted, the drafters of Federal Rule 15(c) intended to perntifpkaimely upon more generous state
relation back policies, and it should make no difference whether tieergkats a product of case law, statute, or a
counterpart to Rule 155eeHogan 738 F.3d at 518 Rule 15(c)(1)(A) instructs courts .to look to the entire
bodyof limitations law that provides the applicable statute of limitatiprfiemphasis in original).
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Ct. 187, 191-92, 861 N.E. 2d 32, 36-37 (2007). North China points to Kisips&ognition that

“[a] prospective defendant who legitimately believed that the limitationsgbad passed
without any attempt to sue him hasteorg interest in repose.” 130 S. Ct. at 2494. It amplifies

on that by referring to the expense of defense.

This is not enough to make the prejudice to North China “undue.” There is no suggestion
that it will have any more difficulty defending this limited Massachusetts claim thamitiwo
have had it been timely sued. Nor is there any indication that evidence has beerelud¢i@d
less accessible. Although not required to make a showing of undue prejudmesshuity of
such conditions is one tfie reasons whigrupski found that the interest in repose is strong.
They do noappeatto bepresent herenor is there any indication of prejudice beyond costs that
North China would have incurred even if it was sued in the original compldinerefore

cannot find that North China has met its burden of showing undue prejudice.

| recognize the anomaly in allowing the Massachusetts claim to go forwairégalyorth
China while finding that the claims of plaintiffs from other states are hiameed. That result,
however, is the unavoidable outcome of our federal system which requires me to apply the |

of 21 states, all of which except one would preclude this claim.

14



CONCLUSION

Plaintiffs’ motion to amend is denied to the extent that it wouldcéalths against North
China under the laws of any state other than Massachusetts, and granted in @dbpduts.
The Second Amended Consolidated Complaint, as modified consistent with this decision, shal

be filed within 14 days.

SO ORDERED.
Digitally signed by Brian M.
Cogan

U.S.D.J.

Dated: Brooklyn, New York
Januan3l, 2014

15



	UNITED STATES DISTRICT COURT
	EASTERN DISTRICT OF NEW YORK

