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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ERNEST JETER,
Plaintiff, MEMORANDUM & ORDER
-against- 06-CV-3687 (NGG) (LB)
NEW YORK CITY DEPARTMENT OF EDUCATION
OF THE CITY OF NEWYORK, NEW YORK CITY
DEPARTMENT OF INVESTIGATION OF THE
CITY OF NEW YORK, andTHE OFFICE OF SPECIAL
COMMISSIONER OF INVESTIGATION FOR NEW
YORK CITY SCHOOL DISTRCT OF THE CITY OF
NEW YORK,
Defendants.

NICHOLAS G. GARAUFIS, Unitd States District Judge.

Plaintiff Ernest Jeter brought suit againsfémeants alleging violatins of Title VII of
the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e ei('Sete VII"); the Equal
Protection Clause of the Fourteenth Amendnoéite United States Constitution; 42 U.S.C. §
1981; 42 U.S.C. § 1983; 42 U.S.C. 8§ 1985; 42 U.S.C. § 1986; and the New York State Human
Rights Law. Plaintiff allegethat he was discriminated agat on the basis of his race and
retaliated against for engaging in protected &t Plaintiff’'s claims under the New York
Human Rights Law and 42 U.S.C. 88 1985-86 whsenissed before discovery. (Mar. 8, 2008
Mem. & Order (Docket Entry # 17) at 8-11Fpllowing that ruling, te case proceeded to
discovery. Discovery is nowated and Defendants move gsmmmary judgment pursuant to
Rule 56 of the Federal Rules of Civil Procedaneall remaining claims; Plaintiff cross-moves
for summary judgment as to Defendants’ liabifity Plaintiff's Title VII retaliation claim, and

opposes summary judgment on the remaining claims. For the reasons discussed below,

Defendants’ motion is granted in part and édriin part; Plaintiffs motion is denied.
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THE RECORD

At the outset, the court rules on certain ésstelevant to determining the scope of the
record it will consider when evaluating the @asotions for summary judgment. Federal Rule
of Civil Procedure 56(c)(2) permits a party toexijto an opposing parg/reliance on material
that cannot be produced in a form that woulcbmissible in evidence. Therefore, the court
resolves these objections first, before considgttire parties’ arguments on the substance of the
cross-motions. Plaintiff objects to Defendantsé of his deposition (Pl. 56.1 Counter-Statement
(Docket Entry # 93) 1 1 et aland Defendants object Riaintiff's use of several documents that
Plaintiff did not produce during sicovery (Defs. Opp’n Mem. (Docket Entry # 102at 8-10).

Plaintiff has objected to Defendants’ ugePlaintiff’'s deposition because, Plaintiff
contends, Plaintiff was not given the chanceiéov and correct the gesition after it was
completed, pursuant to Federal RafeCivil Procedure 30(d)(1)._(Séd. 56.1 Counter-
Statement § 1 et al.) The court previously dire&kintiff to bring thisdispute to the attention
of Magistrate Judge Lois Bloom fors@ution in the first instance. (S&ec. 16, 2011 Minute
Order.) This Order was consistent with cautées, which refer non-dispositive pretrial matters
in most civil cases to magistrate judges. Bd&N.Y. Local Rule 72.2. There is no evidence
that Plaintiff followed the court'©rder; instead, he ises this issue before this court in his 56.1
counter-statement in the form of objections to Defendants’ use of excerpts of the deposition.
This pattern of ignoring the cdis instructions, and avoidingétcourt’s referral of discovery
management and the resolution of discoveryuesp(which are quintessential non-dispositive
pretrial matters), is not acceptablConsequently, the court rutbsit Plaintiff has forfeited any
right to object to the allegeviolation of Rule 30._Seeed. R. Civ. P. 16(f) (“On motion or on its

own, the court may issue any just orders . . a,party or its attorney . . . fails to obey a



scheduling or other pretrial ond§. Where Plaintiff’'s objectionto Defendants’ Statement of
Undisputed Material Fastare based solely on Plaintiff's forfeited Rule 30 argument, the court
deems those facts unopposed.

As stated above, Defendants also objesbtoe of the evidence Plaintiff offers in
support of his cross-motion for summary judgmém; exhibits to whiclbefendants object are
documents that Defendants claim Pldfrdid not produce during discovery. (SBefs. Opp’'n
Mem. at 8-9 (objecting to PI. Exs. 2, 10, 13-18, 18-21, & 24).) Defendants cite Federal Rule
of Civil Procedure 37(c)(1), which prohibits arfyafrom using information that it should have
but failed to produce during discovery tgpply evidence on a motioanless the error was

either substantially justified drarmless. Rule 37 is a dietionary remedy. Design Strategy,

Inc. v. Davis 469 F.3d 284, 297 (2d Cir. 2006). The considenatthat guide th district court’s
exercise of discretion in whether not to exclude challengedrebits include “(1) the party’s
explanation for the failure to comply withetliscovery [rule]; (2) the importance of the
[precluded evidence]; (3) the puéjice suffered by the opposing paais a result of having to

prepare to meet the new [evidence]; and (4pthesibility of a continuance.”_Softel, Inc. v.

Dragon Med. and Scientific Commc’ns, Int18 F.3d 955, 961 (2d Cir. 1997); acc®atterson

v. Balsamic9440 F.3d 104, 117 (2d Cir. 2006). The coudleates those four considerations in

an order different than how thaye listed in the quoted language.

! The court notes that Plaintiff's argument on the substance of his objection is unpersuasive, at least as

currently briefed. The admissibility of a party’s deposititnes not turn on whether the party has reviewed and
signed the deposition after the deposition’s completion. SeePaaheo v. NY Presbyterian Hosp93 F. Supp.

2d 599, 605 n.1 (S.D.N.Y. 2009); Merring v. Town of Tuxedo. 07-CV-10381 (CS), 2009 WL 849752 at *1 n.7
(S.D.N.Y. Mar. 31, 2009). Plaintiff cites no authority the proposition that a Rule 30 violation is grounds for
exclusion of otherwise admissible deposition testimony.

2 Plaintiff argues that discovery disputes are referred to the assigned magistrate judge, drmbsbeul

decided by this court. (Pl. Reply Mem. at 8.) Plé#istreference to the magistrate judge creates a false parallel
between Defendants’ objection and Plafigtif Unlike Plaintiff’'s objection to the use of his deposition that the court
discusses above, Defendants never attempted to raise atioobjedlaintiff's reliance on these exhibits, and thus
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The court notes first that the possibilityao€ontinuance has not been raised. It was
incumbent on Plaintiff, as the party seekingeaty on the challengeeixhibits, to raise the
possibility of reopening discovery and esistiing a new schedule for summary judgment
motions; because Plaintiff has not done so, thetcmas not consider thiactor further._See
Patterson440 F.3d at 118.

The court next considers Plaffis explanation. Pdintiff does not deny that he failed to
produce the challenged exhibits. Plaintiff's respdodeefendants’ objeain is that most of the
objected-to documents were generated by Nevk Gity Department of Education (“DOE”)
employees and so Defendants had knowledgeeadidlcuments and violated their own discovery
obligations by not producing them to Plaintifflaintiff's argument, iressence, is that both
parties committed discovery violations and cajusntly he should not be barred from relying on
these exhibits. _(Sel. Reply Mem. at 6-7.) Theoart finds Plaintiff's explanation
unpersuasive. The court first notes that it casagtbased on these facts that Defendants have
committed an intentional discovery violation beaattse court is not in a position to assume that
Defendants had knowledge of these documents-extample, the documents might not be
authored by the DOE employees who Plairti#fims authored them; DOE employees might
have destroyed these documents beforeatitig; or, Defendants’ counsel may have
unintentionally overlooked sonté these documents among thegkr set of documents DOE

employees gave them. Second, even if Defendants’ conduct did violate the rules of discovery,

were never ordered to present that argument toggstrate judge. Moreover, Plaintiff must h&veen aware of

his claims about the deposition and the documents he says Defendants did not produce, and so could have raised
these issues before the magistrate judge at any time before the close of discovery, evere meforedtdered him

to present the dispute about the deposition to Judge Bloom; on the other hand, thezasemof which the court

is aware to think that Defendants would have known abouitPfaiintent to rely on these exhibits before Plaintiff

filed his summary judgment motion. Finally, while Plaifgitlaim that Defendantsithheld their copies of the

exhibits to which they now object is a claim of discovery non-compliance, and/éisysroper for him to have

raised during discovery, Defendants’ objection is oredofissibility at summary judgment, and thus is properly

raised in its opposition to summary judgment. For thegoing reasons, the court considers Defendants’ objection

to the admissibility of the exhibits now rather than referring the issue to Judge Bloom.
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the court fails to see how that should affelintiff's own obligation to produce documents.
Whatever Defendants’ actions aRitiff had a clear path to ensure these documents were
admissible: produce or disclose them, andmit requests for Defendants to admit the
authenticity of the documents. Seed. R. Civ. P. 36(a)(1)(B). Me generally, the principles of
civil discovery in American litigation call foraeh party to produce igood faith the documents
that qualify for automatic discloseior that are responsive teethther side’s requests; if any
party felt entitled to ignore its obligatiobgcause of a believed failure on the part of its
opponent, the discovery regime migind to a halt. In short, éhcourt is not inclined to go
against the maxim “two wrongs don’t make a righelaintiff’'s proffered explanation does not
provide a justifial® reason to admit the exhibits.

With respect to prejudice, Defendants alldug while some dPlaintiff's exhibits
purport to be documents generated by DOE eygds, Defendants have not had the opportunity
to investigate the authenticitf those documents. (Defs. OpgMem. at 9.) Indeed, itis
plausible that Defendasmmight have substantial conceai®ut the authenticity of emails
purportedly sent from one DOE etoyee to another that are now in the custody of Plaintiff but
were not turned over by the DO discovery. (See, e,d-eb. 18, 2005 Dreyfus Email (Glass
Decl. Ex. 10 (Docket Entry # 95)).) Moreover,fBedants allege they were denied a chance to
depose Plaintiff about these documents becautteeftardy production. (Defs. Opp’n Mem. at
9.) Finally, as Defendants hatteady filed their motion for snmary judgment before seeing
these documents, Defendants were denied acehtarfashion their legal arguments to the
material facts these documents illustratefif)a The court believes that Defendants would
likely suffer prejudice in all tlee ways described above, andtge consideration weighs in

favor of excluding the challenged exhibits.



Further, Plaintiff's challenged exhibits, fttre most part, are not important; indeed, for
the most part they do not provide evidence of mayerial fact. The exceptions may be Exhibits
13 and 21, which relate to the issue of Deferslaileged deduction d?laintiff's leave days,
and Exhibits 18, 19, and 20, which relate to Defnts’ alleged acts preventing Plaintiff from
being hired as a “Chapter 683" coeltg. These exhibits may bdeeant to Plaintiff's claim of
disparate treatment; however, their importancestrbe discounted due to possible evidentiary
objections, on grounds suchasthenticity and hearsay athmay exclude them from
consideration even absent Rule 3@ Thus, this factor weiglest most modestly in Plaintiff's
favor. However, three of the four relevanhesiderations weigh against excusing Plaintiff's
noncompliance, and therefore the court sustagfendants’ objectioand will not consider
Plaintiff's exhibits 2, 10, 13, 14, 16, 18, 19, 20, 2dd 24 in deciding thmotions before it.

Finally, thecourt rules on Plaintiff sequest to supplement his t@gals in support of his
summary judgment motion. (Pl. Ltr. Mot. (Dat Entry # 113).) On consent of Defendants
(Def. Resp. (Docket Entry # 114)), the court graltEntiff’s motion to supplement his exhibits
and will consider the testimony of Bonnie Brnown Plaintiff's administrative hearing (see
Brown Hr'g Test. (Glass DecEx. 26 (Docket # 113-1)).

. BACKGROUND

Defendants and Plaintiff made the unugaald unfortunate) decin to not present the
court with a summary of the facts in their memoranda of law. [&ée Mem. at 2; Pl. Mem. at
2.) Therefore, the court constits its account of thfactual background ahis suit primarily
from the 56.1 statements and counter-stateshe parties have submitted (Defs. 56.1
Statement (Docket Entry # 90); PI. 56.1 StateniPocket Entry # 100)) and, where appropriate,

the decision of the Hearing Officer who poesl over the DOE’s unsuccessful attempt to



terminate Plaintiff's employment (Hr'g Officéecision (Chiu Decl. Ex. P (Docket Entry # 92-
3))).°

Plaintiff has been a guidance counselmployed by the DOE since 1994. (Jeter Dep.
(Chiu Decl. Ex. C (Docket Entry # 92-1)) 28:3-28:4.) The undisped facts suggest an
increasingly divisive relationshipetween Plaintiff and his employein a suit antecedent to this
one, Plaintiff alleged that the DOE discrimied against him due to his race and medical
disabilities through actions théte DOE took in the late 1990s and in the early 2000s, through
2003; United States Districtdge David Trager granted sunmpgudgment for the DOE in

2004. Jeter v. Bd. of Educ. of the City of NNo. 99-cv-2537 (DGT) (CLP) (E.D.N.Y. Mar. 23,

2004). The instant suit, however, deals veilents that occurred from 2004 through 2606.

As of the 2003-2004 school year, Plaintfis a guidance counselor at P.S. 811K in
District 75. In February 2004, &htiff and fellow school counsel&teven Lent were involved
in a confrontation, during whicBlaintiff made remarks of a sexuand derogatory nature toward
Lent.> (Hr'g Officer Decision) ab4.) Plaintiff's remarks werprovoked in part by Lent. (It
64-65.) Lent made a complaint about the evetttédNew York City Police Department, at least
in part on the advice of school Principal Raddehderson. (Lent Hr'g Test. (Glass Decl. Ex. 3

(Docket Entry # 95)) at 98:18-99:21Blaintiff in turn made a complaint to the DOE’s Office of

3 The hearing officer’s findings on factual issues thatewitigated before him have preclusive effect in this

litigation. SeeBurkybile v. Bd. of Educ. of Hastings-on-Hudson Union Sch. Didtl F.3d 306, 311-312 (2d Cir.
2005).

‘ In an opinion granting in part Defendants’ motion to dismiss, Judge Trager ruled that events that occurred

before October 15, 2004, were barred for purposes aftffai Title VIl claims (Mar. 8, 2008 Mem. & Order at

22), and events that occurred before July 27, 2003, were barred for purposes of PlaintiffRr&getibn and 42

U.S.C. 8§ 1981 claims (icht 19). Judge Trager also ruled that the allegations contained within first complaint to the
New York State Division of Human Rights (“DHR ") were also barred. {t®1.) The court will not refer to

events that occurred before the earlietheftwo limitation periods unless necessary.

> Plaintiff's remark was “put your mals down your pants and play with yourself to give you something to
do.” Plaintiff did not make threatening remarks toward Lent’s wife and daughterH(§e@fficer Decision at 65
n.21.)



Employment Opportunity (“OEQO”), claiming Lehtad harassed him. (Jeter Dep. at 132:11-
134:8; Mar. 8, 2004 OEO ComgChiu Decl. Ex. CC (Docket Entry # 92-4)).) Lent was
subsequently transferred to another sciilar. 8, 2004 Henderson Email (Chiu Decl. Ex. DD
(Docket Entry # 92-4))) and administratiofficials issued a non-disciplinary “counseling
memorandum” about the incident (Mar. 10, 2004 Memorandum (Glass Decl. Ex. 4 (Docket
Entry # 95))).

In May of 2004, Plaintiff received a letteom the school administration informing him
that he was not keeping up with various aaistrative requirements—attendance cards,
“Progress Notes” on his Related Service AtteregaCards, and keeping a daily log of his
activities. (June 4, 2004 Levy Ltr. (Chiu Decl. B¥.(Docket Entry # 92-4)). After that letter,
Plaintiff filed DHR I, alleging dsparate treatment based on ra@HR Compl. (Chiu Decl. Ex.
EE (Docket Entry # 92-4)).)

In September 2004, a parent of two spedalcation students whwad been assigned to
Plaintiff for counseling told Locdhstructional Superintendefrtan Dreyfus that she believed
Plaintiff was not providing counsetirservices to her children. €8a Dep. (Chiu Decl. Ex. G.
(Docket Entry # 2)) at 30:18-32:11, 34:8-1MDyeyfus directed Asstant Principal Rossie
DeMarco to review some of Plaiff’'s records; Dreyfus reviewesome of Plaintiff’'s records as
well. (Dreyfus Dep. (Chiu Decl. Ex. E (Dioet Entry # 92-2)) at 58:6-59:8.) Dreyfus
determined that Plaintiff had indicated he &t counseling sessions with students on dates
that could not have been accurate, becaussctimol was closed or the student was absent on
those dates._(lcit 64:3-65:10, 119:19-22.)

After Dreyfus’s investigation, DOE issued twdtées to Plaintiff's fle about this record-

keeping issue, in October and November of200@Dct. 18, 2004 Dreyfus Ltr. (Chiu Decl. Ex. X



(Docket Entry # 92-4)); Nov. 30, 2004 Dreyfus L({Lhiu Decl. Ex. Y (Docket Entry # 92-4)).)
Dreyfus also reported the parent’s complainDefendant Office of th Special Commissioner

of Investigation for New York City School District (“SCI”) for investigation in October of 2004.
(SCI Intake Form (Chiu Decl.Xe J (Docket Entry # 92-2)).)

In January of 2005, Plaintiff complad to the DOE’s OEO alleging racial
discrimination. (Jan. 17, 2005 OEO Compl. (€biecl. Ex. GG (Docket Entry # 94-4)).) In
February of 2005, SCI “substartgd” the allegation that Plaintiff had failed to provide
counseling and falsified time records; it recomihed that the DOE seek Plaintiff's termination.
(Loughran Ltr. (Chiu Decl. Ex. L (Docket Egit# 92-2)).) In April of 2005, Jeter filed a
complaint of racial discrimination with tf@EO. (Apr. 4, 2005 OEO Compl. (Chiu Decl. Ex.
HH (Docket Entry # 92-4)).) Also in April of 2008)e DOE issued a letter deter’s file stating
that he had falsely reportedunseling service times. (Apr.Z005 Dreyfus Ltr. (Chiu Decl. Ex.
Z (Docket Entry # 92-4)).) In response, and i $ame month, Plaintiff sea letter to Mayor
Michael Bloomberg of the City of New York,ledjing that he was beg discriminated against
based on race. (Apr. 18, 2005 Jeter Email (ClaalCEX. Il (Docket Entry # 92-4)).) Plaintiff
filed another complaint with the OEO in Jun@une 1, 2005 OEO Compl. (Chiu Decl. Ex. JJ
(Docket Entry # 92-4)).) The same monthe tOE charged Plairitiwith disciplinary
infractions and sought his dismissal. (Jun2d®5 Charges & Specifications (Chiu Decl. Ex. M
(Docket Entry # 2)).) As of July of 2005, the DOE removed Plaintiff from his counseling
position at PS 811K and reassigned him tadik&ict office, pending the outcome of the
termination proceeding; Plaintiff's base salays unaffected. (June 23, 2005 Nathan Ltr. (Chiu

Decl. Ex. AA (Docket Entry # 94-4)).) Plaintififed his second complaint with the New York



State Division of Human Rights #ugust of 2005 (“DHR 11”), allging retaliation and disparate
treatment. (DHR Compl. (Chiu Dedx. KK (Docket Entry # 94-4)).)

One day in December of 2005, while Plaintiff véasigned to the district office, Plaintiff
was stopped from entering the office before 8:00 Ayra security guard. In response, Plaintiff
said, “I hate you motherfucking people. | hateiyDr. Erber, and Bonnie Brown.” (Hr'g Officer
Decision at 93, 97.) (Susan Erber was attone the District 75 Supmtendent and Bonnie
Brown was successively the District 75 Deputyp&intendent and Superintendent.) Several
months later, a charge abouistbvent was added to the @dy pending charges. (Charge &
Specification (Chiu Decl. EXN (Docket Entry # 94-2)).)

The DOE'’s attempt to terminate Plaintifesnployment triggered a New York Education
Law Section 3020-a hearing before a neutral iHgaDfficer. The Hearing Officer dismissed
three of the original fifteen charges awsiPlaintiff for lack of evidence._(Sé#’g Officer
Ruling on Mot. to Dismiss (Chiu Decl. Ex. MM (dgket Entry # 94-5)).) The Hearing Officer
then considered the evidence (testimonialdoxlimentary) on the remaining charges, and the
charge added after the “mothasking people” incident, and issd a written decision._(Séé’g
Officer Decision.) In thabpinion, the Hearing Officer fourttiat the DOE had not met its
burden as to eleven of the tieien remaining charges. (ldRegarding to the issues the parties
have focused on in their briefing on the crosstions for summary judgment—discrepancies in
Plaintiff's counseling dates in his Related SegvAttendance Cards, and the complaint from a
parent that he had not provatleounseling to her two childrentd Hearing Officer found that
the DOE had not met its burden. The Hearing Offiedd that while theravere discrepancies in
Plaintiff's records, the rate of error wasawparently reasonable o(#3%), and the DOE had

not presented any evidence of firactices of other guidance coefws, or any other form of
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evidence, that would suggest that such an erterimdicated culpable negligence or intentional
misconduct. (ldat 35-36.) As to theharges relating to one tife two children (whom the
Hearing Officer called “M.E.”), th Hearing Officer found that trevidence showed that Plaintiff
had filled out records indicating he had met Withe., that Plaintiff had first-hand knowledge of
M.E. and his counseling needs which indicated that he had been providing services to M.E., and
that a teacher who testified trsdte did not see Plaintiff with M.E. did not provide support for the
DOE’s claims for a variety of reasons. (&d.39-42.) With regard to the charge about the
second of the two children (whom the Hearirffj¢@r called “G.E.”), tle Hearing Officer found
that Plaintiff had made errors in some of Related Service Attendan@ards, but despite those
errors, the records indicated that Plaintifllseen G.E. multiple times throughout the school
year; the Hearing Officer also discountbd testimony provided by a teacher for various
reasons. (ldat 44-45.) The Hearing Officer notedthhere were “unanswered questions” in

the DOE'’s case (icht 45), and indeed, the DOE did mdfer the testimony of the two boys’
school aides, nor the testimony of the teachwss tvad taught G.E. for most of the year étl43-
44).

Of the thirteen charges against Pldinthe Hearing Officer found the DOE met its
burden of persuasion as to two. The first wasdltegation that Plairifihad made a sexual and
derogatory comment to Lent in February of 2004. dtd4; sealsosupran.3.) The Hearing
Officer also sustained the allaggen that Plaintiff had said #t he hated “you motherfucking
people,” referring to the distrisuperintendents. (Hr'g Officédecision at 93, 97.) The Hearing
Officer then considered whethhaintiff should be punished féhose two infractions. He found
that in both instances, Plaintiff had beeoywked and so no punishment was warranted.afld.

99.) The Hearing Officer ordered thaaitiff be restored to P.S. 811K. (lat 100.)

11



After the Hearing Officer’s decision, Plaifitivas not reassigned to P.S. 811K. Instead,
he was assigned to a different school by ool@rown. (Brown Depat 42:17-43:3, 44:16-24.)
Brown claimed that P.S. 811K was experiendigguption and that Plaintiff's presence would
only add to that. _(1dl. Plaintiff grieved his reassignment (s&tep Two Grievance (Glass Decl.
Ex. 22 (Docket Entry 95-1))), but the Grievar@#icer ruled that Brown was allowed to assign
him to a different school (Grievaa Officer Decision (Chiu Decl.X&Q (Docket Entry # 94-4))).
.  LEGAL STANDARD

A motion for summary judgment mtbe granted if “the movant shows that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). In determining wimet a genuine issue of teaal fact exists, the
court may not “make credibility determinatioasweigh the evidence,” but “must draw all

reasonable inferences in favor of the nonmg\party.” Reeves v. Sanderson Plumbing Prods.,

Inc., 530 U.S. 133, 149, 150 (2000). Further, the buafeshowing the absence of any genuine

dispute as to a materiadt rests on the movant. S&dickes v. S.H. Kress & Cp398 U.S.

144, 157 (1970).
A fact is material if its existence or non-existence “might affect the outcome of the suit
under the governing law,” and an issue of fagfeauine if “the evidnce is such that a

reasonable jury could return a verdict floe nonmoving party.” Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). Rule 56 “mandates the entry of summary judgment . . . against a
party who fails to make a showing sufficient ttagdish the existence of an element essential to

that party’s case, and on whiclattparty will bear the burden pfoof at trial.” Celotex Corp. v.

Catrett 477 U.S. 317, 322 (1986). In such a situatitrere can be ‘no genuine issue as to any

material fact,” since a complete failuregbof concerning an essential element of the
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nonmoving party’s case necessarily renddirsther facts immaterial.”_lcat 323. A grant of
summary judgment is proper “[w]hen no ratiopaly could find in favor of the nonmoving party

because the evidence to support its case ibgt.s Gallo v. Prudential Residential Servs.,

L.P., 22 F.3d 1219, 1224 (2d Cir. 1994).
The party opposing summary judgment is extitled to rely on unsworn allegations in
the pleading, but must instead “show thate¢hsradmissible evidence sufficient to support a

finding in her favor on the issue that is thesis for the motion.”_Fitzgerald v. Hendersas1l

F.3d 345, 360-61 (2d Cir. 2001). Even whereateshent is sworn, the information therein
should not be credited if tonstitutes hearsay “that would notdmmissible at trial if testified to

by the affiant.” _Patterson v. Cnty. of Oneida, N.375 F.3d 206, 219 (2d Cir. 2004). “Nor is a

genuine issue created merely by the presentafiassertions that are conclusory.” Id.
V. DISCUSSION
A. Non-DOE Defendants
Defendants assert, and Plaintiff does not despinat the Departmenf Investigation of
the City of New York and SCI are mayoral agies of the City of New York that are not
amenable to suit. For support, Defendants cite New York City Charter Chapter 17, Section 396:
“all actions and proceedings forethecovery of penalties for thélation of any law shall be
brought in the name of the City of New Yakd not in that of any agency, except where
otherwise provided by law.” Plaintiff's clainagainst DOI and SCI are accordingly dismissed.

SeeUnited States v. City of New York83 F. Supp. 2d 225, 243 (E.D.N.Y. 2010). Plaintiff did

not file suit against the City dlew York, and so Plaintiff sase proceeds against Defendant

DOE only.
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B. Plaintiff's Equal Protection and Section 1981 Claims

Based on the facts described in Section Il, sUplaEntiff alleges that Defendants
violated his rights under thequal Protection Clause ofélrourteenth Amendment and 42
U.S.C. § 1981. (Compl. Sections E & F.) Claimfiwiolations of bottprovisions are enforced

through 42 U.S.C. § 1983. Patterson v. County of On&8ida F.3d 206, 225 (2d Cir. 2004).

Where, as here, a plaintiff has brought suit urfgd&983 against a municipantity, the plaintiff
must show that the acts about which he complaiere taken as part of a municipal policy or

custom® Id. at 226; see alsilonell v. Dep't of Soc. Servs. of N.Y436 U.S. 658 (1978). This

showing may involve evidence afpractice “so persistent ordgspread” as to indicate “a

custom or usage with the force oid Sorlucco v. N.Y. City Police Dep'971 F.2d 864, 870-

71 (2d Cir. 1992) (internal quotation marks omittem)a practice that was “so manifest as to
imply constructive acquiescencebdim higher-ranking officials, icat 871, or evidence that “the
municipality so failed to traiits employees as to displayealiberate indifference to the

constitutional rights” of its redents, Kern v. City of Rochest&3 F.3d 38, 44 (2d Cir. 1996)

(quoting_Gottlieb v. County of Orang®4 F.3d 511, 518 (2d Cir. 1996)).

Plaintiff has not directethe court to any evidence that would support a finding that
Plaintiff was a victim of a municipal policy undany of the-above quoted formulations of that
requirement. Plaintiff’'s arguments in respoase that (1) high-leveifficials of the DOE
instigated or approved of theaniges against him and (2) allegais against him and a friend of
his were treated differently thaHaintiff's allegationsagainst Steven Lent. (Pl. Mem. at 7-9.)

But disparate treatment in a particular case, without more, does not provide evidence of a policy

e After this motion was fully briefed, and almost seays after the suit was filed, Plaintiff sought leave to

amend his Complaint to add several individual defendants. (PI. Ltr. (Docket Entry # 1Q4Yhelourt denied
this request on the grounds of prejudice to the putative defendants. (Mar. 9, 2012 Gfitert)
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or custormon the part of the municipality. Therefore the court must grant summary judgment to
the DOE on this claim.

C. Title VII Claims

Plaintiff also brings claims under Title VITitle VII prohibits “discriminat[ion] against
any individual with respect to his compensati@nms, conditions, or privileges of employment,
because of,” inter alia, “such indglilual’s race.” 42 U.S.C. 80D0e-2(a)(1). Plaintiff's claims
under Title VIl include claims ofacially-motivated disparattreatment and hostile work
environment and a claim of retaliatiorr #ngaging in proteet activities.

1. Disparatd reatment

In order to survive a motion for summangdgment on a disparate treatment claim—that
is, a claim of intentional discrimination—a TiN&I plaintiff must satify a three-part burden-

shifting test._Se&lcDonnell Douglas Corp. v. Gree#11 U.S. 792, 802 (1973). First, the

plaintiff must establish a prima facie easf discrimination._Holcomb v. lona Col521 F.3d

130, 138 (2d Cir. 2008). In ordernoake out such a prima faaase, the plaintiff must show

(1) that he belonged to a protected class; @)l was qualified fahe employment position he
held; (3) that he suffered adwaerse employment action; and (dat the adverse employment
action occurred under circumstanggang rise to an inference dliscriminatory intent._ld.If

the plaintiff succeeds in making caifprima facie case, a presumption of discrimination arises
and the burden shifts to the defendant to adeteusome legitimate, nondiscriminatory reason for
the adverse employment action. Idthe defendant proffers sl a reason, the defendant “will

be entitled to summary judgment . . . unlesspllatiff can point taevidence that reasonably

7 The cases that Plaintiff cites address liability for disparate treatment undeYITitiet § 1983._See

Mandell v. County of Suffolk316 F.3d 368, 378-79 (2d Cir. 2003) (discussing disparate treatment as a riethod o
alleging a prima facie case of discriminatiordanTitle VII); Graham v. Long Island R,R30 F.3d 34, 40 (2d Cir.
2000) (same).
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supports a finding of prohibited discringtion.” James v. N.Y. Racing Ass’233 F.3d 149, 154

(2d Cir. 2000). At this stagéthe plaintiff may,depending on how strong it is, rely upon the

same evidence that comprised her prima facie,aa$hout more.”_Back v. Hastings on Hudson

Union Free Sch. Dist365 F.3d 107, 124 (2d Cir. 2004). defeat summary judgment, “the
plaintiff is not required tolsow that the employer’s profferedasons were false or played no
role in the employment decisi, but only that they were nibte only reasons and that the
prohibited factor was at least onetbé ‘motivating’ factors.”_Idat 123.

Defendants do not contest that Plaintiff has made out the first two elements of a prima
facie case of disparate treatment. They do afgoeever, that Plaintiff has not met his burden
of producing evidence of an adverse employnaetibn or evidence of circumstances that give
rise to an inference that Defendants’ acts waoglly motivated. (Defs. Mem. at 5.)

Defendants argue in the alternative that thaye produced evidence of a legitimate,
nondiscriminatory reason for the actionattthey took against Plaintiff._ (et 10.)

Plaintiff argues that he did suffer an atbeeemployment action sufficient to make out a
prima facie disparate treatment case. (PimMat 6.) Plaintiff's examples of adverse
employment actions are primarily the institutiof termination proce@tys against him (see
June 6, 2005 Specifications & Charges at 1); reassignment out of a school and to an
administrative office during the pendency of the termination proceeding (June 23, 2005 Nathan
Ltr. at 1); and Defendants’ refal to reassign him to the schaowhich he had been a guidance

counselor before the institution thfe termination proceedings (s8&p Two Grievance at 1).

8 Plaintiff also appears to claim that he was deprivieskveral leave days from his cumulative annual leave

reserve (“CAR”"), and that this constitutes an adverse employment action as well. (Pl. Mem. at 6.) This claim lacks
evidentiary support. Plaintiff alleges that the testimofiBonnie Brown at Plaiiff’'s administrative hearing

supports his assertion (sBk 56.1 Statement of Facts (Docket Entry # 100-1) 1 23), but nowhere in the supplied
portion of testimony does the witness mention deducting days from Plaintiffs CARr@ea Hr'g Test.).

Plaintiff's other claimed support, an aihPlaintiff alleges he sent to aypall employee (Aug. 11, 2006 Jeter Email
(Glass Decl. Ex. 13 (Docket Entry # 95-1))), has been excluded from consideration due to Plaiui# $dai
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Defendants argue that these actions do not qualify as adverse employment actions for the
purposes of a Title VIl disparateeatment claim. Their primgaisupport for this argument is

Joseph v. Leavit465 F.3d 87, 91 (2d Cir. 2006), whereie thourt of Appeals for the Second

Circuit held “that administrative leave with pdyring the pendency of an investigation does not,
without more, constitute an adge employment action.” As&htiff does not offer evidence

that he suffered something more than merehgstigation and administiae leave, he has not
shown an adverse employment action. FurtherntbeeCourt of Appeals has also held that a
transfer is an adverse employm@ction only “if it results ira change in responsibilities so
significant as to constitute a setback to the pffimtareer,” i.e., one that “create[s] a material

disadvantage” and is not a “purely lateral trensf Galabaya v. N.Y. City Bd. of Edy@02

F.3d 636, 641 (2d Cir. 2000) (citations and quotamarks removed). As Plaintiff does not

offer any evidence that his assignment to a diffesehool after the termination proceedings was
a material change in job responsibilitiegttheassignment cannadrestitute an adverse
employment action for his digpate treatment claim.

Plaintiff attempts to blunt thimpact of the above-cited opimis in three ways. First, he
cites to Judge Trager’s opinion denying Defertdamotion to dismiss, wherein Judge Trager
held that Plaintiff had allegetiat he had suffered an adweesction for purposes of his 42
U.S.C. § 1981 and § 1983 claims. (Pl. Menb.atSecond, Plaintiff cites to Burlington

Northern & Santa Fe Railway Co., v. Whi&l8 U.S. 53 (2006), for the proposition that

reassignment and suspension pending invagsig for misconduct could be an adverse

provide it to Defendants during discovery. (Ssetion |, supra Without evidentiary support, Plaintiff cannot use
this alleged event as an adverse employment action fprihia facie case. However, even if it were considered,
the email would only provide evidentiary support for the fact that Defendants required Plaintiff to submit
documentation of his medical absences and that Plaintiff believed he had already submitted that atoouorerd
before. (Sedwug. 11, 2006 Jeter Email.) Plaintiff cites no authority for the idea that requiring documentation of a
medical absence, or even requiring a second copybtidtumentation, constitutes an adverse employment action
as Title VIl uses the term.
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employment action. Idat 70-71. (SePl. Mem. at 6.) Third, Plaiift attempts to show that his
suspension during the pendency of the termingtroneedings financially injured him and thus
created an adverse employment action. Specifidaléyntiff alleges that hiost the opportunity

to perform “pensionable Chapter 688rk.” (Pl. Mem. at 7.)By “Chapter 683 work,” Plaintiff
means certain work performed during a sumsasssion for which the DOE would pay a wage in
addition to Plaintiff's base salary. (Séeter Dep. at 34:23-35:9Blaintiff was denied a chance
to do such work during the penderafithe termination proceedings.

Each of Plaintiff's arguments fail. Plaifits reference to Judge Trager’s opinion is
inapposite for several reasons. First, Judgeérrags adjudicating a motion to dismiss, and so
properly assumed the truth of Riaff's factual allegations. (Sedar. 4, 2008 Mem. & Order at
7.) Second, at that stage oétproceeding Plaintifivas pro se, and so Judge Trager properly
read his Complaint liberally._(Ség at n.1.) Finally, Judge Trager did not rule on the
sufficiency of Plaintiff's allegations with regato Plaintiff's prima facie case of disparate
treatment; the cited portion of the opinion addes Plaintiff's claim$or discrimination and
retaliation under 8 1983, nander Title VII. (1d.18-19.) Thus, there is no inconsistency
between Judge Trager’s earlier decision andthet evaluating whethétlaintiff has produced
evidence of an adverse employmaation to support a prima faagease of disparate treatment at
the summary judgment stage.

Plaintiff's citation of Burlington Northerrs also unavailing. In that opinion, the

Supreme Court determined whether a particatdion could support a prima facie case of
retaliation, not disparate treatment, and discussed at ldmgfthct that Title VII created
different standards for adverse employmenioastifor disparate treatmieand anti-retaliation

claims. Burlington Northerrb48 U.S. at 61-64. Consequentlye fact that actions are adverse
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for anti-retaliation claim purposes does not misat they are so for disparate treatment

purposes._Seldicks v. Baines593 F.3d 159, 165 (2d Cir. 2010) (f[is now clear that Title

VII's anti-discrimination and anti-retaliation provisions are not coterminous; anti-retaliation
protection is broader and extertsyond workplace-related employment-relat retaliatory
acts and harms.” (Internal quotation marks om)jte Indeed, the Second Circuit decided

Joseph v. Leavithfter Burlington Northern Thus, the court’s holding in Josepwhs not

disturbed by the Supreme Cosrtlecision in Burlington NortherrPlaintiff apparently

overlooked the distinction beegn disparate treatment and anti-retaliation claims.

Plaintiff's final attempt to avoid Josephhis argument that rsaiffered financial harm as
a result of his suspension. This presumabgniargument that he, unlike the plaintiff in Joseph
has shown something more than simply a susparwith pay pending ingigation. Plaintiff's
attempt to use the summer school opportunithassomething more” ianalogous to a plaintiff
alleging he lost the opportunity to take duae assignments during the pendency of an

investigation; this form ofsomething more” is foreclosed by Brown v. City of Syracus&3

F.3d 141, 151 (2d Cir. 2012), in which the Sec@nauit held that an employee’s loss of

overtime opportunities does not constitute an adverse employment action if it is a direct result of
suspension with pay pending investigation. AsrRiifiis attempts to avoid the effect of the

relevant Second Circuit cases fail, the cooust grant summary judgment for Defendants on
Plaintiff's disparate treatment claim.

2. Hostile Work Environment

Title VII applies to a plaintiff's claim that he has been forced to work in a “hostile or

abusive environment.”_Harris v. Forklift Sys., In810 U.S. 17, 21 (1993). A hostile work

environment exists
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[w]hen the workplace is permeated witiscriminatory intimidation, ridicule, and
insult that is sufficiently severe or periasto alter the contlons of the victim’s
employment and create an abusive worlengironment. . . . Conduct that is not
severe or pervasive enough to create an objectively hostile or abusive work
environment—an environment that easonable person would find hostile or
abusive—is beyond Title VII's purview.
Id. (internal citation and quotation marks omitteéd)ccordingly, to make out a hostile work
environment claim, a plaintiff must presewvidence (1) that the conduct in question was
“objectively severe or pervasive,” that is, titatreated an “environment that a reasonable person
would find hostile or abusive”; jZhat the plaintiff subjectively perceived the environment as

hostile or abusive; and (3) that the plaintiff veabject to the hostile work environment “because

of” plaintiff's race. See, e.gBrown v. Hendersqr257 F.3d 246, 252 (2d Cir. 2001). Severity

and pervasiveness are independgandards, only one of whithe plaintiff must meet. See

Pucino v. Verizon Commc’n$18 F.3d 112, 119 (2d Cir. 2010). For conduct to be “pervasive”

enough to constitute a hostile environment, ‘theallenged incidents [must be] more than

episodic; they must be sufficiently continuaml concerted.” Hayut v. State Univ. of N.852

F.3d 733, 745 (2d Cir. 2003) (internal quotatiorrksaomitted). “Isolated acts, unless very

serious, do not meet the threshold of seyeni pervasiveness.” Alfano v. Costelk94 F.3d

365, 374 (2d Cir. 2001). However, even a sirggiecan meet the “severity” standard if, “by
itself, it can and does work a transfotioa of the plaintiff's workplace.”_ld.

Defendants claim that summary judgmerdappropriate for Plaintiff's hostile work
environment claim. Defendants argue thatahky evidence introduceabout Plaintiff’'s work
environment—i.e., smiles, grimaces, and sarcasmments that Lent directed toward
Plaintiff—could not permit a ratioh&act-finder to find that theonditions of Plaintiffs’ work
environment had been altered. (Defs. Meni3a} Plaintiff opposes Defendants’ motion for

summary judgment on this claim; he argues tihaite is a question ddct regarding whether
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Plaintiff's work environment had been made aaligihostile one by several incidents, including
(1) a school official encouraging Lent to reptorthe police the confroation between Plaintiff
and Lent; (2) differences in hosomplaints that Plaintiff and co-worker of his made were
treated and complaints against Plaintiff weretedpand (3) the decisiaf school officials to
bring a supplemental charge agsiPlaintiff over the “motherflking people” incident, which he
claims was an effort to “paint [Plaintiff] as a threatening individda{Pl. Mem. at 10.)

The flaw in Plaintiff's claim is that he does not offer any evidence from which a rational
fact-finder could conclude th#te conduct creating ¢thostile environment occurred because of

Plaintiff's race. _Sedlfano v. Costellp 294 F.3d 365, 374 (2d Cir. 2002); Richardson v. N.Y.

State Dept. of Corr. Seryd.80 F.3d 426, 440 (2d Cir. 1999), abrogated on other grdaynds

Burlington N. & Santa Fe Ry. Co. v. Whi®48 U.S. 53 (2006f. Most of the actions Plaintiff

complains of were responses to specific acttbas Plaintiff took, ando a fact-finder could
hardly infer racial hostility based merely on thetfénat these eventsdk place. In response,
Plaintiff appears to argue tha¢cause he and Lent were treladiéssimilarly, a fact-finder could
infer racial hostility. However, the uncontradidtevidence shows that Plaintiff and Lent were
not similarly situated. Se@€olquitt v. Xerox Corp.No. 05-CV-6405, 2012 WL 109230, at *3
(W.D.N.Y. May 25, 2012) (plaintiff must be similarbjtuated to differently treated individual to

use disparate treatment as evidence of rawiivation for hostile work environment). The

° Plaintiff also refers to the reassignment of a blaslestigator initially assigned to investigate Plaintiff's

complaint about Lent as another racially motivated incitieattcontributed to a hostileork environment. (PI.

Mem. at 10.) However, Plaintiff cites no evidence at all relating to this reassignment (his memorandum taking the
unusual strategy of declining to cite to the record for support for most of his factual assertions), let alone any
evidence that would allow a fact-finder to conclude thesigament was suspicious. The court’s search through the
evidence submitted by both parties did not locate any evidentiary support either.

10 Plaintiff alleged retaliatory hostile work environmenteaal racially motivated hostile work environment
in his Complaint. However, he does not present an argument or evidence irt stig@t claim and so the court
deems it abandoned. See, eRyotostorm, LLC v. Antonelli, Terry, Stout & Kraus, L1 834 F. Supp. 2d 141, 144
n.3 (E.D.N.Y. 2011).
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Hearing Officer found that Plaifitiused sexually explicit language the confrontation between
the two men (Hr'g Officer Decision at 60-66)catinat Plaintiff had shouted that school
administration officials werémotherfucking people”_(idat 90-97), while there is no evidence
that Lent did anything similar. The unconti@dd evidence also shows that Plaintiff's
complaint against Lent was investigated, fowind to be unsubstantiated and, unlike the
complaints against Plaintiff, no parents cdom®vard to complain about Lent. (O’Mahoney
Report (Chiu Decl. Ex. U (Docket Entry # 94-4)).)

In sum, there is no evidence of dispara@atiment of similarlyituated individuals, and
so, there is no evidence that the incidents Pfaodmplains of were racially motivated (even if
they were severe or pervasive enough to alter his working conditions). As a hostile work
environment claim requires a fact-finder to fihét a Plaintiff suffered because of being a
member in a protected class, gdano, 294 F.3d at 374, Plaintiff’s failure to offer material
evidence on this element is fatal to his claiffe court grants summajydgment to Defendants
on this claim.

3. Retaliation
Title VII also makes it unlawful for an employer to discriminate against an employee

“because he has opposed any practice raadenlawful employment practice by this

subchapter.” 42 U.S.C. § 20086). The McDonnell Douglasurden-shifting framework

applies to retaliation claimKaytor v. Elec. Boat Corp609 F.3d 537, 552 (2d Cir. 2010). In

order to make out a prima facie eathe plaintiff must show “(1that she participated in an
activity protected by Title VII, (Rthat her participation was knovto her employer, (3) that her
employer thereafter subjected el materially adverse emplogmt action, and (4) that there

was a causal connection betwees photected activity and the adse employment action.”_1d.
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The burden of production then shifts to the defanido articulate a “legitimate non-retaliatory
reason for the adverse employment action.”ath52-53. If the defendadbes so, the plaintiff,
to avoid summary judgment, must “point to eande sufficient to permit an inference that the
employer’s proffered non-retaliatory reason is gxatal and that retaliation was a substantial
reason for the adverse employment action.”atb53 (internal quotatiomarks omitted).
Defendants do not contest thaaiBtiff has offered evidence tifie first two elements of a
prima facie case of retaliation. Defendants move for summary judgment on Plaintiff's retaliation
claim, on the grounds that Plaintiff has nah\pded evidence of either (1) an adverse
employment action or (2) causation. Pldirdross-moves fosummary judgment on
Defendant’s liability for retigation, arguing that Defendantseacollaterally stopped from
offering a legitimate, non-discriminatory reasontioe actions they took against Plaintiff.
Defendants’ argument regarding advers@legment action is essentially that the
initiation of a proceeding aimed at terminatangerson’s employment, and reassignment with
pay for the duration of that proceeding, cannad asatter of law be an adverse employment
action for a retaliation claim(Defs. Mem. at 17.) Defendants’ argument relies in part on
Josepls rule that suspension pending disciplinaharges is not an adverse employment action
in the disparate treatment context. XI¢However, in making this argument, Defendants make
the same mistake that Plaintiff did in his dission of disparate trgaent: conflation of the
standards for adverse employment action fiataliation claim with those for a disparate
treatment claim. The Second Circuit has stagdtlicidly that the two & not the same. Hicks
v. Baines 593 F.3d at 165. Hicksoted that the Supreme Court’s decision in Burlington
Northernbroadened what could be consideregdwerse employment action for a retaliation

claim so that a plaintiff would not be limited alleging actions that affect the terms and
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conditions of the platiff's employment. _Id. Instead, anything that might “dissuade a
reasonable worker from making supporting a charge of discriminan” is a materially adverse

employment action. Idquoting Burlington Norther548 U.S. at 57). This is a context-specific

analysis._Burlington Norther®48 U.S. at 69.

The court notes Defendantsgament that the rule in Joseppplies to retaliation claims
because Joseph included a retaliation allegati{pefts. Mem. at 17.) However, the Second
Circuit's decision in Joseptonsidered only adverse employment actions in the context of
disparate treatment claims, because the retaliatzam had been dismissed at the district court
level and was not appealed. 3 F.3d at 89. The court also @®Defendant’s argument that

while in Burlington Northernthe Supreme Court ruled that suspension without pay pending

disciplinary charges could lza adverse employment action for the purposes of a retaliation
claim, in the instant case Plaintiff was susged with pay. (Defts. Reply Mem. at 8.)
Defendants are correct this is a distiootbetween the two casdsit the BurlingtorCourt did

not state or imply that the without pay aspedhat plaintiff's suspension was necessary to the
court’s holding that she had suffered aenially adverse employment decision.

The court also notes Defendants’ reprdation that retaliation claims require
demonstration of a material charigean employee’s pay or respornikites. (Defs. Mem. at 16.)
The court believes Defendants have not fully comm@neled the shift in lathat has occurred as
a result of Burlingtonfor example, in Hicksthe Second Circuit held that an employer’s actions
that created a risk that phiffs would be disciplined,rad did lead to plaintiff being
reprimanded, were sufficient to shaw adverse employment action. $88 F.3d at 170.
Hicksreiterated that context matters and thatréetaof actions could be material employment

actions for retaliation purposes. Sde

24



The court applies the generous Burlingstandard to Plaintiff's alleged adverse
employment actions. The court concludesEfOE’s decision to initiate termination
proceedings against Plaintiff, and to tran$fien from his normal workplace, away from his
normal duties as a counselor, while that processinued are adverse employment actions. A
reasonable fact-finder could consider that sations would dissuadereasonable person from
engaging in protected activity, givéhat these actions createcudstantial risk that Plaintiff's
livelihood would be ended. However, even under _the Burlingtamdard, several other
allegedly retaliatory acts do ngtialify as adverse employment actions: Plaintiff's claim that he
was reassigned to a different school after teeltgion of his disciplinary proceedings, because
he does not offer evidence that assignmentdifferent school was effectively a diminution in

prestige or responsibility, sé@essler v. Westchester Couridept. of Social Serviced61 F.3d

199, 206, 209 (2d Cir. 2006), and Plaintiff's claimat he was investigated, before the DOE

decided to bring charges against him, epperwien v. Entergy Nuclear Operations, ,|663

F.3d 556, 569 (2d Cir. 2011), are not adverseasti As Plaintiff only needs one adverse
employment action to satisfy this element &f piima facie case, the initiation and termination
proceedings and the reassignment to a non-etinggposition are enough for his prima facie
case.

Defendants also argue that Plaintiff Imas met his de minimis burden of showing a
causal connection between Plditgiprotected activity and thadverse employment actions.
Although temporal proximity between protectedivaties and advese actions can be sufficient

for that showing at summary judgment, &tattery v. Swiss Reinsurance Am. Cogx8 F.3d

87, 95 (2d Cir. 2001), Defendants argue that whahif alleges are reliatory actions were

part of a pattern of discipline that pre-datediiiff's protected activies, and thus, under,
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Slattery temporal proximity alone does not permitiaference of causation. (Defs. Mem. at
18.) The evidence of a pattern of discipline thatendants cite is an email sent in 2003 from
Brown that discussed the possilyilof initiating disciplinary chargeagainst Plaintiff. (Apr. 1,
2003 Brown Email (Chiu Decl. Ex. PP (Docket Enr94-5)).) However, Defendants have read
Slatterytoo broadly. In Slatterythe Second Circuitomcluded that “where timing is the only

basis for a claim of retaliain, and gradual adverse job actitwegian well before the plaintiff

ever engaged in any protected activity, anrerfiee of retaliation doewt arise.” _Slattery248
F.3d at 95 (emphasis added). Defendantd@igidence of intra-management communication
that occurred years before the prote@etivity in question—but intra-management
communication is not an “advergd action.” Thus, the usualleuapplies and Plaintiff may
survive summary judgment by showing closepenal proximity between the adverse actions
and the protected activity. Sek

Plaintiff has offered evidence of a adomporal proximity between his various
protected activities and Defendantgrious actions: Plaintiff complained about letters in his file
in January 2005 (selan. 17, 2005 OEO Compl.), and a month later Defendants recommended
that Plaintiff be fired (sekoughran Ltr.); Plainff filed an OEO complaint in April 2005 (see
Apr. 4, 2005 OEO Compl.), and within &wnonths Defendants charged him ($eee 6, 2005
Charges & Specifications); and Plaintifiade an OEO complaint in June 2005 (da®e 1, 2005
OEO Compl.), and within a month Defendanésl suspended him from his counseling duties
and reassigned him to the head office (haee 23, 2005 Nathan Ltr.J.hese paired sets of
protected activities and advers@ployment actions are all close enough in time to allow an

inference of causation. S&znningham v. Consol. Edison Inblo. 03-CV-3522 (CPS), 2006

WL 842914, at *19 (E.D.N.Y. Mar. 28, 2006) (collecting district court cases that accept a
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proximity of two months or less as permitting a causal inference); Gorman-Bakos v. Cornell Co-

op Ext. of Schenectady CounB52 F.3d 545, 555 (2d Cir. 2001) (concluding that five months
was not too long a separationtween protected acity and alleged retaliatory act).

Plaintiff having met his burden of evidenof a prima facie case of retaliation,
Defendants must now meet their burdempmfduction of evidence of a legitimate, non-
retaliatory reason for the adveesmployment actions Plaintiff sacited. Defendants argue that
they have offered evidence of a non-retaliatoasom for investigating Plaintiff and initiating a
termination proceeding against him, namely, thadrment told school administrative officials that
Plaintiff was not providing mandateounseling to her children (s8erra Dep.), that an
investigator found that some Bfaintiff's Related Service Attendance Cards listed dates of
service that could ndtave been accurate (Seeeyfus Dep.), and that Plaintiff insulted Steven
Lent in the confrontation between the two (& Officer Decision at 60-66}

Plaintiff has moved to preclude Defentiafrom relying on these events as non-
retaliatory reasons using collateestoppel. Plaintiff argues thtétte Hearing Officer’s decision
that the DOE could not prove misconduct on twdhef principal allegations behind the DOE’s
charges against him—regarding the parent allemed Plaintiff dichot provide counseling
services to her sons, and regarding Plaintiffaccurate dates on his [Ried Service Attendance
Cards (seélr'g Officer Decision at 245)—prevents Defendants framsing those allegations as
legitimate, non-retaliatory reasons in this cd®eMem. at 3-5). Although Plaintiff does not
present this argument clearly, he presumalslyg bklieves that the ldeng Officer’s decision

that the confrontation betwe&taintiff and Lent did not mérpunishment also collaterally

1 Defendants also cite Plaintiff's degtion of school officials as “motherfucking people” as an additional

legitimate, non-retaliatory reason for bringing charges agRiasitiff. (Defs. Reply Mem. at 6.) But as mentioned
in the court’s reconstruction of the background, Plaintiff had already been investigatgddchad reassigned
pending termination before that event occurred. mmion Il, suprd This incident cannot serve as a legitimate,
non-retaliatory reason for events that occurred before it did.
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estops Defendants from using that eana legitimate reason as well._($t&y Officer
Decision at 98-99.)

Plaintiff is correct that Section 3020-a proadegd can collaterallgstop parties from re-
litigating previously decided ises of fact in a federal employnt discrimination case, so long
as the parties had a full and fair opportunitjittgate the facts in th&ection 3020-a proceeding.

Burkybile v. Bd. of Educ. of Hatings-on-Hudson Union Sch. Dis#11 F.3d 306, 311-312 (2d

Cir. 2005). Thus, the factual findings in tHearing Officer’s decisin in the Section 3020-a
hearing are entitled to preclusieffect, if the other element$ collateral estoppel apply.
However, Plaintiff's motion ignoreseveral of these elements, namely that “the issues of both
proceedings must be identical [and] the relevasutds were actually litigated and decided in the

prior proceeding.”_Central Huds Gas & Elec. v. Empresa Naviek® F.3d 359, 368 (2d Cir.

1995). The primary issues that were decidati@Section 3020-a hearing—whether Defendants
had proven by a preponderance of the evideratePtaintiff had engaged in any or all of

multiple incidents of misconduct and, if so,ather Plaintiff's employment should end—are
simply not the same issues as whether Defetisdzad a legitimate reason for believing that
Plaintiff may have engaged in misconduct. @iaty nowhere in the Heing Officer's decision

did the Hearing Officer find that Defendaulisl not have a legitimate reason for bringing
charges against Plaintiff (let alone that theg haetaliatory or otherwise malicious reason).
Defendants are thus not precluded from usingesad that a parent complained about Plaintiff
and an investigator found discrepancies airRiff’'s timekeeping, and a rational fact-finder

could find that those facts provided a non-retaliy reason for investigating and ultimately

seeking to terminate Plaintiff’'s employmeaten though the claims were ultimately not

28



proven'? Defendants have therefore met their leardf production, and Plaintiff’'s motion for
summary judgment as to ligiby on his retaliation claims accordingly denied.

The final step in the burden-shifting framewas for the Plaintiff to offer evidence that
would permit a fact-finder to infer that Defemdisi reasons are pretewal. The Section 3020-a
hearing decision’s factual findingsipport Plaintiff at this sted-or example, in considering the
disciplinary charge surroundingd#tiff’'s Related Service Attendance Cards, the Hearing
Officer found that the Board of Education’s inveatmys did not compare Plaintiff's error rate in
record-keeping to any other courm& before labeling Plaintiff'svork negligent or malicious.
(Hr'g Officer Decision at 35-36.) Similarly, wittegard to the disciplinary charges of failing to
provide counseling services to the childrenhaf parent who complained, the Hearing Officer
found that the DOE did not question the two at@fds aides before charging Plaintiff with
failing to provide services (ict 43-44), that Plaintiff's knowlkge of M.E. and his related
service attendance cards suggesitati he had counseled M.E. (at.39-40), andhat Plaintiff's
related service attendance cards@oE. contained some errors lsuipported the inference that
Plaintiff had provided g&ices to G.E. (idat 45). In sum, a factrder could conclude that the
DOE brought charges againsabitiff without comparing his work to any peers, without
communicating with several sources oéfus information, and without consulting

contemporaneous documentary evidence. et considers these established facts to be

12 If the Hearing Officer had found that the Board of Education’s charges were frivolous or had no evidentiary

support at all, then perhapgational fact-finder would not be able to find that Defendants had a legitimate reason to
act as they did. However, the Heari@fficer did not do so. The two juncés in the proceedirig which Plaintiff

called on the Hearing Officer to make such a finding viRtantiff's motion to dismiss the charges for lack of
evidence, and Plaintiff's motion for attorney’s fees, d@giamowhich required the Hearing Officer to decided whether
the charges were frivolous. The Hearing Officer dssmd three charges against Plaintiff, but permitted myriad

other charges to go forward because the Board of Edndai at least some evidence to support them. (Hr'g

Officer Ruling on Mot. to Dismiss.) The Hearing Officer later rejected Plaintiff's motion for attorney’s fees even
after finding the Board of Education had not met its burden on all but two charges Btgim#f, finding that

because the Board offered some evidence for “most’eofliarges, the Hearing Officesuld not say the charges

were frivolous. (Hr'g Office Decision at 100 n.30.)
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sufficient to permit a reasonable fact-finder todade that Defendantsers poorly investigated
or minor charges against Plaintiff as punishmant thus, to conclude that Defendants were

retaliating against Plaintiff for making complaint§he court denies summary judgment as to
Plaintiff's retaliation claim.

IV.  CONCLUSION

For the reasons discussed above, Plaintféens against all Defendants except for the
Department of Education are DISMISSEDhe DOE’s motion for summary judgment is
GRANTED with respect to Plaintiff's Equal étection, 8 1981, disparate treatment, and hostile
work environment claims and DENIED with respecPlaintiff's retaliation claim. Plaintiff's
motion for summary judgment withgard to liability as to his taliation claim is DENIED. The

case shall proceed to trial on Pli’'s retaliation claim againghe Department of Education.

SO ORDERED.
/S/ Nicholas G. Garaufis
Dated: Brooklyn, New York NICHOLAS G. GARAUFIS
July 13, 2012 United States District Judge
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