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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

____________________________________________________________________ X
06-CV-384ZARR)
TUNDE A. ADEY],
Plaintiff, NOTFORPRINT OR
ELECTRONIC
PUBLICATION
-against-
AMENDED ORDER
UNITED STATES OF AMERICA, et al.,
Defendants.
_____________________________________________________________________ X

ROSS, United States District Judge:

Pro seplaintiff, Tunde A. Adeyi, commencedte instant action in May 2006 with the
filing of a motion for return of seized proper{Dkt. Entry 1.) Presently pending before the
court is defendants’ motion for summary judgrhpursuant to Fed. R. Civ. P. 56. For the

following reasons, defendants’ motion for summagment is granted in part and denied in

part.

BACKGROUND

A. Arrest and Conviction

On March 12, 2001, plaintiff was arrested & K. Airport after screening of his luggage
revealed that he had transported more than 8@ddams of heroin from Nigeria. On October 17,
2001, following a jury trial, plaintiff was convietl of importing and possessing with intent to
distribute heroin in violation of 21 U.S.C. § 952 and 841. On March 18, 2005, the court
sentenced plaintiff to a term of 156 montfismprisonment, followed by five years of
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supervised release. SBaited States v. AdeyNo. 01-CR-351 (ARR) (E.D.N.Y. Mar. 18, 2005)

(Dkt. No. 101). Plaintiff's conviction weasubsequently affirmed on appeal. Segted States v.

Adeyi, 165 Fed. Appx. 944 (2d Cir. 2006), cert.deniE?l7 S. Ct. 194 (2006). On January 22,

2007, | denied plaintiff's motion for raf pursuant to 28 U.S.C. § 2255. Sédted States v.

Adeyi, No. 06-CV-1454 (ARR) (E.D.N.YJan. 22, 1007) (Dkt. No. 16).

B. Seizure and Destructiaf Plaintiff's Property

Plaintiff alleges that upohis arrest at J.F.K. Aport on March 12, 2001, government
agents seized personal property from him founna green suitcase ahdlo wallets, including:
plaintiff's hearing aid and heagraid cleaning equipment, jeweglfeight rings, two bracelets,
three neck chains), VHS tapes, photographd,aadiotapes from plaiiff's wedding ceremony,
two address books, various pieces of clothing &oes, birth certificates from his two children
in Nigeria, and other important documents [{iwicng documents relating land inherited from
plaintiff's father, and his licenge drive a taxicab). (Pl.'s Rule 56.1 Statement { 10.) At the time
of the seizure, plaintiff filled out a Custendeclaration listing his address as 1706 Nelson
Avenue, #2D, Bronx, New York. (Govt.’s Rule 5éfatement { 2; Pl.’s Rule 56.1 Statement
1.) Plaintiff, however, asss that his new home addse 3230 Cruger Avenue, #6K, Bronx,
New York “was stated verbally for immigratioacords” purposes. (Pl.’s Rule 56.1 Statement
1.) Customs prepared an invent of plaintiff's personal propgy, listing the items seized from
him and indicating that thately were contained in a greticholac” suitcase. ((Mulry Decl.,

Ex. D (“Inventory”).) Plaintiff acknowledges thhis hearing aids wemeturned to him in

prison. (Pl.’s Rule 56.1 Statement { 11; AdeypDat 44-46.) Plaintiff also acknowledges that



$88.00 was sent to him at the Metropolitartdd¢ion Center in Brooklyn. (Pl.’s Rule 56.1
Statement § 12; Adeyi Dep. at 62.)

On November 11, 2004, United States Custamd Border Protection (“CBP”) sent a
Final Administrative Action letter to the 170&lson Avenue address. (Mulry Decl., Ex. E
(Final Administrative Action Lettg.) The letter stated that the items seized from him on March
12, 2001 would be summarily forfeited to the government “as provided for in 19 USC 1607,
1608, and 1609,” unless a claim was filed by Decerhp2004. (Mulry Decl., Ex. E.) The letter
also cited violations of 21 U.S.C. § 952,U&.C. § 545, and 19 C.F.R. § 162.45. A copy of
the letter was not sent to tB230 Cruger Avenue address, othe location of plaintiff's
incarceration at the time.

According to Kenneth Schubert, a named deééant and the CBP paralegal specialist who
signed the Final Admistrative Action Lettef,a draft letter was ordimidy prepared by a CBP
paralegal or technician for rew and signature. (Deaf Kenneth Schubert (“Schubert Decl.”),

1 3.) Mr. Schubert would then review the FnBenalties and Foifere (“FPF”) file to

determine that the draft letter contained the @birdormation and would verify that the draft
letter contained the address matching the adgressded in the incideneport for the seizure.
(Schubert Decl. 1 3.) In the event that Mr. Sahrtilvas aware that a claimant was in prison, his
stated practice was to advise the CBP paraledgalcbnician to prepare a separate draft letter
with the correct prison aess if notice was not already besent to that address. (Schubert

Decl. 7 3.)

! Kenneth Schubert’s signature appears above the nameSiRmm, Director, Fines, Penalties & Forfeitures.” His
signature indicates that he was signing for defendant Ron Simon, who at the time was diFgor(8thubert
Decl. 1 2.)
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Defendant Sherry Smith, a paralegal specialist with CBP, as well as defendant William
Hever, a supervisory paralegal specialist with CBP, initialed a document entitled Order to
Destroy and Record of Destruction of Fatéd, Abandoned or Unclaimed Merchandise”

(“Order and Record of Destrtion”), dated November 1, 2084(Decl. of Sherry Smith { 2
(“Smith Decl.”); Decl. of William Hever 2 (“Heer Decl.”); Mulry Decl., Ex. F. (Order and
Record of Destruction).) Thstated practice of both Smith and Hever was to sign an order to
destroy property only if the property had béerfieited with notice to my potential claimants.
(Smith Decl. 1 2; Hever Decl. 1 2.) Despiteststated practice, haver, the government has
not explained why the Order and Record of Redion was signed two weeks prior to the Final
Administrative Action letter and month before plaintiff's deadlinir filing a claim. (PIl.’s Rule
56.1 Statement Y 16.)

After the order to destroy had been signed, defendants Patrick Armstrong, Dorothy
Pappert, and Paul Scaglione participatedemtifying the property listed under the heading
“Quantity and Description of Merchandise,” so ttteg property could be disposed of pursuant to
the Order and Record of Destrioct. (Decl. of Patrick Armstron§j 2; Decl. of Dorothy Pappert
1 2; Decl. of Paul Scaglione { 2; Murly Decl.,.Ex(Order and Record of Destruction).) On
November 17, 2004, prior to the December 1, 20€&dline for plaintifto assert a claim,
Scaglione and defendants PaulaGSiella and Kevin O’Keefe wigssed the destruction of the
property listed in the Order and Record of Deagtan. (Decl. of Paul &glione T 2; Decl. of

Paul Guastella § 2; Dedf Kevin O’Keefe { 2.)

2 Defendant Hever's signature appears under the designation “Signature of Authorizing Customs idifficer
signature indicates that he was signing for defendant dgtilsen, who at the time was deputy director of FPF.
(Hever Decl. 1 2.)
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C. Procedural History

Plaintiff commenced this action on May 15, 2006itially, plaintiff sought the return of
his property pursuant to Rule 41(§ed. R. Crim. Proc. (Dkt. No. 1.) In an Opinion and Order
dated March 21, 2008, | denied plaintiff's moti@n judgment on the pleadings, and granted in
part and denied in part the government’s moto dismiss. (March 25, 2008 Order, Dkt. No.
54.) In that opinion, | noted that based on thenskdbe notice sent to plaintiff appeared to be
inadequate and insufficient. (March 25, 2@&ler at 10.) | accepted the government’s
argument that plaintiff could naetssert a claim under 18 U.S.C98&3(e), which states that “the
exclusive remedy for seeking $et aside a declaration of feiture under a civil forfeiture
statute” is a motion filed underdrstatute, 18 U.S.C. § 983(e)(5), because the administrative
forfeiture was carried out pswant to 19 U.S.C. 88 1607-09, and CAFRA does not apply to
forfeiture proceedings under Title 19. Sdarch 25, 2008 Order at 14-15. Having reviewed
plaintiff's potential claims under the circumstandesonstrued plaintiff's claim as a claim under

Bivens v. Six Unknown Named Agen#03 U.S. 388 (1971). On May 19, 2008, the court

directed service of process ortten individual defendants whasames, signatures, or initials
appeared on the Final Adminidikee Action letter or tk Order and Record of Destruction. (May
19, 2008 Order, Dkt. No. 63.) The court permitted plaintiff to amend the complaint, and a
second amended complaint was filed on January 26, 2009. (Dkt. No. 106.) Defendants now

move for summary judgment pursuant to Fed. R. Civ. P. 56.



DISCUSSION
A. Standard
A moving party is entitled to summary judgnt if, “upon reviewing the evidence in the

light most favorable to the non-movant, the cal@termines that there is no genuine issue of
material fact and that the movant is entitlegudgment as a matter of law.” Richardson v.
Selsky 5 F.3d 616, 621 (2d Cir. 1993); deed. R. Civ. P. 56(c). Aissue of fact is genuine
when “a reasonable jury coulduen a verdict for the nonmoving ig,” and facts are material
to the outcome of the litigation if applicatiofthe relevant substantive law requires their

determination. SeAnderson v. Liberty Lobby477 U.S. 242, 248 (1986). The moving party has

the initial burden of ‘mforming the district court of the badior its motion” and identifying the
matter that “it believes demonstrate[s] the abse@heegenuine issue of neial fact.” Celotex

Corp. v. Cartreft477 U.S. 317, 323 (1986). The substanave determines the facts that are

material to the outcome of a particular litigation. 3@elerson477 U.S. at 250; Heyman v.

Commerce & Indus. Ins. Cb24 F.2d 1317, 1320 (2d Cir. 1975). In determining whether

summary judgment is appropriate, a court mesblve all ambiguities, and draw all reasonable

inferences against the moving party. $&ssushita Elec. Indus. Co. v. Zenith Radio Co#@5

U.S. 574, 587-88 (1986) (citing liled States v. Diebold, Inc369 U.S. 654, 655 (1962)).

If the moving party meets its burden, thedmmr then shifts to the non-moving party to
come forward with “specific facts showing thag¢té is a genuine issue for trial.” Fed. R. Civ.
Proc. 56(e). “[T]he mere existence of sorlegeed factual dispute between the parties will not
defeat an otherwise properly supported mot@rsummary judgment; the requirement is that
there be no genuine issuernéterial fact.” Andersgm77 U.S. at 247-48. Only when it is
apparent that no rational finderfaict “could find in favor of the non-moving party because the
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evidence to support its case is so slightildd summary judgmetse granted. Gallo v.

Prudential Residential Servs. Ltd. PartnersBipF.2d 1219, 1223 (2d Cir. 1994).

Pro secomplaints are to be construed liéér during the summary judgment phase.

Haines v. Kerner4d04 U.S. 519, 520 (1972). Courts must repdoaselitigant's supporting

papers liberally, interptig them “to raise the strongest angents that they suggest.” Graham
v. Henderson89 F.3d 75, 79 (2d Cir.1996) (internal qumta marks omitted). This does not,
however, “relieve [P]laintiff of his duty to me#te requirements necessary to defeat a motion

for summary judgment.” Jorgensen v. Epic/Sony Re¢@%ls F.3d 46, 50 (2d Cir. 2003)

(internal quotation marks omitted). “[P]Jroceedprg sedoes not otherwiseelieve a litigant
from the usual requirements of summary judgment, gd aeparty's bald assertion,
unsupported by evidence, is not sufficienbt@rcome a motion for summary judgment.”

Monterroso v. Sullivan & Cromwell, LLF591 F.Supp.2d 567, 577 (S.D.N.Y. 2008) (internal

guotations omitted).

B. The Government’s Current Argument under CAFRA

As explained in the March 25, 2008 Order, whaaeradministrative forfeiture is effected
after August 23, 2000, without notice to the propesvner, “the exclusive remedy for seeking
to set aside a declaratiof forfeiture under a eil forfeiture statute’is a motion filed under the
Civil Asset Forfeiture Reform Act of 2000 (“GARA"), codified at 18 U.S.C. § 983(e). Sge
983(e); March 25, 2008 Order at 14. wiver, § 983(i) specifies thas used in this section, the
term “civil forfeiture statute [ . . .] does notinde [a] provision of laveodified in title 19.” 18

U.S.C. 8§ 983(i); see alddnited States v. One Lucite Ball Containing Lunar Mate#8P

F.Supp.2d 1367, 1377-78 n. 6 (S.D.Fla.2003) (expigitiiat CAFRA does not apply to
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forfeiture proceedings under Title 19). As stated above, in the March 25, 2008 Order, | accepted
the government’s argument that plaintiff counlat assert a claim under 18 U.S.C. § 983(e),

because the administrative forfeiture was earout pursuant to 19 U.S.C. 8§ 1607-09, to which
CAFRA does not apply. Sedarch 25, 2008 Order at 14-15.

The government now argues that, despite ithega@ssertions, theeizure at issue was
not conducted pursuant to 19 U.S.C. 88 1607-Othese summary provisions are procedural
statutes that do not providesabstantive forfeiture authoyit(Govt.’s Mem. at 9.) The
government also argues that the seizurenmsagonducted pursuant 1® U.S.C. 1595a, the
provision under which such customs seizures@unely conducted. In its motion papers, the
government argues that the seizure was conductder 18 U.S.C. 8545, one of the statutes
referenced in the Final Admstrative Action letter(Govt.’s Mem. at 9.) The government
asserts that because the seizure was conductedthisdstatute, it does not fall under the Title
19 exception, and CAFRA remains plaintiffdesoemedy. (Govt.’s Mem. at 9.) Because a
reading of the statutes did not make clear tthatgovernment’s seizuod plaintiff's property
was in fact conducted under 18 U.S.C. 8545, and keaaiuithe lack of clarity in the record, |
issued an order dated January 20, 2010 seelanifjcdtion on which statte provided authority
for the seizure of plaintiff's propertyJanuary 20, 2010 Order, Dkt. No. 183.)

In response, the governmerutsts that pursuant tol8 U.S&545, one of the statutes
referenced in the Final Administrative Aani letter, merchandise siggled into the United
States may be forfeited to the United Statese gdvernment further states that pursuant to 18
U.S.C. § 981(a)(1)(C), a stagumot referenced in the Findtiministrative Action letter, any
property derived from proceeds traceable tootation of 18 U.S.C. § 545 may be forfeited.
(Gowt.’s Letter, Feb. 1, 2010, Dkt. No. 184.) Whhés may be true, it does not answer the
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guestion as to what statute applies to the seizure of plasrtifftcase, personal items, and
personal documents, given thiagse items are not alleged to have been smuggled merchandise,
or property derived from proceeds tradedb the drugs seized by CBP.

The government also states that while 21 0.8.952, cited in the Final Administrative
Action letter, does not have a spiecforfeiture provision, 21 U.&. 8§ 881(a)(3), a provision not
cited in the letter, provides thall property used as container fontrolled substances may be
forfeited. (Govt.’s Letter, Feb. 1, 2010, DktoNL84.) However, the government cannot now
assert, without evidence or documentation, thastizure of plaintiff's property was conducted
pursuant to a statute not cited in any cgpmndence with plaintiff. Additionally, the
government has not shown that 21 U.S.C. § 88&gslarly used by customs agents to seize
personal property. Traditionally, authority farstoms officers to seize property comes from 19
U.S.C. § 1595a, which authorizes the seizureweéry vessel, vehicle, animal, aircraft,ather
thingused . . . to facilitate . the importation . . . of any article which is being . . . introduced,
into the United States contrary to law..” 19 U.S.C. § 1595a (emphasis added); seeAdiso

Federal Bureau of Prisons52 U.S. 214, 223 n.5 (2008) (finding that a customs officer’s

authority to seize contrabandrokes from 19 U.S.C. § 1595a(c)(C) and disagreeing with the
dissent’s assertion that duribgrder searches, customs and excise officers “routinely” enforce
civil forfeiture laws unrelatetb customs or excise, such as 21 U.S.C. § 881).

Because 21 U.S.C. § 881(a)(3) was notchig the Final Adminisative Action letter,
and because the government has not shown thatatee clearly provides authority for customs
officers to seize personal property, the governmesfited to demonstrate that the seizure at
issue was conducted under 21 U.S.C. § 881(a){Bg government has thus failed to establish
for the purpose of summary judgment that titee L9 exception listed in § 983(i) does not apply
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to the seizure of pintiff's property. Sed 8 U.S.C. § 983(i); see al§€ine Lucite Ball Containing

Lunar Material 252 F.Supp.2d at 1377-78 n. 6. Accordingihe government is not entitled to

summary judgment under its CARRargument, and | will proceet plaintiff's claims under

Bivens

C. Plaintiff's Bivens Claims

Plaintiff claims that defendants deprivednhof his property in violation of his due
process rights by destroying hiperty without first providing agtjuate notice. Under Bivens

v. Six Unknown Named Agenta plaintiff injured by a fedef@mployee’s violation of the

plaintiff's constitutional rights is entitled t@cover money damages when there is neither a
special factor counselling h&sion nor an equally effége alternative remedy. Bivend03
U.S. at 396-97. The Supreme Court has declined to imply a Baatios against federal

agencies or federal agents actingheir official capacities. Seeederal Deposit Ins. Corp. v.

Meyer, 510 U.S. 471, 484-86 (1994). However, “Bivessablished that the victims of a
constitutional violation by a feddragent have a right to recovdamages against the official in

federal court despite the absence of anytatonferring such a right.” Carlson v. Greé#6

U.S. 14, 18 (1980). Plaintiff asserts his claigainst individual defendants Schubert, Smith,

Hever, Simon, Neilsen, O’Keefe, Scaglio@uastella, Pappert, and Armstrong.

1. Defendants Schubert, Smith and Hever

Defendants argue that plaintiff's claimsaagst defendants Schubert, Smith and Hever at

most allege acts of negligence, whitannot sustain recovery under Biveiefendants argue
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that in order to succeed on his Bivertaim, plaintiff is required to identify intentional or
reckless action resulting incanstitutional violation.
Defendants are correct that negligent condestlting in an unintended loss of property

is insufficient to support a due process claim. Bagiels v. Williams474 U.S. 327, 328 (1986).

“[W]here a government official is merely ngent in causing [an] injury, no procedure for

compensation is constitutiomaltequired.” Davidson v. Cannpa74 U.S. 344, 347 (1986).

However, it is not as clear after Danialsd Davidsorthat defendants’ conduct must rise to the

level of “reckless” or “intentinal” in order to support a @cedural due process claim under

Section 1983 or Bivers Decisions following Danieland Davidsorhave grappled with due

process claims based on recklessness, datdbardifference, and gross negligence. 5é&é

Schwartz, Section 1983 Litigath 8 3.06[A], pp. 3-153 to 3-154th ed. 2004). The Second

Circuit has noted that the Supreme Court “has left open the question of whether something less
than intentional condaicsuch as recklessness or grossigegte on the part of prison officials

or others, is enough to trigger the protections of the due process clause . . . .” Morales v. New

York State Dept. of Correction842 F.2d 27, 30 (2d Cir. 1988) (citing Danje1g4 U.S. at 334

n. 3; Barbera v. Smitt836 F.2d 96, 99 (2d Cir. 1987)). In Morald®e court found that “this

circuit has continued tadhere to the position that a states@n guard's deliberate indifference to
the consequences of his conduct for thasder his control and dependent upon him may

support a claim under § 1983.”. lat 30 (citing Bass v. Jacksoff0 F.2d 260, 262-63 (2d Cir.

1986), Gill v. Mooney 824 F.2d 192, 195 (2d Cir. 1987) (alion of willful indifference

sufficient to withstand motion to dismiss § 1988im); Villante v. Department of Correctigns

3 Courts apply the same substantive standards to BarehSection 1983 claims. S€avarez v. Rend4 F.3d 109,
110 (2d Cir. 1995) (“federal courts have typically incorporated § 1983 law into Bawtings”); see als8pinale v.
U.S. Dept. of Agriculture621 F. Supp. 2d 112, 119-20 (S.D.N.Y. 2009).
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786 F.2d 516, 522 (2d Cir. 1986) (derate indifference sufficierior 8 1983 action, even after

Davidsonand_Daniel9; McClary v. O'Hare786 F.2d 83, 89 n. 6 (2d Cir. 1986)).

Following Morales Judge Cabranes, then on the astCourt for the District of

Connecticut, noted that a “plaintifiust show that the defendant ‘deprived’ him of life, liberty or

property through deliberate intent, arguably through ‘gross negligce.” Presnick v. Santoro

832 F. Supp. 521, 528 (D.Conn. 1993) (citing Dodd v. City of Norw8eil F.2d 1, 3 (2d Cir.

1987)). He further wrote that holding tltabss negligence can support a 8 1983 claim “would
be consistent with the knof cases in the Ciritunvolving official suitsagainst municipalities . .

. which distinguish between immunized simpégligence by city authorities and actionable
‘gross negligence’ or ‘deliberate indifference.”. |t 528 n. 9 (citations omitted).

The defendants’ reliance oroGnhty of Sacramento v. Lewi523 U.S. 833 (1998) to

suggest that the plaintiff mushow intentional conduct onétpart of the defendants is

unconvincing. First, City of Sacramentwolved a substantive as opposed to a procedural due

process claim, one arising out of injury sustained during a high speed police chase. 523 U.S. at
837. Second, in applying a “shocks the conscieataidard to the unique facts before it, the
Court was careful to state that “[w]hether gf@nt of conscience shocking is reached when

injuries are produced . . . folldong from something more tharegligence but “less than

intentional conduct, sudhs recklessness or ‘gross negligence’ . . . is a matter for closer calls.”
Id. at 849 (citing Danield74 U.S. at 334, n. 3).

Defendants point to U-Seriest'IrServs., Ltd. v. United State4995 WL 671567

(S.D.N.Y. Nov. 7, 1995), affd 04 F.3d 355 (2d Cir. 1996) to suggéhat failure to send timely

notice to the plaintiff in a forfeiture &on is at most negligent. In U-Serjdowever, the

* Some circuits have foreclosed the use of gross negligence in the § 1983 context., Sesyedlen v.
Metropolitan GovernmenB4 F.3d 345 (6th Cir. 1994).
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defendants mailed notice to the plaintiff priottiie deadline for submitting a claim, the plaintiff
had actual notice of the forfeiture before tleadline, and defendardi&l not actually issue a
declaration of forfeiture until approximately taod a half months after the deadline had passed.

U-Series Int'l Servs., Ltd1995 WL 671567 at * 1-2. The wd specifically found that

defendants “followed all procedural requirements. at* 6.

Such a finding cannot be made in this cablee Final Administrative Action letter was
sent to plaintiff on November 11, 2004 at the 1R@fson Avenue address. (Mulry Decl., Ex. E.)
However, the record indicates that in idia 2001, CBP returned to plaintiff his $88.00 by
certified mail to the Metropolitan Deteati Center (“MDC”) in Brooklyn, suggesting the
agency’s awareness of his locati (Adeyi Aff. I 4, Dkt. No. 19; Dkt. No. 19 Ex. 1.) In October
2001, at plaintiff's criminal trial, the Nelson Avenaddress was a subjectd$pute. Plaintiff
had listed 1706 Nelson Avenue on his custdedaration. The government called William
Santiago, who resided at 1706 Nelson Avei2®), since August 18, 1999, to testify that
plaintiff did not live there. (Triallr. 74-76.) Plaintiff himself teied that he listed the Nelson
Avenue address on the form because he had livibe: @ddress the longest, and used the address
for his green card and thus continued to uger ibfficial declarations(Trial Tr. 253-54.)
Plaintiff further testified thakis last known address in New kowas on Cruger Avenue in the
Bronx. (Trial Tr. 253.) In summation, the government argued that Nelson Avenue was not
plaintiff's correct address, nevas it the location where hegpined to stay upon his arrival.
(Trial Tr. 277.) The government argued ttisuggest that plaiiff lied on his customs
declaration in order “to avoid tection.” (Trial Tr. 277.)

The record shows that the agency waarawhat the Nelson Avenue address was
incorrect. But independent of the issuevwbierenotice was sent is the issuevdiethernotice
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was provided at all. The Order and Recor®estruction was initialed by defendants Hever and
Smith on November 1, 2004, ten days before notige sent to plaintiffand an entire month
before the deadline by which plaintiff could assetaim. (Smith Decl. § 2; Hever Decl. § 2;
Mulry Decl., Ex. F.) Plaintiff's property vgadestroyed on November 17, 2004, possibly before
notice would even have arrived even if serthi® proper address, aodrtainly prior to the
December 1, 2004 deadline for plaintiff to asseataam. (Decl. of Paul Scaglione  2; Decl. of
Paul Guastella 1 2; Dedf Kevin O’Keefe { 2.)

Defendants Smith and Hever state that theictice was to only sign an order to destroy
property if the property had be@srfeited with notice to any poteaticlaimants. (Smith Decl. |
2; Hever Decl. 1 2.) Despite this statedqtice, however, the government has not explained
why the Order and Record of Destructiwas signed two weeks prior to the Final
Administrative Action letter and month before plaintiff's deadlenfor filing a claim, nor have
they described the specific procedures taken regpect to the signing of the Order. (Pl.’s Rule
56.1 Statement § 16.) While defendants have staégdhad “no intention of depriving plaintiff
of notice,” (Hever Decl. § 4), thetonduct need not rise to the lewé“intentional” in order for
plaintiff to succeed on his claim. | need adtdress whether a finding of “gross negligence” is
sufficient in this circuit, given that based o ttecord, defendants have not met their burden of
showing the absence of a genuine issue of matadahs to whether #ir conduct rose to the
level of “deliberate indifference.” Becausdeledants ordered plaifits property destroyed
prior to notice being sent, and destroyed the gmypporior to the deduhe for him to respond, |
find that a trier of fact couldetermine that theronduct constituted “diderate indifference.”

Accordingly, defendants’ motion for summgoggment with respect to defendants
Schubert, Smith and Hever is denied.
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2. Defendants Simon and Nielsen
Defendants claim that they are entitlegtonmary judgment regarding plaintiff's claims
against supervisory defendants Ron Simon, fofnexctor, Fines, Relties & Forfeitures
(“FPF”), and Scott Nielsen, fmer Deputy Director, FPF.
A defendant must be personally involvedainonstitutional deprivation to be liable under

Bivensand Section 1983. Thomas v. AshcrdffO F.3d 491, 496 (2d Cir. 2006) (citing Ellis v.

Blum, 643 F.2d 68, 85 (2d Cir.1981) (stagithat respondeat supergenerally does not apply in

Bivenstype actions); Black v. United Stafés34 F.2d 524, 527-28 (2d Cir.1976) (concluding

that Bivensclaims, like suits under 8§ 1983, must alleliyect and personal responsibility for the

unlawful conduct of subordinatgs)in Ashcroft v. Igbglthe Supreme Court recently stated in

the motion to dismiss context, that “[b]ecaussavious liability is inapplicable to . . . § 1983
suits, a plaintiff must plead that each Governtreficial defendant, through the official's own
individual actions, has violated the Condttn.” 129 S.Ct. 1937. Supervisors can be sued
individually without direct peicipation only if they promwated unconstitutional policies or
plans under which action occudreor otherwise authorized approved challenged misconduct.

Al- Jundi v. Estate of RockefelleB85 F.2d 1060, 1066 (2d Cir. 1989); see &&zo v. Goode

423 U.S. 362, 371 (1976); Williams v. Smi#81 F.2d 319, 323-24 (2d Cir. 1986).

The record shows that defendants Simon/dietsen did not themselves sign either the
Final Administrative Action letter or the Ondand Record of Destruction; rather, their
subordinates signed the two respective documents on their behalf. ($&edie| 2; Smith
Decl. § 2; Hever Decl. T 2.) &htiff has not provided evidenad either Simon or Nielsen’s
personal involvement in the sending of the FAdministrative Action letter to the incorrect
address, or the order to desthag property prior to notice beingrdeat all. Nor has plaintiff

15



shown Simon and Nielsen’s involvement in prdgating a policy to destroy property prior to
notice being provided.
Accordingly, defendants’ motion for summaumggment with respect to defendants

Simon and Nielsen is granted.

3. Defendants O’Keefe, Scaglione, &tella, Pappert and Armstrong

Defendants also claim that they are erditle summary judgment with respect to the
individual defendants responsible for ideyitify plaintiff's propety and witnessing the
property’s destruction. Defendargeek to frame plaintiff's aim as only involving the act of
sending him the notice of forfeiture, in whithey claim defendants O’Keefe, Scaglione,
Guastella, Pappert and Armstraiogk no part. Thus, defendants claim these defendants cannot
be found to have been personally involved indbiestitutional deprivation at issue. In the
alternative, defendants argue that these fiverdtants are entitled to qualified immunity for
their objectively reasonableliance on the Order and RecafiDestruction.

One issue following Danielsnd Davidsons whether, in proaiural due process cases,

the pertinent conduct is that which results indkprivation of property, ahat which results in
the procedural deficiency. Séé Schwartz, Section 1983 Litigation § 3.06[A], pp. 3-153.

However, the Supreme Court_in Danistated in dicta that “[w]e thk the relevant action of the

prison officials . . . is their di&erate decision to deprive themiate of good-time credits, not

their hypothetically negligent failure to accord hime procedural protections of the Due Process
Clause.” Daniels474 U.S. at 333-34. This language sig¢hat the relevant action is that
which results in the deprivation rather than the failure to accord procedural protectiokk. See

Schwartz, Section 1983 Litigati 8 3.06[A], pp. 3-153; see alsoanklin v. Aycock 795 F.2d
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1253, 1261-62 (6th Cir.1986). In this case, tmatduct would include not only the order to
destroy plaintiff's property agiscussed above, but the actotually identifying and destroying
such property as well.

Even where a right is well &blished, as plaintiff's due process right is here, and a
defendant’s conduct violates this right, an officnay be entitled to qualdd immunity if it was
objectively reasonable for him to believe that &cts did not violate #t right. “In general,
public officials are entitled to qualified immity if (1) their conductoes not violate clearly

established constitutional rights, (2) it was objectively reasonahior them to believe their acts

did not violate those rightsProvost v. City of Newburgl?62 F.3d 146, 160 (2d Cir. 2001)

(quoting Weyant v. Okstl01 F.3d 845, 857 (2d Cir. 1996); see dlana v. Pico 356 F.3d 481,

490 (2d Cir. 2004). Based on the record, | firat these five defend#s were objectively
reasonable in relying the Order and RecorBedtruction, and are thestitled to qualified
immunity.

Defendants Armstrong, Pappert and Scagliomégiaated in identifying the property
listed under the heading “Quantity and Desaniptof Merchandise” on the Order and Record of
Destruction so that the propgxtould be disposed of, andtialed the document on November
16, 2004. (Decl. of Patrick Armstrong  2; Decl. ofrGtby Pappert 1 2; Deobf Paul Scaglione
1 2; Murly Decl., Ex. F (Ordemal Record of Destruction).) €lorder to destroy had already
been signed by defendants Hever and SmitNarember 1, 2004, and these three defendants
had no participation in the sending of notice tiniff. (Decl. of Patick Armstrong  4; Decl.
of Dorothy Pappert § 4; Decl. &faul Scaglione { 4.) Plaifithas not sufficiently shown that
these defendants were aware that noticenisatbeen sent until November 11, 2004, or that
notice was sent to an incorrect aglel. Plaintiff has also failed stiow that their practice was to
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inquire about such notice prior to identifyingoperty for the purpose of destruction. (Pl.’s
Opposition to Decl. of Paul Scaglione { 6.xcArdingly, | find that these defendants were
objectively reasonable indentifying the property to be desyed based on the signed Order and
Record of Destruction.

Additionally, defendant Scaglione and dedants Paul Guastella and Kevin O’Keefe
witnessed the destructiof the property listed in the Ondand Record of Destruction, and
signed the document on November 17, 2004 indigahat they had done so. (Decl. of Paul
Scaglione 1 2; Decl. of Paul Gtiea  2; Decl. of Kevin O’'Keef | 2.) Similarly, plaintiff has
not sufficiently shown that these defendants were aware that notice had not been sent until
November 11, 2004, were aware that notice wasteean incorrect address, or that their
practice was to inquire about suabtice prior to witnessing thaestruction of property. (Pl.’s
Opposition to Decl. of Paul Guastella § 6.¢cArdingly, | find that these defendants were
objectively reasonable wwitnessing the destruction of phdiff's property based on the signed
Order and Record of Destruction.

Defendants motion for summary judgmevith respect to defendants O’Keefe,

Scaglione, Guastella, Pappert arthstrong is therefore granted.

CONCLUSION
For the foregoing reasons, defendants’ orofor summary judgment is granted with
respect to defendants Simonglden, O’Keefe, Scaglione, Gtelda, Pappert and Armstrong.
Defendants’ motion for summary judgment wigdspect to defendants Schubert, Smith, and

Hever is denied.
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SOORDERED.

s ARR

AlyneR. Ross
UnitedState<District Judge

Dated: Februaryg, 2010
Brooklyn,New York
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